Historic,  archived  document 

Do  not  assume  content  reflects  current 
scientific  knowledge,  policies,  or  practices. 


«e  msGer  7?/,  py-  >/<f/ 


FEDERAL  PUBLIC  RECORDS  LAW 

(PART  1) 


NATIONAL  AGRICULTURAL  LIBRARY 
LAW  BRANCH,.  LEGISLATIVE  REPORTING 

HEARINGS1'’  'K 

BEFORE  A 


SUBCOMMITTEE  OF  THE 


COMMITTEE  ON 

GOVERNMENT  OPERATIONS 
HOUSE  OE  REPRESENTATIVES 


EIGHTY-NINTH  CONGRESS 

FIRST  SESSION 


ON 


H.R.  5012,  H.R.  5013,  H.R.  5014,  H.R.  5015,  H.R.  5016, 

H.R.  5017,  H.R.  5018,  H.R.  5019,  H.R.  5020,  H.R.  5021, 

H.R.  5237,  H.R.  5406,  H.R.  5520,  H.R.  5583,  H.R.  6172, 

H.R.  6739,  H.R.  7010,  H.R.  7161 

BILLS  TO  AMEND  SECTION  161  OF  THE  REVISED  STATUTES 
WITH  RESPECT  TO  THE  AUTHORITY  OF  FEDERAL  OFFICERS 
AND  AGENCIES  TO  WITHHOLD  INFORMATION  AND  LIMIT 
THE  AVAILABILITY  OF  RECORDS 


MARCH  30,  31,  APRIL  1,  2,  AND  5,  1965 


Printed  for  the  use  of  the  Committee  on  Government  Operations 


4.>?n 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1965 


COMMITTEE  ON  GOVERNMENT  OPERATIONS 

WILLIAM  L.  DAWSON,  Illinois,  Chairman 


CHET  HOLIFIELD,  California 

JACK  BROOKS,  Texas 

L.  H.  FOUNTAIN,  North  Carolina 

PORTER  HARDY,  Jr.,  Virginia 

JOHN  A.  BLATNIK,  Minnesota 

ROBERT  E.  JONES,  Alabama 

EDWARD  A.  GARMATZ,  Maryland 

JOHN  E.  MOSS,  California 

DANTE  B.  FASCELL,  Florida 

HENRY  S.  REUSS,  Wisconsin 

JOHN  S.  MONAGAN,  Connecticut 

TORBERT  H.  MACDONALD,  Massachusetts 

J.  EDWARD  ROUSH,  Indiana 

WILLIAM  S.  MOORHEAD,  Pennsylvania 

CORNELIUS  E.  GALLAGHER,  New  Jersey 

WILLIAM  J.  RANDALL,  Missouri 

BENJAMIN  S.  ROSENTHAL,  New  York 

JIM  WRIGHT,  Texas 

FERNAND  J.  ST  GERMAIN,  Rhode  Island 

DAVID  S.  KING,  Utah 

JOHN  G.  DOW,  New  York 

HENRY  HELSTOSKI,  New  Jersey 


CLARENCE  J.  BROWN,  Ohio 
FLORENCE  P.  DWYER,  New  Jersey 
ROBERT  P.  GRIFFIN,  Michigan 
OGDEN  R.  REID,  New  York 
FRANK  J.  HORTON,  New  York 
DELBERT  L.  LATTA,  Ohio 
DONALD  RUMSFELD,  Illinois 
WILLIAM  L.  DICKINSON,  Alabama 
JOHN  N.  ERLENBORN,  Illinois 
HOWARD  H.  CALLAWAY,  Georgia 
EDWARD  J.  GURNEY,  Florida 


Christine  Ray  Davis,  Staff  Director 
James  A.  Lanigan,  General  Counsel 
Miles  Q.  Romney,  Associate  General  Counsel 
J.  P.  Carlson,  Minority  Counsel 
Raymond  T.  Collins,  Minority  Professional  Staff 


Foreign  Operations  and  Government  Information  Surcommittee 
JOHN  E.  MOSS,  California,  Chairman 

PORTER  HARDY,  Jr.,  Virginia  ROBERT  P.  GRIFFIN,  Michigan 

JOHN  S.  MONAGAN,  Connecticut  OGDEN  R.  REID,  New  York 

JOHN  A.  BLATNIK,  Minnesota  DONALD  RUMSFELD,  Illinois 

TORBERT  H.  MACDONALD,  Massachusetts 
CORNELIUS  E.  GALLAGHER,  New  Jersey 

Samuel  J.  Archibald,  Chief ,  Government  Information 
Benny  L.  Kass,  Counsel 
David  Glick,  Chief  Counsel 
Jack  Mattbson,  Chief  Investigator 
Glenna  G.  Donat,  Clerk 


n 


CONTENTS 


Pag* 

H.R.  5012 _ _ _  2 

List  of  House  bills  identical  to  H.R.  5012 _  3 

Statement  of — 

Benjamin,  Robert  M.,  representing  the  American  Bar  Association; 

accompanied  by  Chisman  Hanes _  97 

Black,  Creed,  managing  editor,  Chicago  Daily  News,  and  chairman, 
American  Society  of  Newspaper  Editors’  Freedom  of  Information 
Committee;  accompanied  by  William  P.  Rogers,  counsel;  and 
Eugene  Patterson,  editor,  Atlanta  Constitution,  committee  mem¬ 
ber -  125 

Colburn,  John  H.,  editor  and  publisher,  Wichita  (Kans.)  Eagle  and 
Beacon,  representing  the  American  Newspaper  Publishers  Associa¬ 
tion _  109 

Costa,  Joseph,  National  Press  Photographers  Association _  81 

Frandsen,  Julius,  chairman,  Sigma  Delta  Chi’s  Committee  for  Ad¬ 
vancement  of  Freedom  of  Information;  accompanied  by  Clark  R. 

Mollenhoff,  vice  chairman _  134 

Hardin,  Dale  W.,  manager,  Transportation  and  Communication 
Department,  Chamber  of  Commerce  of  the  United  States;  accom¬ 
panied  by  Verne  R.  Sullivan,  assistant  manager,  Transportation 

and  Communication  Department _  132 

Herrick,  H.  T.,  General  Counsel,  Federal  Mediation  and  Concilation 
Service;  accompanied  by  Gilbert  Seldin,  Assistant  Director,  Office 

of  Mediation  Activities _  35 

McCart,  John  A.,  operations  director,  Government  Employees’ 

Council,  AFL-CIO _ 1 _  161 

Potter,  Walter  B.,  publisher,  Culpeper  Star-Exponent,  representing 

the  National  Editorial  Association _  158 

Schlei,  Norbert  A.,  Assistant  Attorney  General,  Office  of  Legal  Coun¬ 
sel,  Department  of  Justice;  accompanied  by  Webster  P.  Maxon, 
Director,  Office  of  Administrative  Procedure,  Department  of 

Justice _  3 

Smith,  Fred  Burton,  Acting  General  Counsel,  Treasury  Department; 
accompanied  by  Mrs.  Charlotte  T.  Lloyd,  Chief,  Legal  Opinion 

Section,  Treasury  Department _  47 

Smyser,  Richard  D.,  chairman,  Freedom  of  Information  Committee 

of  the  Associated  Press  Managing  Editors  Association _  115 

Speiser,  Lawrence,  director,  Washington  office,  American  Civil  Liber¬ 
ties  Union _  95 

Wydler,  Hon.  John  W.,  a  Representative  in  Congress  from  the  State 

of  New  York _  153 

Letters,  statements,  etc.,  submitted  for  the  record  by — 

Black,  Creed,  managing  editor,  Chicago  Daily  News,  and  chairman, 
American  Society  of  Newspaper  Editors’  Freedom  of  Information 
Committee: 

Excerpt  from  book  by  Dr.  Harold  Cross _  127 

Excerpt  from  statement  of  Norbert  A.  Schlei _  125 

Colburn,  John  H.,  editor  and  publisher,  Wichita  (Kans.)  Eagle  and 
Beacon,  representing  the  American  Newspaper  Publishers  Associa¬ 
tion; 

Excerpt  from  statement  of  Congressman  Melvin  Laird  re  news 

manipulation  in  the  TFX  affair _ 112 

Excerpt  from  statement  of  Congressman  William  E.  Minshall  re 
changes  made  in  Department  testimony  under  the  guise  of 
security _  112 

in 


IV 


CONTENTS 


Letters,  statements,  etc. — Continued 

Colburn,  John  H.,  etc. — Continued  Page 

Excerpt  from  statement  of  President  John  F.  Kennedy _  115 

Excerpt  from  statement  of  Vice-President-elect  Lyndon  B. 
Johnson  before  the  Associated  Press  Managing  Editors  Asso¬ 
ciation  in  Williamsburg _  114 

Excerpt  from  the  Senate  Judiciary  Committee  1964  report  on 

S.  1666 _  110 

Excerpt  from  the  Senate  Judiciary  Committee  report  on  the 

Administrative  Procedure  Act  in  1946 _  110 

Costa,  Joseph,  National  Press  Photographers  Association: 

Excerpt  from  Pope  John  XXIII’s  encyclical,  “Pacem  in  Terris”_  82 
Excerpt  from  statement  of  Chief  Justice  Earl  Warren  of  the 

U.S.  Supreme  Court _  82 

Excerpt  of  letter  from  the  ICC,  to  Hon.  John  E.  Moss,  March  22, 

1965 _  94 

Memorandum  from  Jack  Chase,  cameraman,  to  Ed  Fouhy  re 

decision  of  the  ICC  to  ban  news  cameramen _  82 

Statement  by  the  late  Honorable  Learned  Hand,  in  the  case  of 

the  United  States  v.  The  Associated  Press _  86 

Griffin,  Hon.  Robert  P.,  a  Representative  in  Congress  from  the  State 

of  Michigan:  Excerpt  from  statement  of  Norbert  A.  Schlei _  21 

Hanes,  Chesman,  chairman,  Committee  on  Public  Information  of  the 
ABA  Section  of  Administrative  Law,  American  Bar  Association: 

Proposed  additions,  changes,  and  deletions  to  H.R.  5012 _  98,  100,  101 

Herrick,  H.  T.,  General  Counsel,  Federal  Mediation  and  Conciliation 
Service: 

Except  from  Federal  Mediation  Service  regulations — 

Section  1401.2 _  40 

Section  1401.3 _  40 

Excerpt  from  Senate  Report  No.  1219,  88th  Congress  (S.  1666)..  41 

Excerpt  from  Tomlinson  of  High  Point,  74  NLRB  681,  685  (1947).  39 

Proposed  changes  to  S.  1666 _  42 

Kass,  Benny  L.,  counsel,  Foreign  Operations  and  Government  Infor¬ 
mation  Subcommittee: 

A  1947  interpretation  of  the  Administrative  Procedure  Act _  34 

Excerpt  from  “Constitutional  Limitations” _  26 

Excerpt  from  statement  of  Clark  R.  Mollenhoff _  152 

Excerpt  from  Supreme  Court  case,  United  States  v.  Reynolds -  24 

Letter  from  H.  T.  Herrick,  General  Counsel,  Federal  Mediation 

and  Conciliation  Service,  to  Benny  L.  Kass,  March  23,  1965 -  46 

Staff  memorandum  from  Benny  L.  Kass,  to  Hon.  John  E.  Moss, 

May  7,  1965 _  10 

Monagan,  Hon.  John  S.,  a  Representative  in  Congress  from  the  State 
of  Connecticut:  Excerpt  from  Federal  Mediation  Service  Regulation 

1401.3. _ 43 

Moss,  Hon.  John  E.,  a  Representative  in  Congress  from  the  State  of 
California,  and  chairman,  Foreign  Operations  and  Government 
Information  Subcommittee: 

Excerpt  from  H.R.  5012 _  61 

Excerpt  from  House  Report  No.  1770,  May  24,  1958 _  155 

Excerpt  from  section  303  of  Public  Law  85-568 _  156 

Excerpt  from  statement  of  Fred  Burton  Smith _  58 

Excerpt  from  statement  of  Norbert  A.  Schlei _  11 

Excerpt  from  the  ICC  minutes  of  December  22,  1961 _  94 

Excerpt  of  comments  of  Hon.  August  E.  Johansen  and  Hon. 

John  E.  Moss  re  legislative  history  of  the  1958  amendment  on 

5  U.S.C.  22 _ 11,  12 

Excerpt  of  letter  from  Hon.  John  E.  Moss,  to  the  Treasury  De¬ 
partment,  February  12,  1965 _  65 

Interstate  Commerce  Commission’s  cited  statutory  authority  for 

exclusion  of  photographers _  93 

Letter  from  Hon.  John  E.  Moss,  to  President  Lyndon  B.  Johnson, 

March  31,  1965 _  124 

Letter  from  President  Lyndon  B.  Johnson,  to  Hon.  John  E.  Moss, 

April  2,  1965 _ 


123 


CONTENTS 


V 


Letters,  statements,  etc. — Continued 

Potter,  Walter  B.,  publisher,  Culpeper  Star-Exponent,  representing 
the  National  Editorial  Association: 

Excerpt  from  statement  of  President  Lyndon  B.  Johnson  at  a 

swearing-in  ceremony  for  Hon.  Henry  H.  Fowler  as  Secretary  Page 

of  the  Treasury,  April  1,  1965 _  160 

Excerpt  from  statement  of  Vice  President-elect  Lyndon  B.  Johnson 
before  the  Associated  Press  Managing  Editors  Association  in 

Williamsburg _  160 

Rumsfeld,  Hon.  Donald,  a  Representative  in  Congress  from  the  State 

of  Illinois:  Excerpt  from  statement  of  Fred  Burton  Smith _  60 

Schlei,  Norbert  A.,  Assistant  Attorney  General,  Office  of  Legal 
Counsel,  Department  of  Justice: 

Excerpt  from  court  of  appeals,  case  Machin  v.  Zuckert _  24 

Excerpt  from  18  U.S.C.  4082 _  27 

Excerpt  from  Supreme  Court  decisions _  23 

Excerpt  of  letter  from  Paul  Conrad,  spokesman  for  22  newspapers, 

State  of  Washington,  to  Senator  Magnuson  in  1963  re  S.  1666- -  5 

Language  re  internal  memorandums _  29 

Statement  re  effect  of  H.R.  5012 _  30 

Statement  re  litigation  and  administrative  adjudication  files _  34 

Smith,  Fred  Burton,  Acting  General  Counsel,  Treasury  Department: 

Confidential  official  records _  50 

Definition  of  persons  properly  and  directly  concerned  under  sec¬ 
tion  3(c)  of  the  Administrative  Procedure  Act  as  set  forth  in 
Regulations  of  the  Offices  and  Bureaus  in  the  Treasury  De¬ 
partment _ _  74 

Excerpt  from  the  Administrative  Procedure  Act,  section  3 _  59 

Letter  from  Fred  B.  Smith,  Acting  General  Counsel,  Treasury 

Department,  to  Hon.  John  E.  Moss,  April  9,  1965 _  79 

Smyser,  Richard  D.,  chairman,  Freedom  of  Information  Committee 
of  the  Associated  Press  Managing  Editors  Association:  Excerpt  of 
letter  from  George  Beebe,  managing  editor,  Miami  Herald,  to  Hon. 

Dante  Fascell _  120 

Speiser,  Lawrence,  director,  Washington  Office,  American  Civil  Liber¬ 
ties  Union:  Excerpt  of  memorandum  from  Walter  T.  Skallerup,  Jr., 
Deputy  Assistant  Secretary  of  Defense  for  Security  Policy,  to  the 
Under  Secretaries  of  the  three  services,  November  1962 _  96 

LETTERS  AND  STATEMENTS  IN  SUPPORT  OF  FEDERAL 
PUBLIC  RECORDS  LAW  LEGISLATION 

Statements  of  and  letters  from  Members  of  Congress  submitted  by- 

Ashley,  Hon.  Thomas  L.,  a  Representative  in  Congress  from  the 

State  of  Ohio:  Statement _  170 

Bartlett,  Hon.  E.  L.,  a  U.S.  Senator  from  the  State  of  Alaska:  Letter 

to  Hon.  John  E.  Moss,  April  1,  1965 _  168 

Edmondson,  Hon.  Ed,  a  Representative  in  Congress  from  the  State 

of  Oklahoma:  Statement _  170 

Edwards,  Hon.  Jack,  a  Representative  in  Congress  from  the  State 

of  Alabama:  Letter  to  Hon.  John  E.  Moss,  April  5,  1965 _  177 

Ervin,  Hon.  Sam  J.,  Jr.,  a  U.S.  Senator  from  the  State  of  North 

Carolina:  Statement _  166 

Fascell,  Hon.  Dante  B.,  a  Representative  in  Congress  from  the  State 

of  Florida:  Statement _  173 

Gibbons,  Hon.  Sam  M.,  a  Representative  in  Congress  from  the  State 

of  Florida:  Statement _  175 

Jones,  Hon.  Robert  E.,  a  Representative  in  Congress  from  the  State 

of  Alabama:  Letter  to  Hon.  John  E.  Moss,  March  31,  1965 _  177 

Long,  Hon.  Edward  V.,  a  U.S.  Senator  from  the  State  of  Missouri: 

Statement _  165 

McCarthy,  Hon.  Richard  D.,  a  Representative  in  Congress  from  the 

State  of  New  York:  Statement _  176 

Metcalf,  Hon.  Lee,  a  U.S.  Senator  from  the  State  of  Montana: 

Statement _  168 

Moss,  Hon.  Frank  E.,  a  U.S.  Senator  from  the  State  of  Utah:  State¬ 
ment _  167 


VI 


CONTENTS 


Statements  of — Continued 

Patman,  Hon.  Wright,  a  Representative  in  Congress  from  the  State  of  Page 

Texas:  Letter  to  Hon.  John  E.  Moss _  171 

Reid,  Hon.  Charlotte  T.,  a  Representative  in  Congress  from  the 

State  of  Illinois:  Statement _  178 

Statements  of  and  letters  from  organizations  and  individuals  submitted 
by— 

Allied  Daily  Newspapers  of  Washington:  Letter  to  Hon.  John  E. 

Moss,  March  24,  1965 _  194 

American  Trial  Lawyers  Association,  Aviation  Law  Section,  New 
York,  N.Y. :  Letter  to  Senator  Edward  V.  Long,  and  Congressmen 

John  E.  Moss  and  Ogden  R.  Reid,  April  5,  1965 _ ; _  187 

Biemiller,  Andrew  J.,  director,  department  of  legislation,  American 
Federation  of  Labor  and  Congress  of  Industrial  Organizations: 

Statement _ ! _ : _  184 

Burnham,  G.  B.,  president,  Burnham  Chemical  Co.:  Statement _  183 

Fuchs,  Ralph  F.,  Indiana  University,  School  of  Law:  Letter  to  Hon. 

John  E.  Moss,  March  30,  1965 _ _ _ __ _  182 

Green  Bay  Press-Gazette,  Green  Bay,  Wis.:  Letter  to  Hon.  John  E. 

Moss,  March  2,  1965 _ _ _  193 

Griner,  John  F.,  president,  American  Federation  of  Government 

Employees:  Statement _ _ _ - _  181 

Hidalgo  Publishing  Co.,  Inc.,  Edinburg,  Tex.:  Letter  to  Hon.  John 

E.  Moss,  March  20,  1965 _  195 

Magazine  Publishers  Association,  Inc.,  New  York,  N.Y.:  Letter  to 

Hon.  John  E.  Moss,  April  12,  1965 _ : _ _  188 

Maritime  Administrative  Bar  Association:  Letter  to  Hon.  John  E. 

Moss,  March  25,  1965 _  194 

Meriden  Record  Co.,  Meriden,  Conn.:  Letter  to  Hon.  John  E.  Moss, 

April  9,  1965-__ _ _ _ 195 

Overby,  Kermit,  director,  Legislation  and  Research  Department, 

Rural  Electric  Cooperative  Association,  Washington,  D.C. :  State¬ 
ment.^ _ ; _  186 

Railway  Labor  Executive’s  Association,  Washington,  D.C.:  Letter 

to  Hon.  John  E.  Moss,  April  1,  1965 _ 194 

Shipley,  Carl  L.,  attorney,  Shipley,  Akerman  &  Pickett,  Washington, 

'  D.C.:  Letter  to  Hon.  John  E.  Moss,  April  2,  1965- _  183 

Speiser,  Lawrence,  director,  Washington  office,  American  Civil 

Liberties  Union:  Statement _  189 

Wasilewski,  Vincent  T.,  president,  National  Association  of  Broad¬ 
casters:  Statement _ 192 

BIOGRAPHICAL  DATA  OF  WITNESSES 
Biographical  data  of — 

Colburn,  John  H.,  American  Newspaper  Publishers’  Association _  199 

Costa,  Joseph,  consultant  in  visual  communications,  author  and 

lecturer _ 198 

Frandsen,  Julius,  Washington  manager,  United  Press  International; 
chairman,  Freedom  of  Information  Committee  of  Sigma  Delta 

Chi;  and  the  National  Professional  Journalistic  Society _  200 

Hanes,  Chisman,  American  Bar  Association _ 199 

Hardin,  Dale  W.,  U.S.  Chamber  of  Commerce.-^ _ , _ _  199 

Herrick,  H.  T.,  General  Counsel,  Federal  Mediation  and  Conciliation 

Service _  197 

McCart,  John  A.,  operations  director,  Government  Employees 

Council,  AFL-CIO _  198 

Mollenhoff,  Clark  R.,  Washington  correspondent,  Cowles  Publica¬ 
tions;  and  vice  chairman,  Freedom  of  Information  Committee  of 

Sigma  Delta  Chi _ 200 

Potter,  Walter  B.,  Culpeper,  Va.,  National  Editorial  Association _  200 

Schlei,  Norbert  A.,  Assistant  Attorney  General  (Office  of  Legal 

Counsel),  Department  of  Justice _ 197 

Seldin,  Gilbert  J.,  Assistant  Director  of  Mediation  Activity,  Federal 

Mediation  and  Conciliation  Service _  198 

Smith,  Fred  Burton,  Deputy  General  Counsel  (Acting  General 

Counsel),  Treasury  Department _  197 


CONTENTS  VH 

Biographical  data  of — Continued 

Smyser,  Richard  D.,  managing  editor,  the  Oak  Ridger,  Oak  Ridge,  pag» 

Tenn -  199 

Speiser,  Lawrence,  director,  Washington  office,  American  Civil 

Liberties  Union _  200 

ADDITIONAL  CLARIFICATION  OF  DEPARTMENT  OF 
JUSTICE  ON  “EXECUTIVE  PRIVILEGE” 

Letter  from  Ramsey  Clark,  Deputy  Attorney  General,  Department  of 

Justice,  to  Hon.  William  L.  Dawson,  May  5,  1965 _  202 

COMMENTS  FROM  DEPARTMENTS  AND  AGENCIES  ON 
FEDERAL  PUBLIC  RECORDS  LAW  LEGISLATION 

Legislative  branch,  reply  from  General  Accounting  Office _  203 

Executive  Office  of  the  President,  reply  from  Bureau  of  the  Budget _  207 

Executive  Departments,  reply  from— 

Department  of  Agriculture _  209 

Department  of  Commerce _  211 

Patent  Office _  213 

Maritime  Administration _  215 

Bureau  of  Public  Roads _  216 

Assistant  Secretary  for  Administration _  216 

Department  of  Defense _  217 

Department  of  the  Interior-,  Office  of  the  Secretary _  222 

Department  of  Labor,  Office  of  the  Secretary _  223 

Post  Office  Department _  224 

Department  of  State _  225 

Department  of  the  Treasury _  226 

Independent  agencies,  reply  from — 

Atomic  Energy  Commission _  231 

Civil  Aeronautics  Board _  236 

Civil  Service  Commission _  237 

Federal  Aviation  Agency _  238 

Federal  Communications  Commission _  239 

Federal  Home  Loan  Bank  Board _  243 

Federal  Maritime  Commission _  244 

Federal  Power  Commission _  245 

Federal  Reserve  Board _  247 

General  Services  Administration _  248 

Housing  and  Home  Finance  Agency _  251 

Interstate  Commerce  Commission _  253 

National  Aeronautics  and  Space  Administration _  254 

National  Labor  Relations  Board _  255 

Securities  and  Exchange  Commission _  258 

Selective  Service  System _  261 

Veterans’  Administration _  262 

Analysis  of  agency  comments  on  S.  1666 _  265 

Tabular  summary _  267 

LATE  COMMENTS  FROM  DEPARTMENTS  AND  AGENCIES 
ON  FEDERAL  PUBLIC  RECORDS  LAW  LEGISLATION 

Executive  Department,  reply  from  Department  of  Health,  Education, 

and  Welfare _  523 

Independent  Agency,  reply  from  Federal  Trade  Commission _  525 

Index _  527 


Part  1 — Hearings _ _ _  1-276 

Part  2 — Appendix  and  index  (analysis  of  agency  operations  under  5  U.S.C. 

i  nno\  O77_t\0Q 


TIV 


'  •  I 

('  *•  jl  •  ’(  &*■'  I  ■  .  I  ■ 


•  or  i; 

’ 

.  '  : ; ,1  I,..  ; 

.-'Ittfc  << Is;  V.J  •!'.<?,  )fJ  I STlJbi  ; 

I  fa  i 

K)<U  .  I  >;  l  Off-  -  ics!  t 

0  ji-'j  <.  ,  i.  t\  "*\P 

.  v  -  1 

'  • 1  >  *  •  *  :  -  t  j  . 

...  u 


FEDERAL  PUBLIC  RECORDS  LAW 
(Part  1) 


TUESDAY,  MARCH  30,  1965 

House  of  Representatives, 

Foreign  Operations  and 
Government  Information  Subcommittee, 
of  the  Committee  on  Government  Operations, 

Washington ,  D.G. 

Present:  Congressmen  John  E.  Moss  (chairman  of  the  subcom¬ 
mittee),  John  S.  Monagan,  Robert  P.  Griffin,  and  Donald  Rumsfeld. 

Also  present :  Samuel  J.  Archibald,  chief,  Government  Information ; 
David  Glick,  chief  counsel;  Benny  L.  Kass,  counsel;  Jack  Matteson, 
chief  investigator ;  Robert  Blanchard,  investigator ;  and  J.  P.  Carlson, 
minority  counsel. 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

The  Foreign  Operations  and  Government  Information  Subcommit¬ 
tee  begins  consideration  of  bills  introduced  by  15  Members  of  the 
House  of  Representatives  to  establish  a  Federal  public  records  law. 
The  bills  are  based  on  many  years  of  study — in  the  House  of  Repre¬ 
sentatives,  in  the  Senate^  and  in  the  executive  branch — of  the  prob¬ 
lems  created  by  restrictions  on  public  access  to  Federal  records. 

Our  task  in  these  hearings  will  be  to  make  a  careful,  objective 
assessment  of  the  testimony  of  witnesses  who  will  have  helpful  com¬ 
ments  on  the  proposed  solutions  for  Government  information  prob¬ 
lems.  We  are  faced  with  the  challenge  of  reconciling,  through  estab¬ 
lished  democratic  processes,  often  conflicting  needs:  the  need  for 
people  to  be  fully  informed  about  the  actions  of  their  Government 
and  the  need  for  protection  of  information  which,  if  indiscriminately 
disseminated,  would  make  impossible  the  effective  functioning  of  the 
Government. 

The  legislation  before  this  subcommittee  is  based  upon  10  years 
of  study  by  the  Government  Information  Subcommittee  in  the  House 
of  Representatives  and  upon  careful  and  competent  work  by  the  Sen¬ 
ate,  particularly  by  the  Administrative  Practices  and  Procedure  Sub¬ 
committee  under  the  chairmanship  of  Senator  Edward  V.  Long  of 
Missouri.  In  the  House,  the  10  years  of  study  has  proved — among 
other  tilings — the  unfortunate  fact  that  governmental  secrecy  tends 
to  grow  as  Government  itself  grows. 

The  obvious  need  for  adequate  information  in  a  democratic  society 
needs  no  emphasis,  for  without  the  knowledge  necessary  to  cast  an 
intelligent  vote,  the  value  of  the  vote  itself  is  diminished.  And  with¬ 
out  the  fullest  possible  access  to  Government  information,  it  is  impos¬ 
sible  to  gain  the  knowledge  necessary  to  discharge  the  responsibilities 
of  citizenship. 
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But  it  is  not  easy  to  guarantee  access  to  all  Government  information ; 
the  protection  of  some  types  of  information  is  as  important  as  the 
dissemination  of  others.  As  the  Government  grows,  as  more  and  more 
Government  services  are  provided,  more  and  more  information  from 
the  private  sectors  of  our  lives  is  gathered  by  the  Government.  In 
considering  what  information  held  by  the  Government  shall  be  avail¬ 
able  to  all  of  the  people,  we  must  consider  not  only  the  need  for  a  well- 
informed  public  but  also  the  need  to  protect  the  right  of  individual 
privacy. 

Many  States  of  our  Nation  have  solved  this  problem.  Many  State 
legislatures  have  enacted  public  records  laws,  but  the  F ederal  Govern¬ 
ment  lags  far  behind.  Many  civic  and  professional  organizations  have 
recognized  this  shortcoming,  and  we  will  hear  their  testimony  during 
these  hearings.  Many  Government  officials  and  organizations  of  Gov¬ 
ernment  employees  have  recognized  the  need  for  clear  guidelines  to 
point  the  way  to  solutions  of  Government  information  problems.  We 
will  hear  their  testimony. 

The  legislation  before  this  subcommittee  has  been  proposed  to  fill  a 
legal  void — a  void  into  which  executive  agencies  have  moved  because 
of  the  ambiguities  of  the  only  general  information  laws  which  Congress 
has  passed.  I  know  that  no  one  supporting  the  legislation  would  want 
to  throw  open  Government  files  which  would  expose  national  defense 
plans  to  hostile  eyes.  I  do  not  believe,  on  the  other  hand,  that  Govern¬ 
ment  employees  have  any  desire  to  impose  the  iron  hand  of  censorship 
on  routine  Government  information.  These  two  extremes  are  obvious. 
Our  task  will  be  to  work  out  an  in-between  solution  which  will  guar¬ 
antee  the  right  of  every  citizen  to  know  the  facts  of  his  Government 
while  protecting  that  information  which  is  necessary  to  the  function¬ 
ing  of  government. 

(H.R.  5012  introduced  by  Hon.  John  E.  Moss,  of  California, 
follows:) 

[H.R.  5012,  89th  Cong.,  1st  sess.l 

A  BILL  To  amend  section  161  of  the  Revised  Statutes  with  respect  to  the  authority  of 

Federal  officers  and  agencies  to  withhold  Information  and  limit  the  availability  of 

records 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  section  161  of  the  Revised  Statutes  of 
the  United  States  (5  U.S.C.  22)  is  amended  to  read  as  follows : 

“Sec.  161.  (a)  The  head  of  each  Department  is  authorized  to  prescribe  regu¬ 
lations,  not  inconsistent  with  law,  for  the  government  of  his  Department,  the 
conduct  of  its  officers  and  clerks,  the  distribution  and  performance  of  its  business, 
and  the  custody,  use,  and  preservation  of  the  records,  papers,  and  property 
appertaining  to  it. 

“(b)  Every  agency  shall,  in  accordance  with  published  rules  stating  the  time, 
place,  and  procedure  to  be  followed,  make  all  its  records  promptly  available  to 
any  person.  Upon  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principal  place  of  business, 
or  in  which  the  agency  records  that  the  complainant  seeks  are  situated,  shall 
have  jurisdiction  to  enjoin  the  agency  from  the  withholding  of  agency  records 
and  information  and  to  order  the  production  of  any  agency  records  or  infor¬ 
mation  improperly  withheld  from  the  complainant.  In  such  cases  the  court 
shall  determine  the  matter  de  novo  and  the  burden  shall  be  upon  the  agency 
to  sustain  its  action.  In  the  event  of  noncompliance  with  the  court’s  order,  the 
district  court  may  punish  the  responsible  officers  for  contempt.  Except  as  to 
those  causes  which  the  court  deems  of  greater  importance,  proceedings  before 
the  district  court  as  authorized  by  this  subsection  shall  take  precedence  on  the 
docket  over  all  other  causes  and  shall  be  assigned  for  hearing  and  trial  at  the 
earliest  practicable  date  and  expedited  in  every  way.  As  used  in  this  subsection, 
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the  term  ‘agency’  means  each  authority  (whether  or  not  within  or  subject  to 
review  by  another  agency)  of  the  Government  of  the  United  States  other  than 
Congress  or  the  courts. 

“(c)  This  section  does  not  authorize  withholding  information  from  the  public 
or  limiting  the  availability  of  records  to  the  public  except  matters  that  are  (1) 
specifically  required  by  Executive  order  to  be  kept  secret  in  the  interest  of  the 
national  defense  or  foreign  policy ;  (2)  related  solely  to  the  internal  personnel 
rules  and  practices  of  any  agency;  (3)  specifically  exempted  from  disclosure  by 
statute;  (4)  trade  secrets  and  commercial  or  financial  information  obtained 
from  the  public  and  privileged  or  confidential ;  ( 5 )  interagency  or  intra-agency 
memoranda  or  letters  dealing  solely  with  matters  of  law  or  policy ;  (6)  personnel 
and  medical  files  and  similar  matters  the  disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal  privacy;  (7)  investigatory  files  com¬ 
piled  for  law  enforcement  purposes  except  to  the  extent  available  by  law  to  a 
private  party;  and  (8)  contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or  supervision  of  financial  institutions.” 

Sec.  2.  All  laws  or  parts  of  laws  inconsistent  with  the  amendment  made  by 
the  first  section  of  this  Act  are  hereby  repealed. 

(The  following  identical  bills  were  also  introduced :) 

H.R.  5013  by  Hon.  Dante  B.  Fascell  of  Florida. 

H.R.  5014  by  Hon.  Torbert  H.  Macdonald  of  Massachusetts. 

H.R.  5015  by  Hon.  Robert  P.  Griffin  of  Michigan. 

H.R.  5016  by  Hon.  Ogden  R.  Reid  of  New  York. 

H.R.  5017  by  Hon.  Donald  Rumsfeld  of  Illinois. 

H.R.  5018  by  Hon.  Ed  Edmondson  of  Oklahoma. 

H.R.  5019  by  Hon.  Thomas  L.  Ashley  of  Ohio. 

H.R.  5020  by  Hon.  Richard  D.  McCarthy  of  New  York. 

H.R.  5021  by  Hon.  Charlotte  T.  Reid  of  Illinois. 

H.R.  5237  by  Hon.  Sam  Gibbons  of  Florida. 

H.R.  5406  by  Hon.  Robert  L.  Leggett  of  California. 

H.R.  5520  by  Hon.  James  H.  Scheuer  of  New  York. 

H.R.  5583  by  Hon.  Edward  J.  Patten  of  New  Jersey. 

H.R.  6172  by  Hon.  Charles  A.  Mosher  of  Ohio. 

H.R.  6739  by  Hon.  Jack  Edwards  of  Alabama. 

H.R.  7010  by  Hon.  William  B.  Widnall  of  New  Jersey. 

H.R.  7161  by  Hon.  John  N.  Erlenbom  of  Illinois. 

Our  first  witness  this  morning  will  be  Norbert  A.  Schlei,  Assistant 
Attorney  General. 

Mr.  Schlei,  would  you  come  forward  ? 

STATEMENT  OF  NORBERT  A.  SCHLEI,  ASSISTANT  ATTORNEY  GEN¬ 
ERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF  JUSTICE; 

ACCOMPANIED  BY  WEBSTER  P.  MAXS0N,  DIRECTOR,  OFFICE  OF 

ADMINISTRATIVE  PROCEDURE,  DEPARTMENT  OF  JUSTICE 

Mr.  Schlei.  Yes  indeed,  Mr.  Chairman.  Thank  you,  Mr.  Chair¬ 
man. 

It  is  a  pleasure  for  me  to  appear  before  this  committee,  Mr.  Chair¬ 
man,  and  I  thank  the  chairman  and  the  subcommittee  for  giving  me 
this  opportunity  to  appear. 

I  might  say  that  as  a  Californian,  it  is  a  particular  pleasure  to  appear 
before  the  chairman  of  this  subcommittee,  and  I  only  wish  that  I  was 
able  this  morning  to  be  more  affirmative  than  I  am  going  to  be  in  the 
course  of  my  testimony. 

I  have  a  statement  which  I  would  like  to  present. 

Facilities  for  collecting  and  disseminating  news  and  information  are 
of  special  significance  in  a  democracy.  Our  communications  media 
are  unequaled  elsewhere  in  the  world  and  constitute  an  invaluable 
national  asset. 
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The  United  States  has  some  20,200  newspapers  and  magazines.  In 
1964  our  daily  and  Sunday  newspapers  printed  more  than  18  billion 
copies.  A  single  weekly  news  magazine  currently  claims  almost  13 
million  readers.  At  the  present  time  the  number  of  broadcast  radio 
and  television  stations  operating  in  this  country  is  7,25.7.  In  the  last 
few  years  extensive  sales  of  automobile  radios  and  small,  portable 
transistor  receivers  have  given  a  new  mobility  to  the  listening  and 
viewing  habits  of  our  highly  mobile  society.  It  is  estimated  that  there 
are  now  in  regular  use  at  least  62  million  television  sets  and  214  million 
radio  receivers — 93  percent  of  all  American  homes  are  said  to  be 
equipped  with  television  sets. 

The  increasing  attention  of  Americans  to  public  affairs  is  responsible 
in  part  for  the  expansion  of  our  broadcast  facilities.  Broadcast  indus¬ 
try  spokesmen  report  a  growing  public  demand,  particularly  in  tele¬ 
vision,  for  the  so-called  public  affairs  specials,  discussion  programs, 
and  interviews  with  public  figures  prominent  in  the  news,  as  well  as 
more  complete  news  coverage  generally. 

Through  our  extensive  communications  facilities,  the  American 
public  has  become  the  best  informed  society  in  the  history  of  the  world. 
The  real  significance  of  this  development  lies  in  the  strength  which  it 
adds  to  the  fulfillment  of  the  promise  of  American  democracy.  The 
steady  flow  of  information  concerning  public  alia i is  to  all  Americans, 
wherever  located  and  whatever  their  status,  is  truly  the  lifeblood  of  our 
democratic  system. 

A  genuine  democracy  is  governed  by  the  composite  judgments  of 
its  people.  Unless  those  judgments  are  informed  judgments,  of  neces¬ 
sity  the  system  ultimately  will  fail,  and  until  such  time  as  it  does,  it 
cannot  be  a  real  democracy  without  an  informed  public. 

Therefore,  where  the  press  and  other  observers  of  public  events  may 
be  wrongfully  shut  off  from  sources  of  information,  democracy  suffers. 

Indeed,  the  damage  wrought  in  any  particular  instance  may  be  far 
greater  than  the  denial  of  public  understanding  which  results  directly 
from  nondisclosure.  Unjustifiable  secrecy  in  public  affairs  breeds 
distrust,  suspicion,  and  rumor,  and  these  are  the  most  insidious  of  all 
enemies  of  enlightenment.  No  problem  is  of  greater  ultimate  conse¬ 
quence  to  the  sucess  of  our  democratic  system  than  the  fundamental 
problem  of  public  information. 

The  considerable  frequency  with  which  the  President  discusses 
developments,  formally  and  informally,  with  representatives  of  the 
news  media  evidences  his  earnest  desire  to  keep  the  public  as  fully 
informed  as  possible  concerning  governmental  affairs.  As  for  the 
Department  of  Justice,  I  can  assure  you  that  the  Attorney  General 
is  determined  that  this  Department  shall  stand  second  to  none  in  mak¬ 
ing  available  to  the  American  people,  to  the  press,  and  to  interested 
individuals  all  of  the  information  in  the  possession  of  the  Depart¬ 
ment  which  properly  can  be  disclosed. 

In  general,  I  am  sure  that  no  group  more  fully  appreciates  the  need 
for  public  understanding  of  the  functions  and  operations  of  govern¬ 
ment  than  that  relatively  small  body  of  individuals  who  are  the  heads 
of  the  Federal  departments  and  agencies.  Every  such  official  knows 
or  soon  learns  from  some  part  of  his  own  experience  that  nothing  in 
public  service  can  be  more  frustrating  than  to  toil  in  an  area  of  wide¬ 
spread  public  misunderstanding.  In  such  situations  he  sees  govern- 
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ment  in  its  most  unsatisfactory,  most  difficult,  and  generally  most  in¬ 
effectual  form. 

At  the  same  time,  if  our  system  is  to  surmount  its  challenges,  dis¬ 
closure  must  always  accord  with  the  public  interest.  A  successful 
democracy  will  never  be  built  upon  freedom  of  information  achieved 
simply  by  affording  to  any  and  all  persons  unrestricted  access  to  offi¬ 
cial  information.  Because  of  the  scope  and  complexity  of  modern 
government,  there  are,  literally,  of  infinite  number  situations  where¬ 
in  information  in  the  hands  of  the  government  must  be  afforded 
varying  degrees  of  protection  against  public  disclosure.  The  possi¬ 
bilities  of  injury  to  private  and  public  interests  through  ill-considered 
publication  are  limitless.  And  again,  no  one  quite  so  fully  appreci¬ 
ates  the  necessity  for  nondisclosure  as  the  public  official  who  is  charged 
with  the  custody  of  the  records  involved  and  the  administration  of  the 
program  to  which  they  relate. 

The  problem,  so-called,  of  public  information  is,  therefore  a  very 
real  problem  and  a  very  difficult  one.  Mr.  Paul  Conrad,  as  spokes¬ 
man  for  some  22  daily  newspapers  in  the  State  of  Washington,  de¬ 
scribed  it  well  in  a  letter  to  Senator  Magnuson  in  19G3  in  support 
of  the  Senate  bill  to  revise  the  public  information  section  of  the 
Administrative  Procedure  Act,  S.  1666,  in  the  88th  Congress.  Mr. 
Conrad  wrote : 

If  ours  is  in  fact  a  government  by  and  for  the  people,  then  there  is  a  place 
for  secrecy  and  a  place  for  easy  access  to  information  about  government. 
Democracy  requires  many  delicate  balances,  and  this  is  one.  Too  much 
secrecy,  or  too  free  access,  can  render  a  great  disservice  to  the  people. 

The  “delicate  balance”  to  which  this  letter  refers  often  requires  the 
most  sensitive  of  judgments.  The  basic  thrust  of  H.R.  5012,  the  bill 
before  this  subcommittee,  is  to  eliminate  any  applicaiton  of  judg¬ 
ment  to  questions  of  disclosure  or  nondisclosure,  and  to  substitute, 
therefor,  a  simple,  self-executing  legislative  rule  which  would  auto¬ 
matically  determine  the  availability  to  any  person  of  all  records  in 
the  possession  of  all  agencies,  except  Congress  and  the  courts. 

The  bill  would  reserve  to  the  President  authority  to  classify  as 
“secret”  information  in  two  designated  areas — national  defense  and 
foreign  policy.  However,  even  in  these  two  areas,  the  bill  seeks  to 
prohibit  nondisclosure  except  as  the  President,  by  Executive  order, 
identifies  the  matters  which  he  has  determined  must  be  kept  secret 
and  specifically  requires  that  they  be  withheld.  Otherwise,  however, 
H.R.  5012  attempts  to  leave  nothing  to  Executive  discretion. 

I  respectfully  submit,  Mr.  Chairman,  that  this  approach  is  im¬ 
possible  and  can  only  be  fatal  to  this  committee’s  undertaking.  There 
is  no  way,  I  submit,  of  eliminating  judgment  from  the  means  we  use 
to  resolve  this  problem,  and  substituting  for  that  judgment  a  verbal 
formula  to  be  applied  by  another  branch  of  government  which  is 
not  charged  with  responsibility  for  execution  of  the  laws.  The  prob¬ 
lem  is  too  vast,  too  protean,  to  yield  to  any  such  solution. 

I  do  not,  Mr.  Chairman,  come  prepared  this  morning  to  document 
in  detail  the  particular  ways  in  which  H.R.  5012  would  adversely 
affect  the  public  interest.  The  other  departments  and  agencies, 
each  in  turn,  will  do  that  job  of  documentation  as  to  the  types  of 
records  and  information  with  which  each  is  particularly  concerned. 
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In  a  sense,  therefore,  my  testimony  is  a  preface  or  introduction  to 
the  reports  and  testimony  of  the  rest  of  the  executive  branch. 

I  come  to  express  the  basic  thesis  to  which  we  believe  the  detailed 
evidence  leads:  that  there  is  no  form  of  words  that  can  protect  the 
public  interest  well  enough  to  justify  substituting  that  form  of 
words  for  “executive  judgment”  and  “discretion”;  that  the  fault  is 
not  with  the  draftsmanship  of  this  proposal  but  with  its  approach. 

There  is  one  other  point  that  I  would  like  to  make  in  some  detail. 
In  its  consideration  of  the  bill  which  resulted  in  the  act  of  August 
12,  1958,  Public  Law  85-619,  amending  5  U.S.C.  22  to  add  the  pro¬ 
vision  now  sought  to  be  deleted,  Congress  had  before  it  a  complete 
exposition  of  the  doctrine  of  Executive  privilege  and  its  history  and 
development.  Since  it  is  set  forth  fully  in  the  legislative  history 
of  that  amendment,  I  shall  not  present  it  again  at  this  time. 

As  the  legislative  history  of  the  1958  amendment  demonstrates, 
Congress  at  that  time  acknowledged  the  basic  proposition  that,  under 
our  fundamental  principle  of  separation  of  powers,  the  Constitution 
fixes  the  boundaries  between  the  three  coequal  branches  of  our  Gov¬ 
ernment,  and  no  act  of  any  branch  can  diminish,  remove,  or  other¬ 
wise  impinge  upon  the  constitutionally  derived  authority  of  another 
branch. 

The  1958  amendment  was  enacted  and  approved  by  the  President 
only  upon  assurances  in  the  House  and  Senate  debates  that  the  amend¬ 
ment  did  not  upset  or  diminish  any  power  of  the  Executive  which  he 
derived  from  the  Constitution. 

President  Johnson  has  made  it  clear  that,  like  President  Kennedy 
before  him,  he  believes  the  doctrine  of  Executive  privilege  should 
be  used  as  sparingly  as  possible,  in  situations  where  its  use  is  clearly 
and  urgently  necessary.  Pie  has  sought  to  prevent  abuse  of  the 
doctrine  by  directing  that  it  not  be  asserted  except  in  situations 
where  he  has  personally  reviewed  the  matter  and  authorized  its  use. 
As  a  result,  the  doctrine  has  never  once  been  used  during  this 
administration  (see  p.  202) . 

However,  this  attitude  on  the  part  of  this  administration,  while 
strongly  maintained  is,  of  course,  a  matter  of  policv  rather  than 
of  law  and  does  not  reflect  any  change  in  the  applicable  law.  And 
in  the  present  consideration  the  same  basic  proposition  of  constitu¬ 
tional  law  is  again  applicable  to  the  same  question. 

H.R.  5012,  like  H.R.  2767  in  the  85th  Congress,  which  became  the 
1958  amendment,  cannot  impinge  upon  the  constitutionally  derived 
authority  of  the  Executive  to  withhold  documents  of  the  executive 
branch  where,  in  his  discretion,  he  determines  that  the  public  interest 
requires  that  they  be  withheld.  Since  H.R.  5012,  by  its  terms,  seeks 
to  limit  the  Executive  in  the  exercise  of  his  constitutional  authority 
to  determine  whether  executive  documents  are  to  be  disclosed,  by 
setting  forth  in  subsection  (c)  limited  exceptions  to  the  absolute  dis¬ 
closure  requirement  of  subsection  (b),  the  bill  would  contravene  the 
separation  of  powers  doctrine  and  would  be  unconstitutional. 

Although  the  provision  of  the  bill  for  judicial  relief  is  unclear,  if  it 
would  remove  from  the  executive  branch  to  the  judicial  branch  the 
authority  to  determine,  de  novo,  whether  documents  of  the  Executive 
are  to  be  disclosed  or  not  disclosed,  that  provision  is  also  unconstitu¬ 
tional  on  the  same  ground. 
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H.R.  5012,  like  H.R.  2767  in  the  85th  Congress,  can  result  in  a  valid 
enactment  only  if  it  leaves  undisturbed  the  inherent  authority  of  the 
executive  branch  to  govern  the  disclosure  and  nondisclosure  of  its 
records. 

In  sum,  Mr.  Chairman,  we  believe  that  H.R.  5012  is  unwise  in  that 
it  seeks  to  resolve  a  terribly  complex  problem  in  a  too  simple  way  that 
does  not  recognize  the  complexities  involved.  Further,  to  the  extent 
that  the  bill  would  seek  to  shift  to  the  judicial  branch  a  constitutional 
prerogative  of  the  Executive,  we  believe  it  would  be  unconstitutional. 

Again,  Mr.  Chairman,  I  thank  the  chairman  and  the  subcommittee 
for  this  opportunity  to  appear. 

Mr.  Moss.  Thank  you,  Mr.  Schlei. 

Mr.  Monagan. 

Mr.  Monagan.  Thank  you,  Mr.  Chairman. 

I  find  some  difficulty  in  this  position,  viewed  from  the  point  of  view 
of  a  legislative  committee  and  in  the  light  of  the  experience  that  I  have 
had  and  I  know  other  members  of  the  committee  have  had  in  at¬ 
tempting  to  get  information  from  the  executive  branch. 

The  difficulty  with  this  position  is  that  it  seems  to  me  to  leave  the 
standard  entirely  within  the  executive  branch,  which  is  in  a  sense  say¬ 
ing  that  the  executive  branch  could  never  err,  could  never  have  a 
faulty  or  illegal  basis,  let’s  say,  for  withholding  information. 

I  have  seen  examples  in  which  a  congressional  committee,  in  the 
pursuit  of  its  legitimate  activities  with  relation  to  the  foreign  aid  pro¬ 
gram,  has  sought  to  get  information  from  the  executive  branch  and 
has  been  met  by  the  assertion  of  executive  privilege. 

This  has  been  made  in  different  situations.  1  will  not  go  into  the 
varieties  now.  Some  of  them  are  more  complicated  and  more  difficult 
than  others. 

But  even  in  a  case  in  which  there  was  an  executive  session  and  a 
confidential  situation  where  the  disclosure  would  only  be  to  the  com¬ 
mittee  itself,  we  have  been  met  by  a  refusal. 

And,  as  a  practical  matter,  even  though  a  committee  may  throw  its 
weight  around,  may  have  conferences,  and  so  forth,  about  the  only 
thing  you  can  do  about  it  if  you  are  left  with  the  standard  that  you 
propose  is  to  bring  somebody  before  the  Congress  and  charge  him  with 
contempt  of  Congress.  And  that  is  a  very  extreme  and  impractical 
method  of  procedure. 

So  that  I  am  suggesting  to  you  that  you  are  not  permitting  us  to 
take  any  halfway  step  or  to  move  at  all  in  the  direction  of  setting  up 
some  standard  whereby  this  information  could  be  judged  and  the 
validity  of  the  request  could  be  determined. 

Mr.  Schlei.  Congressman,  let  me  begin  answering  your  question 
by  saying  that  I  would  not  deny  that  there  are  examples  of  abuse  in 
this  area.  It  is  obvious;  it  is  clear.  This  committee  has  brought 
out  many  such  examples  in  its  operations. 

However,  I  would  suggest,  as  you  perhaps  indicated,  that  there  are 
lots  of  ways  for  this  committee  and  for  the  legislative  branch  gener¬ 
ally  to  exert  pressure  on  the  executive  when  the  executive 
interprets - 

Mr.  Monagan.  I  have  not  suggested  that  any  of  them  would  be 
effective,  though.  I  do  not  believe  that  they  would. 
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Mr.  Schlei.  Well,  I  have  certainly  seen  many  examples  of  the  quick 
production  of  information  at  the  request  of  a  congressional  committee 
that  was  not  forthcoming  perhaps  at  the  request  of  someone  else 
earlier. 

My  experience  has  been  that  the  pressure  exerted  by  such  bodies  as 
this  committee  is  very  effective  and  is  very  salutary  and  helpful  and 
healthful  to  the  process  of  government. 

But  when  there  is  a  collision,  what  is  occurring  is  something  that 
occurs  not  infrequently  in  our  system  of  separation  of  powers.  There 
are  legislative  prerogatives  that  the  executive  may  not  touch  and  that 
the  judicial  branch  may  not  touch. 

The  judicial  branch  will  refuse  to  entertain  a  challenge  to  the  quali¬ 
fications  of  a  legislator,  for  example,  although  he  may  be  clearly 
unqualified  to  take  his  seat  in  terms  of  standards  in  the  Constitution 
and  perhaps  in  the  law  of  his  State.  Congress  is  made  the  sole  judge 
of  the  qualifications  of  its  Members  by  the  Constitution,  and  the  other 
branches  may  not  meddle. 

There  is  a  remedy  for  misuse  of  executive  prerogative  and  legis¬ 
lative  prerogative  and  judicial  prerogative,  which  is  to  go  to  the  people 
and  to  use  the  political  process  as  a  remedy  against  such  abuses. 

I  think  that  the  political  process  within  the  three  branches  of  the 
Government  corrects  many  abuses.  And  the  forum  that  there  is — and 
it  is  a  highly  effective  one — for  any  abuse  of  prerogative  that  is  not 
reachable  by  that  process  is  to  go  to  the  people,  and  the  press  will  be 
quick  I  think  to  bring  to  the  attention  of  the  public  abuses  in  the  field 
of  public  information. 

Mr.  Moss.  Would  you  yield  at  that  point  ? 

Mr.  Monagan.  Yes. 

Mr.  Moss.  On  this  matter  of  the  courts  not  being  willing  to  look  at 
the  qualification  of  a  legislator,  have  not  the  courts  in  the  last  few 
years  opened  a  very  broad  new  area  where  historically,  from  the  very 
beginning  of  the  republic  up  until  the  time  of  the  Tennessee  case 
before  the  Court,  Baker - 

Mr.  Schlei.  Baker  v.  Carr? 

Mr.  Moss.  Yes.  The  courts  would  not  look  to  a  matter  of  appor¬ 
tionment  of  a  legislature.  But  they  did. 

Mr.  Schlei.  That  is  true,  sir. 

Mr.  Moss.  Have  they  moved  into  the  legislative  area  then  by  ex¬ 
panding  their  authority?  Or  have  they  expanded  their  authority 9 
What  have  they  done  ? 

Mr.  Schlei.  Well,  if  you  ask  for  my  personal  view,  Mr.  Chairman, 
it  has  been  my  opinion  since  I  became  a  lawyer  and  first  studied  these 
matters  that  the  Supreme  Court  made  a  great  error  and  refused  to  dis¬ 
charge  its  constitutional  function  when  it  refused  to  hear  the  suit 
of  a  voter  who  was  denied  an  effective  right  to  vote  by  malappar- 
tionment. 

And  that  wrong  decision,  what  I  considered  a  wrong  decision,  was 
in  effect  for  some  25  years,  during  which  time — I  think  it  was  about 
that  period  of  time — the  Supreme  Court  and  other  Federal  courts 
did  not  look  into  apportionment  matters. 

My  view  is  that  the  14th  amendment  should  have  been  enforced 
with  respect  to  apportionment  matters  all  the  time.  And  the  Court 
has  now  returned  t,o  what  it  should  have  been  doing. 
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I  do  not  think  the  Court  has  ever  tried  to  put  aside  any  legislator’s 
election  or  to  void  any  acts  of  a  legislator.  It  has  never  gotten  into 
the  qualifications  of  a  particular  legislator  to  sit. 

Mr.  Moss.  I  raised  that  because  1  doubt  if  these  are  immutable  facts. 
The  courts  do  from  time  to  time  change  their  opinion  as  to  the  au¬ 
thority  of  the  courts. 

Mr.  Schlei.  Well,  that  is  true,  Mr.  Chairman.  I  certainly  hope 
they  do  not  try  to  do  anything  about  the  principle  of  separation  of 
powers,  which  I  would  consider  a  cornerstone  of  our  whole  system  of 
government,  one  of  its  most  basic  principles. 

Mr.  Moss.  I  think  right  in  the  area  in  which  your  testimony  is 
directed  today  that  we  would  be  able  to  put  specific  citations  in  the 
record  where  the  Court  has  asserted  an  authority  to  determine  whether 
information  would  be  made  available  or  would  not.  So  that  this  is 
not  a  clean  slate  that  we  are  going  to  start  writing  on  today.  This 
is  one  where  there  is  some  record. 

Mr.  Schlei.  Of  course  there  is,  sir. 

Mr.  Moss.  And  it  tends  to  support  your  views  on  occasion  and  the 
views  inherent  in  my  legislative  proposal  on  other  occasions. 

Thank  you,  Mr.  Monagan. 

Mr.  Monagan.  Well,  I  agree  with  the  chairman.  My  period  of 
intimate  acquaintance  with  constitutional  law  was  about  1937,  and  I 
must  say  that  there  is  quite  a  difference  in  the  adjudications  of  the 
Court  today  and  what  was  considered  to  be  the  legitimate  bounds  of 
constitutional  law  in  those  days.  But  that  is  a  different  war.  I  do 
not  think  we  can  get  into  that  at  this  time. 

But  just  to  take  one  specific  instance.  You  spoke  about  the  force  of 
public  opinion.  Well,  the  case  that  I  have  in  mind  was  a  situation 
in  which  a  subcommittee  was  interviewing  witnesses  from  the  executive 
branch  in  an  executive  session,  and,  importantly,  there  was  no  con¬ 
fidential  matter  involved  in  the  sense  of  being  a  security  situation, 
something  that  should  not  be  disclosed  to  the  public.  At  the  same 
time,  there  was  refusal  in  that  instance  to  make  the  information 
available,  with  the  committee  stating  that  it  would  not  be  made 
public  but  would  be  used  only  by  the  committee. 

Now,  as  a  practical  matter,  there  is  no  way  that  you  can  rope  with 
that  situation.  Theoretically,  yes,  you  could  go  through  the  process 
of  finding  the  witness  in  contempt  and  then  bringing  him  before  the 
bar  of  the  House.  But - 

Mr.  Schlei.  Congressman,  may  I  ask  whether  that  was  not  in  the 
previous  administration,  the  Eisenhower  administration? 

Mr.  Monagan.  No,  because  this  was  in — well,  I  cannot  give  you 
the  date.  It  was  this  subcommittee,  and  while  Mr.  Hardy  was  chair¬ 
man  of  the  subcommittee,  so  it  was  about  1960  I  would  say. 

Mr.  Schlei.  Well,  I  recall,  Congressman,  that  when  the  Kennedy 
administration  took  office  there  was  a  pending  controversy  with  the 
Eisenhower  administration  over  AID  records,  and  I  think  the  Comp¬ 
troller  General  was  involved  in  the  controversy  in  some  way. 

I  did  not  personally  participate  in  the  resolution  of  that,  but  I 
understood  that  it  was  compromised  in  some  way,  and  it  has  not  since 
arisen  amain. 

Mr.  Monagan.  I  would  not  say  that  it  was  resolved  on  the  side 
of  making  the  information  available.  It  was  resolved  on  the  side  of 
not  taking  anv  further  steps. 

45-213— 65— pt.  1 - 2 
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Mr.  Griffin  was  on  the  subcommittee. 

Mr.  Griffin.  I  am  trying  my  best  to  remember  the  specific  instance. 
My  general  recollection  is  in  agreement  with  the  gentleman. 

Mr.  Moss.  I  believe  it  involved  a  case  where,  if  the  law  had  been 
followed  to  its  ultimate,  the  payment  of  certain  funds  would  have 
been  ruled  illegal  by  the  Comptroller  General  as  a  result  of  a  statu¬ 
tory  provision  in  one  of  the  foreign  aid  authorization  acts. 

Mr.  Schlei.  Something  about  the  inspector  general’s  office. 

Mr.  Moss.  It  involved  the  office  of  the  inspector  general  in  the 
Agency  for  International  Development.  And  it  was  resolved,  as 
many  of  these  conflicts  are,  by  both  sides  backing  down  a  little,  moving 
into  the  gray  area  of  accommodation,  rather  than  a  showdown  on 
either  side. 

Mr.  Schlei.  Well,  if  I  may  offer  the  view  very  respectfully,  Mr. 
Chairman,  I  think  that  that  way  of  resolving  these  disputes  is  very 
often  the  best  way  of  resolving  them  from  the  standpoint  of  the  public 
interest,  and  that  we  are  all  better  off  because  that  was  the  case. 
There  was  no  clear-cut  victory  on  either  side. 

Mr.  Monagan.  Mr.  Chairman,  I  am  sorry  Mr.  Hardy  is  not  here. 
I  am  sure  he  could  comment  much  more  pungently  than  I  on  the 
solution.  But  perhaps  the  staff  could  check  the  facts. 

(The  material  referred  to  follows :) 


Staff  Memorandum 


May  7,  1965. 

To :  Congressman  John  E.  Moss. 

From  :  Benny  L.  Kass. 

The  facts  discussed  referred  to  an  investigation  in  1961  by  Foreign  Operations 
and  Monetary  Affairs  Subcommittee  of  the  House  Committee  on  Government 
Operations,  under  the  chairmanship  of  Representative  Porter  Hardy.  The  sub¬ 
committee  began  an  investigation  into  the  operations  of  the  International  Coop¬ 
erative  Administration  programs  in  Peru  and  attempted  to  obtain  the  necessary 
documents  and  reports.  Although  a  formal  claim  of  “executive  privilege”  never 
was  made,  State  Department  witnesses  who  appeared  before  the  subcommittee 
were  initially  instructed  by  their  department  not  to  testify.  When  President 
Kennedy  learned  of  this  matter,  he  immediately  ordered  the  instructions  recinded, 
and  24  hours  later  the  witnesses  were  ready  to  cooperate  with  the  subcommittee. 


Mr.  Griffin.  Perhaps  this  is  an  instance  in  which  the  committee 
should  provide  the  witness  with  a  memorandum,  instead  of  the  other 
way  around,  and  ask  him  to  comment. 

Mr.  Monagan.  I  merely  make  the  point  that  there  are  difficulties 
that  we  could  find  a  formula  for  that  would  not  be  reached  by  the 
approach  that  is  taken  by  the  witness. 

Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Griffin. 

Mr.  Griffin.  Mr.  Chairman,  I  want  to  apologize  first  for  being  a 
little  bit  late.  I  was  attending  to  other  duties  also  important  to  a 
Congressman.  On  this  particular  occasion,  a  ninth-grade  class  of 
Western  Junior  High  School,  of  which  my  son  is  a  member,  is  visit¬ 
ing  this  committee  room  to  get  a  firsthand  view  of  our  Congress  in 
action. 

Mr.  Schlei,  I  will  not  attempt  to  interrogate  you.  I  would  com¬ 
ment,  however,  that  I  am  disappointed  that  the  thrust  of  your  state¬ 
ment  is  a  complete  rejection  of  the  bill. 

I  can  understand  that  the  bill  may  not  be  perfect  and  that  perhaps 
there  are  other  areas  that  should  be  exempt.  As  I  read  your  state- 
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ment,  I  found  no  suggestions  of  that  nature,  merely  that  the  question 
of  what  should  be  made  public  is  a  matter  of  bureaucratic  judgment. 

You  do  not  want  legislative  judgment  in  this  field.  You  do  not 
even  limit  the  judgment  to  the  President.  Presumably  it  would  be 
bureaucratic  judgment,  and  we  would  be  left  with  their  decision? 

Mr.  Schlei.  Well,  I  think,  Congressman,  that  the  points  that  I 
would  make  are,  first,  that  there  has  to  be  a  residue  somewhere  for 
discretion,  that  it  is  not  possible  to  create  a  closed  number  of  cate- 

§ories,  any  number  of  specific  categories,  without  the  possibility  of 
isastrous  oversight;  that  there  has  to  be  a  catchall  category,  if  you 
like,  that  leaves  some  discretion. 

And  I  think  that,  secondly,  there  has  to  be  a  preservation  of  the 
constitutional  executive  prerogative.  Now,  that  does  not  have  to  be 
given  to  every  bureaucrat,  as  you  say.  I  personally  would  think  that 
it  ought  not  to  be  confined  by  any  legislative  proposal  to  the  President 
himself.  Perhaps  to  the  heads  of  departments  or  agencies. 

I  would  not  take  the  position  that  the  exercise  of  that  discretion 
could  not  be  confined  by  legislative  enactment  to  a  limited  number  of 
officials. 

But  I  think  that  there  has  to  be  a  preservation  of  the  constitutional 
prerogative.  Somebody  has  to  have  it,  retain  it.  And,  secondly, 
there  has  to  be  a  preservation  of  a  category  that  allows  a  discretionary 
withholding  when  it  is  considered  essential  in  the  public  interest. 

Mr.  Griffin-.  Well,  I  think  it  should  be  registered  in  the  record 
that  there  is  a  good  deal  of  opinion  to  question  whether  there  is  a 
constitutionally  derived  Executive  privilege.  Certainly  there  is  a 
lot  of  question  about  the  scope  of  it.  I  will  not  try  to  argue  that  here 
but  just  register  that,  Executive  privilege  is  not  necessarily  accepted 
by  all  members  of  this  subcommittee,  as  you  might  expect. 

Mr.  Sciilei.  I  do  understand. 

Mr.  Griffin.  I  want  to  associate  myself  generally  with  the  open¬ 
ing  statement  made  by  the  chairman  of  the  subcommittee  and  express 
the  hope  that,  these  hearings  will  be  fruitful  in  developing  good  leg¬ 
islation,  perhaps  improve  the  bill  that  I  joined  in  introducing.  The 
legislation  should  make  it  possible  for  the  public,  and  particularly 
Congress,  to  get  more  information  about  what  is  going  on  in  our 
Government. 

Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Thank  you. 

Mr.  Schlei,  T  would  like  to  turn  to  page  8  of  your  statement. 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss.  It  comments  upon  the  legislative  history  of  the  1958 
amendment  in  a  manner  which  is  contrary  to  my  recollection  of  that 
history,  in  which  I  participated  very  actively. 

You  say : 

The  1958  amendment  was  enacted  and  approved  by  the  President  only  upon 
assurances  in  the  House  and  Senate  debates  that  the  amendment  did  not  upset 
or  diminish  any  power  of  the  Executive  which  he  derived  from  the  Constitution. 

I  refer  to  that  history  in  one  exchange  with  Mr.  Johansen  of 
Michigan.  I  will  read  his  question : 

May  I  interrupt  the  gentleman  at  this  point,  because  I  think  in  my  own  mind 
I  now  have  the  nub  of  the  issue.  If  this  bill  were  adopted,  what  discretionary 
authority  does  the  department  head  have  to  withhold  information  where  it  is 
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not  specifically  provided  by  law  that  he  must  withhold  information?  Is  there 
surviving  with  the  adoption  of  this  bill  a  discretionary  authority  in  the  de¬ 
partment  head  to  withhold  information? 

My  response : 

I  want  to  be  very  careful  on  this  language,  because  the  gentleman  is  asking 
me  if  there  is  an  inherent  authority,  as  has  been  claimed  by  every  Executive 
from  Washington  to  Eisenhower.  I  would  say  that  if  there  is  such  authority, 
if  there  is  that  inherent  power,  it  is  not  affected  by  this  change  in  this  stat¬ 
ute.  But  I  will  not  concede  that  the  broad  and  naked  power  claimed  does 
exist  in  that.  I  want  that  very  clear  in  my  response.  If  it  exists,  it  is  not 
affected. 

Throughout  those  hearings  and  throughout  the  debate  in  the  House 
and  in  a  statement  following  the  message  of  President  Eisenhower 
when  he  signed  the  legislation,  I  went  to  extreme  lengths,  was  ex¬ 
tremely  cautious,  to  make  it  very  clear  that,  as  the  spokesman  for  the 
committee  and  as  an  exposition  of  my  own  views,  we  did  not  recog¬ 
nize  anything.  We  did  say  that  if  it  existed  we  were  not,  by  that 
statute,  upsetting  it.  We  could  not. 

Now,  can  the  Congress  write  law  requiring  information  to  be  sup¬ 
plied  to  the  Government  ? 

Mr.  Schlei.  To  be  supplied  to  other  branches  of  the  Government? 
Mr.  Moss.  Yes,  to  the  executive  branch.  I  think  here  we  will 
confine  our  discussion  to  the  executive  branch. 

Mr.  Sciilei.  Well,  now,  I  do  not  quite  understand - 

Mr.  Moss.  All  of  the  executive  departments  and  agencies.  I  would 
exclude  from  the  executive  branch  of  the  Government  the  independent 
regulatory  commissions. 

Mr.  Sciilei.  I  see.  Put  the  law  would  require  that  the  executive 
branch  supply  information  to  the  public? 

Mr.  Moss.  No;  it  would  require - 

Mr.  Schlei.  Or  to  the  Legislature? 

Mr.  Moss  (continuing).  That  the  public  supply  information  to  the 
executive  branch. 

Mr.  Sciilei.  Oh,  yes  indeed;  sir. 

Mr.  Moss.  All  right.  Can  the  Congress  then  direct  that  that 
information  be  either  privileged  or  widely  available  to  anyone  who 
seeks  it  ? 

Mr.  Sottlei.  Yes:  it  can,  Mr.  Chairman. 

Mr.  Moss.  In  other  words,  the  Congress  has  the  right  to  say  John 
Q.  Citizen:  “You're  going  to  respond  to  this  questionnaire  of  the 
Government  under  penalty”-  -  - 
Mr.  Sciilei.  Yes,  sir. 

Mr.  Moss  (continuing).  “If  you’re  inaccurate,”  and  it  can  further 
direct,  once  the  executive  received  this  information,  the  manner  in 
which  it  can  be  disposed  of  or  treated? 

Mr.  Sciilei.  Yes,  sir. 

Mr.  Moss.  Now,  much  of  the  information  that  we  are  discussing 
here  is  information  which  is  supplied  the  Government  as  a  result  of 
the  requirement  of  law,  is  it  not? 

Mr.  Sciilei.  Some  of  it  certainly  is.  yes,  sir. 

Mr.  Moss.  A  great  portion  of  it  is ;  is  it  not  ? 

Mr.  Sciilei.  Yes,  sir. 

Mr.  Moss.  Does  the  Congress  then  have  the  authority,  having 
failed  to  do  it  at  the  time  it  originally  authorized  the  executive  to 
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require  this  information,  to  come  in  now  and  direct  the  manner  or 
the  rules  which  would  govern  the  use  of  this  information  ? 

Mr.  Schlei.  I  think,  Mr.  Chairman,  that  there  is  no  question  that 
there  is  a  legislative  power  to  regulate  the  handling  and  the  avail¬ 
ability  of  that  information.  But  I  would  also  take  the  position  that 
there  is  a  residual  constitutional  authority  in  the  President  and  the 
heads  of  the  executive  departments  in  particular  situations  to  assert 
executive  privilege. 

Mr.  Moss.  All  right.  Can  the  Executive  require  the  public  to 
supply  information  under  penalty  of  law  if  they  fail  to  give  it 
correctly  ? 

Mr.  Schlei.  No,  sir.  Not  without  some  legislative  authority,  not 
that  I  know  of. 

Mr.  Moss.  In  other  words,  the  executive,  then,  becomes  the  cus¬ 
todian  of  the  information  which  develops  as  a  result  of  the  require¬ 
ment  by  law - 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss  (continuing).  Written  by  the  Congress? 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss.  And  he  does  not  have  an  inherent  authority,  then,  to 
require  that  this  information  be  supplied  by  the  public? 

Mr.  Schlei.  No,  sir;  he  does  not  that  I  know  of. 

Mr.  Moss.  None  at  all  ?  Well,  then,  I  want  to  express  the  same  dis¬ 
appointment.  expressed  by  my  colleague  Mr.  Griffin  that  we  would  be 
faced  here  with  a  rejection,  a  blanket  rejection,  of  any  possible  amend¬ 
ment  to  law  affecting  records  held  by  the  Government  and  the  right 
and  sometimes  the  need  of  the  public  to  have  orderly  access  to  them. 

Mr.  Schlei.  Well,  I - 

Mr.  Moss.  I  think  it  would  have  been  far  more  constructive  had  the 
Department  of  Justice  broken  this  down  and  dealt  with  the  areas 
where  they  felt  Congress  could  properly  direct  the  method  of  use  or 
disposal  and  those  areas  where  they  felt  there  was  a  strong  privilege 
vested  in  the  Executive. 

Now,  we  are  not  trying  to  reach  executive  privilege.  I  do  not  know 
what  it  is.  It  has  been  variousl}’"  stated  by  various  Presidents.  Some 
have  claimed  that  you  could  delegate  it  down  to  the  lowest  echelon  of 
the  career  service  and  that  they  could  act  with  all  the  power  of  the 
President.  And  others  have  said  that  only  the  President  can  order, 
in  each  and  every  instance,  withholding  of  information. 

Now,  I  do  not  know  where  it  is.  And  the  Justice  Department  does 
not  know  where  it  is. 

Mr.  Schlei.  Well,  I  can  tell  you,  Mr.  Chairman,  that  in  this  admin¬ 
istration  the  President  has  made  it  clear  that  he  is  going  to  exercise 
the  right  of  personal  approval  of  each  proposed  instance - 

Mr.  Moss.  All  right. 

Mr.  Schlei  (continuing).  Although  I  do  not  think  he  takes  the 
position  that  as  a  matter  of  law  he  is  obliged  to  do  that,  but  he  thinks 
that  he  should  do  that,  and  he  has  indicated  that  he  will. 

Mr.  Moss.  All  right;  fine.  Now,  we  are  not  trying  to  get  at  that 
instance  where  the  President  is  going  to  claim  executive  privilege,  be¬ 
cause,  as  a  matter  of  practical  fact,  we  cannot,  can  we? 

Mr.  Schlei.  I  guess  not,  sir. 
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Mr.  Moss.  Now,  we  could  do  it  this  way :  We  could  amend  the  Con¬ 
stitution,  if  we  could  get  the  concurrence  of  the  legislatures  of  three- 
quarters  of  our  States,  without  the  need  of  the  President  to  express 
approval  or  disapproval. 

Mr.  Schlei.  That  is  right,  sir.  There  is  no  veto  power  on  a 
constitutional  amendment. 

Mr.  Moss.  We  could  say  the  President  has  no  inherent  powers,  that 
his  are  specifically  set  forth  in  this  document,  and  that  is  all  they  are, 
could  we  not? 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss.  We  do  not  want  to  do  that.  That  would  be  rather 
extreme. 

Mr.  Schlei.  I  should  think  so. 

Mr.  Moss.  We  could  probably  in  our  appropriations  say  that  the 
fluids  we  appropriate  cannot  be  used  to  maintain  any  records  that  are 
not  available  to  the  public,  that  we  are  not  going  to  make  these  tax¬ 
payers  pay  for  something  they  cannot  see.  We  could  do  that. 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss.  That  would  be  extreme,  disruptive  of  orderly  govern¬ 
ment. 

So  we  are  not  trying  to  get  at  Executive  privilege.  This  is  the 
area  where  Congress  and  the  President  and  the  courts  are  going  to 
continue  to  adjust  and  accommodate. 

What  we  are  trying  to  get  at  here  is  a  requirement  that  departments 
and  agencies  of  the  Government  set  forth  very  clearly  the  rules  and 
regulations  governing  access  to  information  and  that  they  make  in¬ 
formation  available  unless  it  is  withheld  in  the  interest  of  national 
defense  or  by  some  statutory  authority  given  by  the  Congress. 

Now,  you  recognize  the  right,  of  Congress  to  enact  a  statute  directing 
the  disposal  of  certain  types  of  this  information.  You  have  a  reser¬ 
vation,  and  I  imagine  this  reservation  goes  to  the  so-called  internal 
working  papers. 

Mr.  Schlei.  Yes,  sir.  That  is  one  category  of  documents. 

Mr.  Moss.  And  reflecting  in  many  instances  the  final  official  acts  of 
departments  and  officials  of  Government. 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss.  And  here  you  feel  we  have  no  right  to  act? 

Mr.  Schlei.  Well,  I  think,  Mr.  Chairman,  that  the  committee  has— 
that  the  Congress  has  every  right  to  legislate  with  respect  to  the  ordi¬ 
nary  handling  of  Government  information.  But  I  think  that  there 
is  a  residual  Executive  prerogative  to  withhold  despite  any  legislation 
in  a  situation  where  the  national  interest  demands  it  in  the  considered 
judgment  of  the  Executive. 

That  is  the  traditional  concept  of  Executive  privilege.  I  have  not 
taken  the  position  that  no  legislation  could  be  constitutional  in  this 
area  by  any  means. 

Mr.  Moss.  We  do  not  challenge  that  right  to  withhold  for  the 
national  interest,  because  we  specifically  require  it  by  Executive  order 
to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign 
policy.  Now,  that  is  very  broad.  That  means  that  any  of  these 
documents  that  are  of  sufficient  significance  to  the  security  of  this  Na¬ 
tion  or  to  the  interests  of  this  Nation  as  it  deals  with  other  nations 
can,  by  appropriate  designation,  be  excluded  from  the  provisions  of 
this  act. 


FEDERAL  PUBLIC  RECORDS  LAW 


15 


We  recognize  that  there  are  going  to  be  certain  needs  to  keep  some 
of  this  information  locked  up.  And  the  Executive  order  which  is 
applicable  in  this  instance  I  believe  is  Executive  Order  10501,  where 
the  President  authorizes  the  departments  and  agencies  to  appro¬ 
priately  classify  and  lays  out  the  guidelines  for  classification,  which 
in  my  judgment  are  observed  far  more  in  the  breach  than  in  the 
performance.  But,  nevertheless,  they  are  observed,  and  they  are  top 
secret,  secret,  and  confidential. 

Now,  they  are  not  supposed  to  be  affecting  the  national  security 
unless  they  are  classified,  are  they? 

Mr.  Schlei.  Well - 

Mr.  Moss.  The  whole  objective  of  the  Executive  order  is  to  have  a 
category  in  which  you  can  place  and  identify  this  information,  so  that 
it  is  secure. 

Now,  what  hardship  is  imposed  there?  What  infringement  of  the 
Executive  right  or  responsibility  is  diminished  by  this  provision  of 
the  proposed  legislation  ? 

Mr.  Schlei.  Mr.  Chairman,  I  may  have  misunderstood  the  pro¬ 
posal  here.  I  did  not  understand  that  the  legislation  contemplated 
the  issuance  of  a  broad-gage  Executive  order  which  delegated  author¬ 
ity  and  created  categories  of  information. 

Mr.  Moss.  Mr.  Schlei,  I  thought  we  had  such  an  Executive 
order - 

Mr.  Schlei.  Well - 

Mr.  Moss.  Touching  upon  security. 

Mr.  Schlei.  We  have  as  to  national  defense  information,  but  I  take 
it  that  we  need,  with  our  other  problems,  besides  the  national  defense 
security,  information  which  we  cannot  freely  let  be  made  universally 
available. 

Just  to  give  you  an  idea  of  some  of  the  catergories  of  documents 
that  occur  to  us  in  the  Justice  Department,  you  have  such  documents 
as  prisoners’  files.  Now,  the  medical  information  in  those  files  woidd 
be  exempt  from  disclosure  under  exception  G  in  the  statute  here,  but 
there  would  be  no  assurance  that  the  rest  of  these  files  could  be  with¬ 
held  from  the  sensational  press  or  gangsters  or  invidious  in-laws  or - 

Mr.  Moss.  Are  you  not  provided  with  statutory  authority  now  on 
those  files  ? 

Mr.  Schlei.  No,  Mr.  Chairman. 

Mr.  Moss.  Are  you  sure  ? 

Mr.  Schlei.  You,  as  a  matter  of  fact,  inquired  about  a  year  ago, 
and  I  worked  on  the  preparation  of  the  response.  And  we  have  no 
authority  but  the  Constitution  to  withhold  that  information.  And 
also,  for  that  matter,  FBI  reports  are  protected  only  by  an  opinion  of 
Attorney  General  Jackson  based  on  the  Constitution. 

Mr.  Moss.  Let’s  take  the  prisoner  files.  We  have  had  prisoners 
ever  since  this  Nation  first  came  into  being. 

Mr.  Schlei.  Of  course,  sir. 

Mr.  Moss.  And  if  there  is  a  need  these  to  be  kept  from  public  view, 
can  we  not  have  statutory  authority  ?  Can  we  not  sanction  the  pro¬ 
tection,  whatever  it  might  be,  that  is  required  here  ? 

Mr.  Schlei.  Yes,  Mr.  Chairman.  But  the  problem  is - 

Mr.  Moss.  Is  there  a  better  system  than  that  of  law  ?  Is  it  a  better 
system  to  leave  to  the  increasing  number  of  Federal  employees  the  sole 
determination  of  what  will  and  will  not  be  available  ? 


16 


FEDERAL  PUBLIC  RECORDS  LAW 


Mr.  Schlei.  Well,  Mr.  Chairman,  I  think  it  is  possible  to  enact  rules 
in  certain  areas  that  will  improve  the  situation  for  everybody.  But  if 
you  try  to  cover  the  whole  gamut  of  the  public  information  problem  in 
the  Federal  Government — that  is,  in  the  executive  branch — within  the 
compass  of  one  statute,  either  you  will  not  have  enough  exceptions  to 
cover  some  category  of  information  that  turns  out  to  be  crucial,  or  you 
will  have  enough  rules  to  cover  the  gamut  and  the  result  will  be  that 
you  actually  shield  more  information  than  is  now  shielded. 

I  think  that  it  is  just  too  complicated,  too  ever-changing  a  problem 
to  be  covered  by  a  closed  system  of  rules.  If  you  have  enough  rules, 
you  end  up  with  less  information  getting  out  because  of  the  complexity 
of  the  rule  system  that  you  establish. 

I  think  that  there  are  areas  where  the  making  of  rules  could  clarify 
the  situation.  It  could  make  more  information  available  than  we  now 
have.  It  would  relieve  administrators  of  headaches  that  they  would 
like  to  be  rid  of.  Make  it  available. 

But  I  do  not  think  that  you  can  take  the  whole  problem  Federal 
Government- wide  and  wrap  it  up  in  one  package.  That  is  the  basic 
difficulty,  I  think,  on  which  we  founder  here. 

That  is  why  the  Federal  agencies  are  ranged  against  this  proposal. 

Mr.  Moss.  Of  course,  that  is  an  interesting  statement — that  the 
Federal  agencies  are  ranged  against  the  proposal.  I  believe  I  have 
had  Justice,  Treasury  and  the  Federal  Mediation  and  Conciliation 
Service  indicates  a  desire  to  come  here  and  testify. 

And,  as  I  understand,  over  on  the  Senate  side  last  year  there  was 
Justice,  Treasury,  Internal  Revenue  Service,  and  Federal  Trade 
Commission. 

This  does  not  seem  to  me  to  indicate  a  broad  conviction  on  the  part 
of  the  other  departments  and  agencies — one,  that  the  legislation  would 
be  onerous  or,  two,  that  they  are  overly  concerned. 

Mr.  Sciilei.  Well,  Mr.  Chairman,  I  think  that  they  have  all,  a  great 
many  of  them — my  impression  has  been  that  a  great  many  of  the 
departments  and  agencies  have  commented  adversely  and  that  the 
Bureau  of  the  Budget  has  made  an  effort  to  provide  an  orderly  pres¬ 
entation  to  the  committee  and  not  get  a  great,  long  string  of  agencies 
that  would  say  more  or  less  the  same  thing.  We  have  tried  to  be 
economical  about  it. 

But  I  think  that  there  is  quite  widespread  opposition  within  the 
executive  branch  to  the  attempt  to  cover  the  whole  problem  in  one 
package  as  is  attempted  here.  That  really  is  the  crux  of  the  problem, 
I  think. 

There  are  many  areas,  individual  areas,  where  we  think  rules  could 
be  formulated  that  would  be  constructive  and  helpful  from  the  stand¬ 
point  of  the  public,  the  standpoint  of  people  who  are  working  for  the 
public  and  the  Government. 

Mr.  Moss.  And  I  think  it  would  have  been  helpful  had  we  had  that 
type  of  statement  from  the  Government’s  lawyers,  the  Department  of 
justice. 

Mr.  Schlei.  Well,  Mr.  Chairman,  I  deeply  apologize.  I  can  assure 
you  that  we  have  devoted  many  hours  to  working  on  that  kind  of 
approach.  We  just  have  not  got  to  the  point  vet  where  we  can  come 
forward  with  it.  But  I  am  sure  that  this  problem  is  not  going  to  go 
away  the  day  after  tomorrow,  and,  hopefully,  we  will  finish  our  work 
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while  it  will  still  be  relevant  and  helpful  to  the  committee.  I  would 
be  hopeful - 

Mr.  Moss.  I  am  confident  it  will  not  go  away  day  after  tomorrow. 

And  let  me  say  that  I  have  chaired  a  subcommittee  dealing  with  this 
subject  matter  for  10  years.  I  have  given  much  thought  and  study  to 
it  and  heard  very  many  well-informed  and  well-intentioned  individ¬ 
uals  express  opinion  on  it.  And  over  on  the  other  side  of  the  Hill,  in 
the  Senate,  continuing  the  work  of  his  predecessor  in  the  Senate,  Tom 
Hennings,  is  Senator  Long.  And,  strangely  enough,  he  has  come  up 
with  about  the  same  conclusion  I  have. 

And  then  we  have  professional  groups.  And  I  do  not  refer  only  to 
the  press,  because  this  really  is  no  more  a  matter  of  concern  to  the  press 
than  it  is  to  the  bar  or  to  the  public.  It  is  far  too  frequently  identified 
as  some  seeking  by  the  press  of  a  privilege  or  a  right  that  no  one  else 
has.  The  press  has  no  greater  right  than  any  other  individual, 
actually. 

And  you  say  that  you  do  not  think  this  can  be  clarified  and  that  we 
might  succeed  in  bottling  up  more  than  we  would  release.  And  yet, 
after  careful  study,  we  have  not  been  impetuous  here.  Ten  years  in 
moving  to  a  piece  of  legislation  is  rather  a  long  period  of  time. 

Mr.  Schlei.  Yes;  it  is,  sir. 

Mr.  Rumsfeld.  Mr.  Chairman - 

Mr.  Moss.  We  feel  this  step  can  be  taken  now  and  that  it  will  succeed 
in  making  more  and  not  less  information  available,  and  we  feel  it 
would  be  in  the  public  interest  that  this  step  be  taken  now. 

We  hope  to  convince  the  members  of  the  committee.  Most  of  them 
have  indicated  their  conviction  by  the  introduction  of  companion  legis¬ 
lation.  And  that  is  why  I  really  wish  that  we  had  a  more  constructive 
statement  from  the  Department. 

Mr.  Rumsfeld. 

Mr.  Rumsfeld.  I  have  a  question  or  two,  Mr.  Chairman.  Before  I 
get  into  the  questions  that  have  come  to  my  mind  during  your  com¬ 
ments,  on  a  question  asked  by  the  chairman,  is  it  correct  that  the  Bu¬ 
reau  of  the  Budget  has  restricted  some  agencies  of  the  Federal  Gov¬ 
ernment  from  coming  before  this  committee  as  an  economy  move? 

Mr.  Schlei.  Oh,  no. 

Mr.  Rumsfeld.  Your  statement  indicated  the  Bureau  of  the  Budget 
was  regulating  an  orderly  flow  of  testimony  to  this  committee. 

Mr.  Schlei.  Well,  all  the  departments  and  agencies  of  the  Gov¬ 
ernment  are  more  or  less  in  touch  with  the  Bureau  of  the  Budget  on 
legislative  matters,  so  that  we  can  be  coordinated  with  the  President’s 
policies  and  program,  as  you  know.  And  it  is  just  a  matter  of  our 
talking  to  the  Bureau  of  the  Budget  and  saying,  “Well,  how  many  of 
us  are  going  to  testify?  Who  do  you  think  ought  to  express  this 
point?” 

And  in  an  informal  process  of  that  kind  the  Bureau  of  the  Budget 
may  say,  “Well,  we  think  the  Treasury  Department  ought  to  come. 
It  feels  it  is  important.  And  this  department  ought  to  come.  And 
do  you  think  that  you  should  be  added  to  that  number?” 

And  the  agency  will  say,  “No.  If  they  are  going  up,  we  will  just 
file  a  report.  I  think  they  will  make  the  points  that  we  will  want  to 
make.” 

And  in  a  process,  informal,  like  that,  there  is  no  restriction  or  com¬ 
pulsion. 
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Mr.  Rumsfeld.  Let  me  ask  the  chairman :  Have  you  received  reports 
from  the  other  departments  of  the  Government  that  are  not  requesting 
an  opportunity  to  testify? 

Mr.  Moss.  Oh,  yes. 

Mr.  Rumsfeld.  They  have  all  sent  a  report  in  lieu  of  actually 
appearing  ? 

Mr.  Moss.  Not  all.  As  a  matter  of  fact,  we  did  not  get  a  comment 
from  the  Bureau  of  the  Budget. 

Mr.  Schlei.  Mr.  Chairman,  I  happen  to  know  that  it  will  be  up 
very  shortly. 

Mr.  Rumsfeld.  I  was  struck  here  today  by  the  similarity  between 
the  testimony  we  received  here  and  some  that  is  going  on  in  the  Judi¬ 
ciary  Committee  on  the  voting  rights  bill,  where  witness  'after  witness 
is  appearing  saying  it  is  unconstitutional,  and,  of  course,  in  that  in¬ 
stance  the  Justice  Department  is  saying  it  is  constitutional.  And 
under  questioning,  a  great  many  of  the  people  who  are  saying  it  is 
unconstitutional  are  having  a  great  deal  of  difficulty  coming  up  with 
any  precise  reasons  as  to  why  it  is  unconstitutional. 

It  seems  to  me  that  when  the  Justice  Department  testifies  here,  if 
you  are  going  to  claim  this  bill  is  unconstitutional,  that  a  somewhat 
more  precise  definition  of  why  it  is  and  of  executive  privilege  would 
have  been  in  order. 

Further,  it  strikes  me  that  your  statement  conflicts  with  your  answers 
to  the  chairman.  As  I  have  listened,  you  began  with  the  statement 
which  said  that  the  bill  was  unconstitutional,  and  you  made  state¬ 
ments  to  the  effect  that  we  could  not  substitute  for  executive  judg¬ 
ment  a  verbal  formula  to  be  applied  by  another  branch  of  Government 
which  is  not  charged  with  responsibility  for  execution  of  the  laws, 
that  the  problem  is  too  vast  to  yield  to  any  such  solution,  implying 
that  legislation  in  this  solution  is  not  only  unconstitutional  but  im¬ 
possible,  referring  to  the  infinite  number  of  situations  where  it  should 
be  withheld — as  defined  by  the  executive  branch. 

And,  yet,  in  answer  to  the  chairman,  you  have  indicated  that  Con¬ 
gress  does  have  the  legislative  authority  and  that  Congress  has,  in 
fact,  already  entered  this  area  in  appropriation  bills,  by  requiring 
disclosure  of  certain  types  of  information. 

So  your  statement  says  it  is  unconstitutional,  yet  at  the  same  time 
you  admit  Congress  is  already  involved  here. 

Mr.  Schlei.  Well,  I  might  begin  by  saying,  Congressman,  that  the 
last  word  from  the  executive  branch  on  these  required  disclosure 
riders  to  appropriation  bills  is  that  they  are  invalid. 

Mr.  Rumsfeld.  That  they  are  invalid  ? 

Mr.  Schlei.  Yes.  I  think  that  wa9  an  opinion  by  Attorney  Gen¬ 
eral  Rogers  under  the  previous  administration,  but,  at  any  rate,  the 
last  word  is  one  of  opposition  from  the  executive  branch. 

My  view  is  that  so  long  as  the  ultimate  prerogative  of  the  executive 
is  recognized  that  there  can  be  a  provisional  regulation  of  the  handling 
of  information  short  of  an  exercise  of  that  prerogative  by  the  Congress, 
and  I  think  that  that  is  what  happens  in  the  relations  between  the 
executive  branch  and  the  judicial  branch.  There  is  an  executive  privi¬ 
lege  problem  there  too. 

Mr.  Moss.  Mr.  Rumsfeld,  would  you  yield  at  that  point  ? 

Mr.  Rumsfeld.  Yes,  sir. 

Mr.  Moss.  How  can  we  recognize  it  if  you  cannot  define  it? 
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Mr.  Schlei.  Well,  Mr.  Chairman,  I  would  be  pleased  to  supply  a 
definition. 

Mr.  Moss.  Of  executive  privilege  ? 

Mr.  Schlei.  Yes. 

Mr.  Moss.  One  that  you  would  like  to  live  with  ? 

Mr.  Schlei.  Well,  I  think  I  could  live  with  it,  Mr.  Chairman,  but 
it  would  be  awfully  broad,  broader  than  your  taste  I  think. 

Really,  as  you  know,  there  is  an  extensive  literature  on  this  matter, 
and  the  law  consists  not  only  of  statements,  of  definitions,  but  of 
policies,  and  precedents,  extending  back  to  Washington.  It  is  like 
many  another  concept  in  the  law  which - 

Mr.  Moss.  It  was  also  used  as  the  basis  for  pleadings  in  the  Youngs¬ 
town  Sheet  &  Tube  case,  was  it  not  ? 

Mr.  Schlei.  You  mean  when  President  Truman - 

Mr.  Moss  (continuing).  Seized  the  steel  mills. 

Mr.  Schlei.  Seized  the  steel  mills?  Yes.  Well,  I  think  that  was 
one  of  the  concepts  that  was  called  upon  as  a  possible  analogy,  but - 

Mr.  Moss.  The  court  did  not  agree  that  there  was  a  privilege  broad 
enough  to  cover  that,  though,  did  they  ? 

Mr.  Schlei.  To  seize  the  steel  mills?  No,  sir;  it  did  not. 

Mr.  Rumsfeld.  Mr.  Chairman,  in  view  of  the  fact  that  the  Justice 
Department  has  come  before  us  with  a  very  brief  statement  saying 
simply  that  the  bill  is  unconstitutional  and  that  venturing  into  this 
area  is  unconstitutional,  and  the  disagreement  that  some  members  of 
the  committee  have  with  this  position,  I  wonder  if  it  might  be  valuable 
to  have  the  J ustice  Department  take  that  extra  step  of  going  beyond 
that  and  saying  that  if  it  were  constitutional  they  feel  that  certain  types 
of  information  within  the  Department  are  of  such  a  nature  that  some 
changes  in  the  provisions  of  the  bill  would  be  helpful  to  them  and 
would  protect  the  public  interest  better,  even  though  they  say  that  it 
is  unconstitutional. 

I  would  still  like  to  have  their  opinion. 

Mr.  Moss.  It  would  be  more  constructive,  I  think,  than  what  we 
have  before  us  at  the  moment. 

Mr.  Schlei.  If  I  could  respond  immediately  to  that,  Mr.  Chairman, 
this  may  not  be  terribly  precise  but  it  will  indicate  some  of  the  kind 
of  documents  that  we  ourselves  have  that  we  would  have  trouble  with 
under  this  legislation. 

One  is  the  prisoners’  files,  other  than  medical,  involving  other  than 
medical  information,  that  seems  to  us  to  be  problematical. 

The  second  category - 

Mr.  Moss.  On  that,  parole  records  which  are  part  of  the  file  are  in 
a  different  category,  are  they  not? 

Mr.  Schlei.  Well,  we  have  a  problem  with  parole  board  files. 
Under  exception  No.  7,  investigatory  files  compiled  for  law  enforce¬ 
ment  purposes  would  be  protected.  And  that  probably  would  cover 
information  collected  in  an  investigation  looking  toward  revocation 
of  parole.  But  a  question  we  would  ask  would  be:  Would  it  cover 
the  board’s  case  summary  prepared  immediately  following  the  ap¬ 
pearance  of  an  applicant  before  it  ?  Would  that  be  covered  by  excep¬ 
tion  7  for  investigatory  files  compiled  for  law  enforcement  purposes? 

That  seems  to  us  a  problem  that  ought  to  be  resolved  one  way  or 
another  if  the  legislation  were  to  go  forward. 
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A  terribly  important  category,  it  seems  to  me,  is  interagency  com¬ 
munications  relative  to  prospective  litigation.  Communications  of 
that  kind  would  be  protected  only  to  the  extent  that  they  might  deal 
“solely  with  matters  of  law  or  policy,”  which  is  exception  No.  5, 

The  Lands  Division,  for  example,  might  have  no  right  to  withhold 
the  very  large,  number  of  letter  and  reports  it  receives  or  sends  to 
other  Federal  agencies  relative  to  the  protection  of  public  lands. 

Reports  and  analyses  prepared  by  attorneys  of  the  Lands  Division 
or  other  agencies  which  ordinarily  are  protected  in  litigation  by  the 
attorney’s  work  product  privilege,  with  which  I  am  sure  the  commit¬ 
tee  is  familiar,  might  be  made  available  under  the  provisions  of  the 
bill. 

And  a  third,  perhaps  a  fourth  I  am  up  to  now,  category  is  communi¬ 
cations  relating  to  efforts  to  compromise  or  settle  disputes.  Instruc¬ 
tions  to  negotiators,  for  example,  might  be  withheld  only  to  the  extent 
that  they  relate  solely  to  matters  of  law  or  policy. 

Letters  to  private  parties  would  be  freely  available  to  the  public. 
Communications  from  private  parties  might  be  confidential  only  to 
the  extent  that  they  are  matters  which  are  trade  secrets  or  commercial 
or  financial  information  and  privileged  or  confidential.  _ 

Mr.  Moss.  Now,  much  of  your  commercial  and  financial  information 
is  protected  under  existing  statute,  is  it  not  ? 

Mr.  Schlei.  Well,  what  we  have  in  our  files,  I  do  not  know  that  it 
is,  Mr.  Chairman.  I  do  not  think  it  is.  I  think  it  is  dependent  on  the 
general  executive  prerogative. 

Mr.  Moss.  How  carefully  have  you  checked  the  some  78  statutes 
which  confer  authority  for  withholding  of  information  ? 

Mr.  Schlei.  Well,  I  have  not  checked  them  carefully  myself,  Mr. 
Chairman.  I  have  with  me  Mr.  Maxson,  who  is  the  Director  of  the 
Office  of  Administrative  Procedure,  a  constituent  part  of  my  Office, 
the  Office  of  Legal  Counsel.  And  I  think  he  is  rather  thoroughly 
familiar  with  those  statutes. 

I  am  to  a  large  extent  relying  on  his  work  in  giving  you  these 
specific  categories  of  information  which  seem  to  us  to  create  trouble, 
problems,  under  the  language  of  the  statute  as  it  now  is. 

Mr.  Moss.  Back  in  the  86th  Congress,  we  published  a  document, 
entitled  “Federal  Statutes  on  the  Availability  of  Information.”  It 
is  a  very  comprehensive  document. 

Mr.  Schlei.  Well,  would  that  protect  communications  anticipating 
litigation  or  correspondence  about  the  settlement  of  disputes,  Mr. 
Chairman  ?  I  really  am  virtually  certain  that  there  is  no  statute  that 
has  any  bearing  at  all  on  that  problem,  and  that  if  this  statute  were 
enacted  we  would  be  unable  to  withhold  a  good  bit  of  that  informa¬ 
tion  as  to  which  it  is  absolutely  crucial  that,  it  remain  away  from  the 
public. 

Mr.  Rumsfeld.  Mr.  Chairman,  could  I  ask  a  question  on  this  point  ? 

Mr.  Moss.  Mr.  Rumsfeld. 

Mr.  Rumsfeld.  Where  would  this  type  of  information  fall?  Say 
that  under  antitrust  legislation  passed  by  the.  Congress  the  Justice 
Department  investigates  the  possibility  of  a  suit  against  some  elec¬ 
trical  contractors  and  at  some  point  they  completely  drop  these  pro¬ 
ceedings,  discontinue  the  investigation,  decide  not  to  proceed,  or  to 
take  it  to  court.  Is  that  information  the  type  of  information  you 
would  want  protected  after  it  had  been  dropped? 
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Mr.  Schlei.  Yes. 

Mr.  Rumsfeld.  The  reasons  why  it  was  dropped  ? 

Mr.  Schlei.  I  do  not  know  about  the  reasons  why  it  was  dropped, 
but  if  we  got  a  lot  of  half-baked  complaints  which  turned  out  after 
investigation  not  to  be  true - 

Mr.  Rumsfeld.  Let  me  narrow  it  down  a  little  bit  more.  Say  the 
investigation  was  conducted  by  one  individual  who  was  prepared  to 
proceed  with  the  suit,  and  at  that  point  there  was  a  change  in  Justice 
Department  personnel  and  the  suit  was  dropped. 

Mr.  Schlei.  Well,  I  think  it  probably,  undoubtedly,  should  be  pos¬ 
sible  to  investigate  the  performance  of'  duty  by  the  Justice  Depart¬ 
ment  man.  And  I  think  there  would  be  found  to  be  a  way  to  investi¬ 
gate  that  without  harming  the  people  who  are  involved  in  the 
investigation.  But  it  is  obviously  a  sensitive  kind  of  a  thing,  and  you 
would  not  want  to  knock  over  all  kinds  of  private  citizens  and  harm 
their  interests  if  you  could  possibly  help  it  in  the  process  of  looking 
over  the  performance  of  the  Justice  Department  employee,  which 
ought  to  be  subject  to  review  by  the  legislative  branch  and  by 
superiors  in  the  executive  branch,  and  so  on. 

Mr.  Rumsfeld.  Thank  you. 

Mr.  Griffin.  Mr.  Chairman,  could  I  ask  a  further  question? 

Mr.  Moss.  Mr.  Griffin. 

Mr.  Griffin.  Mr.  Schlei,  on  page  8  of  your  statement  you  say : 

President  Johnson  has  made  it  clear  that,  like  President  Kennedy  before  him, 
he  believes  the  doctrine  of  executive  privilege  should  be  used  as  sparingly  as 
possible,  in  situations  where  its  use  is  clearly  and  urgently  necessary.  He  has 
sought  to  prevent  abuse  of  the  doctrine  by  directing  that  it  not  be  asserted 
except  in  situations  where  he  has  personally  reviewed  the  matter  and  authorized 
its  use. 

It  may  be  that  President  Johnson  has  said  that,  although  I  am  not 
aware  of  any  public  statement  or  of  any  statement  to  the  Congress  to 
that  effect. 

It  is  true  President  Kennedy  before  him  made  it  clear  in  com¬ 
munications  and  in  other  ways  that  that  was  his  policy. 

Can  you  direct  me  to  times  and  places  and  language  where  Presi¬ 
dent  Johnson  has  asserted  that  policy  in  line  with  the  previous  policy 
of  President  Kennedy  ? 

Mr.  Schlei.  Congressman,  I  will  do  that  later  today,  if  I  may.  1 
checked  yesterday  as  to  whether  I  could  say  this,  and  I  could.  And 
I  am  clear  that  President  Johnson  has  taken  this  position.  But  I  do 
not  offhand  recall  in  what  form  or  the  date  that  he  did,  and  I  will 
supply  that  information  to  the  committee. 

Mr.  Moss.  Thank  you. 

Mr.  Griffin.  It  may  be  that  I  am  not  fully  informed  and  he  has 
taken  a  position  I  am  not  aware  of.  I  shall  appreciate  you  supply¬ 
ing  the  subcommittee  with  a  memorandum  providing  that  informa¬ 
tion. 

Mr.  Schlei.  I  will  be  pleased  to  do  that,  sir. 

Mr.  Griffin.  Thank  you. 

Mr.  Rumsfeld.  Mr.  Chairman,  could  I  ask  a  question? 

Mr.  Moss.  Certainly. 

Mr.  Rumsfeld.  You  made  the  statement  that  it  was  the  position 
of  the  Justice  Department  that  some  provisions  which  Congress  has 
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attached  to  appropriation  and  other  bills  in  the  past  have  been  un¬ 
constitutional  ;  is  that  correct  ? 

Mr.  Schlei.  Well,  that  is  not  exactly  what  I  said,  Congressman. 
If  you  do  not  mind  my  being  a  little  technical,  I  said  that,  the  appro¬ 
priation  rider  dealing  with  the  Inspector  General’s  Office  in  the  AID 
agency  was  rgearded  as  unconstitutional  in  an  opinion  of  the  Attorney 
General  under  the  Eisenhower  administration.  The  Attorney  Gen¬ 
eral  was  Attorney  General  Rogers. 

Mr.  Rumsfeld.  Is  such  an  .opinion  considered  to  be  the  opinion  of 
the  Justice  Department? 

Mr.  Schlei.  Yes,  that  opinion  has  been  referred  to  several  times  I 
believe  in  somewhat  similar,  analogous  situations  with  approval  in 
this  administration. 

There  have  been  some  riders,  for  example,  one  that  said  that  no 
sale  or  lease  of  property  could  be  made  by  the  Panama  Canal  Corpora¬ 
tion  without  the  approval  of  a  committee  of  Congress,  and  I  think 
the  Rogers  opinion  was  referred  to  in  connection  with  that  rider.  But 
we  have  never  that  I  recall  offhand  dealt  with  the  specific  problem, 
and  the  general  principles  expressed  in  it  at  least  are  those - 

Mr.  Moss.  Would  you  yield  at  that  point  ? 

Mr.  Rumsfeld.  Yes. 

Mr.  Moss.  Is  there  not  also  an  opinion  of  the  Comptroller  General 
that  the  rider  in  connection  with  the  Inspector  General’s  Office  is 
constitutional? 

Mr.  Schlei.  I  think  there  was  a  dead  collision  there,  Air.  Chairman. 
That  is  my  recollection  of  it. 

Mr.  Moss.  Back  in  the  gray  area,  and  it  is  not  clear  who  is  right 
and  who  is  wrong?  An  accomodation  was  made? 

Mr.  Schlei.  That  is  correct,  sir.  There  was  no  clearcut  resolution 
of  that  dispute  as  I  recall  in  accordance  with  one  opinion  or  the 
other.  It  was  walked  away  from. 

Mr.  Moss.  A  draw  at  the  moment  ? 

Mr.  Schlei.  A  draw  the  last  I  heard. 

Mr.  Moss.  But  here  is  the  danger :  It  is  a  draw  when  you  look  at 
the  record,  but  it  will  be  cited  from  now  to  eternity  on  appropriate 
occasions  by  the  Attorney  General’s  Office  as  further  supporting  their 
claim  that  such  actions  are  unconstitutional. 

Mr.  Rumsfeld.  That  was  my  point,  Mr.  Chairman.  What  are  the 
mechanics  for  testing  such  a  position  ? 

Mr.  Schlei.  Well,  the  mechanics,  the  forum  in  which  disputes  of 
that  kind  have  to  be  resolved,  Congressman,  is  before  the  public  and 
before  the  Congress  in  the  Halls  of  Congress.  The  judiciary  cannot 
resolve  a  conflict  between  the  executive  branch  and  the  legislative 
branch.  We  have  a  separation  of  powers  principle  in  our  Govern¬ 
ment,  and  when  there  is  a  collision  between  two  of  the  coequal 
branches,  it  has  to  be  resolved  by  the  political  process. 

Mr.  Rumsfeld.  You  are  saying,  then,  there  is  no  legal  procedure  or 
set  of  procedures  whereby  the  executive  branch,  the  Department  of 
Justice,  could  test  such  a  position? 

Mr.  Schlei.  Well,  if  there  were  a  lawsuit  to  resolve  that  problem, 
the  Comptroller  General  would  be  represented  by  the  Attorney  Gen¬ 
eral  of  the  United  States,  and  the  Attorney  General  might  in  hs  capa¬ 
city  as  attorney  of  record  see  fit  to  confess  judgment.  And  in  that 
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case  the  resolution,  I  think,  would  be  regarded  as  unsatisfactory  by  the 
people  who  though  the  Comptroller  General  was  right. 

The  thing  is  that  when  we  get  these  confrontation  situations  the 
usual  processes  for  resolving  disputes  are  really  not  available  in  our 
system  of  government.  We  have  three  coequal  branches,  and  when 
they  really  are  in  conflict — it  happens  very  rarely,  fortunately — but 
when  they  really  are  in  conflict  the  political  process  slowly  and  usually 
effectively  resolves  it. 

Mr.  Rumsfeld.  Well,  then,  just  for  the  sake  of  clarity  in  the  record, 
assuming  that  the  proposal  before  this  subcommittee  or  some  similar 
proposal  were  to  pass  the  Congress  and  the  opinion  of  the  Justice 
Department  was  that  it  was  unconstitutional,  it  would  stand  and  there 
would  be  no  way,  according  to  what  you  have  said,  that  its  constitu¬ 
tionality  could  be  tested  ? 

Mr.  Schlei.  Well,  that  is  not  accurate,  Congressman,  because  this 
statute  gives  rights  not  just  to  Congress  but  to  members  of  the  public. 
And  under  this  statute  a  member  of  the  public  who  would  presumably 
seek  information  and  be  refused  would  bring  a  lawsuit,  and  he  would 
be  separately  represented.  It  would  not  be  the  Government  suing 
itself.  It  would  be  a  member  of  the  public  resting  his  rights  on  a 
statute  enacted  by  Congress  seeking  relief  against  the  executive 
branch. 

And  the  judiciary  would  decide  that.  My  own  view  is  that  they 
would  decide  that  by  saying  that  the  doctrine  of  separation  of  powers 
prevents  them  from  exercising  jurisdiction  to  compel  the  executive 
branch. 

Mr.  Moss.  I  would  like  to  clarify  one  thing.  This  is  not  intended  to 
affect  the  rights  of  the  Congress.  This  is  dealing  with  a  public  right, 
this  proposed  legislation. 

Mr.  Schlei.  Yes,  sir. 

Mr.  Moss.  Only  with  a  public  right.  And  Congress  can,  as  an  equal 
branch,  use  its  own  rights  and  privileges  in  seeking  to  get  its  informa¬ 
tion. 

This  proposed  bill  does  not  affect  the  rights  of  the  Congress. 

Mr.  Schlei.  I  understand  that,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Kass. 

Mr.  Kass.  Mr.  Schlei,  has  the  Supreme  Court  ever  decided  that, 
inherent  in  the  executive  branch  of  the  Government,  is  the  constitu¬ 
tional  right  to  withhold  information  ? 

Mr,  Schlei.  Well,  I  believe  that  there  are  decisions  recognizing  that 
inherent  in  the  authority  to  execute  the  laws  is  the  authority  to  with¬ 
hold  information;  yes. 

Mr.  Kass.  Could  you  give  us  some  citations  either  now  or  for  the 
record  ? 

Mr.  Schlei.  I  can  certainly  give  them  to  you  for  the  record. 

(The  material  referred  to  follows :) 


Marlury  v.  Madison,  5  U.S.  (1  Cranch)  137  (1803)  appears  to  be  the  only 
ease  in  which  the  Supreme  Court  has  treated  such  authority  to  withhold  infor¬ 
mation  in  terms  of  a  constitutionally  derived  discretion  in  the  Executive,  in  the 
exercise  of  which  the  Executive  is  accountable  only  to  the  electorate.  Other 
cases  involving  the  nonavailability  of  official  information  determine  the  question 
in  the  context  of  evidentiary  privilege  and  the  reach  of  discovery  procedures 
in  judicial  proceedings,  which  are  matters  within  the  authority  of  the  courts. 
Three  such  cases  have  reached  the  Supreme  Court:  Totten  v.  United  States,  92 
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U.S.  105  (1875)  (State  secrets)  ;  Scher  v.  United  States,  305  U.S.  251  (1938) 
(identification  of  informants)  ;  and  United  States  v.  Reynolds,  345  U.S.  1  (1953) 
(military  secrets).  In  each  of  these  cases  the  Court  recognized  a  privilege  of 
the  Executive  based  upon  the  nature  of  the  information  involved. 

Mr.  Kass.  What  about  the  Reynolds  case,  United  States  v.  Reynolds? 
A  1953  decision. 

Mr.  Schlei.  Well,  let  me  just  see  if  that  is  the  case  that  I  think  I 
remember.  Was  that  a  litigation  about  an  airplane  crash  ? 

Mr.  Kass.  Correct. 

Mr.  Schlei.  In  which  the  question  was  the  availability  of  a  Govern¬ 
ment  investigative  report  about  whose  fault  the  crash  was  ? 

Mr.  Kass.  This  is  correct. 

Mr.  Schlei.  Yes.  And  the  court,  as  I  recall,  held  that  that  report 
did  not  have  to  be  disclosed. 

Mr.  Kass.  On  what  basis  though? 

Mr.  Schlei.  Well,  my  recollection  was  that  the  basis  at  least  in  part 
was  the  doctrine  of  executive  privilege. 

Mr.  Kass.  But  did  not  the  court  at  one  point  say,  and  I  quote  from 
Justice  Vinson’s  opinion  on  page  8,  that — 

The  Court  itself  must  determine  whether  the  circumstances  are  appropriate 
for  the  claim  of  privilege. 

Mr.  Schlei.  Yes. 

Mr.  Kass  (reading)  : 

And  yet  do  so  without  forcing  the  disclosure  of  the  very  thing  the  privilege  is 
designed  to  protect. 

Mr.  Schlei.  Well,  Mr.  Kass,  the  difference  there  I  think  is  that  that 
was  a  question  of  executive  privilege  vis-a-vis  the  courts  rather  than 
the  public  or  the  Congress.  So  that  you  got  into  an  area  where  the 
courts  have  some  privileges  of  their  own. 

Now,  if  the  court  decides  that  it  is  not  going  to  honor  a  claim  of 
executive  privilege,  the  court  I  do  not  think  would  take  the  position 
that  it  could  compel  the  President  to  disgorge  a  state  paper  which  he 
considered  crucial  to  the  Republic.  What  they  would  do  is  say,  “You 
cannot  proceed  in  this  litigation.  We  are  going  to  throw  you  out  of 
court — or,  perhaps  decide  the  issue  here  involved  against  you — unless 
that  document  is  produced.” 

So  there  is  a  judicial  privilege  in  effect  that  limits  and  is  juxtaposed 
against  the  executive  privilege  that  might  have  come  into  play  in  that 
situation. 

Mr.  Kass.  Now,  the  Reynolds  case  dealt  with  a  matter  of  state  and 
military  secrets.  What  about  the  recent  court  of  appeals  case  Machin 
v.  Zuchert ,  where  the  same  factual  situation  existed  except  the  Air 
Force  said  there  were  no  classified  documents  involved.  The  court 
said  that  they  are  going  to  determine  what  information  will  be  made 
available  to  Mr.  Machin.  Are  you  familiar  with  that  case? 

Mr.  Schlei.  I  am  sorry  to  say  I  am  not. 

Mr.  Kass.  Could  you,  for  the  record,  supply  the  information  later 
on? 

Mr.  Schlei.  Yes,  indeed.  Delighted  to. 

(The  material  referred  to  follows :) 

This  case  establishes  the  proposition  that  to  the  extent  that  the  disclosure 
of  official  information  would  hamper  the  effective  operation  of  an  important  gov¬ 
ernment  program,  the  information  must  be  treated  as  privileged,  and  such 
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privilege  extends  beyond  the  information  itself,  to  deliberations  on  the  informa¬ 
tion  and  conclusions  and  policy  recommendations  drawn  from  the  information. 

Machin  v.  Zuckcrt  involved  a  demand  for  a  military  aircraft  accident  report 
developed  from  testimony  before  an  Air  Force  Accident  Investigation  Board. 
Apparently,  testimony  before  the  board  customarily  was  adduced  under  promises 
of  confidential  treatment.  The  court  acknowledged  the  appellee’s  claim  that  the 
substantial  reduction  in  aircraft  accidents  and  improvements  in  equipment  over 
the  years  depended  upon  candid  testimony  concerning  aircraft  accidents.  The 
privilege  was  considered  necessary  to  avoid  inhibiting  future  witnesses  before 
such  boards  and  thereby  seriously  prejudicing  the  aircraft  accident  analysis 
program,  and  perhaps  the  improvement  of  military  equipment.  The  privilege 
was  held  not  to  extend  to  information  the  disclosure  of  which  would  not  inhibit 
future  witnesses  before  investigating  boards,  and  the  district  court,  rather  than 
the  military  department,  was  determined  to  have  authority  to  decide  how  much 
of  the  information  demanded  was  within  the  privilege.  The  inference  of  the 
decision  is  that  such  authority  would  be  in  the  Executive  if  state  secrets  were 
contained  in  the  report  demanded. 

The  broad  principle  on  which  the  decision  is  founded  would  seem  to  be  applic¬ 
able  in  any  case  where  disclosure  would  hamper  an  important  governmental 
function,  for  example,  investigation  for  purposes  of  law  enforcement  or 
regulation. 

Mr.  Kass.  Thank  you. 

You  spoke  of  the  concept  of  executive  privilege  vis-a-vis  the  courts 
as  compared  to  the  concept  of  executive  privilege  vis-a-vis  the  Con¬ 
gress.  Is  not  this  concept  vis-a-vis  the  courts  really  what  this  bill 
is  intended  to  accomplish? 

Mr.  Sci-ilei.  Well,  it  is  involved,  but  basically  the  courts  would  not 
be  called  upon  to  decide  disputes  in  which  the  information  is  inci¬ 
dentally  relevant  as  evidence.  The  courts  would  be  called  upon 
really  to  regulate  the  relationships  of  the  executive  branch  and  the 
public  with  respect  to  the  information  wholly  apart  from  any  rights 
and  duties,  legal  rights  and  duties,  any  case  or  controversy,  within  the 
concept  of  article  III  of  the  Constitution. 

And  I  think  that  that  is  a  constitutional  infirmity,  as  a  matter  of 
fact,  in  this  proposed  legislation.  Someone  would  be  seeking  infor¬ 
mation  from  the  Federal  Government  who  has  had  no  jural  interest 
in  it,  so  that  there  seems  to  me  some  question  whether  a  court  would  be 
able  to  assume  jurisdiction  over  the  controversy  under  article  III  of 
the  Constitution  which  limits  the  jurisdiction  of  Federal  courts  to 
“cases  and  controversies”- — a  very  complicated  concept  that  might  not 
extend  to  a  situation  of  this  kind. 

Mr.  Kass.  Does  not  a  citizen  have  a  jural  right  to  information  from 
the  Government— that  is,  information  not  within  these  eight  cate¬ 
gories  ? 

Mr.  Sciilei.  Well,  I  am  not  sure.  Suppose  a  member  of  the  press 
would  like  to  get  some  information  about  a  prisoner,  say. 

Mr.  Kass.  Mr.  Schlei,  I  think  you  answered  Mr.  Moss  that  it  is  not 
only  the  members  of  the  press  who  are  concerned  here. 

Mr.  Sciilei.  Yes,  that  is  true. 

Mr.  Kass.  It  is  the  American  Bar  Association,  the  lawyers  in  gen¬ 
eral,  and  everybody  else — historians,  professors,  and  so  forth,  and 
John  Q.  Citizen. 

Mr.  Schlei.  Well,  then,  take  John  Q.  Citizen  who  is  just  curious 
about  some  particular  prisoner  in  the  Federal  system.  He  wants  to 
know  some  information  that  is  not  within  these  exceptions,  and  he 
brings  a  lawsuit,  and  the  court  says,  “Well,  where  is  your  standing  to 
sue?  In  what  way  is  your  ox  gored  by  the  refusal  of  the  Federal 
Government  to  disclose  this  information?” 
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And  the  citizen  says,  “Well,  I  am  just  a  member  of  the  electorate, 
and  I  want  the  information.” 

And  the  court  is  going  to  say,  and  may  say  what  it  says  to  a  tax¬ 
payer,  “You  have  no  interest  in  this  information  apart  from  that  of 
the  great  mass  of  people  in  the  country,  and  if  we  recognize  that  as 
standing  to  sue,  we  would  have  an  infinite  number  of  lawsuits  to  de¬ 
cide,  and  we  are  going  to  rule  that  you  have  no  standing  to  sue  unless 
you  have  some  particular  personal  interest  in  what  you  seek.” 

Mr.  Moss.  Supposing  that  John  Q.  Citizen  says,  “Well,  in  a  couple 
of  months  we  are  going  to  have  an  election,  and  I’m  going  to  have  to 
cast  a  vote  for  President.  I  haven’t  been  able  to  make  up  my  mind, 
and  I  won’t  until  I  am  able  to  form  a  judgment  as  to  whether  the 
Justice  Department  has  acted  properly  in  handling  this  matter.  I 
need  the  information  to  make  that  judgment.” 

Mr.  Schlei.  Well,  I - 

Mr.  Moss.  It  is  probably  farfetched,  but  it  is  possible. 

Mr.  Schlei.  It  certainly  is  possible. 

I  think  a  court  could  say,  “This  man  is  trying  to  exercise  his  fran¬ 
chise.  He  needs  that  information.  We  have  been  given  no  concrete 
reason  why  he  shouldn’t  have  it.”  And  proceed. 

Or  it  might  say,  “Well.,  if  they  won’t  give  it  to  you  and  they  refuse 
to  satisfy  you  on  this  basis,  your  remedy  is  to  vote  against  the  admin¬ 
istration  and  get  an  administration  in  there  that  will  answer  for 
treatment  of  prisoners.” 

Mr.  Moss.  The  remedy  might  be  that  he  should  vote  for  whomever 
is  able  to  run  the  Government  better — not  against  something  but  for 
something. 

Mr.  Schlei.  That  is  usually  a  sound  philosophy,  Mr.  Chairman.  I 
would  hope  that  the  person  who  could  best  run  the  Government — I 
would  think  that  usually  it  would  be  a  person  who  could  recognize  the 
advisability  of  making  available  information  to  the  maximum  extent 
consistent  with  doing  the  job. 

Mr.  Moss.  You  know,  talking  of  inherent  rights,  Dr.  Harold  Cross, 
who  worked  with  this  subcommittee  back  8  to  10  years  ago,  bad  the 
novel  conviction  that  inherent  in  the  right  to  speak  and  the  right  to 
print  was  the  right  to  know.  The  right  to  speak  and  the  right  to 
print,  without  the  right  to  know,  is  pretty  empty — to  know  about  Gov¬ 
ernment.  or  about  anything  else  that  an  inquiring  mind  might  want  to 
know  about. 

Mr.  Sciilei.  I  think  there  is  some  truth  in  that,  Mr.  Chairman. 
They  are  obviously  related.  They  are  related  rights. 

Mr.  Moss.  Continue. 

Mr.  Kass.  Mr.  Chairman,  in  that  connection,  I  do  not  know  how 
novel  Dr.  Cross’  statement  was,  because  Cooley  on  “Constitutional 
Limitations”  way  back  in  the  19th  century  stated  at  page  886,  regard¬ 
ing  the  first  amendment,  freedom  of  speech  and  press,  that : 

The  evils  to  be  prevented  were  not  censorship  of  the  press  merely  but  any 
action  of  the  Government  by  means  of  which  it  might  prevent  such  free  and 
general  discussion  of  public  matters  as  it  seems  absolutely  essential  to  prepare 
the  people  for  an  intelligent  exercise  of  their  rights  as  citizens. 

The  Supreme  Court  has  not  yet  taken  that  position,  but  they  have 
not  gone  the  other  way  yet,  Mr.  Schlei ;  have  they  ? 
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Mr.  Schlei.  No,  they  have  not.  I  think  they  have  generally  appre¬ 
ciated  the  necessity  of  being  able  to  circulate  information  widely  and 
to  publish  a  newspaper,  for  example,  free  of  discriminatory  taxation, 
as  in  the  Grosjean  case. 

The  Supreme  Court  I  think  has  been  very  sensitive  to  the  right  of 
free  speech,  and  I  think  perhaps  we  could  find  places  where  they  have 
recognized  its  relationship  to  the  right  to  know  to  some  degree. 

Mr.  Kass.  Mr.  Schlei,  what  is  your  current  statutory  authority  for 
withholding  prisoner  files  from  the  public? 

Mr.  Schlei.  I  do  not  believe  there  is  any  statutory  authority. 

Mr.  Kass.  Could  you  check  for  the  record  18  U.S.C.  4082  and  supply 
us  with  information  as  to  whether  that  goes  to  the  question  of  with¬ 
holding  prisoners’  information  ? 

Mr.  Schlei.  I  will  indeed,  sir. 

(The  material  referred  to  follows:) 

The  section  provides  simply  that  persons  convicted  shall  be  committed  to  the 
custody  of  the  Attorney  General  or  his  authorized  representative.  It  contains 
no  provision  relating  specifically  to  the  availability  of  prisoner  records  or  files. 

Mr.  Kass.  Do  you  have  statutory  authority,  presently,  for  the  in¬ 
ternal  communications  regarding  prospective  litigation  ?  I  think  you 
mentioned  the  Bureau  of  Land  Management.  What  is  your  current 
statutory  authority  for  withholding  those? 

Mr.  Schlei.  Well,  I  do  not  think  there  is  any  statutory  authority  in 
the  usual  sense.  Conceivably,  the  authority  could  be  traced  to  some 
application  of  the  Federal  rules.  But  that  would  be  a  sort  of  a  logical 
exercise.  The  fact  of  the  matter  is  that  it  rests  on  judicial  doctrines 
as  to  what  parties  in  litigation  will  be  compelled  to  produce  and  what 
is  privileged,  what  is  out  of  bounds.  It  is  nonstatutory  privileges  and 
attitudes. 

Mr.  Kass.  Is  the  information  contained  in  these  litigation  files 
primarily  factual  ? 

Mr.  Schlei.  Well,  it  would  be  hard  to  categorize  them  as  factual 
or  legal.  They  are  just  both  and  mixed.  There  are  letters  that  talk 
about  facts,  and  there  are  letters  that  talk  about  facts  in  the  light  of 
the  law  and  make  settlement  recomendations,  that  appraise  facts  and 
appraise  legal  positions.  They  are  just  every  imaginable  kind  of - 

Mr.  Kass.  On  the  assumption  that  H.R.  5012  became  law  and  that 
one  of  the  exemptions  from  disclosure  would  be  No.  5,  dealing  Avitli  in¬ 
teragency  or  intra-agency  memoranda  or  letters  solely  on  matters  of 
law  or  policy,  what  would  the  Department  of  Justice  opinion  be  as  to 
Avhether  your  litigation  files  dealing  with  mixed  matters  of  laAV,  policy 
and/or  facts  would  fall  under  this  exemption? 

Mr.  Sciilei.  Well,  we  have  thought  that  they  would  not.  That  has 
been  our  interpretation,  our  estimate,  as  to  how  this  language  Avould 
be  interpreted.  Because  this  word  “solely”  makes  you  pull  in  your 
horns  on  making  any  broad  gage  interpretation. 

And  these  letters  and  materials  just  would  not  deal  solely  with 
matters  of  law  or  policy.  There  would  be  facts  about  the  conduct  of 
people  and  remarks,  the  evidence  of  Avhat  people  said,  that  might  be 
presented  in  support  of  a  claim  or  against  a  claim — evidence,  in  other 
Avords,  which  is  obviously  something  other  than  law  or  policy. 

Evidence  is  factual  matters,  and  yet  they  really  are  the  kind  of 
thing  that  I  think  that  all  the  members  of  the  committee  and  every- 
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one  here  would  agree  on — that  litigation  files  relating  to  pending 
pr  prospective  litigation  should  not  be  readily  available  to  the  op¬ 
posites  in  the  litigation,  the  newspapers  or  interested  citizens. 

Mr.  Kass.  Especially  for  the  Department  of  Justice  and  the  FBI, 
would  that  not  fall  under  No.  7 — “investigatory  files  compiled  for  law 
enforcement  purposes  except  to  the  extent  available  by  law  to  a 
private  party?”  This  deals  specifically,  as  I  understand  it,  with  the 
rules  of  disclosure. 

Mr.  Schlei.  Well,  I  do  not  think  you  could  call  law  enforcement 
a  Lands  Division  suit  about  how  much  the  Government  is  going  to 
pay  somebody  in  a  condemnation  situation,  or  perhaps  a  suit  against 
the  Federal  Government  in  the  Tort  Claims  Act  field.  That  would 
not  be  law  enforcement. 

I  think  law  enforcement  connotes  an  investigative,  a  police,  criminal 
law  enforcement  effort.  Would  you  not  agree  ? 

Mr.  Kass.  I  won’t  comment.  If  the  Department  of  Justice  had 
internal  memorandums  or  internal  working  papers  dealing  solely 
with  facte,  would  you  then  have  any  objection  to  making  them  avail¬ 
able  ?  In  other  words,  facts  compiled  by  ypur  agency  or  given  to  you 
by  others  for  investigatory  or  litigation  purposes?  Would  you  object 
to  that  information  being  made  available? 

Mr.  Schlei.  Yes;  because  it  would  disclose  the  litigation  position 
pf  the  United  States  in  a  way  that - 

Mr.  Kass.  Would  not  the  litigation  position,  Mr.  Schlei,  be  based 
on  the  policy,  not  the  facts  which  create  the  policy?  Not  the  facts 
which  create  the  litigation  position  ?  I  am  talking  solely  of  the  facte. 

If  you  could,  in  your  compiling  of  this  information,  separate  it  on 
the  basis  of  facts  on  the  one  hand;  law  and  policy  on  the  other — and 
I  would  interpret  “policy”  as  meaning  your  litigation  position; 
whether  to  go  to  court  or  not ;  whether  to  press  charges ;  what  your 
attack  is  going  to  be— would  you  then  be  willing  to  release  that  in¬ 
formation  ? 

Mr.  Schlei.  No,  Mr.  Kass.  I  think  that  the  evidence  that  you 
have,  the  facts  that  you  have,  are  terribly  confidential  in  prelitigation, 
during  a  litigation  situation.  You  make  possible  all  kind  of  perjury 
if  the  opposition  knows  exactly  what  you  are  able  to  prove  and  what 
you  are  not  able  to  prove.  They  can  construct  a  story  that  is  con¬ 
sistent  with  what  they  know  you  are  limited  to  and  go  between  your 
evidence.  But  if  they  try  to  construct  a  story  not  knowing  what  your 
evidence  may  be,  they  are  under  compulsion  to  tell  the  truth  or  face 
the  possibility  of  being  very  badly  impeached. 

Mr.  Kass.  But  have  we  not  gone  away  from  the  concept  of  surprise  ? 

Mr.  Schlei.  Well,  we  have  to  some  extent,  but  there  are  limits  to 
discovery,  and  there  are  privileges,  and  there  is  this  concept  that  the 
work  product  of  a  lawyer  is  immune  from  discovery,  and  that  would 
include  a  lot  of  factual  material. 

I  have  read  a  number  of  cases,  incidentally,  where  the  possibility  of 
perjury  is  spoken  of  by  the  courts  as  a  reason  for  restricting  discovery 
of  matters  that  could  be  discovered  by  independent  investigation. 

Mr.  Kass.  For  the  purpose  of  the  committee’s  analysis  of  this  specific 
area  on  litigation  files,  could  you  submit  either  a  proposed  amendment 
to  the  bill  or,  in  the  alternative,  language  which,  in  the  report,  could 
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state  that  it  is  intended  that  internal  memorandums  would  include  the 
litigation  files? 

Mr.  Schlei.  Yes,  sir;  we  will. 

Mr.  Kass.  Could  you  supply  that  for  the  record  ? 

Mr.  Schlei.  I  think  that  is  going  to  be  a  fairly  lengthy  process,  but 
I  will  move  along  as  fast  as  we  can.  That  is  going  to  require  some 
study ;  I  think,  substantial  study. 

(The  material  referred  to  follows:) 

(Every  agency  shall  make  promptly  available  to  any  member  of  tbe  public, 
in  accordance  with  published  rules  stating  the  time,  place,  and  procedure  to  be 
followed,  records  in  its  possession)  *  *  *  “except  *  *  *  litigation  and  adminis¬ 
trative  adjudication  files,  including  communications  and  records  concerning 
negotiations  for  settlement  or  other  efforts  to  avoid  formal  proceedings.” 

Mr.  Kass.  Mr.  Schlei,  what  is  your  interpretation  of  exemption  No. 
2?  What  information  would  fall  under  those  records  relating  solely 
to  the  internal  personnel  rules  and  practices  of  an  agency  ?  How  does 
your  agency  interpret  that? 

Mr.  Schlei.  Well,  we  were  inclined  to  be  critical  of  that  exception 
because  it  did  not  seem  to  us  actually  that  the  personnel  rules  and 
practices  of  an  agency,  many  of  them,  ought  to  be  exempt.  They 
ought  to  be  public.  How  you  handle  various  personnel  problems  and 
where  somebody  goes  to  complain  if  he  is  treated  wrongly  by  his 
superior,  and  so  on.  All  those  things  I  would  suppose  should  be  public. 
They  should  be  published  somewhere.  They  should  be  up  on  a  bulletin 
board. 

And  there  are  some  personnel  rules  and  practices  that  ought  to  be 
exempt,  and  I  think  that— let’s  see - 

Mr.  Kass.  It  is  No.  2. 

Mr.  Schlei.  And  so  that  exception,  it  seemed  to  us,  protected  from 
disclosure  things  that  did  not  need  protection,  as  well  as  perhaps  not 
going  far  enough  as  to  some  aspects  of  information  that  the  Govern¬ 
ment  gets  about  its  employees. 

Mr.  Kass.  Where  an  individual  is,  let’s  assume,  fired  from  the 
agency — for  cause  we  hope — would  the  facts  and  circumstances  sur¬ 
rounding  this  discharge  fall  within  the  personnel  practices  of  an 
agency  as  you  read  it  ? 

Mr.  Schlei.  I  should  not  think  so,  although  you  are  talking  here 
about  records  that  are  related  to  the  “practices”  of  an  agency,  and  con¬ 
ceivably  a  record,  although  it  contained  only  a  summary  of  some  facts, 
say,  might  be  related  to  the  “practices,  personnel  practices,”  of  the 
agency,  part  of  a  file,  part  of  a  series  of  documents. 

I  am  just  talking  off  the  top  of  my  head  about  that  problem,  but  I 
would  say  that  you  could  get  a  situation  where  a  factual  statement 
or  document  came  within  that  exception. 

Mr.  Kass.  We  are  all  talking,  as  you  say,  off  the  top  of  our  heads. 
We  are  trying  to  create  legislative  history  to  determine  what  we 
intend. 

Mr.  Moss.  What  this  was  intended  to  cover  was  instances  such  as  the 
manuals  of  procedure  that  are  handed  to  an  examiner- — a  bank  ex¬ 
aminer,  or  a  savings  and  loan  examiner,  or  the  guidelines  given  to  an 
FBI  agent. 

Mr.  Schlei.  Ah !  Then  the  word  “personnel”  should  be  stricken. 
Because  “personnel”  I  think  connoted  certainly  to  use  the  employee 
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relations,  employee  management  rules  and  practices  of  an  agency. 
What  you  meant  was  material  related  solely  to  the  internal  rules  and 
practices  of  any  agency  for  the  guidance  of  its  employees — something 
like  that. 

I  do  agree  that  there  should  be  protection  for  the  instructions  given 
to  FBI  agents  and  bank  examiners ;  people  who,  if  they  are  going  to 
operate  in  expectable  ways,  cannot  do  their  jobs.  Their  instructions 
have  to  be  withheld. 

But  I  think  that  word  “personnel”  does  not  do  the  job  well  enough, 
Mr.  Chairman.  I  am  sure  it  can  be  done. 

Mr.  Moss.  We  will  hope  to  seek  a  way  of  doing  the  job  without  ex¬ 
empting  internal  rules  and  practices. 

Mr.  Schlei.  I  suppose  that  could  cover  quite  a  lot  of  ground,  Mr. 
Chairman. 

Mr.  Moss.  Because  I  am  afraid  that  we  would  there  open  the  bam 
door  to  everything. 

Mr.  Schlei.  Well,  it  is  one  of  those  things,  Mr.  Chairman,  that  just 
shows  how  hard  it  is  to  cover  the  whole  Government  with  a  few  words. 
There  are  a  number  of  problems. 

Mr.  Moss.  Oh,  we  recognize  the  difficulty  and  the  complexity,  but  we 
are  perfectly  willing  to  work  at  it. 

Mr.  Schlei.  All  right,  sir. 

Mr.  Kass.  Mr.  Schlei,  how  would  H.R.  5012,  if  enacted,  affect  the 
so-called  Trade  Secrets  Act,  18  U.S.C.  1905? 

Mr.  Schlei.  May  I  submit  a  statement  in  answer  to  that? 

Mr.  Kass.  Please  do.  The  question  is  whether  this  would,  in  effect, 
repeal  the  Trade  Secrets  Act,  which  I  do  not  believe  is  the  intention 
of  the  chairman. 

(The  material  referred  to  follows:) 

Since  the  section  imposes  criminal  sanctions  upon  officers  and  employees  of 
the  United  States  who  divulge  certain  kinds  of  information  coming  to  them  in 
the  course  of  their  employment  “in  any  manner  or  to  any  extent  not  authorized 
by  law,”  the  scope  of  the  section  would  be  reduced  to  the  extent  that  H.R.  5012, 
as  enacted,  would  require  the  disclosure  of  such  information.  The  application 
of  the  proscription  of  18  U.S.C.  1905  is  determined  by  the  authority  granted  by 
other  statutes.  H.R.  5012,  if  enacted,  would  be  one  such  other  statute.  Pre¬ 
sumably,  its  requirement  that  all  official  information,  save  that  within  the  stated 
exceptions,  be  disclosed  would  constitute  authority  to  disclose,  within  the  mean¬ 
ing  of  18  U.S.C.  1905. 

Mr.  Schlei,  in  1946  Congress  passed  the  Administrative  Procedure 
Act  and  incorporated  therein  section  3,  the  so-called  public  informa¬ 
tion  section.  In  the  19-year  history  of  that  act,  and  taking  in  consider¬ 
ation  the  legislative  history  of  section  3,  do  you  feel  that  section  3  has 
really  operated  as  a  public  information  section  making  information 
available  to  all  within  certain  reasons? 

Mr.  Schlei.  Well,  I  know  it  has  been  suggested  that  the  section  has 
not  operated  as  a  public  information  section  but  as  a  restriction  of 
public  information  section.  And  it  certainly  has  provided  the  guide¬ 
lines  along  which  the  controversy  has  raged  as  to  whether  information 
should  be  available  or  not. 

I  do  not  need  to  be  persuaded  that  there  have  been  abuses  of  that 
section  and  there  have  been  things  that  have  occurred  that  are  un¬ 
fortunate  and  regrettable,  and  this  committee  has  brought  many  of 
those  to  light,  and  constructively  so. 
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I  think  that  there  could  be  some  improvements  made  in  that  section. 
I  am  confident  that  there  could  be.  But  the  basic  approach  taken  by 
that  statute  of  leaving  a  discretionary  standard  as  the  ultimate  stand¬ 
ard  is  one  which  I  think  cannot  be  altogether  dispensed  with.  I  think 
that  is  an  essential  feature — that  retaining  that  is  an  essential  feature 
of  any  improved  statute. 

Mr.  Moss.  Who  exercises  the  discretion? 

Mr.  Schlei.  Well,  Mr.  Chairman - 

Mr.  Moss.  We  are  talking  about  the  whole  Government,  and  in  the 
absence  of  more  definitive  guidelines  than  exist  at  the  moment,  who 
exercises  the  discretion  ? 

Mr.  Schlei.  Well,  I  am  afraid  that  all  too  often  it  is  a  fellow  at  a 
very  low  level,  Mr.  Chairman.  I  have  given  a  considerable  amount 
of  thought,  as  I  mentioned  earlier,  to  an  improved  statute,  and  I  per¬ 
sonally  see  a  lot  of  merit  in  giving  the  citizen  who  is  denied  informa¬ 
tion  the  right  to  a  decision  at  a  high  level  in  the  executive  branch — 
perhaps  restrict  the  authority  to  finally  deny  information  to  the  heads 
of  departments  and  agencies  or  give  a  right  of  prompt  appeal  upon 
the  denial  of  information  to  the  head  of  a  department  or  agency. 

I  have  no  authority  to  advance  that  as  a  proposal  of  the  executive 
branch,  but  it  has  seemed  to  me  to  offer  possibilities  for  improvement, 
and  we  will  be  checking  that  out  with  departments  and  agencies  in 
the  Government  to  see  whether  we  think  it  is  feasible  and  can  sponsor 
it. 

Mr.  Moss.  You  know,  just  in  the  12  years  that  I  have  been  here  in 
Washington,  Government  has  grown  quite  a  bit. 

Mr.  Schlei.  Yes  indeed,  sir. 

Mr.  Moss.  And  in  the  Congress  this  year,  the  committees  of  Con¬ 
gress  or  on  the  floor  of  the  House  or  the  Senate,  we  have  acted  to 
further  expand  Government.  And  I  think  this  places  upon  both  the 
Executive  and  the  Congress  a  very  serious  responsibility  to  insure 
that  the  public  is  going  to  be  kept  informed,  not  exposed  to 
propaganda. 

Now,  you  in  your  statement  recited  the  facts  of  the  great  communi¬ 
cations  systems  of  this  Nation,  broadcasting  and  the  press.  But  you 
know  the  press  is  not  as  large  as  it  used  to  be,  and  broadcasting  tends 
in  the  major  areas  to  be  concentrated  in  fewer  and  fewer  hands. 

Mr.  Schlei.  That  is  true,  sir. 

Mr.  Moss.  And  the  opportunity  for  propagandizing  rather  than  in¬ 
forming  is,  therefore,  enhanced. 

And  we  know  that  Government — and  these  problems  are  com¬ 
pletely  nonpartisan ;  they  are  political  but  they  are  not  partisan — 
we  know  that  Government  as  it  acts  and  achieves  is  going  to  boast  of 
its  achievements.  We  are  not  going  to  be  concerned  about  the  Gov¬ 
ernment  failing  to  have  its  light  shine.  But  the  things  it  does  not  talk 
about,  where  reluctance  might  exist,  are  where  my  curiosity  becomes 
stimulated. 

And  it  is  in  these  areas  where  fewer  and  fewer  people  renlly  today 
have  the  responsibility  of  keeping  the  American  people  informed. 
And  by  that  I  mean  that,  in  relation  to  the  size  of  Government,  there 
are  far  fewer  people  today  covering  the  activities  of  Government 
than  there  were  20  or  30  years  ago. 

Now,  it  is  an  almost  impossible  assignment,  and  there  are  far  too 
many  who  go  down  to  the  Press  Club  and  pick  up  the  handouts, 
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and  these  are  always  going  to  tell  the  most  favorable  side  of  the 
story. 

But  where  there  is  a  will  to  seek,  then  I  think  there  must  be 
availability.  That  is  all  we  are  trying  to  do  here — insure  that  avail¬ 
ability. 

Now,  if  I  knew  that  the  President  of  the  United  States  or  even 
the  Attorney  General  was  going  to  look  at  each  instance  where  re¬ 
fusal  was  the  final  result,  I  would  not  be  as  worried  as  I  am  when  I 
know  that  rarely  is  it  ever  going  to  get  up  to  the  President  or  the 
Attorney  General  or  to  you.  Many  times  information  is  controlled 
rigidly  at  very  low  echelons  in  Government,  and  the  only  way  we  can 
change  that  is  to  impose  some  requirement  under  the  law. 

Obviously  the  Executive  is  not  going  to  do  this.  They  have  not 
done  it.  And  I  think  something  must  be  done.  We  cannot  just  con¬ 
tinue  to  drift  and  rely  on  the  good  faith  of  people  or  the  good  judg¬ 
ment  of  people  who  inherently,  when  they  are  in  a  safe  spot  in 
Government,  do  not  want  to  start  any  controversy,  and  the  easiest 
thing  in  the  world  is  to  sit  on  that  information. 

And  you  never  have  difficulty — and  that  is  why  I  did  not  put  it 
in  this  bill— in  finding  that  it  is  “in  the  public  interest”  to  withhold. 
Because  each  person  who  has  the  first  chance  to  withhold  is  part  of 
that  public,  and  he  knows  darn  well  it  is  in  his  interest  to  withhold. 

And  so  we  have  a  real  problem  and  one  where  we  should  apply  our 
best  intelligence,  both  of  the  Executive  and  of  the  Congress,  in  an 
effort  to  resolve  it  in  a  fashion  which  guarantees  a  right  of  access 
under  reasonable  rules. 

On  this  right  of  appeal  against  the  rigidity  of  bureaucracy,  it 
exists  in  Government  as  it  would  exist  in  business.  You  have  got 
businesses  today  that  hold  on  to  every  bit  of  information.  Unless 
their  corporate  image  is  improved,  it  does  not  go  out.  And  much  of 
that  has  transferred  to  Government.  But  here  the  proprietorship  is 
much  more  broadly  dispersed,  and  we  are  all  part  of  it. 

Mr.  Schlei.  We  are  all  stockholders,  Mr.  Chairman. 

Mr.  Moss.  We  are  all  stockholders.  And  we  all  have  a  need  to 
know,  whether  or  not  we  exercise  it. 

Mr.  Kass.  Mr.  Schlei,  you  referred  earlier  to  prisoners’  records. 
In  looking  over  this  bill,  H.R.  5012,  would  not  exemption  from  dis¬ 
closure  No.  6,  dealing  with  personnel  and  medical  files  and  similar 
matters  the  disclosure  of  which  would  constitute  a  clearly  unwar¬ 
ranted  invasion  of  personal  privacy,  cover  that? 

Mr.  Schlei.  Well,  query  about  what  “similar  matters”  means.  We 
were  dubious  about  that. 

Mr.  Kass.  Why  do  you  want  to  withhold  the  prisoners’  records? 

Mr.  Schlei.  Well,  because  there  are  many  possibilities  of  harm 
to  the  man’s  rehabilitation.  For  example,  there  might  be  inter¬ 
views  with  his  family  members  and  they  have  said,  “Well,  he  never 
was  any  good,  and  we  hope  you  keep  him  there  a  long  time.” 

Now,  if  a  man  comes  out  of  prison  and  goes  back  to  live  in  that 
family  situation,  maybe  not  immediately  in  it  but  touched  by  it, 
his  rehabilitation  would  be  badly  affected  if  he  knew  that  those  people 
had  said  that  in  an  unguarded  moment  about  him. 

Mr.  Kass.  Does  not  release  of  that  information  clearly  invade  the 
person’s  personal  privacy  ? 
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Mr.  Schlei.  Well,  it  is  in  a  personnel  or  medical  file,  but - 

Mr.  Kass.  What  kind  of  file  is  it  in  ? 

Mr.  Schlei.  Well,  it  is  in  a  file  that  we  maintain  as  to  each  prisoner 
in  the  Federal  prison  system. 

Mr.  Kass.  Is  that  not,  in  effect,  called  the  personnel  file  ? 

Mr.  Schlei.  Well,  I  think  that  if  it  came  down  to  releasing  some¬ 
thing  like  that,  we  would  argue  that  it  was  a  “similar  matter.”  But 
I  think  it  will  be  helpful  if  this  ever  becomes  law  if  we  make  a 
little  legislative  history  here  that  prisoners’  records  are  “similar  mat¬ 
ters  the  disclosure  of  which  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.” 

Mr.  Kass.  Mr.  Schlei,  you  referred  earlier  to  the  litigation  files. 
How  do  you  read  the  Federal  Rules  of  Criminal  Procedure  and  the 
Federal  Rules  of  Civil  Procedure,  their  aspects  dealing  with  the 
disclosure  and  discovery  proceedings,  as  far  as  exemption  No.  3 — 
“specifically  exempted  from  disclosure  by  statute”?  Would  there  be 
any  connection  or  correlation  between  these  two  ? 

Mr.  Schlei.  Between  the  Federal  criminal  rules - 

Mr.  Kass.  Or  civil  rules  dealing  with  disclosure. 

Mr.  Schlei.  Well,  I  do  not  know  that  the  Federal  criminal  rules 
provide  that  any  information  in  the  possession  of  the  Government  is 
exempt  from  disclosure.  They  create  a  right  of  discovery  where  none 
existed  at  all  before.  Traditionally,  as  you  know,  there  has  been  no 
discovery  in  criminal  cases.  The  defendant  has  his  fifth  amendment, 
and  the  Government  need  not  provide  discovery. 

Now  there  is  a  growing  right  to  discovery  in  Federal  criminal  cases 
which  is  embodied  in  the  Federal  criminal  rules,  but  1  do  not  think 
that  the  Federal  criminal  rules  specifically  exempt  anything  in  the 
possession  of  the  Government  from  disclosure  by  statute. 

Mr.  Kass.  But  do  they  not  spell  out,  both  the  Federal  civil  and 
criminal  rules,  the  procedure  for  handling  your  litigation  files? 

Mr.  Schlei.  Well,  perhaps  that  argument  could  be  made  as  to  the 
particular  individual  with  whom  you  are  litigating.  But  this  stat¬ 
ute — 

Mr.  Kass.  You  would  still  be  litigating  with  a  particular  individual 
in  each  case. 

Mr.  Schlei.  Yes,  but  this  statute  talks  about  any  member  of  the 
public.  And  it  would  be  hard  to  say  that  the  criminal  rules  say  any¬ 
thing  about  the  right  of  a  representative  of  the  New  York  Times,  say, 
or  of  somebody  who  for  some  reason  wanted  to  know  about  the  case. 
The  criminal  rules  obviously  deal  only  with  an  adversary  situation. 
And  I  would  think  you  would  have  a  tough  time  appealing  to  them  for 
protection  against  disclosure  to  somebody  not  even  a  party  to  a  crimi¬ 
nal  case  with  y  ou. 

Mr.  Kass.  Would  it  not  be  an  adversary  proceeding,  though  in  the 
civil  sense  where  a  person  has  brought  suit  under  section  (b)  of  this 
statute  ? 

Mr.  Schlei.  Yes.  Well,  is  it  your  thought  that  the  legislative  his¬ 
tory  would  make  clear  that  exemption  3  really  reads  in  the  Federal 
civil  rules  and  that  any  disclosure  as  to  litigation  files  in  civil  matters 
would  have  to  be  sought  in  accordance  with  the  Federal  Rules  of 
Civil  Procedure? 

Mr.  Kass.  This  is  the  question  I  am  asking  you. 
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Mr.  Schlei.  I  have  to  acknowledge  it  never  occurred  to  me. 
That  did  not  occur  to  me  as  a  possibility.  And  I  could  only  ask  that 
you  give  us  a  chance  to  remedy  that  failure. 

Mr.  Kass.  Would  you  supply  an  answer  for  the  record  ? 

Mr.  Schlei.  We  will  make  a  submission  to  the  subcommittee  of 
what  we  come  up  with. 

(The  material  referred  to  follows :) 

No.  It  is  my  view  that  litigation  and  administrative  adjudication  files  gen¬ 
erally  should  be  exempt  from  the  requirements  of  this  bill. 

Mr.  Kass.  Thank  you. 

One  additional  question,  Mr.  Schlei.  In  1947,  in  an  interpretation 
of  the  Administrative  Procedure  Act,  the  Attorney  General’s  manual 
on  the  APA  stated  at  page  17 : 

This  section  [sec.  3,  the  public  information  section,]  unlike  the  other  provisions 
of  the  act,  is  applicable  to  all  agencies  of  the  United  States  excluding  Congress, 
the  courts,  and  the  governments  of  the  Territories,  etc.  Every  agency,  whether 
or  not  it  has  rulemaking  or  adjudicating  functions,  must  comply  with  this 
section. 

In  the  19-year  history  of  the  Administrative  Procedure  Act,  is  it 
your  feeling  that  every  agency  of  the  Federal  Government,  to  your 
knowledge,  has  complied  with  section  3  of  the  Administrative  Pro¬ 
cedure  Act? 

Mr.  Schlei.  Well,  I  think  the  hearings  of  this  committee  have  made 
it  amply  clear  that  there  have  been  instances  of  noncompliance. 

Mr.  Kass.  In  that  connection,  would  it  be  better  to  amend,  as  this 
bill  does  (5  U  .S.C.  22)  the  housekeeping  statute,  to  make  sure  that 
this  is  applicable  to  all  agencies,  departments,  commissions,  etc.,  in 
the  Federal  Government? 

Mr.  Schlei.  I  would  not  indicate  any  preference,  Mr.  Kass.  I  think 
that  as  long  as  it  were  made  clear  in  the  statute  and  legislative  history 
that  it  was  of  universal  applicability,  it  would  make  little  difference 
whether  it  was  in  title  5,  United  States  Code,  or  in  the  Administrative 
Procedure  Act. 

Mr.  Kass.  We  have  had,  in  answer  to  a  questionnaire  the  subcom¬ 
mittee  sent  out,  numerous  small  agencies  or  commissions  or  boards  that 
have  commented  to  us,  “We  are  not  rulemaking,  we  are  not  adjudi¬ 
catory,  and  therefore  the  Administrative  Procedure  Act  doesn’t  apply 
to  us.” 

Maybe  their  lawyers  did  not  read  the  manual,  or  maybe  they  did  not 
have  any  lawyers.  But,  in  any  event,  they  felt  that  they  were  not 
covered  by  section  3  of  the  act. 

In  that  connection,  would  it  be  better  to  put  it  in  title  5,  United 
States  Code,  section  22  ? 

Mr.  Schlei.  I  guess  it  would  be  better.  I  am  not  positive  about 
title  5,  United  States  Code,  section  22.  But  I  do  recall  thinking  now 
that  it  seemed  inappropriate  to  deal  with  the  problem  of  public  in¬ 
formation  and  the  people’s  right  to  know  in  a  statute  called  the  Ad¬ 
ministrative  Procedure  Act.  There  is  an  inappropriateness  there  in 
the  layman’s  sense  that  might  get  you  into  a  situation  where  people 
would  not  suspect  a  regulation  applicable  to  them  was  in  that  statute. 

And  I  would  concur  that  it  seems  better  to  make  the  regulation  else¬ 
where  than  in  the  Administrative  Procedure  Act. 

Mr.  Kass.  Thank  you,  Mr.  Schlei.  I  have  no  further  questions. 
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Mr.  Moss.  Mr.  Griffin  ? 

Mr.  Griffin.  No. 

Mr.  Moss.  Does  Mr.  Carlson  have  any  questions  ? 

Mr.  Carlson.  No,  sir. 

Mr.  Moss.  I  want  to  thank  you  very  much,  Mr.  Schlei,  for  your 
appearance  here  this  morning.  It  has  been  very  helpful  and  very 
informative. 

Mr.  Schlei.  Thank  you  very  much,  Mr.  Chairman.  It  was  a 
pleasure. 

Mr.  Moss.  The  subcommittee  will  now'  stand  adjourned  until  2  p.m. 
this  afternoon. 

(Whereupon,  at  12:08  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  2  p.m.,  this  date.) 

AFTERNOON  SESSION 

Mr.  Monagan  (presiding).  The  hearing  will  come  to  order. 

Our  next  witness  will  be  Mr.  H.  T.  Herrick,  who  is  General  Counsel 
of  the  Federal  Mediation  and  Conciliation  Service. 

Mr.  Herrick,  we  are  glad  to  have  you  with  us. 

STATEMENT  OF  H.  T.  HERRICK,  GENERAL  COUNSEL,  FEDERAL 

MEDIATION  AND  CONCILIATION  SERVICE;  ACCOMPANIED  BY 

GILBERT  SELDIN,  ASSISTANT  DIRECTOR,  OFFICE  OF  MEDIATION 

ACTIVITIES 

Mr.  Herrick.  This  is  Mr.  Gilbert  Seldin,  Assistant  Director  of  the 
Office  of  Mediation  Activities  in  our  agency. 

Mr.  Monagan.  Thank  you.  You  may  proceed.  Do  you  have  a 
prepared  statement  ? 

Mr.  Herrick.  I  have  a  prepared  statement,  Mr.  Chairman,  but  I  am 
not  going  to  read  the  entire  document. 

Mr.  Monagan.  Well,  without  objection,  the  statement  may  be 
made  a  part  of  the  record  at  this  point,  and  then  you  may  summarize 
it  as  you  wish  or  handle  it  in  any  way  you  may  like. 

Mr.  Herrick.  Thank  you. 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  H.  T. 
Herrick,  General  Counsel  of  the  Federal  Mediation  and  Conciliation 
Service.  I  am  accompanied  by  Mr.  Gilbert  Seldin,  Assistant  Director 
of  our  Office  of  Mediation  Activities.  We  would  like  to  thank  you  for 
giving  us  an  opportunity  to  comment  on  II.R.  5012.  We  would  also 
like  to  express  regrets  on  behalf  of  the  Service’s  Director,  Mr.  Wil¬ 
liam  E.  Simkin,  whose  prior  commitments  prevent  him  from  appear¬ 
ing  here  today.  Mr.  Simkin  is  in  New  York,  in  the  newspaper  industry 
negotiations  which  are  now  in  a  very  tense — even  delicate — condition. 
Mr.  Walter  Maggiolo,  Director  of  the  Office  of  Mediation  Activities, 
is  also  in  New  York. 

Before  addressing  myself  to  those  parts  of  II.R.  5012  which  are 
troublesome  to  the  Service,  it  would  probably  be  appropriate  to  tell 
you  a  little  about  the  Sendee’s  history  and  functions,  to  provide  a 
background  which  wdll  help  to  explain  the  reasons  for  our  concern. 

The  Federal  Mediation  and  Conciliation  Service  was  established  in 
1947  to  assist  the  collective  bargaining  process  by  making  available 
“full  and  adequate  governmental  facilities  for  conciliation,  mediation, 
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and  voluntary  arbitration  to  aid  and  encourage  employers  and  the 
representatives  of  their  employees  to  reach  and  maintain  agree¬ 
ment  *  *  *  and  to  make  all  reasonable  efforts  to  settle  their  differences 
by  mutual  agreement  reached  through  conferences  and  collective  bar¬ 
gaining  *  * 

This  is  all  we  do.  The  Service  issues  no  decisions  or  rulings;  it 
does  not  adjudicate;  it  has  no  enforcement  powers;  it  cannot  issue 
subpenas  or  compel  testimony.  Use  of  mediation  is  entirely  voluntary. 
In  short,  the  Service  exists  for  the  sole  purpose  of  assisting  those  who 
are  willing  to  use  its  facilities  to  settle  their  differences,  if  not  amicably, 
at  least  peaceably,  without  resort  to  the  economic  weapons  of  the  strike 
or  lockout. 

Let  me  dispose  of  the  “voluntary  arbitration”  part  of  our  statutory 
mandate  at  the  outset.  My  office  maintains  a  roster  of  qualified  arbi¬ 
trators,  whose  names  are  submitted,  usually  on  five-  or  seven-man 
panels,  to  the  parties  to  grievance  disputes  arising  under  a  collective 
bargaining  agreement  which  provides  for  the  selection  of  arbitrators 
through  Federal  Mediation  and  Conciliation  facilities.  The  arbitra¬ 
tors  on  our  roster  are  private  citizens  who  are  chosen  and  paid  by  the 
parties.  Our  arbitration  records  are  not  confidential.  All  arbitration 
awards  received  by  the  Service  are  released  for  publication  by  the 
three  labor  services,  Bureau  of  National  Affairs,  Commerce  Clearing 
House,  and  Prentice-Hall,  unless  the  parties  themselves  agree  that  they 
should  not  be  published.  Since  arbitration  is  a  private  juridicial 
process,  created  by  contract  between  the  parties  themselves,  we  feel 
that  the  awards  belong  to  the  parties,  and  that  they  are  therefore  en¬ 
titled  to  prohibit  publication.  So  much  for  our  arbitration  function. 
The  balance  of  my  testimony  will  relate  solely  to  mediators’  reports, 
letters,  and  memoranda  involving  contract  negotiation  or  other  dis¬ 
putes  in  which  the  bulk  of  the  Service’s  work  is  done. 

The  tasks  of  mediation  and  conciliation  are  carried  out  by  a  field 
staff  of  about  250  professional  mediators  who  are  located  in  7  regional 
offices  and  numerous  1-  and  2-man  duty  stations  throughout  the  indus¬ 
trial  centers  of  the  country.  For  the  most  part,  mediators  work  alone, 
whenever  and  wherever  the  parties  to  an  industrial  dispute  are  willing 
to  use  their  services.  Each  year,  the  mediation  staff  of  the  agency 
actively  participates  in  the  settlement  of  about  7,000  disputes ;  it  main¬ 
tains  telephone  or  other  contact  with  the  parties  to  about  13,000  other 
contract  negotiations ;  it  receives  notice  of  the  pendency  of  about  80,000 
other  disputes  every  year  in  which  the  parties  do  not  require  any  third 
party  assistance  in  order  to  achieve  peaceful  settlements. 

Time  will  not  permit  a  detailed  description  of  the  mediator’s  art  this 
afternoon.  It  is  enough  to  say  that  in  the  negotiations  in  which  the 
Federal  Service  actively  participates,  our  mediators  serve  as  a  kind  of 
catalyst  in  whose  presence  agreements  can  be  reached.  They  some¬ 
times  do  nothing  more  than  soothe  tempers ;  they  sometimes  serve  as  a 
transmission  belt  for  ideas  and  proposals  between  parties  whose 
emotions  are  so  engaged  by  the  pressures  of  the  moment  that  they 
cannot  fruitfully  participate  in  joint  meetings;  they  sometimes  serve 
as  sounding  boards  for  proposals ;  frequently  they  suggest  alternatives 
to  proposals  which  they  know  will  be  unacceptable  unless  changed, 
watered  down,  or  restated;  they  sometimes  are  told  in  advance  that  one 
or  another  party  would  be  receptive  to  a  particular  proposal,  even 
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though  for  tactical  or  other  reasons  the  receptive  party  cannot  break 
a  deadlock  by  advancing  the  proposal  on  its  own  behalf. 

The  skillful  mediator  must  bring  to  his  job  a  solid  knowledge  of 
the  collective  bargaining  process,  as  well  as  a  large  fund  of  tact.  He 
must  not  lose  his  temper — unless  the  needs  of  the  particular  negotiation 
require  him  to  do  so.  He  may  be  required  to  know  something  about 
pension  plans,  wage  and  salary  administration,  job  evaluation  systems, 
the  manufacturing  process,  the  personalities  and  idiosyncrasies  of  the 
negotiators,  the  internal  political  structure  of  the  union,  the  competi¬ 
tive  pressures  which  may  exist  in  the  industry,  and  a  thousand  and  one 
other  things  which  appear  on  the  bargaining  tables  of  the  Nation. 

There  are  many  things  that  the  mediator  must  bring  to  his  job,  and 
most  of  them  cannot  be  taught ;  they  must  be  learned  through  experi¬ 
ence  acquired  by  exposure  to  the  bargaining  process.  But  in  any  tab¬ 
ulation  of  the  qualities  that  a  mediator  should  have  before  he  can  be 
truly  skilled,  one  thing  is  absolutely  essential :  He  must  be  able  to  earn 
and  keep  the  confidence  of  the  parties.  Their  confidence  can  be  earned 
only  by  an  impartial,  honest,  discreet  man. 

Collective  bargaining  requires  both  strategy  and  tactics.  It  is  fre¬ 
quently  a  kind  of  poker  game,  with  the  cards  played  close  to  the  chest. 
For  a  mediator  to  be  truly  effective,  he  must  have  some  capacity  to 
kibitz,  if  you  will,  to  know  a  little  about  the  cards  which  are  to  be 
played  as  the  game  develops.  No  mediator  can  possibly  play  this  role 
if  the  parties  think  that  the  things  he  learns  in  confidence  wiil  be  told 
to  the  public — which  includes  the  party  on  the  other  side  of  the  bargain¬ 
ing  table. 

One  way  to  preserve  the  confidence  of  the  parties  would  be  for  the 
Service  to  abolish  all  of  its  case  records;  to  allow  each  mediator  to 
function  in  silence  and  on  his  own,  keeping  no  documents,  and  com¬ 
muning  only  with  himself.  However,  orderly  administration  does 
not  permit  the  Service  to  operate  in  this  manner.  Mediators  must 
file  reports  and  keep  records.  They  must  consult  with  their  superiors, 
both  in  the  regional  offices  and  in  the  national  office.  Since  some  ef¬ 
fort  is  made  to  develop  not  only  a  broad  expertise  applicable  to  any 
negotiation,  but  also  specific  expertise  applicable  to  particular  parties 
in  successive  negotiations,  case  histories  are  developed  which  can  be 
useful  in  future  years,  or  for  other  mediators. 

In  short,  the  Service  does  keep  records,  and  it  uses  them  in  the  fol¬ 
lowing  ways,  among  others : 

1.  The  Service  is  engaged  in  a  constant  program  of  training,  im¬ 
provement,  evaluation  of  mediation  techniques,  and  search  for  ways 
of  increasing  its  effectiveness.  Because  so  many  of  our  mediators  work 
alone  from  very  small  field  offices,  one-man  and  two-men  offices,  they 
do  not  have  the  benefit  of  close  contacts  and  daily  associations  with 
other  mediators,  so  that  we  do  have  a  systematic  program  of  seminars 
and  workshops  in  which  there  can  be  an  exchange  of  ideas  and  experi¬ 
ence  based  upon  reports  and  records  which  are  kept  in  significant 
disputes.  The  interchange  of  information  and  ideas  is  essential  if  we 
are  to  do  effective  work  in  the  fluid  and  dynamic  world  of  labor  re¬ 
lations. 

2.  Regional  offices  and  the  national  office  must  constantly  be  in¬ 
formed  of  the  status  of  negotiations.  Case  reports  are  used  by  super¬ 
visors — the  regional  directors  and  assistant  regional  directors — and 
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by  the  national  office  staff,  to  be  sure  that  the  mediator  assigned  to  the 
case  is  making  every  effort  and  is  using  all  available  facilities  and  tech¬ 
niques  to  assist  the  parties  in  reaching  agreement.  While  we  have  less 
supervision  than  most  agencies,  in  fact,  in  the  field  we  have  a  total  of 
only  14  supervisors  and— what  we  have  is  essential,  and  it  could  not 
be  effective  without  adequate,  informative,  and  frequently  subjective 
reports. 

3.  Finally,  regional  offices  and  the  national  office  must  be  able  to 
evaluate  the  status  of  any  given  dispute.  Because  of  the  small  number 
of  mediators  and  their  heavy  caseload,  conflicts  in  dates  are  frequent. 
Complete  and  honest  reporting  is  vital  whenever  it  is  necessary  to 
change  a  case  assignment,  to  supplement  mediation  efforts  by  sending 
in  one  or  more  additional  mediators  to  sit  as  a  mediation  panel,  or  to 
add  “new  blood”  in  a  sticky  negotiation  by  dispatching  one  of  the  small 
number  of  national  office  representatives — or  “troubleshooters” — in  an 
effort  to  start  a  stalled  negotiation,  to  bring  in  a  fresh  approach,  or  to 
add  a  mediator  with  special  expertise  in  particular  kinds  of  problems. 

The  records  on  which  the  activities  described  above  depend  can  be 
useful  only  if  the  reporting  mediator  describes  with  complete  candor 
everything  of  importance  that  takes  place  in  the  negotiation.  If  one 
party  tells  the  mediator  in  confidence  that  next  Monday  he  will  put 
two  more  cents  on  the  table,  this  fact  may  be  reported  to  the  national 
office— but  not  to  the  other  side.  If  the  mediator  thinks  that  one  or  the 
other  side  is  stalling,  that  a  party  does  not  seem  to  be  bargaining  in 
good  faith,  or  that  settlement  is  being  impeded  by  a  personality  quirk 
of  one  of  the  chief  negotiators,  these  facts  and  opinions  must  be  re¬ 
ported.  Since  much  of  our  work  is  done  in  “crisis”  bargaining,  in  a 
few  short  days  before  a  strike  deadline,  replacement  or  supplement 
mediators  and  national  office  representatives  cannot  enter  negotiations 
“cold.”  They  must  be  as  fully  informed  as  possible  about  all  aspects 
of  the  negotiation  to  which  they  are  assigned.  Records  are  essential. 

Very  frequently  a  negotiation  may  lead  to  litigation,  possibly  in  a 
suit  for  damages  resulting  from  a  strike,  in  an  unfair  labor  practice 
cm  se  before  the  National  Labor  Relations  Board,  or  in  an  arbitration 
proceeding  in  which  the  intent  of  the  parties  cannot  be  determined 
without  testimony  as  to  what  took  place  when  the  contract  language  in 
dispute  was  being  negotiated. 

Within  the  last  year,  eight  mediators  have  been  subpenaed ;  in  most 
of  those  instances  they  have  been  asked  to  bring  their  case  records,  re¬ 
ports,  or  other  memorandums  with  them. 

A  witness  is  called  only  when  one  party  to  the  litigation  thinks  his 
testimony  or  records  will  be  helpful  to  him  and  adverse  to  the  other 
side.  Corroboration  of  one  side  frequently  impeaches  the  credibility 
of  witnesses  on  the  other  side.  The  mediator  who  testifies,  or  who 
produces  his  case  reports,  will  not  be  welcomed  back  to  the  next  negoti¬ 
ation  by  the  party  damaged  by  his  testimony. 

We  acknowledge  that  in  all  of  these  situations  there  is  a  delicate 
balance  of  conflicting  public  interests.  If  a  party  in  a  court  or  Board 
proceeding  has  not  told  the  truth  about  his  conduct  in  a  negotiation, 
there  is  a  strong  public  interest  in  producing  impartial  testimony  con¬ 
cerning  what  actually  took  place,  to  assist  the  tribunal  in  question  to 
reach  a  correct  decision.  Nevertheless,  we  believe  that  there  is  an  even 
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stronger  public  interest  in  protecting  the  mediation  process,  and  the 
impartiality  and  acceptability  of  our  professional  staff. 

I  might  add  that  the  National  Labor  Relations  Board  and  the 
courts  agree  with  us  as  to  which  is  the  stronger  public  interest  in  these 
situations.  The  NLRB  has,  in  a  number  of  cases,  had  occasion  to  con¬ 
sider  whether  or  not  to  try  to  enforce  a  subpena  against  a  Federal  medi¬ 
ator,  and  invariably  they  quash  those  subpenas  and  do  not  insist  that 
they  testify,  and  this  has  also  been  our  record  in  the  rather  smaller 
number  of  cases  in  which  mediators  have  been  subpenaed  in  either 
court  proceedings  or  in  some  States  in  arbitration  proceedings. 

Mr.  Griffin.  In  the  eight  cases  you  referred  to,  none  was  required 
to  testify? 

Mr.  Herrick.  That  is  correct,  sir. 

Mr.  Monagan.  Excuse  me,  was  that  in  the  courts  or  in  the  NLRB  ? 

Mr.  Herrick.  I  think  four  of  them  w?ere  NLRB  cases,  three  of  them 
were  court  cases,  and  one  was  an  arbitration  proceeding  in  a  State 
where  the  arbitrator  had  power  to  subpena. 

I  might  say  that  in  one  of  the  cases  the  mediator  had  testified  some 
years  ago  before  a  joint  committee  of  the  Congress  about  a  transaction 
which  he  was  later  asked  to  testify  about  in  a  court  proceeding  and 
we  have  some  reason  to  think  that  we  might  not  have  been  successful 
in  that  case. 

Unfortunately,  the  mediator  was  very  ill  at  the  time  of  the  court 
proceeding,  and  was  in  the  hospital  on  the  day  of  the  hearing,  and  died 
within  several  weeks  after  that,  so  that  it  wTas  never  tested.  In  all  of 
the  other  cases  the  subpenas  have  been  quashed. 

Mr.  Griffin.  What  do  they  use  in  their  reasoning?  There  is  no 
statute  to  point  to,  is  there,  to  give  them - 

Mr.  Herrick.  No,  sir;  there  is  not.  We  have  our  own  regulations 
which  I  will  refer  to,  which  prohibit  mediators  from  testifying  con¬ 
cerning  information  which  they  have  acquired  in  the  performance  of 
their  official  duties. 

We  rely  primarily  upon  the  public  policy  which  we  feel  justifies  our 
holding  this  kind  of  information  confidential. 

This  classification,  of  course,  has  been  imposed  under  the  Adminis¬ 
trative  Procedure  Act,  and  we  feel  that  we  have  met  the  standard  of 
good  cause  shown  because  of  the  peculiar  nature  of  the  work  that  the 
Federal  Mediation  Services  does. 

This  overriding  interest  has  long  been  recognized  by  the  National 
Labor  Relations  Board — the  agency  chiefly  responsible  for  adjudicat¬ 
ing  disputes  that  arise  between  employers  and  the  representatives  of 
their  employees.  The  Board  agrees  with  our  appraisal  of  these  con¬ 
flicting  policies.  It  does  not  compel  testimony  of  mediators  or  pro¬ 
duction  of  their  records.  Its  reasons  were  stated  almost  20  years  ago 
in  Tomlinson  of  High  Point ,  74  NLRB  681,  685  (1947)  : 

However  useful  the  testimony  of  a  conciliator  might  be  *  *  *  to  execute 
successfully  their  function  of  assisting  in  the  settlement  of  labor  disputes,  the 
conciliators  must  maintain  a  reputation  for  impartiality,  and  the  parties  to  con¬ 
ciliation  conferences  must  feel  free  to  talk  without  any  fear  that  the  conciliator 
may  subsequently  make  disclosures  as  a  witness  in  some  other  proceeding,  to 
the  possible  disadvantage  of  a  party  to  the  conference  *  *  *.  The  inevitable 
result  would  be  that  the  usefulness  of  the  Conciliation  Service  in  the  settlement 
of  future  disputes  would  be  seriously  impaired,  if  not  destroyed.  The  resultant 
injury  to  the  public  interest  would  clearly  outweigh  the  benefit  to  be  derived 
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from  making  their  testimony  available  in  particular  cases.  (See  also  New 
Britain  Machine  Co.,  105  NLRB  646.) 

For  all  of  these  reasons,  the  Service  has  always  classified  case  rec¬ 
ords  “confidential,”  and  it  believes  that  by  doing  so  it  meets  the  stand¬ 
ard  of  present  section  3(c)  of  the  Administrative  Procedure  Act, 
“for  good  cause  shown.” 

Our  classification  is  contained  in  section  1401.2  and  1401.3  of  the 
Service’s  Regulations  (29  CFR,  ch.  XII,  pt.  1401). 

Section  1401.2  states  the  “good  cause”  upon  which  the  Service  has 
relied  in  classifying  its  case  records  and  reports. 

Public  policy  and  the  successful  effectuation  of  the  Federal  Mediation  and 
Conciliation  Service’s  mission  require  that  commissioners  and  employees  main¬ 
tain  a  reputation  for  impartiality  and  integrity.  Labor  and  management  or 
other  interested  parties  participating  in  mediation  efforts  must  have  the  as¬ 
surance  and  confidence  that  information  disclosed  to  commissioners  and  other 
employees  of  the  Service  will  not  subsequently  be  divulged,  voluntarily  or  be¬ 
cause  of  compulsion. 

Mr.  Monagan.  Where  is  that  citation  ? 

Mr.  Herrick.  This  is  on  page  8  of  the  statement,  sir. 

Mr.  Monagan.  Thank  you,  page  8. 

Mr.  Herrick.  Section  1401.3  describes  the  records  which  are  sub¬ 
ject  to  the  “confidential”  classification : 

All  files,  reports,  letters,  memorandums,  minutes,  documents  or  other  papers 
(hereinafter  referred  to  as  “confidential  records”)  in  the  official  custody  of  the 
Service  or  any  of  its  employees,  relating  to  or  acquired  in  its  or  their  official 
activities  under  title  II  of  the  Labor-Management  Relations  Act,  1947,  as  amended, 
are  hereby  declared  to  be  confidential.  No  such  confidential  records  shall  be 
disclosed  to  any  unauthorized  person,  to  be  taken,  or  withdrawn,  copied  or  re¬ 
moved  from  the  custody  of  the  Service  or  its  employees  by  any  person,  or  by  any 
agent  or  representative  of  such  person  without  the  prior  consent  of  the  Director. 

We  feel  that  labor  and  management  and  other  interested  parties 
must  be  assured  that  information  which  is  given  to  Commissioners  and 
other  employees  of  the  Service  will  not  be  disclosed,  and  the  regulation 
goes  on  to  classify  the  files,  reports,  letters,  memorandums,  et  cetera, 
which  are  basically  our  case  files. 

The  Service  does  not  classify  all  of  the  disputes  information  which 
it  receives.  Section  8(b)(3)  of  the  Taft-Hartley  Act  requires  the 
parties  to  collective  bargaining  agreements  to  file  dispute  notices  with 
the  Federal  Mediation  and  Conciliation  Service,  and  with  comparable 
State  agencies,  not  less  than  30  days  before  the  modification  or  termi¬ 
nation  date  of  a  collective  bargaining  agreement  which  has  been  opened 
for  negotiation.  Section  1401.4  provides  that  such  dispute  notices  are 
not  confidential.  It  states  that  interested  parties  “have  the  right” — 
and  frequently  do  request — “to  receive  certified  copies  of  any  such 
notices  of  dispute  upon  written  request  to  the  regional  director  of  the 
region  in  which  the  notice  is  filed.” 

We  believe  that  our  effectiveness  would  be  seriously  jeopardized 
by  passage  of  H.R.  5012  in  its  present  form.  We  believe  that  the 
special  needs  of  the  Service  must  be  recognized,  and  that  it  must  con¬ 
tinue  to  classify  the  reports  and  records  described  in  the  regulation 
quoted  above.  We  do  not  believe  that  the  Service  has  abused,  or  in¬ 
deed,  could  abuse,  the  classification  of  “confidential”  by  keeping  such 
case  records,  reports,  and  files  from  the  general  public — including 
competing  parties  in  a  labor  dispute  subject  to  FMCS  jurisdiction. 
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As  stated  earlier,  we  have  no  coercive  power.  Until  the  passage  of 
the  Civil  Rights  Act,  the  Mediation  Service  and  the  National  Media¬ 
tion  Board  performed  a  unique  service  in  a  unique  way.  Since  we 
have  no  power  to  compel,  the  Service  issues  no  rulings  or  decisions. 
We  “proffer”  our  services — nothing  more.  The  parties  which  accept 
them  expect  our  agents  to  function  with  discretion.  The  parties  which 
reject  them  conduct  their  own  negotiations  without  our  assistance.  We 
may  disagree  with  their  rejection,  we  may  try  to  persuade  them  to 
change  their  minds,  we  may  let  it  be  known  that  the  offer  to  help  will 
remain  outstanding  until  the  dispute  is  settled.  We  do  not  meet  in 
secret  to  consider  ex  parte  evidence  or  investigative  reports,  and  to 
order  somebody  to  do  something  on  the  basis  of  information  which  is 
then  classified  confidential. 

Several  weeks  ago  the  committee’s  staff  asked  the  Service  to  consider 
whether  the  exception  set  forth  in  section  161  (c)  (4)  of  the  proposed 
bill  would  protect  its  confidential  records  and  files.  We  answered  on 
March  23,  1965,  that  in  our  opinion  subsection  (4)  would  not  give  us 
the  protection  we  need. 

Subsection  161  (c)  (4)  of  the  proposed  legislation  would  except  from 
the  public  inspection  requirement  “trade  secrets  and  other  infonnation 
obtained  from  the  public  and  customarily  privileged  or  confidential.” 
This  exception  is  taken  verbatim  from  S.  1666,  which  passed  the  Senate 
during  the  last  session.  On  its  face,  the  exception  does  not  apply  to 
the  bulk  of  the  information  which  comes  to  mediators  in  the  perform¬ 
ance  of  their  duties.  There  are  situations  in  which  an  employer  who 
does  not  wish  to  plead  poverty  at  the  bargaining  table  for  fear  of 
having  to  reveal  financial  records  imder  current  National  Labor 
Relations  Board  decisions  will  give  the  mediator  confidential  competi¬ 
tive  information  or  financial  information  to  explain  an  adamant  posi¬ 
tion.  Such  information  might  be  considered  a  “trade  secret”— but 
information  of  this  sort  is  an  exception  to  the  general  rule,  so  far  as 
our  agency  is  concerned.  The  information  which  we  seek  to  protect 
concerns  bargaining  strategy  and  tactics,  proposals  and  counterpro¬ 
posals,  personalities,  and  methods  of  the  negotiators,  and  similar  mat¬ 
ters  which  do  not  fit  neatly  within  the  category  protected  by  exception 

(4). 

We  have  studied  Senate  Report  1219,  which  accompanied  S.  1666 
(S.  R.  1219,  July  22, 1964) .  According  to  the  report,  exception  (4)  — 

is  necessary  to  protect  the  confidentiality  of  information  which  is  obtained  by 
the  Government  through  questionnaires  or  other  inquiries,  but  which  would 
customarily  not  be  released  to  the  public  by  the  person  from  whom  it  was 
obtained.  This  would  include  business  sales  statistics,  inventories,  customer 
lists,  and  manufacturing  processes.  It  would  also  include  information  custo¬ 
marily  subject  to  the  doctor-patient,  lawyer-client  and  other  such  privileges. 
To  the  extent  that  the  information  is  not  covered  by  this  or  other  exceptions,  it 
would  be  available  to  public  inspection. 

Mediators  do  not  obtain  information  by  “questionnaire  or  inquiry.” 
Most  of  the  information  obtained  by  mediators  is  obtained  at  the 
bargaining  table,  or  in  give-and-take  sessions  with  the  parties,  sepa¬ 
rately  or  together. 

The  Senate  report  also  shows  a  congressional  intent  to  protect  infor¬ 
mation  normally  subject  to  such  traditional  privileges  as  the  doctor- 
patient  or  lawyer-client  privilege. 
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We  do  not  feel  that  the  mediator-party  privilege  stands  on  the  same 
legal  or  historical  foundation  as  those  of  the  doctor-patient  or  attor¬ 
ney-client  relationships.The  art  of  mediation,  as  practiced  by  the 
Service,  is  relatively  new.  It  is  a  product  of  our  industrial  society. 
But  within  our  limited  field  of  operations,  we  think  a  mediator-party 
privilege  is  as  important  as  the  ancient  and  honorable  privileges  ex¬ 
tended  by  common  law  to  the  doctor,  the  lawyer,  or  the  clergyman. 
Unfortunately,  we  do  not  believe  that  the  statement  of  legislative 
intent  in  Senate  Report  1219  is  sufficiently  clear  to  protect  this  new 
privilege  any  more  than  it  would  protect  a  newspaper  reporter-source 
privilege,  which  is  also  a  product  of  relatively  modern  times. 

In  order  to  clarify  the  status  of  information  obtained  by  mediators 
in  the  performance  of  their  duties,  we  have  proposed,  in  our  letter  of 
March  23, 1965,  that  exception  (4)  be  changed  to  read  as  follows: 

Trade  secrets  and  other  information  obtained  from  the  public  and  customarily 
privileged  or  confidential,  or  information  acquired  during  mediation  or  concili¬ 
ation  of  labor  disputes.  (Italic  indicated  new  material.) 

We  would  like  to  see  the  bill  make  this  explicit  so  that  nothing  will 
be  left  to  interpretation  and  the  need  to  consult  the  legislative  history. 

Nevertheless,  we  also  recognize  that  the  committee  may  have  reasons 
for  not  wishing  to  change  the  language  of  the  proposed  bill.  If  the 
committee  decides  to  report,  the  bill  with  exception  (4)  in  its  present 
form :  we  ask  it  to  give  the  most  serious  consideration  to  insertion  of 
appropriate  language  in  the  committee  report  which  will  make  it 
abundantly  clear  that  the  present  exception  is  intended  to  be  broad 
enough  to  give  Mediation  Service  files  and  records  the  protection  neces¬ 
sary  to  enable  us  to  fulfill  the  congressional  mandate  that  we  provide 
full  and  adequate  governmental  facilities  for  conciliation  and  media¬ 
tion  in  collective  bargaining  disputes.  Accordingly,  we  have  sug¬ 
gested  that  the  following  language  be  incorporated  in  the  legislative 
history  at  an  appropriate  place: 

The  exception  would  also  include  information  given  to  Federal  mediators  in 
the  regular  performance  of  their  duties  in  mediating  and  concilating  labor 
disputes. 

In  conclusion,  let  me  thank  you  again  for  the  privilege  of  present¬ 
ing  the  views  of  the  Federal  Mediation  and  Conciliation  Service  on 
this  important  piece  of  legislation.  Now,  if  there  are  any  questions, 
Mr.  Seldin  and  I  will  be  happy  to  answer  them  to  the  best  of  our 
ability. 

Mr.  Monacan.  Thank  you  very  much,  Mr.  Herrick. 

It  seems  to  me  that  we  have  three  areas  that  we  are  potentially  deal¬ 
ing  with  here.  First  of  all,  we  have  the  area  that  exists  while  a  dis¬ 
pute  is  actively  going  on,  and  it  would  seem  to  me  that  there  would  not 
be  much  question  about  the  fact  that  communications  of  the  sort 
that  you  mentioned  should  be  kept  protected  at  that  time. 

Now  then,  you  move  into  another  area;  the  area,  as  you  say — the 
first  would  be  negotiation,  the  second  would  be  litigation  or  arbitra¬ 
tion  ;  in  other  words,  a  formal  preceding  that  would  be  subsequent  to 
negotiation  but  immediately  connected  with  it. 

It  is  your  position,  I  take  it,  that  there  is  or  should  be  a  privilege 
comparable  to  the  lawyer-client  or  husband-wife  or  the  other  accepted 
privileges ;  is  that  so  ? 
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Mr.  Herrick.  Yes,  sir.  The  problem  is  that  our  agency  is  one 
which,  in  essence,  must  be  accepted  by  the  parties,  by  both  parties. 
In  other  words,  we  cannot  and  never  have  tried  to  compel  parties  who 
do  not  want  to  use  our  services  to  accept  them,  although  there  is  some 
language  in  the  statute  that  suggests  that  if  necessary  this  might  be 
done  by  obtaining  a  court  order.  There  is  “shall  meet  with  the 
Mediation  Service”  language  in  the  statute — nevertheless,  this  has 
never  been  used ;  never  been  tested ;  and,  as  a  practical  matter,  negotia¬ 
tion  taking  place  under  those  circumstances  would  probably  be  pretty 
futile. 

We  do  feel  that  even  after  a  contract  is  settled  and,  possibly,  there 
is  some  subsequent  litigation  before  the  NLRB,  no  mediator  could 
possibly  testify  in  a  proceeding  of  that  sort  without  completely  de¬ 
stroying  his  acceptability  to  the  person  whose  interests  were  damaged 
by  his  testimony. 

Mr.  Monacan.  Well,  all  right.  That  is  the  second  situation  where 
there  is  still  some  activity  going  on. 

What  about  the  case  where  final  settlement  which  has  been  made 
through  negotiation  or  through  litigation,  and  the  file  has  been  closed 
insofar  as  its  activity  is  concerned?  What  is  your  position  on  com¬ 
munications  of  that  sort  after  that  point  ? 

Mr.  Herrick.  Well,  two  things,  Mr.  Chairman :  First,  a  bargaining 
relationship  between  two  parties  is  really  never  closed  unless  the  union 
is  decertified  or  the  employer  goes  out  of  business.  In  other  words, 
even  after  a  contract  is  completed  there  is  a  continuing  relationship 
during  the  life  of  the  contract,  through  the  grievance  procedure,  and 
so  on.  So  that  the  contract  eventually  comes  up  again,  and  the  chances 
are  that  the  same  mediator  will  be  back  if  a  dispute  seems  imminent; 
again  trying  to  produce  a  settlement  1  year  or  2  years  or  3  years  later. 

So  that,  if  the  frequently  very  candid  observations  and  comments 
which  he  has  put  into  the  file  as  part  of  the  process  that  I  have 
described  earlier  were  to  be  released  to  the  parties  2  years  later,  we 
still  feel  that  this  would  jeopardize  the  mediators  acceptability. 

Mr.  Monagan.  You  feel  that  it  is  indefinite  in  time,  in  other  words? 

Mr.  Herrick.  They  all  keep  going  on  and  on,  except  where  the  com¬ 
pany  goes  out  of  business  or  a  particular  plant  is  closed  or  a  union 
is  decertified. 

It  seems  only  yesterday  that - 

Mr.  Seldin.  May  I  add  a  point  on  that?  One  of  the  activities  we 
engage  in  is  what  we  call  our  preventive  mediation  program.  Fre¬ 
quently  in  a  situation  where  relations  are  pretty  bad  between  parties 
both  subsequent  to  contract  negotiations,  the  same  mediator  usually 
will  endeavor  to  work  with  the  parties  to  see  if  he  can  somehow  create 
a  better  climate.  Now,  this  would  be  somewhat  poisoned  if  some  of 
his  records  indicating  his  real  opinion  of  the  parties  at  the  time  of 
negotiations  were  public. 

Mr.  Monagan.  All  right. 

What  about  the  scope  of  the  privilege?  In  this  classification  under 
section  1401.3  on  page  8.  This  says — 

All  files,  reports,  letters,  memorandums,  minutes,  documents,  or  other  papers  are 
hereby  declared  to  be  confidential. 

In  other  words,  that  is  a  very  broad,  it  is  practically  a  blanket  classi¬ 
fication.  Are  there  any  limitations  on  that  ? 
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Mr.  Herrick.  Well,  about  all  we  have  in  the  way  of  files  and.' 
records  relate  either  to  the  internal  administration  of  the  Mediation 
Service  or  to  actual  disputes.  That  is,  that  certainly  is,  there’s  no 
getting  away  from  it,  a  broad  statement. 

Mr.  Monagan.  Even  in  the  traditional  privileges  that  are  generally 
accepted  there  are  certain  limitations  such  as  that  the  communication 
has  to  be  made  for  the  purpose  for  which  the  privilege  was  created,, 
and  that  the  relationship  must  exist,  and  so  forth. 

Mr.  Herrick.  This  really  has  two  parts,  of  course.  Obviously,  the 
classic  common  law  privilege  would  not  extend  to  a  statement  made  by 
the  union  in  the  presence  of  a  company. 

Mr.  Monagan.  Yes. 

Mr.  Herrick.  So  that  you  cannot  really  call  that  a  privilege. 

Mr.  Monagan.  It  has  to  be  confidential,  to  begin  with. 

Mr.  Herrick.  That  is  correct. 

Mr.  Monagan.  That  is,  it  is  intended  to  be. 

Mr.  Herrick.  Yes;  but  the  problem  that  we  have  also  involves  this 
problem  of  maintaining  our  impartiality,  so  that  if  the  mediator  has 
to  come  in — well,  let  me  give  you  an  example. 

Frequently  in  an  unfair  labor  practice  proceeding  there  is  a  dispute 
between  the  charging  party  and  the  respondent  as  to  who  said  what 
during  a  particular  stage  of  the  negotiations.  How  was  a  certain  offer 
phrased,  and  so  on. 

If  the  mediator  can  be  subpenaed  and  brought  in  to  testify  about 
that,  the  chances  are  he  is  going  to  support  one  side  or  the  other.  It 
is  hard  to  see  where  there  is  a  conflict  in  testimony,  how  a  mediator, 
testifying  honestly,  could  avoid  supporting  one  side  or  the  other  in 
this. 

So  that  it  is  more  than  just  a  privilege.  It  is  a  need  to  keep  the 
mediator  and  to  keep  the  Mediation  Service  away  from  any  semblance 
of  having  taken  sides  as  to  the  merits  of  a  dispute  of  that  sort. 

We  try  very  hard  to  strike  a  fine  balance  between  being  impartial 
but,  at  the  same  time,  getting  these  very  candid  appraisals  of  what 
is  going  on  in  the  negotiation,  predictions  as  to  what  is  going  to  hap¬ 
pen,  and  so  on. 

Mr.  Mo xagan.  You  have  indicated  that  there  is  a  balancing  of  the 
interests  involved  in  arriving  at  your  judgment.  Would  you  say 
that  the  extent  of  the  privilege  might  depend  upon  the  degree  of  pub¬ 
lic  interest  that  in  a  particular  situation  was  involved  in  whatever 
the  statement  was?  It  is  a  little  hard  for  me  to  think  up  specific 
instances  where  this  might  be  true.  But  let  us  say  in  a  criminal  case 
with  a  subpena,  you  referred  to  subpenas,  let  us  say  there  might  be 
a  declaration  that  an  individual  was  a  member  of  the  Communist 
Party  or  something  like  that,  where  that  might  be  relevant  to  the 
criminal  prosecution. 

It  would  seem  to  me  that  you  would  have  same  difficulty  in  per¬ 
suading  a  court  not  to  permit  evidence  of  that  sort  to  be  admitted. 

Mr.  Herrick.  I  agree.  I  think  we  probably  would  have  some  dif¬ 
ficulty.  I  think  we  would  try — I  am  happy  to  say  that  all  of  the 
cases  that  I  am  familiar  with  have  not  involved  anything  quite  of 
that  nature. 

Mr.  Monagan.  I  am  trying  to  think  of  an  extreme  case  just  to  test 
the  extent  of  your  position. 
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Mr.  Herrick.  If  a  murder  were  committed  at  the  bargaining  table, 
for  example,  a  mediator  might  be  a  very  important  witness.  Our 
regulations  do  permit  the  Director  of  the  Service  to  give  mediators 
permission  to  testify,  and  I  think  that  we  would,  as  we  always  do, 
approach  these  things  on  a  case-to-case  basis.  But  I  cannot - 

Mr.  Monagan.  Well,  the  difficulty  is  that  the  application  of  the 
standard  rests  with  the  executive  agency,  and  I  think  what  we  are 
trying  to  do  is  to  consider  some  abstract  standards  that  might  apply 
fairly  generally  without  reference  to  a  more  or  less  objective  judg¬ 
ment  by  the  agency  that  was  involved. 

Mr.  Herrick.  W e  are  conscious  of  the  problem. 

I  think  the  example  of  the  murder  at  the  bargaining  table  is  one 
that  I  hope  will  never  happen.  Mayhem  is  usually  more  oral  than 
that  at  the  bargaining  table. 

I  might  say,  of  course,  that  our  judgment — it  is  not  strictly  accurate 
to  say  that  our  judgment  is  not  subject  to  any  kind  of  review.  In 
any  situation  in  which  there  is  a  subpena,  let  us  say,  before  the  Na¬ 
tional  Labor  Relations  Board,  there  can  be  an  effort  made  to  enforce 
the  subpena  before  a  district  judge,  and,  I  suppose,  this  would  be 
appealable  to  the  court  of  appeals. 

Mr.  Monagan.  I  was  thinging  more  of  making  records  available 
to  a  committee,  for  example,  rather  than  through  subpena. 

Mr.  Herrick.  I  cannot  say;  as  far  as  I  know  we  have  never  been 
asked  for  records  by  any  congressional  committee,  except  in  that  one 
instance  that  I  gave  which  was  many  years  ago.  I  do  not  know,  I 
am  just  not  familiar  with  any  other  illustrations  of  that. 

Mr.  Monagan.  I  want  to  compliment  you  on  your  statement  and 
particularly  on  making  a  suggestion  both  as  to  language  by  which 
the  bill  might  be  amended,  and  also  in  the  alternative  language  that 
might  be  used  in  the  report. 

I  am  not  sure  that  your  recommendations  will  be  adopted,  but  it  is 
a  good  practice  and  one  that  I  want  to  compliment  you  on. 

Mr.  Griffin.  Well,  I  want  to  join  in  that  statement  of  commenda¬ 
tion.  I  think  that  it  is  an  excellent  statement,  Mr.  Herrick. 

So  far  as  I  am  concerned,  I  think  the  Service  does  an  excellent  job, 
and  has  high  standing.  It  would  seem  to  me  that  a  murder  at  the 
collective-bargaining  table  would  not  be  the  type  of  confidential  com¬ 
munication  that  would  normally  be  considered  in  a  lawyer-client  rela¬ 
tionship.  I  think  there  is  that  type  of  relationship  that  the  mediator 
has  with  the  parties  to  collective  bargaining.  Even  though  they  might 
both  be  present,  they  are  dealing  jointly  on  a  confidential  basis  within 
the  room  where  the  bargaining  is  taking  place.  I  do  not  think 
that  either  party  would  expect  that  what  they  are  saying  within  the 
confines  of  that  room  would  be  made  public.  If  it  were  going  to 
be  made  public,  they  might  conduct  themselves  in  a  much  different 
way  and  say  different  tilings. 

Mr.  Herrick.  I  think  that  is  correct.  I  think,  of  course,  one  anal¬ 
ogy  might  be  discussion  of  settlement  efforts  in  an  ordinary  piece  of 
litigation.  Yet  the  fact  that  there  is  a  give  and  take  and  an  explora¬ 
tion  of  each  other’s  minds  is  not  something  that  would  come  into  a 
subsequent  litigation  based  on  positions  that  are  much  harder  and 
much  further  apart. 
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Mr.  Griffin.  I  feel  confident  that  some  of  the  committee,  if  it  does 
enact  this  legislation,  would  certainly  implement  your  suggestion  in 
someway  to  make  sure  that  that  is  done. 

Mr.  Herrick.  Thank  you  very  much. 

Mr.  Monacan.  Mr.  Kass. 

Mr.  Kass.  Mr.  Chairman,  I  have  no  questions,  but  I  would  like  to 
insert  the  letter  dated  March  23,  1965. 

Mr.  Monagan.  If  there  is  no  objection,  it  will  be  inserted. 

(The  document  referred  to  follows:) 


Federal  Mediation  and  Conciliation  Service, 

Washington,  D.C.,  March  28,  1965. 

Mr.  Benny  L.  Kass, 

Counsel,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives,  Washington, 
D.C. 


Dear  Mr.  Kass  :  In  accordance  witli  our  conversation  of  March  15,  the  Fed¬ 
eral  Mediation  and  Conciliation  Service  has  considered  the  problems  presented 
by  the  proposed  legislation  which  is  now  under  consideration  by  Congressman 
Moss’  subcommittee  of  the  Government  Operations  Committee  of  the  House  of 
Representatives. 

We  have  carefully  considered  exception  (4)  in  the.  proposed  legislation  which 
would  except  from  the  public  inspection  requirement  “trade  secrets  and  other 
information  obtained  from  the  public  and  customarily  privileged  or  confidential.” 
In  our  view,  this  exception  will  not  adequately  protect  the  confidentiality  of 
information  obtained  by  Federal  mediators  during  their  performance  of  official 
duties. 

Exception  (4)  is  taken  verbatim  from  S.  1666,  which  was  passed  by  the  Senate 
at  its  last  session.  The  exception  is  discussed  in  some  detail  at  page  13  of 
Senate  Report  No.  1219,  July  22,  1964.  According  to  the  report,  the  exception 
“is  necessary  to  protect  the  confidentiality  of  information  which  is  obtained  by 
the  Government  through  questionnaires  or  other  inquiries,  but  which  would 
customarily  not  be  released  to  the  public  by  the  person  from  whom  it  was  ob¬ 
tained.  This  would  include  business  sales  statistics,  inventories,  customer  lists, 
and  manufacturing  processes.  It  would  also  include  information  customarily 
subject  to  the  doctor-patient,  lawyer -client,  and  other  such  privileges.  To  the 
extent  that  the  information  is  not  covered  by  this  or  other  exceptions,  it  would  be 
available  to  public  inspection.”  [Italics  added.] 

Information  received  by  mediators  is  never  obtained  by  questionnaires,  such 
as  those  used  by  the  Bureau  of  Labor  Statistics  in  collection  of  Walsh-Healey 
data.  Such  information,  indeed,  is  seldom  obtained  by  “inquiry.”  It  usually 
comes  to  the  mediator  in  the  form  of  proposals,  counterproposals  and  other  dis¬ 
cussions  by  the  parties  before  or  with  the  mediator,  either  together  or  in  sep¬ 
arate  sessions  with  one  or  another  of  the  parties.  Furthermore,  the  “privileges” 
referred  to  in  the  report  are  well  established,  and  their  origins  precede  by  many 
years  the  development  of  labor  mediation  as  we  now  know  it.  For  these  rea¬ 
sons,  we  do  not  believe  that  the  proposed  exception,  even  read  in  the  light  of 
S.R.  1219,  is  broad  enough  to  protect  this  agency’s  confidential  case  reports. 

To  protect  the  confidentiality  of  these  reports,  we  propose  the  following 
change  in  the  language  of  exception  (4)  : 

trade  secrets  and  other  information  obtained  from  the  public  and  customarily 
privileged  or  confidential,  or  information  acquired  during  mediation  or  con¬ 
ciliation  of  labor  disputes.  [Italic  indicates  new  material.] 

In  the  alternative,  we  would  add  to  the  legislative  history  of  the  exception, 
in  an  appropriate  place,  the  following  sentence : 

fi'he  exception  would  also  include  information  given  to  Federal  mediators 
in  the  regular  performance  of  their  duties  in  mediating  and  conciliating 
labor  disputes. 

Mr.  Abner  and  I  will  be  available  to  discuss  these  proposals  at  your  convenience. 
Sincerely  yours, 


H.  T.  Herrick,  General  Counsel. 


Mr.  Monagan.  Thank  you  very  much. 
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Our  next  witness  is  Fred  Smith,  Acting  General  Counsel  of  the 
U.S.  Treasury,  accompanied  by  Mrs.  Charlotte  T.  Lloyd,  Chief  of 
the  Legal  Opinion  Section. 

Mr.  Smith,  you  also  have  a  prepared  statement? 

Mr.  Smith.  Yes,  sir. 

Mr.  Monacan.  You  may  proceed. 

STATEMENT  OF  FRED  BURTON  SMITH,  ACTING  GENERAL  COUNSEL, 

TREASURY  DEPARTMENT;  ACCOMPANIED  BY  MRS.  CHARLOTTE 

T.  LLOYD,  CHIEF,  LEGAL  OPINION  SECTION,  TREASURY  DEPART¬ 
MENT 

Mr.  Smith.  I  would  like  to  read  some  of  my  statement,  Mr.  Chair¬ 
man,  I  may  not  read  all  of  it. 

Mr.  Monagan.  Well,  suppose  that  we  insert  the  entire  statement 
in  the  record.  That  may  be  done  if  there  is  no  objection,  and  then 
you  summarize  it  and  we  will  just  use  the  statement  unless  there  is 
some  substantial  variation. 

Mr.  Smith.  Thank  you. 

Mr.  Chairman  and  members  of  the  committee,  I  want  to  say,  first, 
that  I  appreciate  the  opportunity  that  has  been  afforded  to  the  Treas¬ 
ury  Department  to  present  its  views  on  H.R.  5012  and  the  various 
related  bills  which  are  before  the  committee. 

The  Treasury  Department  has  a  broad  and  continuing  interest  in 
problems  relating  to  the  disclosure  of  information  to  the  public.  We, 
therefore,  are  deeply  concerned  with  the  various  identical  bills  now- 
before  your  subcommittee,  of  which  H.R.  5012  is  the  first,  described  as 
legislation  to  establish  a  Federal  public  records  law.  This  legisla¬ 
tion  is  intended  to  require  every  agency  to  make  all  its  records 
promptly  available  to  any  person  unless  the  records  consist  of  matters 
which  fall  within  eight  specific  exemptions. 

My  Department  agrees  wholeheartedly  with  the  objectives  of  pro¬ 
viding  the  fullest  possible  information  to  the  public.  It  has  sought  to 
realize  this  objective  in  its  long  dealings  with  the  American  public  in 
its  many  areas  of  operations.  The  Department  does  business  with 
literally  millions  of  citizens  through  the  collection  of  taxes,  the  man¬ 
agement  of  customs,  the  issuance  of  public  securities,  the  disburse¬ 
ments  of  large  sums  of  money,  and  the  provision  of  safety  regulations 
for  navigation,  to  name  only  a  few  of  the  many  areas  of  contact  be¬ 
tween  the  Treasury  and  the  citizens.  We  have  received  almost  no  com¬ 
plaints  of  insufficient  knowledge  by  the  public  of  matters  with  which 
they  are  concerned.  The  record  of  compliance  by  the  various  offices 
and  bureaus  of  the  Department  with  section  3  of  the  Administrative 
Procedure  Act,  providing  for  the  publication  and  availability  of  in¬ 
formation,  which  was  recently  submitted  to  your  subcommitte,  indi¬ 
cates,  I  believe,  that  a  great  wealth  of  information  has  been  published 
and  made  available  to  the  public  as  a  whole  and  to  persons  immediately 
concerned. 

I  should  like  to  state  at  the  outset  that  it  is  our  sincere  belief  that 
problems  in  the  area  of  public  disclosure  do  not  stem  from  an  in¬ 
adequacy  of  the  existing  laws  on  the  subject,  but  from  occasional  mis¬ 
applications,  or  failures  in  implementation,  of  such  laws.  In  gen¬ 
eral,  I  believe  that  this  administration  has  a  very  good  record  in  mak- 
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ing  information  available  to  the  public  and  that  the  existing  provisions 
of  the  Administrative  Procedure  Act  on  publication  of  information 
constitute  about  as  good  a  standard  as  can  be  devised  for  this  purpose. 
It  is  for  this  reason,  and  because  after  earnest  study  we  find  that 
H.R.  5012  and  the  related  bills  would  be  seriously  prejudicial  to  the 
effective  conduct  of  the  Government  and  damaging  to  many  private 
individuals,  that  we  have  felt  compelled  to  report  to  your  subcom¬ 
mittee  that  we  are  opposed  to  their  enactment.  We  believe  that  we 
can  demonstrate  to  the  subcommittee  that  if  legislation  is  passed 
which  requires  all  Government  records,  with  a  few  noted  exceptions, 
to  be  made  available  to  any  person,  the  executive  branch  will  be  unable 
to  execute  effectively  many  of  the  laws  designed  to  protect  the  public 
and  will  be  unable  to  prevent  invasions  of  the  privacy  of  individuals 
whose  records  have  become  Government  records. 

I  would  like  to  develop  this  under  four  headings,  the  first  of  which 
relates  to  the  requirement  that  disclosure  be  made  to  persons  who  do 
not  have  a  legitimate  interest  in  a  matter;  (2)  the  inadequacies  of  the 
exemptions;  (3)  the  inappropriateness  of  the  court  provisions;  and 
(4)  the  doubtful  constitutionality  of  the  legislation. 

( 1 )  Requirement  that  disclosure  be  made  to  persons  who  do  not  have 
a  legitimate  interest  in  the  matter. 

A  statute  which  requires  that  records  be  made  available  to  “any  per¬ 
son”  must  be  tested  quite  literally  by  considering  who  “any  person” 
might  be.  Prof.  Kenneth  Culp  Davis,  author  of  the  authoritative 
text,  “Administrative  Law  Treatise,”  dramatized  this  point  to  the 
Senate  Subcommittee  on  Administrative  Practice  and  Procedure  when 
it  was  considering  similar  legislation  last  summer  by  citing  as  an  ex¬ 
ample  of  what  would  be  possible  under  a  provision  such  as  that  con¬ 
tained  in  this  bill,  that  high  school  children  playing  games  would  be 
enabled  to  require  all  of  the  White  House  records  to  be  made  available 
to  them,  minus  those  in  the  exceptions.  Another  example  he  cited  was 
the  possibility  of  a  deranged  person  requiring  the  records  of  the  Justice 
Department  concerning  judicial  appointments.  While  these  are  pos¬ 
sibly  extreme  examples,  it  is  not  hard  to  point  to  other  types  of  per¬ 
sons  who  could,  and  in  large  numbers  undoubtedly  would,  demand 
quantities  of  records  to  further  their  own  malicious,  illegal,  or  med¬ 
dling  purposes.  The  purposes  behind  demands  might  or  might  not 
be  known  to  the  agencies,  but  in  any  case  would  seem  to  be  irrelevant 
under  the  legislation. 

We  feel  compelling  such  demands  to  be  met  would  not  only  serve  no 
useful  purpose  but  would  put  the  agencies  involved  under  a  legislative 
mandate  to  waste  their  time.  Legislation  such  as  that  proposed  would 
encourage  irresponsible  demands. 

In  this  connection  we  should  like  to  emphasize  the  difference  between 
making  information  on  Government  operations  available  to  the  public 
and  a  requirement  that  all  records  must  be  promptly  available  to  “any 
person.”  In  our  opinion,  section  3  of  the  Administrative  Procedure 
Act  makes  an  appropriate  distinction  between  the  right  of  the  public 
to  Information  which  must  be  published  or  made  generally  available 
and  the  right  of  any  single  individual  to  demand  the  disclosure  of  non- 
publ  'c  Government  records  for  his  personal  benefit.  In  the  latter  case, 
the  Government  is  now  required  to  honor  such  a  demand  if  the  person 
lodging  it  is  a  person  properly  and  directly  concerned  with  the  in- 
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formation  sought.  The  subcommittee,  therefore,  is  urged  to  consider 
the  problem  from  two  perspectives:  First,  what  information  should 
be  made  generally  available  to  the  public  as  a  whole,  and,  secondly, 
what  should  be  the  ground  rules  by  which  any  single  person  can  de¬ 
mand  entry  into  Government  files.  We  have  observed  that  advocates 
of  legislation  similar  to  that  under  consideration  usually  speak  of  the 
right  to  obtain  Government  records  in  terms  of  the  right  of  a  person 
who  has  business  with  an  agency  to  get  certain  information,  or  of  a 
newsman  requesting  greater  liberality  on  behalf  of  the  press.  Inter¬ 
ests  like  these  have  a  different  claim  upon  Government  information 
than  have,  say,  local  gossips  interested  in  finding  out  personal  informa¬ 
tion  about  their  neighbors. 

Next  I  would  like  to  refer  to  what  we  feel  are  inadequacies  in  the 
exemptions  listed  in  the  bill. 

I  believe  the  exemptions  should  be  tested  to  insure  that  they  are 
adequate  to  safeguard  Government  records,  the  protection  of  which  is 
required  to  insure  the  public  interest  in  the  enforcement  of  law  and 
legitimate  individual  privacy. 

A  recent  example  is  the  public  interest  in  questions  relating  to  the 
future  of  our  coinage — Mr.  Chairman,  I  was  just  citing  a  recent  ex¬ 
ample  with  which  I  have  been  concerned  which  is  the  public  interest 
in  questions  relating  to  the  future  of  our  coinage,  and  whether  it  will 
continue  to  contain  silver. 

In  a  very  short  while  the  Treasury  Department  will  be  sending  to 
the  Congress  the  results  of  a  comprehensive  study  of  all  aspects  of  this 
problem  which  has  been  underway  for  many  months,  together  with 
such  recommendations  for  new  coinage  legislation  as  are  deemed 
appropriate.  Under  the  provisions  of  H.R.  5012  much  of  the  data 
that  has  been  compiled  in  this  study — statistics,  the  results  of  the  test¬ 
ing  of  various  possible  alloys  for  our  coins,  et  cetera — would  have  had 
to  be  made  available  upon  request  to  any  persons  inquiring.  Any 
person  interested  in  speculating  on  what  might  happen  to  the  price  of  \ 
silver  or  other  metals  could  obtain  access  to  this  data.  Misuse  of  the 
information  or  misinterpretation  of  such  information  as  to  what  the 
Treasury’s  recommendations  were  likely  to  be  could  have  greatly  ag¬ 
gravated  the  problem  of  the  shortage  of  coins,  which  we  have  rather 
successfully  overcome,  by  stimulating  the  hoarding  of  such  coins  or 
silver,  for  example.  We  think  that  it  is  obvious  that  it  was  not  in  the 
public  interest  to  make  premature  disclosure  of  this  information.  Al¬ 
though  H.R.  5012  contains  an  exemption  from  the  disclosure  require¬ 
ments  for  intra-agency  memorandums  dealing  solely  with  matters  of 
law  and  policy,  the  factual  material  I  have  mentioned  would  not  have 
been  protected. 

I  might  interpolate  at  this  point  another  example  or  two  which  I 
do  not  have  in  my  statement.  Information  as  to  purchases  by  the 
Federal  Reserve  System,  for  example,  of  Government  securities  in  the 
market,  if  prematurely  disclosed  could  have,  we  feel,  serious  effects  on 
the  orderly  handling  of  the  Government’s  financing  requirements  so 
that  in  all  of  these  things  there  is  a  question  of  timing.  There  are 
many  things  on  which  full  disclosure  is  made  in  reports  which  are 
published  or  filed  with  the  Congress  with  a  timelag,  there  is  no  basic 
secrecy  about  these  matters,  and  yet  the  premature  release  of  these 
could  be  very  damaging  to  the  general  interest. 
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Mr.  Moss  (presiding).  Let  me  ask  yon  this:  Is  this  information 
presently  protected  by  a  rule  or  regulation  promulgated  under  the 
authority  of  the  Administrative  Procedure  Act  or  under  5  U.S.C.  22? 

Mr.  Smith.  I  believe  so;  yes,  sir.  Our  basic  regulations  for  the 
Department  as  a  whole  and  our  subsidiary  regulations  for  various 
portions  of  the  Department,  specify  certain  documents  which  are 
readily  available,  and  then  specify  that  certain  others  are  deemed 
confidential  for  various  reasons,  and  I  would  think  that  those  exam¬ 
ples  that  I  have  mentioned  would  come  within  the  specifications. 

Mr.  Moss.  Now,  the  examples  you  mentioned,  let  us  go  back  to  this 
matter  of  the  coinage  problem  and  ask  whether  information  relating 
to  coins  or  coinage  is  specifically  protected  by  a  rule  or  regulation  of 
the  Department  of  the  Treasury?  You  have,  under  5  U.S.C.  22  the 
authority  to  make  rules  and  regulations  for  the  custody,  use  and  pres¬ 
ervation  of  your  records.  Under  section  3,  is  it  not,  of  the  Admin¬ 
istrative  Procedure  Act  you  have  a  right  to  make  rules  and  regulations 
on  the  information  to  be  made  available,  do  you  not  ? 

Mr.  Smith.  Would  you  care  to  have  me  read  the  basic  provision  in 
our  regulations,  sir,  that  I  think  relates  to  this  ? 

Mr.  Moss.  Yes. 

Mr.  Smith.  This  is  entitled — 


Confidential  Official  Records 


For  one  or  more  of  the  following  good  causes,  certain  information  in  the  offi¬ 
cial  records  of  the  bureaus,  divisions,  and  offices  enumerated  above  is  held  con 
fidential  and  is  not  available  to  the  public : 

(1)  The  information  has  been  submitted  in  confidence  to  the  Treasury  De¬ 
partment  ; 

(2)  The  information  relates  to  a  financial  matter  or  some  other  type  of  trans¬ 
action  between  the  Government  and  an  individual  or  corporation,  the  disclosure 
of  which  would  be  prejudicial  to  the  individual  or  corporation  involved  (such  as 
by  aiding  a  competitor)  without  furthering  the  public  interest ; 

(3)  For  security  reasons,  such  as  protection  against  counterfeiting; 

(4)  The  information  pertains  to  negotiations  with  foreign  countries,  which 
information,  because  of  its  nature  or  because  of  an  agreement  between  this  Gov¬ 
ernment  and  the  foreign  countries  concerned,  is  required  to  be  held  confidential ; 

(5)  The  material  is  made  confidential  by  law,  such  as  tax  returns;  or 

and  I  think  this  is  the  one  that  applies,  although  some  of  the  others 
might  have — 

(6)  The  disclosure  of  the  information  would  clearly  be  inimical  to  the  public 
interest. 


Mr.  Kumsfeld.  Mr.  Chairman,  may  I  ask  a  question  ? 

Mr.  Moss.  Certainly  you  may. 

Mr.  Rumsfeld.  Your  first  point,  I  think,  was  that  it  was  submitted 
in  confidence  to  the  Treasury  Department  ? 

In  other  words,  the  supplier  of  the  information  determines  the  clas¬ 
sification,  secrecy  classification,  of  it?  If  the  person  says,  “I  am  giv¬ 
ing  you  something  in  confidence,”  then  it  automatically  falls  within 
this  provision,  is  that  what  you  are  saying  ? 

Mr.  Smith.  Yes,  largely.  This  relates,  of  course,  to  voluntary  in¬ 
formation,  not  information  that  they  are  required  to  submit  to  us. 

I  will  give  you  an  example.  In  our  program  which  was  recently 
announced  to  help  our  balance  of  payments  the  banks  and  other 
financial  institutions  were  requested  by  the  President  to  cooperate 
voluntarily;  we  have  an  elaborate  questionnaire  as  to  their  foreign 
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lending  activities,  in  which  we  have  asked  them  on  a  purely  voluntar¬ 
ily  basis  to  tell  us  periodically,  every  3  months  about  their  foreign 
lendings  and  we  have  told  them  that  this  will  be  received  in  con¬ 
fidence  and  held  in  confidence. 

Obviously,  there  is  information  in  these  detailed  questionnaires 
which  would  be  of  great  value  to  competitors,  and  so  forth,  and  we 
honor  that  confidence.  This  is  the  type  of  thing  to  which  this  refers, 
I  believe. 

Of  course,  where  somebody  is  required  by  regulation  to  submit  some¬ 
thing,  then  we  are  the  determinant  as  to  whether  it  can  be  submitted 
on  such  a  confidential  basis. 

Mr.  Rumsfeld.  Thank  you. 

Mr.  Moss.  You  may  continue. 

Mr.  Smith.  A  matter  of  great  consequence  to  the  public  interest  is 
the  integrity  of  the  Nation’s  currency.  Under  the  bills  before  you,  any 
counterfeiter  could  obtain  the  records  of  how  the  ink  and  paper  are 
prepared  for  the  production  of  currency.  Only  trade  secrets  ob¬ 
tained  from  the  public  may  be  withheld  under  exemption  (4) ,  not  those 
which  are  derived  from  the  work  of  a  Government  agency,  such  as 
our  Bureau  of  Engraving  and  Printing.  Further  examples  could 
be  given. 

Exemption  (1),  the  most  important  of  the  eight,  relates  to  the 
necessity  of  protecting  national  defense  secrets  from  disclosure.  The 
phrase  “national  defense”  might  be  interpreted  by  a  district  court 
or  by  others  as  applying  only  to  traditionally  military  concepts.  In 
the  modern  world,  however,  the  total  commitment  of  our  resources  to 
national  defense  makes  such  a  definition  patently  too  narrow.  The 
stability  of  our  monetary  arrangements,  for  which  the  Treasury  bears 
heavy  responsibility,  may  be  as  crucial  a  weapon  in  our  defense  as  a 
military  weapon,  we  believe,  and  I  am  glad  to  say  v.Te  have  a  positive 
suggestion  to  make  here.  The  term  “national  security”  would  enable 
a  court  more  easily  to  weigh  these  considerations  and  therefore  would 
provide  more  adequate  coverage. 

I  should  like  now  to  refer  briefly  to  the  problem  of  the  disclosure 
of  records  which  pertain  to  private  corporations  and  individuals. 

Mr.  Moss.  On  this  matter  of  national  security,  do  you  classify  under 
Executive  Order  10501  ? 

Mr.  Smith.  The  Treasury  Department  ? 

Mr.  Moss.  Yes. 

Mr.  Smith.  Yes,  indeed. 

Mr.  Moss.  Doesn’t  the  Executive  order  itself  use  the  term  “national 
defense”  rather  than  “national  security”?  Do  we  have  a  copy  of 
the  Executive  order  ? 

Mr.  Smith.  I  think  we  have  one  here,  if  you  will  bear  with  me  for 
just  a  minute.  I  am  not  sure  whether  we  do  or  not. 

I  think  I  have  it,  sir,  if  you  will  just  bear  with  me  a  minute. 

No,  sir,  I  am  sorry.  All  I  have  is  the  Treasury  Department  order 
which  was  issued  under  it.  I  thought  I  did. 

Mr.  Moss.  Do  we  have  a  copy  of  the  Executive  order  available  here 
in  the  committee  room  ? 

Mr.  Smith.  The  title,  I  have  reference  to  the  title  here  in  our  regula¬ 
tions,  and  as  far  as  the  title  is  concerned  it  says  “Safeguarding  official 
information  in  the  interests  of  the  defense  of  the  United  States.” 
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So  the  title  does  say  “In  the  interests  of  defense  of  the  United 
States.” 

Mr.  Moss.  I  believe  the  order  is  consistent  throughout  in  using  the 
term  “defense”  and  the  language  of  the  proposal  here  before  us  spe¬ 
cifically  required  by  the  Executive  order  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy. 

Now,  if  that  is  using  the  term  of  the  Executive  order  which  gives 
the  authority  for  classification,  then  what  do  you  gain  by  using  “secu¬ 
rity”  rather  than  “defense”  ? 

Mr.  Smith.  Well,  sir,  the  term  commonly  used  within  the  executive 
branch,  at  least  in  talking  about  these  things,  is  “national  security.” 
It  is  possible,  I  believe,  that  if  it  were  made  clear  in  the  legislative 
history  that  the  scope  of  the  term  “national  defense  and  foreign  policy” 
as  used  in  this  bill  were  as  broad  as  the  presently  understood  breadth 
of  the  area  in  which  we  could,  for  example,  classify  things  under  the 
Executive  order,  it  is  possible - 

Mr.  Moss.  Can  you  now  classify  matters  relating  to  monetary 
policy  ? 

Mr.  Smith.  On  some  of  our  international  monetary  negotiations  and 
major  transactions  we  do ;  yes,  sir. 

Mr.  Moss.  Do  you  then  classify  under  the  authority  given  you  by 
Executive  Order  10501  ? 

Mr.  Smith.  I  believe  so,  because  I  believe  that  is - 

Mr.  Moss.  This  was  intended  to  specifically  recognize  that  Execu¬ 
tive  order. 

Mr.  Smith.  Yes. 

Mr.  Moss.  The  No.  1  exemption.  We  will  pass  on  to  that  later 
when  we  get  it. 

You  may  continue. 

Mr.  Smith.  If  I  can  make  one  further  comment  on  that,  Mr.  Chair¬ 
man,  it  seems  to  me  that  there  could  be  some  domestic  matters  which 
were  of  such  major  consequence  to  the  welfare  and  continuance  of  the 
Nation  which  might  not  relate  to  any  foreign  threat,  but  could  still 
be  and  might  need  to  be  privileged.  I  am  thinking  in  terms  of  the 
thirties  when  we  had  the  bank  failures  and  everything  else,  and  the 
President  started  off  each  Executive  order  “I  hereby  declare  the  exist¬ 
ence  of  a  national  emergency,”  and,  in  fact,  used  authority  in  the 
Trading  With  the  Enemy  Act. 

So  far  as  I  know,  there  was  no  outside  threat  or  there  was  no  need 
to  worry  about  the  defense  of  the  United  States  from  foreign  sources, 
and  yet  the  economic  future  of  the  country  was  certainly  at  stake 
there. 

We  had  thought  that  the  term  “national  security”  would  be  broader, 
but  I  would  say  that,  as  long  as  the  legislative  history - 

Mr.  Moss.  I  do  not  disagree  that  it  would  not  be  broader,  but  the 
question  is  whether  you  rely  upon  Executive  Order  10501  as  the  au¬ 
thority  for  classifying  such  information.  If  you  do,  then  it  seems  to 
me  that  the  language  of  this  order  determines  whether  or  not  you 
classify  for  defense  or  for  security.  Just  looking  at  the  order — I  now 
have  a  copy  here — I  find  in  each  instance  it  uses  “defense”  not  “se¬ 
curity.”  And,  therefore,  you  are  classifying — whatever  this  might 
say,  you  would  be  classifying  for  defense. 
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Mr.  Smith.  I  would  like  to  make  one  thing  clear.  I  stated  in  an¬ 
swer  to  your  question  that  certain  international  monetary  activities  of 
ours  are  classified  under  10501  with  a  security  classification.  But 
there  are  a  lot  of  other  operations  in  that  area  that  we  feel  are  very 
delicate  and  that  should  not  be  given  out,  at  least  at  the  time  they  take 
dace,  which  are  not  given  a  security  classification,  but  which,  neverthe¬ 
less,  are  not  made  available  to  the  public.  _  In  other  words,  these  would 
ie  in  the  area  where  we  would  consider  it  contrary  to  the  public  in¬ 
terest  to  make  them  available. 

Mr.  Moss.  How  many  of  those  are  covered  by  specific  statute?  You 
have  some  78  statutes  available. 

Mr.  Smith.  Yes,  indeed.  I  know  of  none,  sir,  that  cover  these  in¬ 
ternational  monetary  activities  of  ours,  if  that  is  what  you  are  re¬ 
ferring  to. 

Mr.  Moss.  Let  us  find  that  out. 

Mr.  Rumsfeld.  If  I  might  ask  a  question  while  you  are  looking 
for  it. 

Mr.  Moss.  You  may. 

Mr.  Rumsfeld.  I  happened  to  see  an  article  by  Jack  Anderson  in 
the  Washington  Post  of  Tuesday,  March  30,  about  the  availability  of 
individual  income  tax  returns  “for  the  most  frivolous  reasons  with  a 
minimum  of  ceremony.  Snoopers  from  a  long  list  of  Federal,  State, 
and  local  agencies  can  pry  into  ahnost  anyone’s  financial  secrets  in  the 
Internal  Revenue  Office.” 

You  made  a  point  earlier  in  your  remarks  to  the  effect  that  these  tax 
returns  were  classified,  referring  to  the  public.  Is  this  article  which 
you  indicated  you  apparently  read - - 

Mr.  Smith.  Yes,  I  did. 

Mr.  Rumsfeld  (continuing).  Reasonably  accurate? 

Mr.  Smith.  I  think  it  is  a  very  inaccurate - 

Mr.  Rumsfeld.  They  are  very  much  available  to  anyone  in  Govern¬ 
ment  ? 

Mr.  Smith.  No,  indeed.  I  think  it  is  a  very  inaccurate  article,  and 
I  would  say  that  this  is  a  vital  area  to  us  in  the  maintenance  of  tax¬ 
payer  confidence,  that  the  impression  not  be  given  that  income  tax  and 
other  tax  return  information  is  readily  available  to  the  public.  The 
facts  are  that - 

Mr.  Rumsfeld.  I  was  referring  to  the  column,  his  column,  his  ar¬ 
ticle,  which  indicated  that  these  various  returns  were  available  to  any 
number  of  people  in  the  Agriculture  Department  or  the  Veterans’ 
Administration,  and  he  goes  on  to  list  the  Civil  Rights  Commission, 
Housing  and  Home  Finance  Agency,  every  conceivable  department  or 
agency  of  the  Government  he  indicated  has  access  to  this  information. 

Mr.  Smith.  Well - 

Mr.  Rumsfeld.  I  am  not  referring  to  the  public  now. 

Mr.  Smith.  Right. 

Mr.  Rumsfeld.  Although  that  amounts  to  the  public  when  you  add 
up  all  the  Federal  employees  in  the  United  States,  you  are  approxi¬ 
mating  it,  at  any  rate. 

Mr.  Smith.  I  would  like  to  say  this,  that  a  number  of  those  that  are 
mentioned  do  not  have  access  to - 

Mr.  Rumsfeld.  In  other  words,  you  are  saying  his  article  is  wrong  ? 


54 


FEDERAL  PUBLIC  RECORDS  LAW 


Mr.  Smith.  It  is  wrong  in  a  number  of  respects.  Now,  there  are 
certain  departments  and  agencies  of  the  Government  which,  pursuant 
to  carefully  prescribed  regulations,  may  obtain  tax-return  information 
for  specific  purposes. 

For  instance,  the  Department  of  Health,  Education,  and  Welfare, 
which  administers  the  social  security  laws,  has  a  legitimate  right  in 
connection  with  matters  relating  to  unemployment  insurance,  for  ex¬ 
ample,  to  check  on  whether  information  given  to  them  as  to  a  man’s 
income  is  accurate.  HEW  does  have  that. 

Mr.  Rumsfeld.  What  about  the  Justice  Department? 

Mr.  Smith.  The  Justice  Department  has  access,  of  course,  in  con¬ 
nection  with  its  investigation  and  prosecution  of  crimes  against  the 
United  States.  But  those - 

Mr.  Rumsfeld.  Let  me  ask  you  this,  mechanically  when  an  individ¬ 
ual  from  the  Civil  Rights  Commission  or  Civil  Service  Commission 
or  HEW  decides  that  they  want  to  have  some  information  on  a  specific 
individual  income  tax  return,  you  say  that  the  regulations  are  care¬ 
fully  prescribed.  My  question  is  how  are  they  enforced,  what  does 
he  do? 

Mr.  Smith.  The  head  of  the  department  or  agency,  to  begin  with, 
has  to  request  it.  It  cannot  be  just  any  old  employee.  It  has  to  be 
the  head  of  the  department  or  agency,  and  he  has  to  state  the  reason 
why  he  wants  it,  and  then  the  furnishing  of  tax  return  information  has 
to  be  approved  by  the  Commissioner  of  Internal  Revenue  or  by  the 
Secretary  of  the  Treasury. 

Mr.  Rumsfeld.  You  are  stating  that  is  the  general  rule.  What  are 
the  exceptions  to  that  ?  Does  a  U.S.  attorney  have  to  state  the  reason 
he  wants  it  ? 

Mr.  Smith.  I  will  have  to  check  the  provision  on  the  U.S.  attorney. 

Mr.  Rumsfeld.  But  there  are  exceptions  to  this  general  rule  you 
just  articulated? 

Mr.  Smith.  I  am  not  sure  there  are.  Yes.  U.S.  attorneys  may 
request,  and  the  application,  to  be  in  writing,  shall  show  the  name 
and  address  of  the  person  for  whom  the  return  is  made,  the  kind  of 
tax  reported  on  the  return,  the  taxable  period,  the  reason  why  the 
inspection  is  desired.  The  application  shall,  where  the  inspection 
is  to  be  made  by  a  U.S.  attorney,  be  signed  by  such  attorney,  and  where 
the  inspection  is  to  be  made  by  an  attorney  of  the  Department  of 
Justice,  be  signed  by  the  Attorney  General,  the  Deputy  Attorney 
General,  or  an  Assistant  Attorney  General. 

It  has  to  be  addressed  to  the  Commissioner  of  Internal  Revenue, 
and  then  there  is - 

Mr.  Rumsfeld.  You  must  just  have  volumes  and  volumes  of  files 
where  you  keep  these  requests.  Does  it  go  down  below  to  the 
Assistant  Attorney  General  in  that  regulation? 

Mr.  Smith.  No. 

Mr.  Rumsfeld.  I  mean  it  must  take  rooms  to  house  the  files  for  all 
these  requests. 

Mr.  Smith.  Well,  sir,  it  certainly  takes  rooms  to  keep  all  of  our 
taxpayer’s  files. 

Mr.  Rumsfeld.  No;  I  mean  just  to  file  these  forms  that  HEW  has 
to  make  out  to  go  and  look  at  one. 
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Mr.  Smith.  Well,  I  do  not  think  the  requests  to  look  at  these 
are  all  that  numerous.  I  do  not  happen  to  know  how  many  there 
are.  We  have  a  small  section  of  the  people  in  the  Internal  Revenue 
Service  who  handle  these  requests. 

Mr.  Rumsfeld.  I  do  not  want  to  pursue  this,  it  is  a  little  off  the 
track,  and  I  think  the  information  that  the  chairman  was  seeking 
has  arrived.  But  I  would  personally  be  curious  to  know  how  many 
people  are  involved  in  processing  such  requests  and  what  the  average 
number  has  been  in  the  last  year  or  two. 

Mi\  Smith.  Well,  I  will  be  happy  to  supply  that.  I  just  do  not 
happen  to  know  it. 

Mr.  Rumsfeld.  I  do  not  think  it  is  necessary  for  the  record,  but 
if  you  would  like  it  for  the  record - 

Mr.  Moss.  Supply  it  for  the  subcommittee. 

Mr.  Smith.  I  would  be  glad  to. 

Mr.  Rumsfeld.  Fine.  Thank  you. 

Mr.  Moss.  If  you  would  continue  with  vour  statement,  you  may. 

Mr.  Smith.  I  was  about  to  refer  to  the  problem  of  the  disclosure 
of  records  which  pertain  to  private  corporations  and  individuals. 
Government  records  necessarily  include  much  information  on  the 
business  and  personal  lives  of  millions  of  individuals.  The  problem 
of  disclosure  has  often  been  before  the  courts  on  the  plea  of  private 
persons  seeking  to  prevent  Government  disclosure  of  information  con¬ 
cerning  them.  At  the  present  time,  another  committee  of  the  Con¬ 
gress  is  now  intensively  studying  the  question  of  possible  invasions 
of  privacy  by  the  Government.  It  should  be  recognized  that  a  great 
deal  of  undetected  discovery  of  personal  information  by  third  parties 
having  no  legitimate  claim  for  access  to  it  would  be  possible  if  “any 
person”  could  obtain  Government  records  concerning  other  persons 
unless  those  records  came  within  exemption  (4)  or  (6).  Therefore, 
the  scope  of  these  exemptions  becomes  crucial. 

Exemption  (4)  is  a  most  necessary  one,  this  is  the  trade  secrets 
one,  but  it  is  not  clear  whether  it  is  broad  enough  to  include  both 
information  submitted  to  the  Government  under  a  pledge  of  con¬ 
fidentiality  and  information  which  is  tendered  to  the  Government  in 
confidence.  There  are  established  rules  of  evidence  as  to  what  infor¬ 
mation  need  not  be  submitted  in  court  because  it  is  “privileged.”  It  is 
not  clear  whether  the  reference  to  information  which  is  “privileged” 
in  exemption  (4)  is  restricted  to  such  rules  of  evidence.  The  Treasury 
Department  would  like  to  be  certain  that  the  mass  of  personal  infor¬ 
mation  it  holds  in  the  files  of  the  Internal  Revenue  Service,  the  Bureau 
of  Customs,  and  the  Bureau  of  the  Public  Debt,  for  example,  would  be 
exempted  under  this  section.  I  will  cite  you  an  example. 

Supposing  somebody,  just  as  a  matter  of  curiosity,  wants  to  know 
the  extent  of  a  neighbor’s  purchases  of  Government  bonds,  and  we 
have  records  of  all  the  Government  bonds  held  in  the  names  of  any 
given  person.  This  type  of  information  is  not  submitted  to  us  in 
confidence  under  any  pledge  of  confidentiality.  It  is  not  informa¬ 
tion  that  is  obtained  from  persons,  so  it  is  not  covered  by  this — let’s 
see,  which  one  is  it. — it  is  not  obtained  from  the  public,  so  it  is  not 
under  (4),  at  least  it  does  not  seem  to  be,  and  yet  we  do  not  feel  that 
this  is  the  kind  of  information  that  ought  to  be  just  given  out  to  any¬ 
body  that  wants  it  for  any  purpose. 
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Exemption  (6)  for  “personal  and  medical  files  and  similar  matters, 
the  disclosure  of  which  would  constitute  a  clearly  unwarranted  in¬ 
vasion  of  personal  privacy,”  is  even  less  clear.  We  wonder  whether 
the  reference  to  “similar  matters”  would  include  matters  disclosed  to 
the  Treasury  concerning  persons  who  are  not  Government  employees 
but  are  applicants  for' some  privilege.  These  applicants  might  be 
seeking  a  foreign  assets  control  license,  an  alcohol  or  tobacco  license, 
merchant  marine  certificates,  or  authorization  to  practice  as  custom¬ 
house  brokers.  It  is  hoped  that  matters  concerning  them  given  to 
the  Treasury  would  be  as  exempt  from  disclosure  to  any  person  as 
would  be  the  personnel  files  of  Treasury  employees. 

A  greater  ambiguity  is  presented  by  the  proposed  test  for  preventing 
disclosure;  namely,  “a  clearly  unwarranted. invasion  of  personal  pri¬ 
vacy.”  An  invasion  of  personal  privacy  is  now  a  recognized  tort 
whenever  the  invasion  is  unwarranted.  An  invasion  of  privacy  is 
unwarranted,  according  to  modern  law,  when  the  public  interest  does 
not  warrant  the  invasion.  The  test  proposed  in  the  statute  would  there¬ 
fore  appear  to  divide  unwarranted  and  those  which  are  unwarranted 
but  not  clearly  so.  We  are  of  the  view  that  no  unwarranted  invasion 
of  privacy  is  justified  and  doubt  the  propriety  of  attempting  to 
legitimatize  it. 

Next  I  would  like  to  speak  about  what  we  feel  is  the  inappropriate¬ 
ness  of  the  court  provisions.  The  provisions  in  subsection  (b)  for 
district  court  action  in  the  event  of  nondisclosure  of  Government 
records  give  extraordinary  advantages  in  litigation  to  any  person 
who  may  want  to  see  Government  records  regardless  of  the  propriety 
of  his  demand.  The  provisions,  in  our  opinion,  depart  from  the  prin¬ 
ciples  of  fairness  which  characterize  the  judicial  process  and  would 
deprive  the  Government  of  the  benefit  of  many  usual  rules  of  judicial 
procedure. 

In  the  first  place,  any  disappointed  person  is  given  standing  to  sue 
an  administrative  agency  without  question,  simply  upon  his  complaint 
that  he  did  not  receive  all  of  the  records  and  files  which  he  had  de¬ 
manded.  Persons  who  are  dissatisfied  with  other  types  of  agency  ac¬ 
tion  or  inaction  are  entitled  to  seek  judicial  relief  if  they  have  suffered 
legal  wrong  because  of  the  agency  action  or  have  been  adversely 
affected  or  aggrieved  by  such  action  within  the  meaning  of  any  rele¬ 
vant  statute.  We  believe  that  persons  who  are  disappointed  in  obtain¬ 
ing  Government  records  and  files  should  be  provided  with  a  judicial 
remedy  only  if  they  have  thereby  been  wronged  or  adversely  affected. 

In  civil  litigation  the  plaintiff  has  the  burden  of  showing  that  he 
is  entitled  to  relief  and,  if  he  does  not  make  this  showing,  his  com¬ 
plaint  may  be  dismissed.  Under  the  proposed  legislation  the  com¬ 
plainant  has  no  obligation  to  show  any  reason  for  obtaining  Govern¬ 
ment  records  or  any  need  for  such  records,  he  simply  complains  that 
the  Government  has  not  given  him  what  he  demanded.  The  pro¬ 
priety  of  his  claim,  no  matter  how  contrary  to  the  public  interest  it 
might  be,  apparently  must  be  disregarded  by  the  court.  This  seems 
to  us  not  only  an  arbitrary  limitation  on  the  judicial  process  but  one 
which  may  cause  a  heavy  and  unnecessary  burden  on  the  judiciary 
as  well  as  upon  those  in  the  executive  branch  who  must  defend  these 
court  actions. 

Furthermore,  Congress  has  provided  that  certain  court  actions  are 
to  be  given  precedence  over  other  litigation  in  unusual  cases  which 
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are  of  general  public  importance.  The  proposed  legislation  would 
provide  precedence  over  all  such  expedited  actions  as  well  as  over 
regular  court  actions  for  the  demands  of  random  individuals,  regard¬ 
less  of  the  public  interest  in  the  satisfaction  of  their  demands.  My 
testimony  has  already  indicated  the  types  of  mischievous  and  danger¬ 
ous  demands  which  the  Government  may  be  called  upon  to  honor.  Sub¬ 
section  (b)  would  make  the  judiciary,  in  addition  to  the  executive, 
the  victim  of  such  demands. 

Under  the  discovery  rule — 34 — of  the  Federal  Rules  of  Civil  Pro¬ 
cedure  a  litigant  must  show  “good  cause”  for  obtaining  documents 
from  the  adverse  party.  However,  since  the  proposed  subsection  (b) 
would  open  to  any  plaintiff  or  defendant  in  Government  litigation 
Government  records  to  the  extent  demanded— unless  within  the  eight 
exceptions — the  discovery  rule  is  nullified  insofar  as  the  Government 
is  concerned.  The  adverse  party,  however,  remains  protected  by  that 
rule.  Furthermore,  subsection  (b)  does  not  allow  for  the  protection 
for  privileged  documents  permitted  under  the  Rules  of  Civil  Pro¬ 
cedure  and  under  18  U.S.C.  3500  in  criminal  cases  for  delivery  of 
Government  documents  to  the  court  in  camera  and,  if  the  court  finds 
necessary,  sealed  for  appellate  court  review. 

Finally,  it  is  questionable  whether  district  courts  should  be  invited 
to  engage  in  a  contest  with  administrators  and  to  punish  for  contempt 
any  administrator  with  whose  judgment  the  courts  may  disagree.  If 
an  agency  has  declined  a  particular  disclosure  request,  it  would  be 
doing  so  in  conformity  with  its  understanding  of  the  law  and  regula¬ 
tions.  The  impropriety  of  a  district  judge  imposing  a  contempt  sen¬ 
tence  and  arrest  upon  an  officer  of  an  agency  who  is  complying  with 
the  agency’s  regulations  was  pointed  out  by  the  circuit  court  in  a  well- 
known  decision  reversing  the  district  judge’s  contempt  decision  and 
upholding  the  officer’s  adherence  to  the  agency  rides.  (Appeal  of 
U.S.  Securities  and  Exchange  Commission,  226  F.  2d  501  (6th  Cir. 
1955) .) 

(4)  The  doubtful  constitutionality  of  the  legislation. 

Aside  from  the  questions  arising  from  the  text  of  the  proposed  leg¬ 
islation,  there  is  the  basic  question  whether  the  legislation  is  con¬ 
stitutional.  The  President  has  the  constitutional  responsibility  under 
article  II  to  preserve  the  confidentiality  of  documents  and  information 
the  disclosure  of  which  would  be  contrary  to  the  public  interest  in  the 
faithful  execution  of  the  laws.  The  proposed  legislation  would  remove 
this  responsibility  from  the  President  and  constitute  an  attempt  to 
exercise  it  by  the  Congress.  Such  action  by  Congress  would  appear 
to  violate  the  separation  of  powers  which  is  basic  to  the  Constitution. 
When  5  U.S.C.  22  was  amended  in  1958  with  respect  to  Government  in¬ 
formation,  and  here  I  am  getting  into  a  point  in  my  prepared  state¬ 
ment  that  you  commented  on  this  morning,  and  I  may  be  inaccurate 
here,  the  Senate  in  its  debate  recognized  the  constitutional  power  of 
the  President  to  withhold  information  the  disclosure  of  which  would 
be  contrary  to  the  public  interest — 104  Congressional  Record,  pages 
15688-15689, 15696, 1958.  I  can  only  say  on  that,  sir,  I  think  you  made 
it  abundantly  clear  that  you  did  not  recognize  it,  and  others - 

Mr.  Moss.  I  think  the  House  made  it  abundantly  clear  that  the 
House  did  not  recognize  it. 

Mr.  Smith.  I  do  know  that  upon  signing  the  bill  the  President  made 
it  abundantly  clear  that  he  was  standing  for  this  position  anyway. 

45-213— 65— pt.  1—5 
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Mr.  Moss.  We  had  the  unique  instance  of  the  President,  in  signing 
the  bill,  handing  down  an  interpretation  of  the  law  and,  as  I  pointed 
out  the  day  of  the  signing  in  a  statement  placed  in  the  Congressional 
Record,  it  was  still  the  role  of  the  courts  to  determine  what  the  Con¬ 
gress  intended  and  what  the  law  is.  I  would  be  perfectly  willing  to 
leave  that  to  the  courts. 

Mr.  Smith.  I  have  in  my  statement  cited  some  examples  of  dis¬ 
closure  which  would  be  required  under  the  proposed  bill  which  we  be¬ 
lieve  would  be  damaging  either  to  the  general  public  interest  or  to  the 
private  interests  of  many  individuals.  These  have  been  cited  out  of  a 
sincere  desire  to  be  of  assistance  to  the  subcommittee.  Should  the 
committee  decide  to  recommend  legislation  in  this  area,  I  should  cer¬ 
tainly  hope  that  it  would  see  fit  to  make  amendments,  particularly  as 
to  the  scope  of  the  eight  exemptions,  to  deal  with  these  problems.  How¬ 
ever,  I  would  not  be  honest  with  the  committee  if  I  did  not  express  my 
conviction  and  that  of  the  Treasury  Department  that  no  effort  at  leg¬ 
islation  in  this  area  will  be  beneficial  unless  it  recognizes  and  contains 
express  provision  for  the  Executive  to  prohibit  disclosure  of  informa¬ 
tion  on  grounds  of  the  public  interest.  As  I  have  pointed  out,  we  believe 
this  is  a  constitutional  prerogative  of  the  Executive  and  one  that  he 
must  be  able  to  exercise.  If  this  reservation  to  the  Executive  were  to 
be  incorporated  in  the  bill,  then  I  believe  that  it  is  possible  that  my 
suggestions  might  be  of  assistance  to  the  committee  in  its  further  con¬ 
sideration  of  this  legislation.  Should  it  be  the  committee’s  conclusion, 
on  the  other  hand,  that  this  reservation  should  not  be  included  in  the 
legislation,  then  I  am  not  sanguine  about  the  possibility  of  its  pre¬ 
paring  a  bill  which  my  Department  would  find  acceptable,  because 
I  don’t  believe  that  it  is  possible  for  the  Congress  or  anyone  else  to 
conceive  a  bill  that  can  adequately  anticipate  and  specify  all  of  the 
situations  in  which,  to  protect  the  public  interest,  the  Government 
should  be  able  to  refuse  to  disclose  information. 

I  appreciate  very  much  the  opportunity  which  the  subcommittee  has 
given  me  to  express  the  views  of  the  Treasury  Department.  I  would 
be  glad  to  try  to  answer  any  questions  that,  the  committee  may  have. 

Mr.  Moss.  First,  let  me  say  that  I  regard  the  statement  you  have 
given  as  being  more  in  keeping  with  what  we  anticipated  than  was 
the  statement  we  received  from  the  Attorney  General’s  Office  this  morn¬ 
ing.  We  have  attempted  to  deal  with  some  of  the  areas  of  concern  to 
you.  I  think  that  is  appropriate,  and  certainly  that  is  the  reason  we 
have  hearings  before  these  committees. 

On  page  13  you  state  that — - 

I  would  not  be  honest  with  the  committee  if  I  did  not  express  my  conviction 
and  that  of  the  Treasury  Department  that  no  effort  at  legislation  in  this  area  will 
be  beneficial  unless  it  recognizes  and  contains  express  provision  for  the  Executive 
to  prohibit  disclosure  of  information  on  grounds  of  the  public  interest. 

Are  you  saying  that  we  should,  in  anything  we  might  decide  upon 
here  in  committee,  recognize  a  constitutional  right  of  the  President  to 
act  contrary  to  the  statute  if  he  finds  it  in  the  public  interest? 

Mr.  Smith.  Well,  sir,  I  think  what  I  intended  mainly  there  was  to 
say  that  unless  it  incorporated  what  is,  in  effect,  in  section  3  of  the 
Administrative  Procedure  Act  at  present,  it  would  not  be  adequate. 
It  does  not  necessarily,  I  feel,  have  to  be  the  same  words,  but  the 
equivalent  of  this  provision  in  section  3  which  reads : 
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Except  to  the  extent  that  there  is  involved  (1)  any  function  of  the  United 
States  requiring  secrecy  in  the  public  interest. 

I  am  not  trying  to  say  that  anybody  should  really  recognize  any¬ 
thing.  It  is  just  we  feel  that  it  is  essential - 

Mr.  Moss.  The  word  “recognize”  is  the  word  that  disturbs  me. 

Mr.  Smith.  Yes. 

Mr.  Moss.  The  additional  language. 

Mr.  Smith.  W ell,  I  feel - 

Mr.  Moss.  Granting  the  right  to  prohibit  disclosure  on  the  grounds 
of  the  public  interest  is  a  different  subject. 

Mr.  Smith.  I  think  that  is  the  essential  feature. 

Mr.  Moss.  Who  should  make  this  decision  ? 

Mr.  Smith.  I  think  that,  in  my  opinion,  and  this  is  the  way  it  works 
in  the  Treasury  Department  I  know,  that  essentially  it  is  the  decision 
of  the  Secretary  of  the  Treasury. 

Now,  that  does  not  mean  that  there  are  not  others  who  refuse  on  a 
given  occasion  or  in  a  specific  instance  to  disclosure  a  particular  mat¬ 
ter.  But  there  can  always  be  an  appeal  to  the  Secretary  of  the  Treas¬ 
ury  in  the  first  place  if  they  do  not  get  it  from  the  man  in  question 
and,  secondly,  the  refusal  is  almost  always  based  on  policies  which 
have  previously  been  approved  by  the  Secretary. 

So  that  I  think  that  essentially  and  ultimately  the  head  of  the  De¬ 
partment  is  the  man  who  should  make  this  determination. 

Mr.  Moss.  I  would  not  be  nearly  as  concerned  if  I  could  be  convinced 
that  that  was  the  case.  Going  back  over  the  years  on  occasion  I  have 
had  great  difficulty  in  getting  a  matter  acted  upon  by  the  head  of  the 
Department.  We  have  had  some  refusals  referred  to  us,  and  they 
have  been  pretty  well  down  the  line.  It  has  been  very  difficult  to  get 
the  Department  head  to  look  at  it. 

Mr.  Smith.  Well,  sir,  all  I  can  say  is  that  I  have  been  in  the  Treas¬ 
ury  22  years,  and  I - 

Mr.  Moss.  I  am  not  saying  we  have  had  this  problem  with  the 
Treasury. 

Mr.  Smith.  Yes. 

Mr.  Moss.  Remember,  we  are  not  here  considering  problems  arising 
only  in  connection  with  the  operation  of  the  Department  of  the  Treas¬ 
ury.  I  think  in  the  course  of  the  past  10  years  there  have  been  suf¬ 
ficient  reports  in  the  press  of  instances  uncovered  by  this  committee 
to  make  it  very  clear  that  we  are  not  just  conjuring  up  something  here. 
There  have  been  problems,  real  problems,  in  an  effort  to  overcome  these 
problems  that  we  are  proposing  an  effective  public  records  law. 

Mr.  Smith.  I  would  be  the  last  one  to  say  that  there  were  not  cases 
where  there  was  an  illegitimate  attempt  to  refuse  to  provide  informa¬ 
tion  either  to  the  Congress  or  to  members  of  the  public. 

I  will  say  this :  that  I  think  it  has  been  my  experience  that  there  has 
been  considerable  improvement  over  when  I  first  came  to  work  in  the 
Government.  I  came  to  work  in  wartime,  1943,  and  there  was  terrible 
overclassification,  for  example,  in  those  days.  People  were  busy  and 
they  had  a  good  excuse — the  war  effort- — for  refusing  to  give  anybody 
anything,  and  I  think  a  lot  of  people  in  Government  got  into  some 
very  bad  habits  and  forgot  who  they  were  working  for ;  namely,  the 
taxpayers,  the  citizens  of  the  United  States.  But  I  really  feel  that  as 
far  as  the  dissemination  of  information  is  concerned,  there  has  been 
great  improvement.  I  certainly  can  see  it  in  our  own  Department. 
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Mr.  Moss.  Yes;  I  think  there  have  been  improvements.  This  legis¬ 
lation  here  is  proposed  in  an  effort  to  bring  about  further  improve¬ 
ments. 

Mr.  Rumsfeld.  Mr.  Chairman,  may  I  ask  a  question  at  this  point  ? 

Mr.  Moss.  Certainly. 

Mr.  Rumsfeld.  In  your  statement  on  page  13  it  says — 

I  don’t  believe  it  is  possible  for  the  Congress  or  anyone  else  to  conceive  a  bill 
that  can  adequately  anticipate  and  specify  all  of  the  situations  in  which  to  pro¬ 
tect  the  public  interest  the  Government  should  be  able  to  refuse  to  disclose 
information. 

This  statement  is  a  statement  that  is  very  similar  to  the  one  that 
was  made  this  morning  by  a  representative  of  the  Justice  Depart¬ 
ment,  saying  basically  that  this  just  cannot  be  done;  the  bill  cannot  be 
drafted  that  could  solve  the  problem. 

It  reminds  me  of  discussions  before  other  committees  where  a  por¬ 
tion  of  the  executive  branch  of  the  Government  comes  before  the 
Congress  and  requests  contingency  funds  and  says,  “We  just  cannot 
possibly  detail  every  aspect  of  these  problems  and  we  request  a  con¬ 
tingency  fund.” 

Should  the  emphasis  be  on  the  words  “anticipate  in  the  future”  ?  If 
we  took  out  what  might  happen  in  the  future,  or  types  of  information 
it  might  be  desirable  to  refuse  to  disclose  that  we  do  not  know  about 
now,  isn’t  it  conceivable  in  your  mind  that  some  sort  of  bill  could, 
in  fact,  be  drafted  to  meet  those  instances  that  we  today  know  of  and 
that  if  some — I  say  this  facetiously,  some  sort  of  a  contingency  fund 
for  the  future  or  some  proviso  whereby  things  that  came  up  in  the 
future  that  we  were  not  aware  of,  could  be  worked  out  on  some  other 
basis  during  an  interim  period  ?  Are  you  going  to  stand  by  this  state¬ 
ment  taking  away  the  word  “anticipate”  and,  therefore,  the  unknowns 
of  the  future,  are  you  going  to  stand  by  the  statement  that  a  bill  just 
plain  cannot  be  drafted  ? 

Mr.  Smith.  Well,  I  think  mainly,  I  was  referring  to  anticipate 
for  the  future.  I  would  say  this:  that  we  probably  could  do  a  pretty 
good  job  of  listing  the  things  that  we  felt  should  be  withheld  at 
present  in  the  public  interest.  I  am  not  sure  that - 

Mr.  Rumsfeld.  Everything  is  in  the  public  interest;  I  mean,  that  is 
the  only  reason  we  are  having  this  hearing. 

Mr.  Smith.  Well,  records  should  be  withheld  because  it  is  not  in  the 
public  interest  or  contrary  to  the  public  interest  to  disclose  them.  I 
am  not  sure  that  your  committee  would  agree  with  our  enumeration, 
but  let  me  say  this :  that  in  this  statement  on  page  13  I  was  not  trying 
to  say  that  necessarily  nothing  could  be  done  by  legislation  in  this 
area.  I  think,  as  Mr.  Schlei  said  this  morning,  and  I  would  agree 
with  him,  that  if  there  was  a  reservation  to  the  Executive  so  that  he 
could  exercise  what  has  been  called  executive  privilege,  then  it  is  con¬ 
ceivable  that  something  might  be  gained  by  legislation  which  would 
carve  out  areas  where  Congress  feels  that  disclosure  should  be  made, 
although  I  must  say  that  my  own  personal  opinion  is  that,  as  I  said 
at  the  beginning  of  my  statement,  the  problems  are  not  so  much  the 
law  on  the  subject  as  the  implementation  of  the  law. 

I  think  if  every  department  and  agency  of  the  Government  would 
honestly  and  conscientiously  adhere  to  what  is  in  the  Administrative 


FEDERAL  PUBLIC  RECORDS  LAW 


61 


Procedure  Act  now  that  there  would  not  be  too  much  of  a  problem, 
and  I  think  that  is  more  the  problem  than  what  the  law  says. 

Mr.  Rumsfeld.  You  mention  in  your  remarks  this  danger  about 
nuisance  requests  or  frivilous  requests.  Haven’t  we  in  the  Govern¬ 
ment  faced  this  problem  in  other  areas,  and  isn’t  it  conceivable  that 
such  a  thing  could  be  resolved  by  charges  for  the  effort  that  would 
g-o  into  producing  the  document  or  the  information — the  cost  to  the 
Government  of  supplying  this?  You  mentioned  the  high  school 
student  requesting  voluminous  information  on  White  House  records. 
You  mentioned  that,  did  you  not? 

Mr.  Smith.  Yes ;  I  gave  that  as  an  example. 

Mr.  Rumsfeld.  I  cannot  conceive  of  a  high  school  student  if  he  is 
going  to  be  charged  for  the  amount  of  time  that  an  employee  is  going 
to  take  and  the  paper  and  materials  to  supply  the  records,  making 
such  a  frivolous  request. 

Mr.  Smith.  I  certainly  feel  that  some  provision  would  have  to  be 
made  for  user  charges  for  a  lot  of  the  area  covered  by  H.R.  5012. 

Mr.  Rumsfeld.  I  do,  too. 

Mr.  Smith.  Because  I  really  believe,  if  the  bill  were  enacted  in  its 
present  form — and  I  have  not  emphasized  this  in  my  statement,  and 
perhaps  I  should — there  would  be  a  tremendous  additional  burden 
placed  on  the  Government,  and  we  would  have  to  hire  a  lot  of  people 
to  handle  these  requests. 

Mr.  Rumsfeld.  I  would  personally  feel  that  we  should  have  user 
charges  on  that  type  of  thing,  and  that  the  burden  should  be  on  the 
person  who  desires - 

Mr.  Smith.  We  get  a  lot  of  nuisance  requests  now. 

Mr.  Moss.  Would  you  yield  at  that  point? 

Mr.  Rumsfeld.  Yes,  sir. 

Mr.  Moss.  I  think  it  has  been  clear  from  the  very  beginning  of  the 
work  of  this  subcommittee,  certainly  it  would  be  very  clear  in  any  re¬ 
port  accompanying  this  legislation,  commenting  on  the  language  on 
page  2,  line  1 : 

Every  agency  shall,  in  accordance  with  published  rules  stating  the  time,  place, 
and  procedure  to  be  followed,  make  all  its  records  promptly  available  to  any 
person. 

Now,  we  certainly  intend  that  this  be  reasonable,  the  Government 
not  be  put  to  any  heavy  costs  or  extra  costs  in  compiling  specialized 
information,  that  which  is  available  conveniently.  We  are  not  ask¬ 
ing  here  that  there  be  a  requirement  imposed  upon  the  agencies  and 
departments  that  they  go  in  and  compile  exhaustive  data  for  a  person 
who  might  just  be  curious,  and  certainly  the  consideration  of  any 
appropriate  charges  is  a  matter  this  committee  would  not  reject. 

The  proposal  here  is  advanced  as  a  reasonable  proposal  by  reason¬ 
able  men  to  try  to  improve  the  availability  of  information  to  the 
American  public,  and  for  no  other  reason. 

I  do  not  think  any  of  the  authors  of  the  legislation  is  any  less  con¬ 
cerned  over  the  need  of  this  Government  to  operate  in  an  orderly 
fashion  than  those  in  the  executive  department  who  are  charged  with 
the  responsibility  of  operating  it. 

Mr.  Smith.  I  am  sure  of  that. 

Mr.  Moss.  I  do  not  think  we  want  to  have  information  which  would 
be  prejudicial  to  the  Government,  to  its  security,  whether  it  be  fiscal  or 
military,  be  made  available  to  anybody. 
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I  just  wanted  to  make  that  clear  that  we  are  not  asking  here  that 
you  marshal  up  an  army  of  new  clerks  to  start  gathering  information. 

Mr.  Rumsfeld.  I  certainly  did  not  mean  to  imply  that  your  bill  con¬ 
templated  that  because  I  also  introduced  the  bill. 

Mr.  Moss.  Yes;  I  felt  that  the  response  indicated  that  it  might 
have  been  contemplated,  and  that  is  why  I  wanted  to  make  it  clear. 

Mr.  Smith.  I  might  make  a  point  here,  although  it  is  not  entirely 
relevant.  We  have  a  section  of  lawyers  in  the  Internal  Revenue  Serv¬ 
ice  called  the  Power  of  Attorney  Section  that  has  to  examine  powers 
of  attorney  of  lawyers  who  claim  to  represent  taxpayers. 

The  necessity  for  this  is  because  there  are  all  kinds  of  people  who 
come  in  and  represent  themselves  and  who  state,  “I  represent  John 
Doe,  taxpayer,  and  I  want  to  get  copies  of  returns  or  I  want  to  get 
information.”  In  many  of  these  cases  these  people  who  were  just 
trying  to  get — didn’t  represent  them,  or  previously  did  but  no  longer 
do,  or  something  like  that — but  just  trying  to  get  personal  information. 
This  is  why  we  have  to  have  a  very  careful  examination  of  the  power 
of  attorney  of  every  lawyer  who  comes  in  and  claims  to  represent 
somebody  to  make  sure  he  does. 

It  is  amazing  how  many  people  will  try  for  one  reason  or  another, 
business  purposes,  to  find  out  who  are  good  prospective  customers, 
what  their  assets  are  or  something,  to  get  information  that  is  available 
within  the  records  of  these  Government  agencies. 

So  that  I  merely  point  this  out  to  say  that  I  may  be  wrong,  but  T 
think  that  if  this  bill  were  passed,  there  would  be  a  tremendous  flow 
of  requests  by  people  for  information. 

Mr.  Griffin.  Mr.  Chairman,  may  I  ask  a  question  at  this  point  ? 

Mr.  Moss.  Certainly. 

Mr.  Griffin.  Mr.  Smith,  in  the  Treasury  Department  you  have 
regulations,  I  take  it,  determining  what  kind  of  information  is  avail¬ 
able  to  whom,  and  how,  and  when,  don’t  you  ? 

Mr.  Smith.  Yes,  we  do. 

Mr.  Griffin.  And  yet  the  thrust  of  your  statement,  as  I  read  it, 
is  that  it  is  impossible  for  Congress  to  lay  down  any  guidelines  for 
rules  as  to  when  and  where  information  should  be  made  available? 

Let  me  say  that  I  certainly  do  not  advocate  that  income  tax  returns 
should  be  made  available  to  anybody  or  to  the  public  generally.  But 
you  derive  your  powers  in  the  Internal  Revenue  Service  from  laws 
passed  by  Congress? 

Mr.  Smith.  Right. 

Mr.  Griffin.  You  would  not  have  any  record  or  any  information 
to  reveal  if  it  were  not  for  the  laws  that  Congress  passes? 

Mr.  Smith.  That  is  right. 

Mr.  Griffin.  And  why  can’t,  we,  in  passing  those  laws,  also  deter¬ 
mine  who,  when,  and  how  the  information  that  is  accumulated  under 
that  law  would  be  made  available?  Your  statement  seems  to  imply 
that  it  would  be  unconstitutional  if  we  did  so.  I  do  not  follow  that 
at  all. 

Mr.  Smith.  Well,  I  would  like  to  make  two  or  three  comments  on 
that,  sir.  One  is  that  while  a  great,  majority  of  the  information  that 
we  have  is  the  result,  of  laws  passed  by  Congress,  that  there  is  other 
information  that  we  get,  voluntarily  given,  which  is  at  least  not  the 
direct  result ;  in  other  words,  it  is  not  required  by  any  law  to  be  given 
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to  us,  such  as  the  voluntary  questionnaires  which  banks  and  business¬ 
men  are  now  giving  to  the  Government  as  to  their  international  lend¬ 
ing  activities,  for  instance. 

Secondly,  and  I  do  not  pose  as  anything  like  the  constitutional  law 
expert  that  Mr.  Schlei  is,  but  under  our  separation  of  powers,  as  I 
understand  it,  while  these  laws  are  passed  by  the  Congress  and,  there¬ 
fore,  we  would  not  get  this  information  if  it  were  not  for  the  laws 
passed  by  Congress,  once  these  laws  are  passed  by  the  Congress,  the 
Constitution  reposes  in  the  President  the  responsibility  and  authority 
for  the  faithful  execution  of  them  and,  therefore,  it  may  be  that  even 
though  Congress  begot  the  child,  it  does  not  have  complete  control 
over  the  child  after  it  is  begot,  to  put  it  bluntly. 

Mr.  Griffin.  Are  you  saying  that  Congress,  if  it  could  have  provided 
how  such  information  would  be  made  available,  cannot  amend  the 
original  statute— that  we  have  somehow  lost  this  legislative  power  that 
we  would  have  had  in  the  beginning? 

Mr.  Smith.  Well,  that  is  a  very  difficult  question  for  me  to  answer. 
I  would  only  say  this,  that  I  am  not  at  all  sure  but  what  even  if  you 
provided  as  to  how  the  information,  how  and  when  and  to  whom  it 
should  be  made  available,  that  there  might  not  be  a  situation  in  which 
the  President,  for  overriding  considerations  of  the  national  interest, 
would  feel  that  he  would  not  make  it  available. 

Now,  this  is  getting  into  a  very — an  area  that  I  am  very  uneasy 
about. 

Mr.  Moss.  Would  you  yield  ? 

Mr.  Griffin.  Yes,  I  yield. 

Mr.  Moss.  Are  you  saying  then  in  the  faithful  execution  of  the  law 
the  President  has  the  right  to  disregard  the  law  ? 

Mr.  Smith.  No;  because  he  has  to  support  and  defend  the  Consti¬ 
tution  and  the  laws  of  the  United  States.  But  he  also  has  the  responsi¬ 
bilities  for  the  national  security  and  various  other  things  under  the 
Constitution. 

Mr.  Moss.  He  shall  take  care  of  the  law,  to  see  that  the  law  is  faith¬ 
fully  executed. 

Mr.  Smith.  That  is  right.  I  suppose  in  a  situation  where  the  over¬ 
riding  national  interest  that  I  referred  to  related  to  one  of  his  other 
constitutional  or  legal  responsibilities.  But  I  am  getting  into  deep 
water  here  and  I  think  purely  and  simply  I  do  not  know  the  answer 
to  your  question.  I  think,  Mr.  Schlei  attempted  to  answer  it  this 
morning,  and  I  do  not  feel  that  I  can  do  any  better  than  he. 

I  wanted  to  make  one  further  point  though  before  I  forget  it,  sir, 
Mr.  Rumsfeld,  that  while  we  have  set  forth  in  our  regulations  the 
circumstances  under  which  records  can  be  made  available,  we  ran  into 
the  same  problem  that  we  feel  confronts  the  Congress  in  trying  to 
legislate  in  this  area  and,  therefore,  item  6  of  the  list  of  things  that 
won’t  be  diclosecl  is :  “if  the  disclosure  of  the  information  would  clearly 
be  inimical  to  the  public  interest.” 

In  other  words,  we  had  to  have  a  catchall  phrase  in  our  regulations 
because  we  did  not  feel  that  we  could  anticipate  all  of  the  possible 
situations  in  the  future,  so  that  what  we  have  in  our  regulations  paral¬ 
lels  the  point  I  was  making  with  respect  to  the  legislation. 

Mr.  Rumsfeld.  I  have  a  question,  Mr.  Chairman. 

On  page  13  of  your  statement  again  toward  the  earlier  portion,  you 
say  that  you  would  not  be  honest  with  the  committee  if  you  did  not 


64 


FEDERAL  PUBLIC  RECORDS  LAW 


express  the  conviction  of  the  Treasury  Department  that  no  effort  at 
legislation  in  this  area  will  be  beneficial  unless  it  recognizes  and  con¬ 
tains  express  provision  for  the  Executive  to  prohibit  disclosure  of 
information  on  grounds  of  the  public  interest.  There  is  your  Execu¬ 
tive  privilege  again. 

Mr.  Smith.  Yes,  that  is  the  Executive  privilege. 

Mr.  Rumsfeld.  Why,  if  there  is  no  law  today  which  recognizes  the 
principle  of  Executive  privilege,  should  the  bill  that  the  subcommittee 
is  considering  bring  it  up  ?  Doesn’t  this  stem  from  the  Constitution  ? 

Mr.  Smith.  I  think  the  Administrative  Procedure  Act  recognizes 
this.  The  first  paragraph  of  section  3  exempts  from  the  provisions - 

Mr.  Rumsfeld.  Was  this  the  creation  of  it  or  did  it  stem  from  the 
Constitution  ? 

Mr.  Smith.  Well,  no — the  Administrative  Procedure  Act  did  not 
originate  the  doctrine  of  Executive  privilege ;  that  is  right. 

Mr.  Rumsfeld.  That  is  my  point,  it  did  not  create  the  concept  or 
authority. 

Mr.  Griffin.  Do  you  claim  it  recognizes  it  though  ? 

Mr.  Smith.  The  Administrative  Procedure  Act  ? 

Mr.  Griffin.  Yes. 

Mr.  Smith.  I  believe  it  does. 

Mr.  Griffin.  What  section  ? 

Mr.  Smith.  The  first  sentence. 

Mr.  Griffin.  I  see. 

Mr.  Rumsfeld.  My  point  is  I  fail  to  see  why  the  proposal  that  is 
being  considered  by  this  subcommittee  should  contain  express  pro¬ 
vision  for  Executive  privilege  since  this  doctrine  comes  from  the 
Constitution  and  would  exist,  according  to  the  people  who  subscribe 
to  this  theory,  as  the  gentleman  who  appeared  this  morning  obviously 
does,  apart  from  anything  we  did  or  did  not  do. 

Mr.  Smith.  I  would  only  say - 

Mr.  Rumsfeld.  Y ou  see  my  point  ? 

Mr.  Smith.  Yes,  I  see  your  point. 

I  would  only  comment  this  way,  that  since  it  is  in  the  law  now  and 
it  is  a  position  which  the  Executive  has  taken  traditionally  since  the 
beginning  of  the  Nation  practically,  if  it  were  to  be  omitted  from  the 
law  now,  and  I  am  sure  that  if  this  committee  were  to  omit  it  from 
the  law  now,  they  would  make  it  clear  they  were  omitting  it  because 
they  did  not  recognize  the  validity  of  the  doctrine  of  Executive  privi¬ 
lege,  then  it  seems  to  me  that  the  bill  would  squarely  raise  this  con¬ 
stitutional  issue. 

Mr.  Griffin.  Would  the  gentleman  yield  to  me  ? 

Mr.  Rumsfeld.  Certainly. 

Mr.  Griffin.  I  want  to  enter  into  the  record  a  challenge  to  the 
statement  that  section  3  expressly  recognizes  the  doctrine  of  Executive 
privilege.  I  assume  you  are  referring  to  the  words  “except  to  the  ex¬ 
tent  that  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest” - 

Mr.  Smith.  Yes. 

Mr.  Griffin.  “Or  any  matter  relating  solely  to  the  internal  man¬ 
agement  of  an  agency.” 

Mr.  Smith.  The  first. 

Mr.  Griffin.  Yes. 
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Is  that  the  language  that  you  are  referring  to  ? 

Mr.  Smiti-i.  Yes. 

Mr.  Griffin.  Naturally  reasonable  men  can  differ  on  the  meaning 
and  interpretation.  Congress  is  determining  here  that  in  those  in¬ 
stances  it  is  not  necessary  to  make  a  disclosure,  but  there  is  no  express 
recognition  of  any  doctrine  of  executive  privilege. 

Mr.  Rumsfeld.  In  other  words,  you  are  saying  Congress  wrote  that 
and  Congress  could  amend  it  or  delete  it  or  do  anything  it  wishes. 

Mr.  Griffin.  Surely  if  there  is  any  doctrine  of  executive  privilege, 
it  is  founded  on  the  Constitution  and  not  on  that  section. 

Mr.  Smith.  I  would  certainly  agree  with  that. 

Mr.  Griffin.  I  do  not  admit  a  doctrine  of  executive  privilege  exists. 

Mr.  Smith.  The  Administrative  Procedure  Act  did  not  create  the 
doctrine  of  executive  privilege,  I  would  certainly  agree  with  that,  and 
I  do  not  think — I  will  even  go  so  far  as  to  say  that  I  do  not  think 
it  is  important  whether  I  agree  or  not  that  section  3  recognizes  the 
doctrine  of  executive  privilege. 

Mr.  Griffin.  You  people  in  the  agencies  and  departments  may  read 
it  that  way. 

Mr.  Smith.  I  had  always  understood  that  is  what  it  represented, 
a  recognition  of  it. 

Mr.  Moss.  Would  you  yield  to  me?  I  would  like  to  join  in  that 
statement  of  my  colleague  that  I  certainly  can  find  nothing  in  section  3 
that  recognizes  the  executive  privilege.  It  is  a  statutory  expression 
saying  that  any  function  of  the  United  States  requiring  secrecy  in  the 
public  interest  can  be  exempted  from  the  provisions.  But  I  do  not 
see  any  recognition. 

As  a  matter  of  fact,  even  the  framers  of  the  Constitution  were  able 
to  deal  with  secrecy  when  they  felt  they  wanted  to  grant  it.  They  did 
grant  it  to  the  Congress  in  connection  with  the  publication  of  a  journal 
of  the  proceedings  of  the  Congress.  They  required  us  to  publish  it 
excepting  those  portions  which  the  Congress,  in  its  judgment,  deemed 
required  secrecy.  That  is  the  only  place  you  will  find  it.  So  they 
were  not  unaware  of  the  fact  that  there  might  be  a  requirement  for 
secrecy.  But  the  only  place  they  granted  it  expressly  was  to  the 
Congress. 

Now,  I  notice  in  the  response  to  the  letter  I  addressed,  the  Febru¬ 
ary  12  letter  addressed  to  the  Treasury  Department,  that  in  response 
to  question  No.  7,  “What  limitations  are  placed  upon  the  availability 
of  records  and  files  to  the  general  public  either  by  statute,  rule,  or 
practice,”  the  Treasury’s  response  was  as  follows : 

The  principal  limitations  placed  on  making  available  records  and  files  of 
the  Office  of  the  Secretary  are  contained  in  the  following  statutes.  The  relevant 
regulations  are  generally  those  of  the  operating  bureaus  reported  elsewhere. 

A.  Confidential  information  in  general:  5  U.S.C.  1002  as  implemented  by  31 
CFR  Part  1 ;  18  U.S.C.  1905 ;  5  U.S.C.  139b. 

B.  Income  tax  information :  26  U.S.C.  6103,  6104,  6106,  7213. 

C.  Information  on  returns  and  order  forms  relating  to  narcotic  drugs  and 
marihuana:  26  U.S.C.  7237(e). 

D.  Bank  information :  12  U.S.C.  77 ;  18  U.S.C.  1906. 

E.  Classified  information  affecting  the  national  security:  18  U.S.C.  793,  794, 
798  and  E.0. 10501  (1953),  as  amended,  and  as  implemented  by  Treasury  Depart¬ 
ment  Order  No.  160,  revised,  dated  March  23, 1962,  as  amended. 

F.  Miscellaneous  information : 

Information  affecting  the  Reconstruction  Finance  Corporation :  18  U.S.C. 

1904. 
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Coast  Guard  records  of  discharge  books  and  certificates:  46  U.S.C.  643(f), 
and  the  source  of  certain  information  received  by  Coast  Guard  officials :  46 
U.S.C.  234. 

Subpenas  in  libel  suits  aaginst  the  United  States :  46  U.S.C.  784. 

Confidential  information  obtained  under  the  Export  Control  Act  of  1949, 
as  amended :  50  U.S.C.  App.  2026(c) .” 

Now,  it  would  appear  that  you,  in  this  instance,  cited  considerable 
additional  material,  additional  statutory  authority,  as  the  basis  for 
the  withholding  rather  than  relying  upon  the  general  provisions  of 
section  3  of  the  Administrative  Procedure  Act. 

Mr.  Smith.  Oh,  yes,  sir. 

Of  course,  the  very  first  one  we  list  is,  I  believe  is,  5  U.S.C.  1002 
which  is  the  Administrative  Procedure  Act.  We  do  list  that. 

Mr.  Moss.  Yes. 

Mr.  Smith.  Yes,  sir. 

Mr.  Moss.  The  only  interesting  thing  on  5  U.S.C.  22  that  I  would 
like  to  raise,  I  remember  before  we  amended  that,  that  it  was  cited 
by  most  departments  and  agencies  time  and  time  again  as  the  au¬ 
thority  for  withholding.  You  may  continue. 

Mr.  Smith.  'I  have  nothing  further,  Mr.  Chairman,  except  to  be 
available  to  answer  any  further  questions  that  you  have. 

Mr.  Moss.  Are  there  further  questions? 

Mr.  Kass? 

Mr.  Kass.  Mr.  Smith,  you  stated  on  page  12  of  your  statement 
that  the  President  has  the  constitutional  responsibility  under  article 
II  to  preserve  the  confidentiality  of  documents  and  information. 
What  is  the  specific  constitutional  citation,  article  II  what? 

Mr.  Smith.  Well,  section  3,  I  think  it  is,  to  faithfully  execute  the 
laws. 

Mr.  Kass.  This  was  your  interpretation? 

Mr.  Smith.  Yes. 

Mr.  Kass.  Thank  you.  Section  3  of  the  Administrative  Procedure 
Act,  as  I  asked  Mr.  Schlei  this  morning,  was  passed  in  1946.  In  the 
19-year  history  of  that  section,  do  you  think  that  the  public  information 
section  has  really  been  a  public  information  section  in  the  light  of  the 
legislative  history  of  the  section? 

Mr.  Smith.  So  far  as  the  Treasury  is  concerned,  I  think  so.  We 
make  everything  available  except  where  we  feel  it  should  not  be  made 
available. 

Mr.  Moss.  We  have  had  a  minimum  of  complaint  against  the 
Treasury. 

Mr.  Griffin.  In  fact,  according  to  Drew  Pearson’s  column  this 
morning  you  may  be  giving  out  too  much  information. 

Mr.  Smith.  We  get  it  both  ways. 

Air.  Kass.  Yet  in  your  answer  to  Mr.  Moss’  questionnaire  the  very 
first  citation  given  earlier  was  5  U.S.C.  1002  not  for  public  information 
but  for  withholding  this  information. 

Mr.  Smith.  Yes,  sir. 

Mr.  Kass.  If  the  Treasury  Department — you  touched  on  that  earlier 
with  Mr.  Rumsfeld — were  authorized  to  charge  reasonable  fees  for 
obtaining  the  information,  would  this  relieve  the  problem  that  you 
spoke  of — the  malicious,  the  evil,  or  the  meddling  purpose  ? 

Mr.  Smith.  Well,  it  would  enable  us  to  hire  the  people  and  make 
the  facilities  available  for  whatever  volume  of  requests  would  come. 
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I  personally  think  somewhere  along  the  line  there  that  the  taxpayer 
should  not  be  asked  to  foot  the  bill  for  a  lot  of  trivial,  meddlesome 
requests  for  information  where  there  is  no  real  need  for  it. 

Mr.  Kass.  Do  you  mean  the  taxpayer,  in  general,  or  the  individual 
taxpayer  or  the  individual  citizen  ? 

Mr.  Smith.  I  mean  I  am  talking  about  the  taxpayers  in  general. 
Of  course,  as  you  say,  if  we  had  user  charges,  then  the  person  request¬ 
ing  it  would  pay  a  fee,  but  you  have  got  employees  on  the  rolls  and 
coming  up  for  pensions  after  25  or  30  years,  and  so  on.  I  just  do  not 
think  it  is  good  government  even  where  they  pay  for  it  to  provide  a 
facility  for  a  useless  request  for  information. 

Mr.  Kass.  But  don’t  you,  in  fact,  have  specific  statutory  authority 
for  user  charges  in  5  U.S.C.  140  ? 

Mr.  Smith.  I  am  advised  by  Mrs.  Lloyd  that  we  do  have  authority. 
I  do  not  know  the  full  scope  of  it  without  examining  that  question  a 
little  further,  but  I  know  there  is  basic  legislation  for  the  establishment 
of  user  charges. 

Mr.  Kass.  Mr.  Smith,  what  is  your  present  authority  for  withhold¬ 
ing  income  tax  returns  ? 

Mr.  Smith.  I  think  it  is  cited  in  that  response  of  ours :  7213,  title 
26, 7213, 1  believe,  is  the  basic - 

Mr.  Kass.  As  you  read  H.R.  5012,  if  that  bill  were  enacted,  would 
that  in  any  way  change  the  existing  statutory  authority  given  you  by 
the  Congress  to  withhold  those  income  tax  returns  ? 

Mr.  Smith.  Well,  I  meant  to  mention  it  in  my  statement  and  I 
neglected  to  put  it  in  there,  but  we  have  been  quite  concerned  to  try  to 
figure  out  what  the  legal  effect  of  section  2  would  be  both  as  to  the 
specific  statutes  and  as  to  18  United  States  Code  1905. 

I  would  certainly  think  that  there  might  be  some  disagreement  as 
to  whether  those  statutes  were  overridden  and  I  would  certainly  rec¬ 
ommend  if  this  bill  were  acted  upon,  that  you  might  want  to  wish  to 
consider  specifying  in  some  way  the  impact  of  this  bill  on  some  of 
these  other  statutes. 

Mr.  Kass.  Mr.  Smith,  you  understand  it  is  not  the  intention  of  the 
bill  as  drafted  and  as  introduced  by  the  members  of  the  committee 
and  others  to  repeal  any  existing  statute  which  authorizes  the  De¬ 
partment  to  withhold  information  such  as  income  tax  returns  ? 

Mr.  Smith.  Well,  I  am  glad  to  know  that.  We  were  not  sure. 

Mr.  Kass.  What  is  your  present-  -  - 

Mr.  Moss.  You  were  not  sure  ?  'What  does  the  language  on  page  3, 
line  5,  mean  ? 

Mr.  Smith.  Well,  I  am  talking  about  section - 

Mr.  Griffin.  Section  2  of  the  bill. 

Mr.  Smith.  Section  2  of  the  bill  which  says  “All  laws  or  parts  of 
laws  inconsistent  with  the  amendment  made  by  the  first  section  of  this 
act  are  hereby  repealed.” 

Mr.  Kass.  But,  Mr.  Smith,  taking  section  (c) — “this  section  does 
not  authorize  withholding  information  from  the  public  or  limiting  the 
availability  of  records  to  the  public  except  matters  that  are,”  and  then 
skipping  down  to  exemption  No.  (3)  “specifically  exempted  from  dis¬ 
closure  by  statute.” 

Mr.  Smith.  Yes;  I  should  have  said  that  our  main  worry  was  the 
impact  of  this  upon  18  U.S.C.  1905. 
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Mr.  Kass.  Well,  now,  liow  would  this  bill,  which  specifically  ex¬ 
empts  from  disclosure  matters  which  have  been  exempted  by  statute, 
affect  the  Trade  Secrets  Act  ? 

Mr.  Smith.  Well,  1905,  as  I  recall  it,  prohibits  disclosure  of  con¬ 
fidential  information  except  as  authorized  by  law,  and  when  you  get 
into  this  question  of  this  section  2,  if  it  were  enacted,  is  it  authorized 
by  law  ?  I  mean  does  section  2  have  the  effect  of  meeting  the  test  of 
1905.  I  think  that  is  our  point. 

Mr.  Moss.  I  think  it  is  a  very  good  point. 

Mr.  Kass.  Mr.  Smith,  in  your  opinion  could  this  matter  be  suffi¬ 
ciently  covered  by  the  legislative  history  or  would  your  department, 
faced  with  this  statute  if  enacted,  still  have  that  problem  ? 

Mr.  Smith.  Well,  we  certainly  would  be  amenable  to  any  guidance 
given  in  the  legislative  history,  and  we  would  endeavor  to  interpret 
it  naturally  in  the  way  in  which  it  was  intended  by  Congress.  But  I 
would  merely  suggest  that  there  might  be  some  way  in  which  this 
could  be  clarified  a  little  bit  in  order  to  avoid  that  problem. 

Mr.  Kass.  Mr.  Smith,  what  is  your  present  statutory  authority  for 
withholding  your  own  trade  secrets?  You  started  to  mention  that 
earlier,  dealing  with  ink  and  paper  processes  for  making  money  ? 

Mr.  Smith.  I  think  that  it  is  contrary  to  the  public  interest. 

Mr.  Kass.  So  the  statutory  authority - 

Mr.  Smith.  I  do  not  think  there  is  any  specific  statutory  authority 
we  could  point  to  for  that. 

Mr.  Kass.  You  would  not  point  to  5  U.S.C.  1002  ? 

Mr.  Smith.  Well,  that  is  public  interest.  I  think  we  would  say 
within  the  meaning  of  1002  that  the  process  for  making  the  ink  and 
paper  for  our  currency  must  be  maintained  a  secret  in  the  public  in¬ 
terest  within  the  meaning  of— yes,  I  suppose  we  could  cite  1002. 

Mr.  Kass.  So  then  your  specific  statutory  authority  in  this  instance 
is  1002? 

Mr.  Smith.  It  would  be  the  only  specific  one. 

Mr.  Kass.  These  are  trade  secrets  or  other  informational  matters 
which  your  department  has,  on  its  own,  developed  ? 

Mr.  Smith.  Yes. 

Mr.  Kass.  And  not  given  to  you  by  anybody  else  ? 

Mr.  Smith.  Yes,  and  I  might  say  there  are  other  cases  of  that. 
For  instance,  the  Coast  Guard  is  constantly  developing  various  kinds 
of  equipment,  electronic  and  otherwise,  that  it  uses  in  its  various 
activities. 

Mr.  Kass.  Are  these  patented  ? 

Mr.  Smith.  Port  security  activities.  Some  are  patented  and  some 
are  not. 


Mr.  Kass.  Mr.  Smith,  as  the  law  now  stands,  5  U.S.C.  1002,  who, 
in  your  opinion,  is  a  person  properly  and  directly  concerned  who  should 
be  given  information,  who  should  "be  given  Government  information  ? 

Mr.  Smith.  Well,  I  think  it  depends  upon  the  nature  of  the  pro¬ 
ceeding,  of  the  subject  matter.  It  is  hard  to  generalize.  But  ob¬ 
viously,  let  us  say  a  man  who  applies  for  a  gold  refiner’s  license  is 
properly  and  legitimately  concerned  with  the  documents  that  he  sub¬ 
mitted  to  the  Treasury. 

For  instance,  if  he  wants  to  get  them  back  later  on  or  remember 
what  he  said  in  his  application ;  in  the  case  of  a  corporation,  a  majority 
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stockholder,  or  even  a  large  stockholder,  heirs,  the  heirs  of  that  same 
person  who  applied  for  the  gold  license.  This  is  the  general  area  in 
which  we  consider  who  is  properly  and  legitimately  concerned. 

Then  in  the  case  of  the  regulations  of  our  specific  bureaus  that 
carry  this  out,  for  instance,  the  Office  of  Domestic  Gold  and  Silver 
Operations,  I  believe  they  spell  out  who  they  do  consider  to  be  directly 
concerned,  but  it  is  hard  for  me  to  generalize  throughout  all  the 
operations  of  the  Treasury  Department,  for  instance,  in  any  given 
type  of  situation  because  they  vary,  whom  we  would  consider  properly 
and  legitimately  concerned. 

Mr.  Kass.  But  for  the  record  on  the  case  you  illustrated,  would  not 
that  information  fall  specifically  under  trade  secrets  and  commercial 
or  financial  information  obtained  from  the  public  and  privileged  or 
confidential — that  information  given  on  an  application  for  a  gold 
license? 

Mr.  Smith.  It  might,  yes,  but  I  think  we  could  cite  some  of  such 
type  of  information  that  we  would  not  feel  was  covered. 

Mr.  Kass.  In  the  general  sense  on  the  availability  of  information, 
though.  Mr.  Smith,  should  there  be  a  distinction  between  any  person 
seeking  information  and  those  persons  who  are  properly  and  directly 
concerned  ? 

Mr.  Smith.  We  believe  there  should  be ;  yes,  sir. 

Mr.  Kass.  Should  there  be  criteria  based  on  “properly  and  directly 
concerned, ”  or  should  the  criteria  be  more  properly  based  on  the  type 
of  information  that  you  are  going  to  make  available  or  not  make 
available  ? 

Mr.  Smith.  Well,  I  think  that  for  a  general  statute  it  is  very  diffi¬ 
cult  to  come  up  with  any  formulation  more  specific  than  something 
like  properly  and  legitimately  concerned  or  words  to  that  effect. 

I  think  that  in  applying  such  a  requirement  the  agencies  and  bureaus 
should  spell  out  what  their  determination  is  in  any  given  situation  so 
that  it  is  clear  to  the  public  and  to  the  Congress,  indeed,  if  they  look 
into  the  matter,  how  they  are  implementing  this. 

Mr.  Griffin.  Mr.  Kass,  could  I  ask  a  question  at  this  point  ? 

Mr.  Moss.  Certainly. 

Mr.  Griffin.  As  an  example,  suppose  that  the  gold  balance,  our 
gold  balance,  continues  to  go  down.  Could  you  in  the  Treasury  De¬ 
partment  decide  some  day  that  it  is  not  in  the  public  interest  to 
disclose  what  our  gold  balance  is  from  day  to  day  ?  Would  you  do 
that  ? 

Mr.  Smith.  We  actually  do  not  disclose  it  from  day  to  day.  We 
publish  information  as  to  our  gold  transactions  with  a  lag  of  2  or 
3  months. 

Mr.  Smith.  Something  like  that. 

Mr.  Griffin.  Two  or  three  months  ? 

Mr.  Smith.  And  we  feel  that  it  could  be  disastrous  under  certain 
circumstances  to  publish  the  information  about  our  gold  in  interna¬ 
tional  foreign  operations,  international  gold  operations. 

Let  me  give  you  an  example.  You  might  have  a  number  of  situa¬ 
tions  coming  together  that  would,  all  of  which  might  be,  unsettling  to 
confidence  in  the  dollar,  and  don’t  forget  we  have  to  worry  not  only 
about  American  citizens’  confidence  in  the  dollar,  but  foreigners,  and 
let’s  say  right  at  that  point  France  buys  $150  million  worth  of  gold 
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from  us,  a  big  purchase.  Tomorrow  we  may  buy  $50  million  worth 
of  gold  from  Italy.  Turkey,  and  so  on,  so  that  in  the  next  day  $50 
million  from  some  other  countries,  is  purchased,  and  when  our  3 
months’  statistics  come  out  it  is  2  or  3  months  later,  there  is  $100 
million  of  purchases  balanced  over  against  $150  million  of  sales,  but 
at  any  given  time,  if  we  had  to  make  available  immediately  in  some 
of  these  international  monetary  operations  of  ours  the  information  it 
could  counteract  just  exactly  what  we  are  trying  to  accomplish. 

For  instance,  whe  we  are  performing  exchange  operations  in  foreign 
markets  to  maintain  the  price  of  the  dollar  in  those  markets,  if  the 
speculators  knew  how  much  we  were  spending  to  support  the  price  or 
to  push  it  down,  either  one,  it  could  operate  exactly  contrary  to  what 
we  are  trying  to  accomplish  in  those  operations. 

Mr.  Griffin.  Well,  I  do  not  know  whether  it  is  good  policy  or  not, 
but  have  I  put  my  finder  on  some  information  that  would  not  be  ex¬ 
empt  under  the  bill  as  we  have  drafted  it?  In  other  words,  under  the 
bill  would  a  person  be  able  to  get  information  on  a  day-to-day  basis  ? 

Mr.  Smith.  I  think  there  is  some  that  would  not  be  covered.  Of 
course,  here  again  we  get  into  this  point  I  made  about  what  is  national 
defense. 

Mr.  Moss.  Do  you  classify  it? 

Mr.  Smith.  The  breadth  of  national  defense. 

Mr.  Moss.  Do  you  classify  this  information  ? 

Mr.  Smith.  I  do  not  think — no,  we  do  not,  not  these  actual  transac¬ 
tions.  I  do  not  think  they  are  classified.  National  security  classifica¬ 
tion. 

Mr.  Moss.  What  other  type  of  classification  are  you  authorized  to 
use? 

Mr.  Smith.  Well,  none,  except  our  own  official  use  administratively 
which  merely  means  contrary  to  public  interest  to  give  it  out  at  this 
time. 

Mr.  Moss.  Are  the  persons  who  have  access  to  this  information 
cleared  by  any  form  of  clearance  procedure  ? 

Mr.  Smith.  Oh,  yes ;  indeed. 

Mr.  Moss.  At  what  level  ? 

Mr.  Smith.  Well,  the  whole  Office  of  the  Secretary  which  largely 
-controls  these  transactions  are  all  cleared  for  top  secret  or  higher. 

Mr.  Moss.  Is  this  information  handled  as  though  it  were  classified  ? 

Mr.  Smith.  Yes,  sir. 

Air.  Moss.  It  is  given  all  of  the  protection  that  would  be  given  to 
classified  material  ? 

Mr.  Smith.  Are  you  talking  about  information  on  gold  transactions 
or  foreign  exchange  transactions? 

Mr.  Moss.  That  is  right,  the  ones  we  have  just  been  discussing. 

Mr.  Smith.  Yes,  sir.  That  is  very  carefully  protected;  yes,  sir. 

Mr.  Moss.  For  all  practical  purposes  it  is  treated  as  classified  infor¬ 
mation,  then,  isn’t  it  ? 

Mr.  Smith.  It  is  handled  in  the  same  way;  yes,  sir. 

Mr.  Moss.  And  the  authority  to  handle  it  that  way  is  your  10501, 
is  it  not  ? 

Mr.  Smith.  Well,  sir - 

Mr.  Moss.  In  other  words,  you  have  not  withheld  a  classification  be¬ 
cause  you  thought  10501  failed  to  cover  it,  have  you? 
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Mr.  Smith.  Well,  I  think  the  answer  is  this,  sir,  that  we  are  cog¬ 
nizant  of  our  responsibility  not  to  classify  as  national  defense  infor¬ 
mation,  not  to  abuse  this  classification  authority  of  national  defense 
information. 

Now,  for  this  reason  we  use  that  type  of  classification  very  spar¬ 
ingly.  But,  on  the  other  hand,  there  is  information  of  this  type  that 
we  consider  it  would  be  seriously  contrary  to  the  public  interest  to  have 
revealed,  at  least  the  timing  of  it,  which  we  carefully  safeguard. 

Mr.  Moss.  Then,  if  you  felt  that  this  is  material  which  is  so  sensi¬ 
tive  that  it  has  a  direct  impact  upon  the  national  security  rather 
than  the  national  defense — I  do  not  think  you  separate  the  two,  but 
let  us  assume  that  you  can — then  isn’t  the  authority  for  classifying 
deficient  in  not  recognizing  national  security  rather  than  national 
defense  ? 

Mr.  Smith.  Well,  there  are  some  other  considerations  here  that  I 
ought  to  mention,  probably.  For  instance,  whenever  we  buy  or  sell 
gold  it  is  with  a  foreign  country. 

Mr.  Moss.  Yes. 

Mr.  Smith.  And  so  it  is  a  transaction  that  we  are  not  completely 
at  liberty  anyway  to  give  information  on,  make  public,  because  if  they 
are  selling  gold  it  may  be  contrary,  they  may  consider  it  contrary,  to 
their  interests  to  have  it  publicized  that  they  had  to  sell  gold  to  us.  So 
that  I  mean  it  is  not  information  that  is  owned  entirely  by  the  United 
States. 

Mr.  Moss.  That  is  specifically  exempted. 

Mr.  Smith.  What? 

Mr.  Moss.  That  is  specifically  exempted  by  this  proposed  legisla¬ 
tion,  under  “foreign  policy.” 

Mr.  Smith.  Right.  I  think  as  to  gold  transactions  they  come  under 
foreign  policy.  I  think  a  better  example  would  be  our  foreign  ex¬ 
change  operations  in  foreign  markets  where  we  are  not  selling  to 
foreign  governments  or  central  banks.  We  are  operating  in  exchange 
markets  where  private  individuals  and  institutions  are  buying  and 
selling  foreign  exchange.  There  the  foreign  policy  exception  does 
not  come  into  play. 

Then  you  get  into  this  question  about  a  little  wire  saying  “I  bought 
500,000  marks  today.”  That  one  thing  in  and  of  itself,  is  the  national 
defense  going  to  stand  or  fall  if  we  give  out  that  inf onnation  ?  I  am 
sure  nobody  would  say  that  the  country  was  going  to  fall  if  we  gave 
it  out. 

On  the  other  hand,  if  you  had  a  trend  in  the  market,  and  there 
were  a  series  of  transactions  over  a  period  of  4  or  5  days,  it  could  be 
very  serious.  I  think  this  is  one  reason  why  we  do  not  attempt  to 
give  this  the  national  defense  type  of  classification. 

Yet  we  feel  it  is  very  sensitive  information,  at  least  as  to  the  tim¬ 
ing  of  the  release  of  it.  It  is  like  this  silver  thing  that  I  referred 
to  about,  our  coins.  When  we  make  our  report  within  the  next  couple 
of  weeks  to  the  Congress  on  the  coinage  situation  and  what  we  propose 
Congress  enact  about  it,  we  are  going  to  give  the  Congress  a  wealth 
of  information.  We  are  going  to  give  them  everything  we  have. 

But  if  in  these  last  3  months  while  we  were  polishing  this  up  we 
had  to  give  out  little  bits  and  pieces  of  it,  we  would  have  had  a  con¬ 
troversy  raging  and  speculation  and  everything  else  going  on. 
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Mr.  Moss.  You  know  I  do  not  think  that  is  contemplated  under  this ; 
“Every  agency  shall,  in  accordance  with  published  rules  stating  the 
time,  place,  and  procedure  to  be  followed,  make  all  its  records  promptly 
available  to  any  person,”  and  I  think  some  of  the  records  you  are 
discussing  could  be  covered  under  appropriate  rulemaking.  Your 
report  on  a  matter  of  coinage  is  not  complete.  At  the  moment  it  re¬ 
flects  no  official  records.  It  is  a  proposed,  it  is  an  interim  report ;  it 
is  an  internal  memorandum  covered  here  under  “interagency  or 
intra-agency  memoranda  or  letters  dealing  solely  with  matters  of  law 
or  policy.”  Your  recommendations  to  the  Congress  are  a  matter  of 
policy,  solely.  You  may  put  in  a  lot  of  stuff  to  support  it,  and  if  it  is 
not  broad  enough  to  cover,  I  think  you  could  suggest  to  us  that  we 
make  a  modification  or  cover  it  by  appropriate  language  in  the 
report. 

Mr.  Smith.  Well,  factual  information,  for  instance,  I  had  a  re¬ 
porter  on  the  phone  the  other  day  about  when  are  we  coming  up  with 
our  coinage  recommendations,  and  I  said  I  hoped  very  soon.  He  said, 
“What  alloys  have  you  tested  at  the  Philadelphia  Mint?”  Well,  I 
said,  “We  have  tested  a  whole  bunch  of  alloys,  all  feasible  possibili¬ 
ties.”  He  said,  “Did  you  test  this  one?”  and  he  mentioned  a  specific 
metal  or  mineral. 

Yow,  there  is  factual  information  that  if  we  read  this  right  is  not 
covered  by  internal  memos  on  law  or  policy.  We  have  statistics  and 
we  have  records  of  tests  and  things,  just  factual  information 
which  could  be  very  damaging  to  give  out  at  the  wrong  time,  and 
yet  I  do  not  believe  we  would  say  that  it  is  covered  by  internal  memo¬ 
randums  of  law  or  policy. 

Mr.  Moss.  We  have  gone  into  a  lot  of  matters  here  today,  and  it 
seems  to  me  you  cannot  have  a  memorandum  dealing  solely  with  law 
that  does  not  cite  fact,  and  it  is  inconceivable  to  me  that  you  could 
have  a  memorandum  dealing  solely  with  policy  that  does  not  cite 
fact. 

Mr.  Smith.  Well,  I  would  suggest,  sir,  that  I  think  that  word 
“solely”  is  not  helpful  in  there,  because  this  is  what,  partly  what, 
gives  us  concern,  that  if  it  has  got  some  fact  in  it,  and  if  you  read 
this  one  way - 

Mr.  Moss.  If  you  cite  a  statute,  that  is  a  fact,  is  it  not,  and  a  matter 
of  law? 

Mr.  Smith.  But  if  we  had  an  internal  memo  discussing  policy, 
but  along  with  it  in  there  are  some  statistics,  some  facts,  let  us  say, 
on  testing  coins,  then  I  would  not  regard  that  memo  as  dealing  solely 
with  matters  of  law  or  policy,  at  least  that  is  the  way  I  interpreted 
this  provision. 

Mr.  Moss.  Mr.  Smith,  let  me  say  that  your  discussion  is  very  help¬ 
ful,  and  I  appreciate  it.  But  I  can  only  observe  that  the  tendency 
in  agencies  is  to  regard  these  things  very  narrowly  when  we  discuss 
them  in  a  committee,  and  very  broadly  when  they  administer  them. 

Mr.  Kass.  Mr.  Smith,  would  your  agency  have  any  objection  to 
releasing  those  memorandums  dealing  soley  with  facts — in  other 
words,  facts  compiled  for  your  agency,  no  policies,  no  law,  no  inter¬ 
pretations,  just  facts,  actual  investigation  reports,  accident  investiga¬ 
tion  reports,  in  the  Coast  Guard  or  other  things  like  this  ? 

Mr.  Smith.  Oh,  yes,  there  are  certain  ones  that  we  would. 
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Mr.  Ivass.  So  there  would  be  some  objection  even  to  specific  factual 
memorandums  after  all - 

Mr.  Smith.  Yes. 

Mr.  Kass  (continuing).  For  release. 

Mr.  Smith.  I  cannot  emphasize  this  question  of  timing  too  much. 
Something  that  could  be  very  damaging  to  be  put  out  today,  we  would 
be  glad  to  give  anybody  2  weeks  from  now.  I  think  the  matter— — 

Mr.  Moss.  But  the  agency  shall,  “in  accordance  with  published 
rules,  stating  the  time,  place,  and  procedure  to  be  followed.” 

Mr.  Ivass.  That  is  in  the  bill,  line  2,  page  2. 

Mr.  Smith.  Well,  I  thought  that  was  merely  saying  between  the 
hours  of  9  and  5 :30,  at  such  and  such  an  address. 

Mr.  Ivass.  I  suppose  you  could  also  say  between  2  and  4  a.m.,  on 
Sunday  morning? 

Mr.  Smith.  But  if  you  mean  timing,  if  you  mean  that  when  some¬ 
body  asks  for  something  and  we  say  you  can  check  in  6  months  from 
now,  I  do  not  believe  you  mean  that. 

Mr.  Griffin-.  You  get  into  a  discussion  of  that  word  “promptly” 
in  line  3,  don’t  you  ? 

Mr.  Moss.  That  is  right. 

Mr.  Ivass.  Mr.  Smith,  you  objected  to  the  phrase  “clearly  unwar¬ 
ranted  invasion  of  personal  privacy.”  Why  ? 

Mr.  Smith.  I  almost  took  that  out,  but  it  seemed  a  little  funny  to 
say  in  a  law  you  had  to  exempt  something  clearly  unwarranted.  But 
if  it  was  just  plain  unwarranted  that  you  should  give  it  out. 

Mr.  Kass.  Does  not  your  own  regulation  that  you  cited  earlier  this 
afternoon  stating  something  about  those  matters  which  are  “clearly 
inimical  to  the  public  interest,”  what  is  the  difference  between  that - 

Mr.  Smith.  I  think  there  is  a  big  difference  there,  because  this  puts 
the  burden  on  us.  In  other  words,  this  is  the  emphasis  which  is  on 
not  withholding.  I  think  there  the  word  “clearly”  puts  the  burden 
on  the  Government  agency  to  give  it  out. 

Mr.  Kass.  Whose  burden  would  this  be  under  the  “clearly  unwar¬ 
ranted  invasion  of  personal  privacy”  ? 

Mr.  Smith.  I  suppose  it  is  the  same  situation,  although  I  still  must 
say  that  if  it  is  an  unwarranted  invasion  of  personal  privacy,  I  cannot 
see  why  Congress  would  want  to  say  it  should  be  given  out.  It  is  a 
minor  point,  though,  I  must  say,  I  almost  took  it  out  of  the  statement 
because  I  do  think  it  is  a  little  petty,  that  point.  It  offended  my  sensi¬ 
bility  a  little  bit. 

Mr.  Kass.  Mr.  Smith,  one  other  question :  We  were  talking  earlier 
about  the  concept  of  persons  properly  and  directly  concerned.  Who 
sets  the  criteria  as  to  who  is  a  person  properly  and  directly  concerned 
in  your  agency  ? 

Mr.  Smith.  I  would  say  it  was  the  head  of  the  department  and  the 
heads  of  the  bureaus  that  promulgate  these  regulations. 

Mr.  Ivass.  Do  persons  in  other  agencies  and  departments  fall  under 
the  category  of  persons  properly  and  directly  concerned  ? 

Mr.  Smith.  It  depends  upon  whether  they  have  a  legitimate  need 
in  their  activities,  they  are  authorized  by  law  for  the  particular  type 
of  information  in  question. 

Mr.  Ivass.  I  am  talking  about,  for  example,  the  Department  of  the 
Treasury  files,  compiled  for  whatever  purpose  and  given  then  to  the 
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Department  of  Justice  for  litigation  purposes.  Do  you  make  a  deter¬ 
mination  as  to  whether  the  people  looking  at  those  hies  in  the  J ustice 
Department  are  properly  and  directly  concerned? 

Mr.  Smith.  We  make  them  state  what  their  need  for  them  is  and, 
of  course,  in  a  great  many  cases  it  is  our  own  litigation  in  the  sense 
that  the  Justice  Department  are  the  trial  attorneys  for  most  all  of  the 
litigation  in  which  the  Treasury  Department  is  a  party.  We  do  not 
do  our  own  trial  work  except  in  the  Tax  Court.  All  the  rest  of  our 
trial  work  is  done  by  the  Department  of  J  ustice. 

Mr.  Ivass.  Are  there  any  clear  guidelines  spelled  out  by  the  De¬ 
partment  of  Treasury  as  to  who  will  be  a  person  properly  and  directly 
concerned  for  any  information  given  out  ? 

Mr.  Smith.  Well,  I  believe  that  some  of  our  bureaus’  regulations  do 
spell  it  out.  For  instance,  I  happen  to  know,  because  it  was  one  I  saw 
not  too  long  ago,  I  do  not  believe  I  have  it  with  me,  in  the  regulations 
of  the  Office  of  Domestic  Gold  and  Silver  Operations,  which  issues 
licenses  to  processors,  and  refiners  of  gold,  they  have  specified  in  there 
who  are  entitled  to  obtain  information  contained  in  the  records  of  the 
licensing  division  on  gold  licenses  and  they  also  state  that  anybody 
can  come  in  and  find  out  if  a  given  company  has  a  gold  license,  and  the 
size  of  it.  In  other  words,  how  many  ounces  they  are  entitled  to  hold 
at  any  one  time  in  their  possession. 

Mrs.  Lloyd  informs  me  that  the  Bureau  of  Customs  specifies  in  its 
regulations  who  are  directly  and  legitimately  concerned. 

Mr.  Kass.  Have  you  supplied  that  information  to  the  committee  in 
your  questionnaire  or,  if  not,  could  you  supply  it? 

Mr.  Smith.  We  will  check  our  questionnaire  and  if  it  is  not  in  here 
we  will  be  happy  to  supply  it. 

Definition  of  Persons  Properly  and  Directly  Concerned  Under  Section  3(c) 

of  the  Administrative  Procedure  Act  as  Set  Forth  in  Regulations  of  the 

Offices  and  Bureaus  in  the  Treasury  Department 

This  memorandum  provides  information  for  the  record  of  the  hearings  on  H.R. 
5012  and  related  bills  before  the  Subcommittee  on  Foreign  Operations  and  Gov¬ 
ernment  Information  of  the  House  Committee  on  Government  Operations  on  the 
definitions  used  within  the  Treasury  Department  of  “persons  properly  and  di¬ 
rectly  concerned”  to  whom  matters  of  official  record  would  be  made  available  un¬ 
der  section  3(c)  of  the  Administration  Procedure  Act.  This  submission  covers 
definitions  provided  in  the  regulations  of  the  offices  and  bureaus  of  the  Treasury 
Department  in  addition  to  the  information  on  this  matter  previously  provided 
to  the  subcommittee  in  the  reports  of  the  offices  and  bureaus  of  the  Department 
in  answer  to  the  subcommittee’s  questionnaire  on  the  operation  of  section  3  of 
the  Administrative  Procedure  Act. 

There  follows  a  discussion  of  the  pertinent  provisions  of  the  regulations  of 
the  offices  and  bureaus  approximately  in  the  order  in  which  their  reports  were 
presented  in  the  submission  of  the  Treasury  Department  on  March  16,  1965,  in¬ 
cluding  the  regulations  of  the  Office  of  the  Comptroller  of  the  Currency  reported 
later  to  the  subcommittee.  Where  the  reports  detail  the  information  requested, 
it  is  referred  to,  but  not  reproduced  here.  Since  the  regulations  vary  depending 
upon  the  character  of  the  official  records  concerned,  the  character  of  the  records 
is  indicated  to  the  extent  relevant.  This  submission  includes  reference  to  the 
furnishing  of  official  information  by  a  bureau  to  persons  considered  directly  con¬ 
cerned  therewith  without  specific  request  from  such  persons.  This  submission 
does  not  include  reference  to  the  regulations  on  making  available  to  the  public 
final  opinions  and  orders  pursuant  to  section  3(b)  of  the  Administrative  Pro¬ 
cedure  Act. 

1.  OFFICE  OF  THE  SECRETARY 

Title  31,  Code  of  Federal  Regulations,  part  1,  subpart  A,  provides  for  the  dis¬ 
closure  of  official  information  pertaining  to  the  various  divisions  within  the  Office 
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of  the  Secretary  and  certain  other  offices  of  the  Department.  Section  1.2(f)  pro¬ 
vides  that  requests  for  information  shall  be  addressed  to  the  Administrative 
Assistant  to  the  Secretary  (now  the  Assistant  Secretary  for  Administration)  and 
shall  state  the  “interest  of  the  applicant  in  the  subject  matter  and  the  purpose 
for  which  the  information  is  desired.”  Further,  if  the  applicant  is  an  agent 
or  attorney  acting  for  another,  “he  will  attach  to  the  application  evidence  of  his 
authority  to  act  for  his  principal.”  Subsection  (g)  provides  that  the  determina¬ 
tion  will  be  made  “on  the  basis  of  the  nature  of  the  information  desired”  and 
that  the  determination  will  be  made  by  the  Administrative  Assistant  to  the  Sec¬ 
retary  or  the  Secretary  of  the  Treasury,  the  Under  Secretary,  an  Assistant  Sec¬ 
retary,  the  Fiscal  Assistant  Secretary,  or  the  General  Counsel. 

The  following  offices  which  responded  separately  to  the  questionnaire  are  also 
covered  by  the  disclosure  regulations  in  title  31,  Code  of  Federal  Regulations, 
part  1 : 

2.  Office  of  the  Assistant  Secretary  for  International  Affairs. 

3.  Office  of  the  Fiscal  Assistant  Secretary. 

5.  Office  of  Foreign  Assets  Control. 

6.  Office  of  Law  Enforcement  Coordination. 

9.  Bureau  of  Engraving  and  Printing. 

4.  OFFICE  OF  DOMESTIC  GOLD  AND  SILVER  OPERATIONS 

The  special  regulations  on  the  disclosure  of  information  for  this  office  (title  31, 
CFR,  Cum.  Supp.,  pt.  93)  were  set  forth  at  length  in  the  information  submitted  to 
the  subcommittee.  In  section  93.16(b)  the  persons  to  whom  official  business  rec¬ 
ords  deemed  confidential  are  available  are  described  in  five  paragraphs.  They 
include  applicants  for  gold  licenses,  applicants  who  have  been  denied  licenses, 
and  persons  whose  licenses  have  been  revoked,  any  agents  of  the  foregoing,  or 
their  successors  in  interest.  These  persons  may  secure  confidential  information 
concerning  the  application  and  licenses  in  which  they  have  an  interest.  In  addi¬ 
tion,  disclosure  may  be  made  to  “persons  properly  and  directly  concerned”  upon 
the  showing  of  a  court  order  in  pending  litigation  or  in  lieu  thereof  with  the 
written  consent  of  the  person  authorized  to  inspect  the  documents  under  the  reg¬ 
ulations.  A  person  showing  a  legitimate  interest  may  be  advised  of  the  form 
and  amount  of  the  license  held  by  any  other  person.  Also,  official  requests  from 
State  or  Federal  agencies  or  officers  will  be  met. 

7.  DIRECTOR  OF  PRACTICE 

The  roster  of  all  persons  enrolled  to  practice  and  the  roster  of  all  persons  dis¬ 
barred  or  suspended  from  practice  are  available  to  public  inspection.  Matters 
of  official  record  pertaining  to  the  enrollment  of  individuals  are  available  to 
persons  properly  and  directly  concerned.  Persons  seeking  such  information  should 
set  forth  the  interest  of  the  applicant  in  the  subject  matter  and  the  purpose  for 
which  the  information  is  desired.  If  the  applicant  is  an  attorney  or  agent  he 
should  attach  evidence  of  his  authority  to  act  for  his  principal  (31  CFR  10.90, 
10.91). 

8.  BUREAU  OF  CUSTOMS 

The  disclosure  regulations  of  the  Bureau  of  Customs,  title  19,  Code  of  Federal 
Regulation,  part  26,  describe  the  official  records  of  customs  business  transactions 
which  are  held  confidential  because  the  disclosure  would  be  detrimental  to  the 
interest  of  the  parties  involved  without  furthering  public  interest.  Section  26.4 
provides  that  the  information  contained  in  such  papers  and  documents  may  be 
made  available  to  the  importers,  exporters  or  their  duly  authorized  brokers, 
attorneys  or  other  persons  directly  in  interest,  or  other  agents.  Provisions  are 
included  for  disclosure  of  documents  in  litigation.  Section  26.5  provides  that  an 
accredited  representative  of  the  press  may  be  permitted  to  examine  vessel’s 
manifests  and  summary  statistical  reports  of  imports  and  exports  and  to  copy 
for  public  information  data  not  of  a  confidential  nature.  Certain  limitations  on 
the  information  which  may  be  copied  from  outward  and  inward  manifests  are 
specified.  Accredited  representatives  of  regularly  established  associations  are 
permitted  to  examine  vessel’s  manifests  for  the  purpose  of  securing  data  relevant 
to  merchandise  of  the  kind  or  class  in  the  imports  of  which  the  association  is  in¬ 
terested,  subject  to  other  provisions  of  the  regulations. 
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10.  BUREAU  OF  ACCOUNTS 

The  regulations  on  disclosure  of  public  records  in  the  Bureau  of  Accounts  in  31 
CFR  270.2  describe  the  official  records  as  including  appropriation  accounting  rec¬ 
ords,  collection  and  disbursing  accounting  records,  accounting  records  relating 
to  investment  accounts,  and  others.  The  regulations  state  that  certain  of  this 
information  is  held  confidential  “because  it  relates  to  the  personal  financial  trans¬ 
actions  of  individuals  or  corporations,  or  because  the  disclosure  of  information 
would  clearly  be  inimical  to  the  public  interest.”  A  request  for  information  in 
these  records  “should  set  forth  the  interest  of  the  applicant  in  the  subject  mat¬ 
ter  and  the  purpose  for  which  information  is  desired.”  The  determination  of 
disclosure  will  be  made  by  the  Secretary,  the  Under  Secretary,  or  the  Fiscal 
Assistant  Secretary. 

11.  BUREAU  OF  THE  PUBLIC  DEBT 

The  applicable  regulations  are  31  CFR  323.2.  They  state  that  apart  from 
records  pertaining  solely  to  internal  management  the  records  “pertain  to  the 
purchase  and  ownership  of  Government  securities  and  transactions  in  connec¬ 
tion  therewith.”  The  further  provide :  “These  records  ordinarily  will  be  dis¬ 
closed  only  to  the  owners  of  such  securities,  to  their  executors,  administrators 
or  other  legal  representatives  or  to  their  survivors,  or  to  investigative  and  certain 
other  agencies  of  the  Federal  and  State  Governments,  to  trustees  in  bankruptcy, 
receivers  of  insolvents’  estates,  or  to  Federal  and  State  courts,  where  proper 
order  has  been  entered  requesting  disclosure  of  information.”  The  regulations 
explain  that  the  records  are  held  confidential  as  to  other  persons  “for  the  reason 
that  they  involve  private  financial  affairs  of  individuals,  organizations,  and 
others  who  purchased  Government  securities  in  the  belief  that  in  so  doing  their 
affairs  would  not  be  exposed  to  public  scrutiny.”  A  request  for  information 
“should  be  accompanied  by  a  statement  of  the  reasons  why  such  information 
is  requested  and  evidence  that  the  person  requesting  information  is  entitled 
thereto.” 

12.  OFFICE  OF  THE  TREASURER 

The  regulations  of  this  Office  on  records  disclosure  (31  CFR  351.2)  describe 
the  official  records  as  including  “paid  checks  and  records  thereof ;  retired  obliga¬ 
tions  of  the  United  States  and  records  thereof;  records  relating  to  coin,  bullion, 
and  currency ;  and  various  accounting  and  other  records  relating  to  the  functions 
of  the  Office  of  the  Treasurer.”  Certain  of  this  information  is  held  confidential, 
the  regulation  states,  “because  it  relates  to  personal  financial  transactions  of  in¬ 
dividuals  or  corporations,  or  because  the  disclosure  of  the  information  wmuld 
clearly  be  inimical  to  the  public  interest.”  A  request  for  information  “should 
set  forth  the  interest  of  the  applicant  in  the  subject  matter  and  the  purpose 
for  which  the  information  is  desired.”  The  determination  of  disclosure  will  he 
made  by  the  Secretary,  the  Under  Secretary,  or  the  Fiscal  Assistant  Secretary. 

13.  INTERNAL  REVENUE  SERVICE 

The  regulations  on  disclosure  of  tax  returns  are  based  upon  provisions  in  the 
Internal  Revenue  Code.  Under  26  U.S.C.  6103(a)  the  bulk  of  tax  returns  shall 
not  be  open  to  inspection  except  by  Presidential  order.  Subsection  (b)(1)  per¬ 
mits  proper  officers  of  any  State  to  have  access  to  returns  or  abstracts  thereof 
of  any  corporation.  Subsection  (b)(2)  provides  that  the  designated  representa¬ 
tive  of  any  State  body  or  commission  charged  with  the  administration  of  the 
tax  laws  of  the  State  may  have  access  to  all  income  tax  returns  but  only  if  the 
purpose  is  to  aid  in  the  administration  of  State  tax  laws  or  to  furnish  local  tax 
authorities  with  information  for  tax  administration  purposes.  Written  request 
of  the  Governor  is  required.  Subsection  (c)  allows  stockholders  owning  more 
than  1  percent  of  the  outstanding  stock  of  a  corporation  to  inspect  the  annual 
income  return  of  such  corporation.  Subsection  (d)  provides  for  the  furnishing 
of  any  data  of  any  character  contained  in  or  shown  by  any  return  to  the  Com¬ 
mittee  on  Ways  and  Means  of  the  House  of  Representatives,  Committee  on 
Finance  of  the  Senate,  the  Joint  Committee  on  Internal  Revenue  Taxation,  or  a 
select  committee  of  the  Senate  or  House  authorized  to  investigate  returns  or  a 
joint  committee  so  authorized  by  concurrent  resolution,  sitting  in  executive 
session. 

The  regulations  issued  pursuant  to  Executive  orders  are  as  follows : 

Under  26  CFR  301.6103(a) — 1,  certain  tax  returns  are  open  to  inspection  by  a 
taxpayer  making  the  return  and  by  certain  others  including  the  taxpayer’s  ad- 
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ministrator,  executor,  or  trustee,  by  partners,  corporate  officers,  receivers,  or 
trustees  in  bankruptcy,  and  by  heirs,  next-of-kin,  or  beneficiaries  having  a  “mate¬ 
rial  interest  which  will  be  affected  by  information  contained  in  such  returns” 
(subsec.  (c)). 

Properly  authorized  State  tax  officials  and  tax  officials  of  the  District  of 
Columbia  and  Puerto  Rico  may  inspect  estate,  gift,  unemployment,  and  certain 
excise  tax  returns  filed  in  an  IRS  district  within  or  including  that  State  or 
political  entity,  if  for  tax  administration  purposes.  If  filed  in  another  district, 
the  returns  may  be  inspected  if  identified  with  particularity  ( subsec.  ( d ) ) . 

Officers  and  employees  of  the  Treasury  Department  may  inspect  tax  returns 
where  their  official  duties  require  it,  but  inspection  by  anyone  not  in  the  Internal 
Revenue  Service  for  reasons  other  than  tax  administration  must  be  on  applica¬ 
tion  in  writing  by  the  head  of  the  bureau  ( subsec.  ( e ) ) . 

The  head  of  another  executive  department  or  other  Federal  establishment 
or  one  designated  by  him  may  be  granted  permission  to  inspect  an  income  and 
other  tax  return  in  connection  with  a  matter  officially  before  him,  but  the  request 
must  be  made  by  the  head  of  the  department  or  agency  and  must  state  the  reason 
why  examination  is  sought  (subsec.  (f)). 

Where  necessary  in  the  performance  of  official  duties,  U.S.  attorneys  and 
Justice  Department  attorneys  may  be  granted  permission  to  inspect  income 
and  other  tax  returns,  but  their  requests  must  state  why  the  information  is 
desired.  Where  inspection  is  to  be  made  by  a  Justice  Department  attorney, 
the  application  must  be  signed  by  the  Attorney  General,  Deputy  Attorney 
General,  or  an  Assistant  Attorney  General  (subsec.  (g) ) . 

Under  section  301.6103 (a)-100  et  seq.  and  the  Executive  orders  which  these 
regulations  implement,  seven  governmental  agencies,  and  specially  authorized 
committees  of  Congress  are  permitted  to  inspect  certain  types  of  returns  neces¬ 
sary  to  carry  out  particular  Government  functions.  In  every  case  the  inspection 
is  to  be  authorized  or  requested  by  the  chairman  or  other  Government  head 
and  to  take  place  with  the  approval  of  the  Secretary  of  the  Treasury  or  Com¬ 
missioner  of  Internal  Revenue,  and  the  information  obtained  is  to  be  held 
confidential  except  to  the  extent  necessary  to  carry  out  the  purposes  of  inspection. 
The  Government  entities  covered  by  these  regulations  are  the  following: 

The  Department  of  Health,  Education,  and  Welfare  with  respect  to 
income  tax  returns  as  needed  in  the  administration  of  the  Social  Security 
Act,  as  amended  (subsec.  (a)-100). 

Committees  of  Congress  authorized  by  Executive  orders  to  inspect  those 
returns  specified  in  a  resolution  adopted  by  the  committee  in  accordance 
with  the  rules  of  the  appropriate  House  of  Congress  (subsec.  (a)-101). 

Securities  and  Exchange  Commission  with  respect  to  corporate  and 
individual  income  tax  returns  and  statistical  transcript  cards  as  necessary 
in  gathering  statistical  information  to  carry  out  functions  under  the 
Securities  Exchange  Act,  as  amended  (subsec.  (a)-102). 

Advisory  Commission  on  Intergovernmental  Relations  with  respect  to 
income  and  other  taxes  for  the  purpose  of  making  studies  and  investiga¬ 
tions  leading  to  recommending  methods  of  coodinating  and  simplifying  tax 
laws  and  administrative  practices  (subsec.  (a)-103). 

Department  of  Commerce  with  respect  to  income  tax  returns  for  the 
taking  of  such  data  as  the  Secretary  of  Commerce  may  designate  (subsec. 
( a )  -104 ) . 

Renegotiation  Board  with  respect  to  income  tax  returns  for  the  taking 
of  such  data  as  the  Chairman  of  the  Board  may  designate  (subsec.  (a)- 
105). 

Federal  Trade  Commission  with  respect  to  income  tax  returns  of  corpora¬ 
tions  as  an  aid  in  executing  the  Federal  Trade  Commission  Act  (subsec. 
(a) -106). 

Board  of  Governors  of  the  Federal  Reserve  System  and  the  Federal 
Reserve  banks  with  respect  to  the  information  return  made  by  a  com¬ 
mercial  bank  concerning  loans  and  commitments  to  foreign  obligors  under 
the  Interest  Equalization  Tax  Act  (subsec.  (a) -107). 

14.  BUREAU  OF  THE  MINT 

The  regulations  of  this  Bureau  governing  disclosure  of  official  records  are 
contained  in  31  CFR,  Cum.  Supp.  92.23.  This  section  provides  that  the  official 
records  of  the  weight  and  value  of  gold  and  silver  deposited  with  the  mint  and 
of  other  mint  matters  are  confidential  because  they  contain  information  of  a 
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confidential  nature  concerning  the  commercial  and  industrial  affairs  and  activ¬ 
ities  of  individuals  and  enterprises  and  because  to  permit  general  inspection 
of  these  documents  would  violate  public  and  private  confidence.  However,  these 
records  are  available  for  inspection  by  depositors  of  gold  and  silver  who  may 
inspect  documents  relating  to  their  deposits  and  by  persons  properly  and  directly 
concerned,  upon  furnishing  a  court  order  in  pending  litigation,  or  with  the 
written  consent  of  a  person  authorized  to  inspect  the  documents  under  the 
regulations.  Records  are  also  available  upon  official  requests  of  Federal  or 
State  governmental  agencies  or  officers  thereof  acting  in  their  official  capacities. 

15.  BUREAU  OF  NARCOTICS 

The  distribution  of  information  held  in  the  Bureau  of  Narcotics  is  governed  by 
a  number  of  Federal  statutes  and  the  regulations  issued  thereunder  which  are 
cited  and  described  in  the  response  of  the  Bureau  to  questions  6  and  7  of  the 
subcommittee’s  questionnaire.  Because  of  the  extensiveness  of  this  material  it 
is  not  reproduced  here.  It  should  be  noted  that  interpretations  of  the  narcotics 
laws  and  regulations  are  furnished  to  the  general  public  on  request  and 
particular  compilations  of  the  laws  and  regulations  are  furnished  to  profes¬ 
sional  persons.  Further,  interpretations  concerning  drugs  are  furnished  to  the 
drug  industry.  The  records  and  files  of  the  Bureau  with  respect  to  violations  of 
the  narcotic  laws  are  held  confidential  for  good  cause  and  because  certain  criminal 
files  are  classified  and  require  secrecy  in  the  public  interest. 

16.  U.s.  COAST  GUARD 

The  Coast  Guard  has  general  regulations  on  the  disclosure  of  records  and 
additional  regulations  on  disclosure  relating  to  particular  statutory  activities. 
The  general  regulations  are  contained  in  title  33,  CFR,  subpart  1.10.  This  sub¬ 
part  provides  that  official  records  and  documents,  except  those  classified  as 
“confidential”  by  reason  of  military  necessity  or  for  other  good  cause,  “will  be 
made  available  for  examination  by  persons  who  have  legitimate  and  valid  reasons 
for  seeking  access  to  such  records.” 

Title  46,  CFR,  subpart  3.10  provides  for  the  disclosure  of  information  regard¬ 
ing  shipment  and  discharge  of  merchant  mariners.  Section  3.10-1  states  that 
upon  inquiry  information  will  be  released  “as  to  the  dates  and  ports  of  the  com¬ 
mencement  and  termination  of  all  voyages  by  merchant  vessels  for  which  shipping 
articles  are  signed  before  shipping  commissioners.”  However,  other  information 
contained  in  shipping  articles  or  logbooks  required  to  be  kept  by  the  Coast  Guard 
will  be  released  only  to  a  limited  extent.  Under  section  3.10-5  the  application  for 
this  information  must  identify  the  applicant  and,  if  he  is  a  representative  of 
another,  must  specify  the  nature  of  the  representation  and  attach  proof  when 
required.  The  application  must  set  forth  the  interests  of  the  applicant  in  the 
subject  matter,  the  purpose  for  which  the  information  is  desired,  and  whether 
it  is  intended  for  use  in  prosecuting  a  claim  against  the  United  States.  Section 
3.10-10  governs  the  obtaining  of  information  by  representatives  of  any  party. 
Section  3.10-15  specifies  the  particular  persons,  such  as  the  master,  owner,  etc., 
who  may  obtain  information  from  shipping  articles.  This  includes  any  officer  of 
the  United  States,  or  of  a  State,  Territory,  or  political  subdivision,  or  the  Dis¬ 
trict  of  Columbia  acting  in  the  course  of  his  official  duty.  Section  3.10-25  provides 
the  same  specifications  of  persons  who  may  obtain  information  from  official  log¬ 
books.  Logbooks  may,  in  addition,  be  examined  by  a  member  of  the  crew,  a 
passenger,  an  underwriter,  or  an  authorized  representative  of  such  a  person  who 
was  connected  with  the  particular  voyage  for  which  information  is  sought. 

Title  46,  CFR,  subpart  136.13  provides  for  the  disclosure  of  records  relating  to 
marine  investigations.  Information  as  to  the  time,  place,  and  general  subject 
matter  of  investigations  will  be  released  upon  inquiry  except  when  such  informa¬ 
tion  is  confidential  for  security  reasons.  Other  information  relating  to  such 
investigations  will  be  released  to  a  limited  extent.  Under  section  136.13-5  the 
applicant  must  be  identified  and  his  representative,  if  any,  must  provide  proof 
of  his  designation.  The  applicant  must  set  forth  his  interest  in  the  subject  mat¬ 
ter,  the  purpose  for  which  it  is  desired,  and  whether  or  not  it  is  intended  for  use 
in  prosecuting  a  claim  against  the  United  States. 

Title  46,  CFR,  subpart  137.50  provides  for  the  disclosure  of  information  in 
connection  with  the  suspension  and  revocation  proceedings  with  respect  to  any 
license,  certificate,  or  document  issued  to  a  person  by  the  Coast  Guard.  Informa¬ 
tion  is  available  upon  inquiry  as  to  whether  an  investigation  of  a  specifi  ed  com- 
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plaint  is  in  progress  or  that  charges  have  been  preferred,  or  that  an  investigation 
has  been  closed,  and  as  to  scheduled  times  of  hearings  and  the  substance  of 
charges.  Information  disclosed  at  public  hearings  before  examiners  may  be 
released  upon  inquiry  so  long  as  the  cases  have  current  public  interest  There 
is  to  be  maintained  at  headquarters  a  file  of  the  Commandant’s  decisions  on  ap¬ 
peal  or  review  and  a  file  of  the  decisions  of  examiners,  and  in  the  district 
commander’s  office,  a  file  of  the  decisions  of  the  examiners  in  that  district. 
Copies  of  such  records  may  be  obtained  by  persons  properly  concerned  because  of 
litigation  or  other  collateral  interests  in  the  proceedings.  Such  persons  and  the 
appellant  may  obtain  a  copy  of  the  complete  hearing  transcript.  Appellants  are 
specifically  entitled  to  free  copies  of  these  records  as  a  matter  of  right.  As  in 
the  other  regulations,  the  applicant  must  be  identified,  specify  the  material  de¬ 
sired,  state  the  reason  for  the  request,  and  whether  or  not  the  information  is 
intended  for  use  in  litigation  involving  the  United  States. 

17.  U.S.  SECRET  SERVICE 

The  records  of  the  Secret  Service  are  of  two  types :  those  held  confidential  and 
those  available  for  inspection  by  members  of  the  public  upon  request.  The  types 
of  records  in  each  category  are  set  forth  in  section  3  of  the  document  on  “Orga¬ 
nization  and  Procedure  of  the  United  States  Secret  Service”  published  in  16  F.R. 
10861,  October  25,  1951.  This  section  provides  that  records  containing  reports, 
directions,  and  determinations  pertaining  to  criminal  investigations,  protection 
of  the  President  and  criminal  law-enforcement  activities  and  records  pertaining  to 
contraband  material  confiscated  pursuant  to  law  are  held  confidential  as  dis¬ 
closure  would  aid  law  violators  and  reduce  the  effectiveness  of  law-enforcement 
operations.  The  records  available  to  the  public  are  those  pertaining  to  public 
education  activities  relative  to  counterfeiting  and  the  theft,  forgery,  or  fradulent 
negotiation  of  Government  checks  and  records  of  inquiries  from  the  public  rela¬ 
tive  to  the  application  of  the  criminal  laws  enforced  by  the  Secret  Service. 

18.  THE  COMPTROLLER  OF  THE  CURRENCY 

The  regulations  of  the  Comptroller  of  the  Currency  with  respect  to  disclosure 
of  information  (12  CFR,  Cum.  Supp.,  4.13) ,  identify  the  publications  of  that  office 
which  are  available  to  the  public  or  to  financial  institutions  subject  to  his  juris¬ 
diction  and  provide  for  the  availability  of  unpublished  information.  Unpublished 
information  is  available  to  persons  properly  and  directly  concerned  upon  request 
for  examination  of  the  information  in  accordance  with  the  procedures  set  forth 
in  the  regulations.  These  procedures  are  described  in  the  Comptroller’s  response 
to  question  6  of  the  subcommittee’s  questionnaire.  Section  4.13(b)  of  the  regu¬ 
lations  provides  that  the  information  coming  to  the  Comptroller  as  a  result  of 
his  supervisory,  investigative,  and  examining  functions  is  held  confidential  for 
the  reasons  specified.  Confidential  information  is  defined  as  information  in  re¬ 
ports  of  examination  and  inspection  of  national  banks  and  other  financial  insti¬ 
tutions  and  in  eight  other  categories  set  forth  in  that  subsection.  The  Comptroller 
makes  confidential  information  available  to  certain  Government  agencies,  and  a 
copy  of  the  report  of  examination  is  made  available  to  the  bank  or  company 
concerned  for  its  confidential  use  only. 

Mr.  Kass.  Mr.  Smith,  are  there  any  employees  in  the  Department 
of  Treasury  whose  payrolls  are  withheld  from  the  public? 

Mr.  Smith.  Payrolls? 

Mr.  Kass.  Salaries  paid. 

Mr.  Smith.  Not  to  my  knowledge. 

Mr.  Kass.  Could  you  check  that  and  supply  it  for  the  record  ? 

Mr.  Smith.  Yes,  I  will  be  glad  to.  I  do  not  know  of  any. 

General  Counsel  of  the  Treasury, 

Washington,  D.C.,  April  9,  1965. 

Hon.  John.  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives,  Wash¬ 
ington,  D.C. 

Dear  Mr.  Moss:  During  my  testimony  on  March  30  on  H.R.  5012  and  related 
bills  before  the  Subcommittee  on  Foreign  Operations  and  Government  Infor- 
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mation  of  the  House  Committee  on  Government  Operations,  I  was  asked  to 
provide  information  for  the  record  on  two  subjects.  The  first  was  the  defini¬ 
tions  used  within  the  offices  and  bureaus  of  the  Treasury  Department  of 
“persons  properly  and  directly  concerned”  to  whom  matters  of  official  record 
would  be  made  available  under  section  3(c)  of  the  Administrative  Procedure 
Act.  Information  on  this  matter  is  supplied  in  the  attached  detail  memorandum. 
The  second  subject  was  whether  there  were  “any  employees  in  the  Department 
of  Treasury  whose  payrolls  are  withheld  from  the  public.”  The  answer  is 
none. 

I  trust  that  this  information  is  adequate  for  the  subcommittee’s  purposes. 

Sincerely  yours, 

Feed  B.  Smith,  Acting  General  Counsel. 

Mr.  Ivass.  I  have  no  further  questions. 

Mr.  Moss.  Are  there  further  questions  ? 

Mr.  Griffin.  No,  Mr.  Chairman. 

Mr.  Moss.  If  not,  we  thank  you. 

Mr.  Griffin.  Except  the  information  that,  the  gold  balance  statistics 
are  not  available  for  3  months. 

Mr.  Smith.  I  am  not  sure  that  is  the  right  period.  There  is  a  time 
lag  here. 

Air.  Griffin.  It  is  interesting - 

Mr.  Smith.  Let  me  say  this. 

Mr.  Griffin.  We  might  be  in  a  much  different  situation  than  we 
think  we  are  at  any  given  time. 

Mr.  Smith.  No.  The  Treasury  daily  statements  contain  our  bal¬ 
ance,  our  total,  but  what  I  am  talking  about  are  the  individual 
transactions. 

Mr.  Griffin.  I  see. 

Mr.  Smith.  If  we  sell  gold  to  France  or  if  we  buy  gold  from 
Turkey  and  so  on,  those — that  information  as  to  our  transactions  is 
published  with  a  2-  or  3-month  timelag. 

Mr.  Griffin.  I  wondered  as  you  spoke.  I  was  under  the  impression 
that  our  balance  was - 

Mr.  Smith.  Oh,  no. 

Mr.  Griffin.  That  the  information  was  on  a  day-to-day  basis. 

Mr.  Smith.  The  balance  is  currently  published  at  all  times.  I  am 
sorry  if  I  said  that.  I  probably  misstated  myself. 

Mr.  Moss.  I  do  want  to  thank  you  for  your  testimony,  and  I  am 
quite  sincere  in  stating  that  it  has  been  very  helpful  to  us. 

Mr.  Smith.  Thank  you,  sir,  and  I  appreciate  very  much  the  op¬ 
portunity  to  tell  you  what  we  think. 

Mr.  Moss.  Thank  you. 

The  committee  will  stand  adjourned  until  10  a.m.  tomorrow 
morning. 

(Whereupon,  at  4:45  p.m.  the  subcommittee  recessed  to  reconvene 
at  10  a.m.,  Wednesday,  March  31, 1965.) 
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WEDNESDAY,  MARCH  31,  1965 

House  of  Representatives, 

Foreign  Operations  and 
Government  Information  Subcommittee, 
of  the  Committee  on  Government  Operations, 

W ashington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  2  p.m.  in  room  2247, 
Rayburn  House  Office  Building,  Representative  John  E.  Moss  (chair¬ 
man  of  the  subcommittee)  presiding. 

Present:  Representatives  John  E.  Moss,  Torbert  H.  Macdonald, 
Robert  P.  Griffin,  and  Donald  Rumsfeld. 

Also  present :  Samuel  J.  Archibald,  chief,  Government  information ; 
David  Glick,  chief  counsel;  Benny  L.  Kass,  counsel;  Jack  Matteson, 
chief  investigator ;  Robert  Blanchard,  investigator ;  and  J.  P.  Carlson, 
minority  counsel. 

Mr.  Moss.  The  subcommittee  will  come  to  order. 

The  first  witness  this  afternoon  is  Mr.  Joseph  Costa,  New  York  City, 
representing  the  National  Press  Photographers  Association.  Mr. 
Costa. 

STATEMENT  OF  JOSEPH  COSTA,  NATIONAL  PRESS  PHOTOGRAPHERS 

ASSOCIATION 

Mr.  Costa.  Chairman  Moss,  members  of  the  House  Foreign  Opera¬ 
tions  and  Government  Information  Subcommittee,  members  of  the 
subcommittee  staff,  gentlemen,  it  is  my  pleasure  to  appear  before  you 
at  this  hearing  as  the  accredited  representative  of  the  National  Press 
Photographers  Association,  the  world’s  largest  organization  of  visual 
news  reporters.  Our  membership  is  drawn  from  virtually  every  daily 
newspaper  and  television  station  which  maintains  a  news- picture  staff, 
news  magazines,  news  reels,  industrial,  scientific,  and  educational  news 
publications. 

The  president  and  executive  committee  of  our  organization  appointed 
me  to  accept  your  invitation  to  testify  in  the  hope  that  my  more  than 
40  years  as  a  working  news  photographer,  cofounder  and  18-year  chair¬ 
man  of  the  NPPA  board,  editor  of  the  National  Press  Photographer, 
our  official  publication  and,  if  I  may  say,  battle-scarred  veteran  of  the 
fight  for  freedom  of  the  camera  in  news  reporting  could  be  helpful  to 
this  subcommittee  in  its  deliberations  on  H.R.  5012  and  all  related  bills. 

In  this  role,  I  am  here  in  behalf  of  my  colleagues  in  photojournalism, 
to  advocate  and  urge  the  passage  of  a  true  public  records  law  at  the 
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Federal  level.  No  segment  of  the  working  press,  more  than  news 
photographers,  has  been  taught  by  bitter  firsthand  experience,  the  ex¬ 
tent  to  which  the  so-called  public  information  section  of  the  Admin¬ 
istrative  Procedure  Act  of  1946,  during  its  18-year  history,  has  been 
turned  into  a  vehicle  to  withhold  information  from  the  public. 

It  is  my  understanding  that  the  pressing  need  for  a  Federal  public 
records  statute  has  been  documented  by  this  subcommittee  during  the 
decade  of  its  existence.  Hopefully,  the  word-and-picture  testimony 
presented  here  today  will  add  effectively  to  that  documentation. 

With  your  permission,  I  should  like  to  establish  a  broad  base  for 
the  advocacy  of  a  bill  that  will  forever  eliminate  language  that  permits 
the  enforcement  of  “ridiculous  requirements”  or  that  becomes  a  “shield 
of  secrecy”  or  encourages  abuses  in  the  name  of  “good  cause.” 

Chief  Justice  Earl  Warren  of  the  U.S.  Supreme  Court  was  quoted 
in  an  interview  as  stating : 

The  complexities  of  life  today  demand  a  free  and  objective  press  if  the  Deople 
are  to  be  informed  and  make  responsible  decisions  regarding  Government.  I  have 
great  faith  in  the  American  people  that  if  they  have  the  facts  they  will  make  the 
right  decision.1 

In  Pope  John  XXIII's  encyclical,  Pacem  in  Terris,  he  wrote  and  I 
quote  again : 

*  *  *  Peace  on  earth  can  only  come  *  *  *  from  observance  of  the  “universal, 
inviolable  and  inalienable”  natural  law  rights  which  include :  “The  right  to  free¬ 
dom  in  searching  for  the  truth  and  in  expressing  and  communicating  one’s  opin¬ 
ions  *  *  *  The  right  to  be  informed  truthfully  about  public  events.” 

We,  of  communications  media,  hold  the  conviction  that  those  rights 
need  to  be  respected  and  exercised  by  inquisitive  newsmen,  interested 
taxpayers,  persons  properly  and  directly  concerned — all  those  persons 
having  legitimate  and  valid  reasons  for  seeking  information  from  the 
Government. 

To  be  more  precise,  in  our  advocacy  of  the  bill  H.R.  5012,  and  re¬ 
lated  bills,  the  profession  I  represent  is  urgently  concerned  with  that 
part  of  section  161(b),  which  would  make  all  the  records  of  every 
agency,  other  than  Congress  or  the  courts,  promptly  available  to  any 
person. 

Our  concern  is  intensified  by  the  repetitious  and  arbitrary  raising 
of  the  “shield  of  secrecy”  by  the  Interstate  Commerce  Commission, 
by  its  enforcement  of  a  ban  on  all  forms  of  visual  reporting  from  pro¬ 
ceedings  which  are  nonjudicial  in  character.  Yet  it  has  invoked  the 
American  Bar  Association’s  Canon  35,  J udicial  Code  of  Ethics,  as  its 
justification  for  giving  “stronger  roots  to  the  weed  of  secrecy.”  Your 
committee’s  staff  has  been  apprised  of  this  situation.  By  the  way,  if  I 
may  interject  and  read  to  you  an  interoffice  memorandum  written  by 
a  cameraman  to  the  news  director  of  WBZ-TV  in  Boston  about  a  de¬ 
cision  of  the  ICC  to  ban  news  cameramen,  and  he  wrote  this : 

To :  Ed  Fouhy. 

From :  Jack  Chase. 

Just  a  note  to  let  you  know  that  in  our  attempt  to  cover  the  ICC  hearings  at 
the  Hotel  Bradford  in  Boston,  wTe  were  not  allowed  to  take  our  camera  into  the 
hearing  room.  Lester  Conley,  the  hearing  examiner,  said  no  to  my  reguest  for 
live  camera  coverage  stating  it  was  ICC  policy,  raised  on  a  previous  experience 
when  sound  film  excerpts  which  he  said  were  used  out  of  context  had  been  mis¬ 
leading  and  had  caused  some  embarrassment. 


1  Editor  &  Publisher,  Jan.  9,  1965. 


FEDERAL  PUBLIC  RECORDS  LAW 


83 


These  are  the  reasons  on  which  the  ICC  apparently  bases  its  judg¬ 
ment  to  ban  news  reporters. 

There  are  those  who  argue  that  the  word  report  alone  suffices  to 
make  any  event  public — and  the  press  “free.”  We  disagree. 

The  effect  of  word  imagery  is  based  on  common  experience.  If  this 
does  not  exist,  then  we  can  rightly  ask  whether  the  man  with  pictures 
can  and  does  provide  common  experience  in  them,  so  that  the  words 
have  a  richer  and  more  precise  meaning. 

Do  we  not  find  impressive  affirmative  answers  in  the  word-and- 
pictures  coverage  of  Gemini  and  Ranger?  And  even  the  censored 
photo  story  of  the  Russian  cosmonauts  ? 

Words  that  mean  one  thing  to  the  writer  often  mean  something  else 
to  the  reader.  If  word  communication  were  a  precise  science,  at  least 
half  the  work  of  lawyers  would  not  be  necessary. 

As  long  ago  as  1941,  members  of  the  Attorney  General’s  Committee 
on  Administrative  Procedure  unanimously  agreed  that  laymen  and 
lawyers  alike  were  “*  *  *  baffled  by  a  lack  of  published  information 
to  which  they  could  turn  when  confronted  with  an  administrative 
problem.”  The  Attorney  General’s  Manual  has  been  subjected  to  as 
many  interpretations  as  the  number  of  agencies  that  looked  to  it  for 
guidance. 

The  introduction  of  H.R.  5012,  and  related  bills,  and — indeed — 
these  hearings,  would  have  been  unnecessary  if  word  compositions  or 
expressions  were  not  subject  to  different  interpretations  by  different 
people. 

Permit  me,  therefore,  to  focus  on  “complete  information”  which 
cannot  be  assured  by  words  alone;  and  to  state  the  photo- journalists’ 
position  that  no  report  can  be  complete  if  it  is  possible  to  enhance  and 
clarify  the  meaning  of  the  words. 

Now  the  immediate  objective  of  this  presentation  is  to  establish  the 
correct  relationship  of  pictures — of  visual  communications,  if  you 
will — to  the  word  report.  I  am  going  to  ask  you  to  join  me  in  an  ex¬ 
periment.  I  will  describe  certain  events  to  you  verbally.  I  ask  you 
then  to  compare  your  own  mind’s-eye  picture — the  image  created  by 
the  word  description  alone — with  a  photograph  of  each  scene.  You 
alone  will  know  how  accurate  or  rich  your  first  mind’s-eye  picture  was, 
when  compared  to  the  photograph  of  the  actual  scene. 

Mr.  Moss.  Is  there  objection  to  the  request  of  the  witness  ?  Hearing 
none,  the  lights  will  be  turned  out. 

Mr.  Costa.  In  the  third  round  Firpo  knocked  Dempsey  through  the 
ropes.  It  was  one  of  the  most  exciting  moments  in  boxing  history. 
This  is  how  the  camera  saw  it. 

The  word  description:  87  children  *  *  *  87  children  and  3  nuns 
died  in  the  Chicago  school  fire.  A  fireman,  his  face  drawn  and  hag¬ 
gard,  carries  a  boy  from  the  building. 

Here,  in  one  picture  is  the  whole  story. 

The  word  image:  peering  through  the  shattered  windshield,  the 
camera  records  the  pain-distorted  face  of  pretty  auto  crash  victim 
as  she  waited  to  be  pulled  from  the  wreckage. 

Now  the  actual  picture. 

General  Dwight  Eisenhower,  Supreme  Commander  in  World  War 
II,  learns  that  President  Truman  has  fired  General  MacArthur  from 
his  command  in  the  Pacific. 
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I  ask  you,  gentlemen,  are  there  words  to  match  the  eloquence  of  this 
picture?  [Laughter.] 

Again  let  me  describe  a  chariot  race  in  which  fleas,  not  horses,  pro¬ 
vide  the  pulling  power.  An  accurate  idea  of  their  incredibly  small 
size  can  be  gotten  only  by  comparison  with,  well,  a  fingernail. 

The  four-engined  0-54  leaped  skyward,  propelled  from  the  short 
Alaskan  runway  by  j  ato-assist  bottles. 

Now  look  at  the  actual  scene. 

The  convicted  murderer  stands  before  the  bar  waiting  to  be  sen¬ 
tenced.  Now  try  to  visualize  how  his  expression  changes  from  amuse¬ 
ment  to  astonishment,  then  despair,  as  he  hears  the  death  sentence 
pronounced. 

Now  look  at  him. 

Poised  for  “scrambling”  the  instant  the  alarm  sounds,  men  of  the 
Strategic  Air  Command  are  shown  relaxing  as  they  pass  the  night  in 
the  ready  room. 

Again,  let  me  show  you  the  actual  scene. 

Narcotics  addiction  is  an  unsolved  problem  among  us.  Heroin 
allows  the  junkie  to  escape  life’s  uneven  battle.  It  deadens  his  desire 
for  wealth,  strength,  success — even  for  food.  New  York’s  junkies 
often  take  their  shots  on  rooftops,  where  there  is  less  chance  of  being 
spotted  by  the  law. 

Here  is  how  they  look  in  the  actual  photograph. 

Concentrating  on  one  patient  at  the  Government’s  Lexington,  Ky., 
narcotic  facility,  Dr.  Glaser’s  face  registers  the  seriousness  with  which 
he  regards  the  problem.  What  manner  of  man  is  he?  Shall  the 
words  describe  him  as  youthful,  tightlipped,  bespectacled,  tousled? 

Well,  take  a  look  at  him.  How  much  more  does  this  closeup  photo¬ 
graph  tell  you  about  how  this  man  dedicates  himself  to  helping  the 
patient  solve  her  own  problem  ? 

The  world-famous  Indianapolis  500  auto  races  are  notorious  for 
tragedy,  and  the  recurrence  of  tragedy,  year  after  year,  yet  its  fasci¬ 
nation  is  irresistible.  Let  us  reverse  the  procedure  now  and  show 
the  picture  first. 

Flames  spread  instantaneously  down  the  track  and  seem  to  engulf 
a  whole  section  of  the  grandstand  in  fiery  disaster.  Dave  MacDon¬ 
ald's  car  hit  a  wall  and  burst  into  flame.  Eddie  Sachs  plowed  broad¬ 
side  into  MacDonald’s  car  and  died  in  the  smoldering  ruin  of  his  own 
cockpit.  MacDonald  died  of  burns  2  hours  later.  But  three  cars 
careened  safely  through  the  huge  fireball — and  spectators  were  spared 
any  serious  injury  beyond  smoke  inhalation.  This  was  the  story  that 
only  words  could  tell. 

The  word  report  says  forthrightly  enough  that  an  extraordinary 
assemblage  of  the  world’s  “movers  and  shakers”  converged  on  New 
York  City  to  grapple  with  a  staggeringly  ambitious  subject  :  solutions 
to  the  eternal  human  problem  of  war — or  “Peace  on  Earth,”  a  working 
title  borrowed  from  Pope  John  XXIII’s  “Pacem  in  Terris”  encyclical. 
What  manner  of  men  were  they? 

United  Nations  belittler,  U.N.  defender,  delegates  from  the  United 
States,  West  Germany,  France,  Belgium,  and  Great  Britain.  Let  us 
see  photographs  of  them  in  conference.  No  word  report-  could  have 
been  complete  without  the  pictures. 
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We  live  in  an  age  of  miracles,  yet  we  live  in  a  world  in  which  so 
much  is  taken  for  granted.  Photography  itself  is  by  way  of  being  a 
miracle,  perhaps  even  a  series  of  miraculous  accomplishments  har¬ 
nessed  to  a  single  purpose. 

Photography,  in  everything  we  do,  serves  as  a  vital  force  in  our 
daily  lives.  It  is,  all  at  one  and  the  same  time:  teacher,  persuader, 
seller,  informer,  shaper  of  images  and  opinion,  a  recorder  of  history. 

Photography  plays  an  invaluable  role  in  crime  prevention  and  detec¬ 
tion,  in  medical  diagnosis  and  healing,  in  the  study  of  the  extremes  of 
outer  space  and  the  ocean  floor,  in  unveiling  the  mystery  of  growing 
things,  in  revealing  the  secrets  of  the  food  and  water  that  gives  us 
life. 

Photography  is  a  reformer  of  mankind’s  industrial,  economic,  and 
social  mode  of  living. 

Through  pictures  we  can  better  understand  an  overall  scene,  an 
event  of  happiness,  a  tragedy;  yes,  we  can  even  understand  people 
better  if  we  are  able  to  see  them.  Obviously  then,  in  the  field  of  com¬ 
munication,  pictures  are  indispensable  companions  to  the  written  word 
whether  the  event  is  a  tragedy,  a  religious  or  political  ceremony,  a 
court  scene,  a  scientific  or  technological  breakthrough — or,  as  I  said, 
just  plain  people. 

Every  President  for  the  past  40  years  has  reiterated  his  belief  in  the 
importance  of  an  informed  electorate.  Every  public  servant  running 
for  office,  at  some  time  or  other  in  his  career,  inevitably  dedicates  him¬ 
self  to  the  importance  of  an  informed  people.  Yet  we  are  constantly 
faced  with  efforts  of  people  in  government,  and  in  many  other  aspects 
of  public  life,  who  exert  their  every  effort  to  deprive  the  public  of 
information  to  which  they  are  entitled. 

At  this  very  time  we  are  experiencing  perhaps  the  greatest  turmoil 
in  our  Nation’s  history  regarding  the  people’s  right  to  vote.  Of  what 
possible  use  is  the  right  to  vote  if  the  electorate  does  not  have  the  in¬ 
formation  on  which  to  base  intelligent  decisions? 

Surely  no  one  can  deny  that  we  live  in  the  most  complex  age  in 
the  history  of  the  world.  If  our  people  are  to  be  adequately  informed, 
they  must  be  completely  informed  through  every  means  available  to 
us  with  today’s  technology. 

Scientists  tell  us  that  most  of  the  things  we  learn,  we  learn  through 
our  eyes.  Educators  have  found  that  they  can  teach  students  of  every 
level,  including  the  Armed  Forces,  faster,  more  efficiently,  and  com¬ 
pletely,  with  visual  teaching  aids.  Doesn’t  it  stand  to  reason  that 
we  can  inform  our  people  about  the  world  about  them  better,  more 
completely,  and  more  accurately  if  our  news  reports  are  a  combination 
of  words  and  pictures,  rather  than  words  alone  ? 

Yet,  although  there  are  efforts  being  made  at  every  level  to  restrict 
public  information,  there  is  far  more  discrimination  against  the  visual 
report  than  there  is  against  any  other  form  of  reporting. 

Therefore,  for  all  the  reasons  given  in  this  statement,  we  respectfully 
urge  the  committee  to  do  everything  in  its  power  that  will  help  to 
eliminate  the  double  standard  in  reporting  information  to  which  the 
people  are  entitled. 

Gentlemen,  I  would  be  failing  in  my  duty  if  I  were  not  forthright 
in  asking  why,  even  here  in  a  congressional  investigation,  word  re¬ 
porters  are  permitted  to  observe,  interpret  and  report  proceedings, 


86 


FEDERAL  PUBLIC  RECORDS  LAW 


even  to  describing  verbally  their  impressions  of  bow  the  committee 
members  and  the  witnesses  looked  and  acted  whereas  visual  reporters, 
whose  pictures  would  permit  the  public  to  see  for  themselves,  are 
banned. 

The  late  Honorable  Learned  Hand,  in  the  case  of  the  United  States 
v.  The  Associated  Press ,  said : 

(The  press)  serves  one  of  the  most  vital  of  all  general  interests;  the  dissemi¬ 
nation  of  news  from  as  many  different  sources,  and  with  as  many  different  facets 
and  colors  as  is  possible.  That  interest  is  closely  akin  to,  if  indeed  it  is  not  the 
same  as,  the  interest  protected  by  the  first  amendment ;  it  presupposes  that  right 
conclusions  are  more  likely  to  be  gathered  out  of  a  multitude  of  tongues,  than 
through  any  kind  of  authoritative  selection.  To  many  this  is,  and  always  will 
be,  folly ;  but  we  have  staked  upon  it  our  all.1 

We  respectfully  submit  that  whether  it  is  an  ICC  hearing  or  a  con¬ 
gressional  inquiry,  the  public  is  entitled  to  a  complete  report  in  both 
words  and  pictures. 

News  photographers  must  have  access  to  news  and  news  sources  just 
as  freely  as  word  reporters  in  order  to  assure  the  availability  of  com¬ 
plete  information  in  the  public  interest. 

In  closing  let  me  repeat  that  we  of  the  National  Press  Photographers 
Association  support  passage  of  a  bill  that  will  require  each  authority 
of  the  executive  branch  of  the  Government  to  “make  all  its  records 
promptly  available  to  any  person.” 

In  behalf  of  the  officers,  directors,  and  members  of  the  National 
Press  Photographers  Association,  permit  me  to  express  our  appreci¬ 
ation  for  this  opportunity  to  appear  before  you.  Amd,  in  the  name  of 
all  those  I  represent,  from  coast  to  coast,  I  want  to  publicly  thank  Con¬ 
gressman  Moss  for  his  10  years  of  dedication  and  service  to  the  cause  of 
a  truly  informed  public,  and  for  his  enlightened  and  highly  success¬ 
ful  efforts  in  bringing  complete  information  to  the  American  people, 
in  both  words  and  pictures.  If  there  are  any  questions  I  would  be 
more  than  happy  to  try  to  answer  them. 

Mr.  Moss.  Well,  Mr.  Costa,  I  want  to  thank  you  very  much  for  the 
compliment  and  for  the  testimony. 

Mr.  Griffin,  do  you  have  any  questions? 

Mr.  Griffin.  Well,  Mr.  Chairman,  I  do  have  a  question  for  Mr. 
Costa.  In  view  of  your  testimony  and  your  concern  about  whether 
photographers  may  take  pictures,  I  wonder  if  this  bill  permits  any¬ 
thing  that  you  are  not  able  to  do  now  ?  It  makes  records  promptly 
available  to  anyone  and,  I  suppose,  to  the  extent  that  you  want  to 
photograph  records,  it  would  make  them  more  available  than  other¬ 
wise.  But  what  about  taking  pictures  in  various  offices  and  agencies 
of  the  Government?  Do  you  understand  that  this  bill  would  allow 
you  to  do  that  ? 

Mr.  Costa.  No,  I  have  no  such  understanding.  In  fact,  my  inter¬ 
pretation  is,  sir,  that  it  does  not  concern  itself  with  pictures  at  all, 
and  this  is  one  of  the  things,  about  which  we  would  like  to  see  some¬ 
thing  done,  if  it  is  humanly  possible. 

Mr.  Griffin.  I  see. 

Mr.  Costa.  For  example,  the  General  Services - 

Mr.  Griffin.  I  had  the  impression  you  were  in  favor  of  the  bill 
and  were  satisfied. 


1  Learned  Hand  in  XJ.S.  v.  Associated  Press ,  52  F.  Supp.  362,  372  (1943). 
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Mr.  Costa.  No,  sir ;  for  the  bill  as  far  as  it  goes. 

Mr.  Griffin.  I  see. 

Mr.  Costa.  For  example,  the  General  Services  Administration  bans 
cameramen  from  all  Federal  property  all  over  the  whole  country,  and 
you  must  realize  that  there  are  bound  to  be  many  important  news 
stories  to  which  the  pictures  can  add  a  great  deal  of  information,  that 
the  public  is  deprived  of. 

Mr.  Griffin.  I  am  not  being  argumentative  but  in  order  to  get  into 
a  discussion  on  the  merits  of  your  request  let  us  consider  the  fact  that 
a  picture  is  often  assumed  to  be  proof  positive  of  an  event;  yet  it 
occurs  to  me  that  sometimes  pictures  can  be  very  deceiving,  depending 
upon  the  purpose  that  the  photographer  or  editor  wants  to  achieve. 

I  can  recall  a  personal  experience  for  example.  In  1959  I  co¬ 
sponsored  a  piece  of  labor  legislation,  and  in  the  eyes  of  many  people 
I  was  supposed  to  be  some  sort  of  a  demon.  I  recall  making  a  speech 
at  a  banquet  in  Detroit.  In  advance  of  the  banquet  there  was  a  press 
conference  and  a  number  of  photographers  took  a  great  many  pic¬ 
tures.  The  only  one  used  caught  me  scowling— I  looked  about  as 
mean  as  I  have  ever  looked  in  my  life.  That  was  the  image  that  they 
wanted  to  portray  of  me. 

That  picture  was  used  over  and  over  again  by  that  particular  news¬ 
paper. 

I  suppose  in  House  committee  hearings  there  is  concern  as  to  whether 
the  photographs  will  portray  a  balanced  picture  of  what  goes  on  in  a 
committee  hearing  or  will  they  show  only  the  empty  chairs  or  the 
Congressman  when  he  happens  to  be  reading  a  paper?  If  that  is 
what  the  photographers  or  editors  want  to  show,  that  is  what  they  can 
show.  What  is  your  answer  to  this  concern  ? 

Mr.  Costa.  My  answer  is  a  very  forthright  one.  Pictures  can  be 
made  to  distort  and  not  tell  the  truth.  But  we  are  dedicated  to  a  free 
press  and  the  principle  that  the  news  media  editors  try  to  give  a 
balanced  report.  Words  can  distort  every  bit  as  much  or  more  so  than 
pictures. 

It  stands  to  reason,  it  seems  to  me,  that  if  we  are  going  to  rely  on 
public  information  reaching  the  people  in  the  public  interest,  the  more 
sources  that  the  people  have  of  getting  that  information,  sir,  the  more 
accurate  it  is  probably  going  to  add  up  to  just  as  Learned  Hand  said. 
While  there  are  exceptions,  just  as  in  the  legal  profession,  there  are  the 
ambulance  chasers,  and  in  the  medical  profession  there  are  people 
who  do  things  that  are  not  right,  I  would  be  degrading  myself  if  I 
stood  before  you  and  said  that  every  editor  in  the  country  always  does 
exactly  the  right  thing. 

Human  nature  is  frail,  to  be  certain,  but  I  maintain,  and  we  main¬ 
tain,  if  the  public  can  get  the  word  report  and  see  the  pictures  of  the 
event  or  people  to  which  they  refer,  in  the  majority  of  all  the  cases, 
they  will  come  up  with  a  more  accurate  understanding  of  the  news 
event  or  the  people,  than  they  can  by  one  or  the  other  alone.  That  is 
the  reason  I  showed  here,  in  connection  with  the  Indianapolis  Speed¬ 
way  crash,  that  the  picture  could  not  tell  information  that  the  words 
did  provide. 

Mr.  Griffin.  Mr.  Costa,  I  am  inclined  to  agree  with  you.  I  think 
it  is  well  that  your  explanation  and  your  point  of  view  are  in  the 
record. 
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Certainly  editors,  both  photo  editors  and  the  editors  of  the  printed 
word,  have  a  great  deal  of  responsibility  that  goes  along  with  their 
freedom.  I  think  we  both  recognize  that  they  try  to  give  a  balanced 
picture  rather  than  a  distorted  one.  Still  the  subject  should  be  avail¬ 
able,  I  agree  with  you. 

Mr.  Costa.  If  I  may  add  to  what  I  just  said,  there  is  a  continuous 
program  within  the  media  itself  for  improvement  of  our  ethics,  prac¬ 
tices,  and  techniques.  Only  recently  there  was  a  long  discussion  in 
one  of  the  professional  publications  about  balanced  reporting  in  pic¬ 
tures.  It  is  the  responsibility  of  responsible  editors  also  to  select  pic¬ 
tures  that  show  both  sides  of  a  story  just  as  it  is  their  responsibility  to 
tell  both  sides  of  any  story  in  words. 

So,  you  see,  we  are  always  trying  to  improve.  Just  as  your  hearing 
here  is  aimed  at  improving,  something  that  we  are  already  living  with, 
newspapers,  the  law,  medicine,  the  professions,  we  too  are  always  try¬ 
ing  to  improve,  and  we  make  progress  slowly. 

I  might  point  out  that  in  the  Senate,  at  Senate  hearings,  pictures  are 
permitted.  I  do  not  think  you  find  newspapers  or  news  media  pub¬ 
lishing  pictures  of  empty  chairs  or  of  the  Senators  when  their  faces  are 
distorted.  I  think  those  pictures  that  are  published  are  generally 
aimed  at  giving  a  balanced  report  of  the  particular  hearing. 

Mr.  Griffin.  I  think  there  is  a  psychological  tendency  for  a  picture 
more  than  the  printed  word  to  be  accepted  as  proof  positive  of  a  sit¬ 
uation.  People  are  critical  of  the  printed  word,  and  often  compare 
the  articles  of  various  reporters,  but  I  think  a  picture  has  a  little  higher 
standing  in  many  respects - 

Mr.  Costa.  You  are  right. 

Mr.  Griffin  (continuing).  And  there  is  probably  a  little  more  re¬ 
sponsibility  involved  on  the  part  of  the  photographer  and  editor. 

Mr.  Kumsfeld.  Would  the  gentleman  yield?  I,  to  some  extent,  feel 
the  other  way  about  a  picture.  I  think  most  people  at  one  time  or 
another  have  seen  a  picture  of  themselves  or  of  something  that  they 
saw  with  their  own  eyes  that  does  not  represent  a  balanced  picture, 
whereas  most  individual  citizens  have  never  in  their  lives  had  anything 
written  about  themselves  which  was  inaccurate,  because  most  people 
have  not  had  anything  written  about  them,  and  they  tend  to  accept  the 
written  word. 

We  had  a  situation  yesterday  in  this  hearing  where  the  gentleman 
from  the  Treasury  Department  stated  categorically  that  Mr.  Jack 
Anderson’s  column  was  not  accurate,  it  was  wrong. 

Now  people  read  that  and  have  no  way  to  know  this.  But  with  a 
photograph,  it  seems  to  me,  people  recognize  that  possibility.  I 
would  like  to  say  in  conclusion  that  I  am  delighted  to  be  here  to  hear 
your  testimony,  and  I  think  that  certainly  the  problems  you  put  be¬ 
fore  this  subcommittee  are  worthy  of  consideration,  and  certainly 
the  area  of  picture  reporting  and  picture  information  is  one  which 
should  properly  be  considered. 

Mr.  Costa.  If  I  may  add  to  this  discussion,  we  conduct  workshops 
at  various  times  through  the  year  in  different  parts  of  the  country,  and 
we  have  a  publication  which  I  edit,  and  the  one  thing  we  continuously 
admonish  is  that  pictures  carry  a  presumption  of  truth  and,  there¬ 
fore,  it  is  incumbent  on  the  visual  reporter  when  he  has  his  film  in  his 
camera  and,  before  he  pulls  the  slide,  he  should  ask  himself,  “Is  this 
picture  that  I  am  about  to  take  true  or  is  it  false?”  This  is  a  gospel 
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that  we  preach  just  as  religiously  as  we  can,  because  we  are  working 
for  the  improvement  of  the  tecniques  to  bring  better  and  more  accu¬ 
rate  information  to  the  public  in  the  public  interest. 

A  news  cameraman’s  salary  goes  on  whether  he  gets  a  picture  or  not. 
He  is  not  paid  by  the  number  of  pictures  he  takes.  He  can  go  to  an 
assignment  and  be  turned  down  and  go  back  to  his  office,  and  he  is  not 
reprimanded.  We  work  for  equality  of  visual  reporting  because  we 
sincerely  believe  that  the  public  is  being  deprived  of  a  means  of  in¬ 
formation  which  can  add  to  the  total  report,  and  make  newspapers 
and  news  reports  more  informative. 

Mr.  Griffin.  I  have  no  other  questions. 

Mr.  Moss.  Mr.  Macdonald. 

Mr.  Macdonald.  I  have  very  few  questions,  Mr.  Costa.  I  appre¬ 
ciate  your  coming  here.  I  know  of  your  reputation  and  of  the  work 
you  have  done  on  behalf  of  your  people. 

One  thing  that  is  not  clear  in  my  mind  is  that  except  for  the  exclu¬ 
sion  from  the  House  side  hearings  of  cameras  and  cameramen,  how 
else  do  you  think  you  are  discriminated  against,  in  what  way  are 
camera  people  or  television  people  treated  unfairly  ? 

Mr.  Costa.  I  already  mentioned  the  General  Services  Administra¬ 
tion  which  bans  photographers  from  all  Federal  property,  Federal 
buildings. 

Mr.  Macdonald.  Well,  it  is  not  quite  true  because  at  least  to  my 
knowledge,  and  you  correct  me  if  1  am  not  stating  the  truth,  even 
though  it  is,  I  guess,  a  rule  of  the  House  promulgated  by  the  leader¬ 
ship  of  the  House  going  back  to  Mr.  Sam,  that  no  cameras  were  al¬ 
lowed  in  the  hearing  rooms,  I  have  many  times,  having  left  a  congres¬ 
sional  hearing,  seen  cameras  and  camera  people  out  in  the  corridors. 

Mr.  Costa.  I  am  sure  you  have.  However,  this  is  not  so  across  the 
whole  country.  Because  the  Federal  Judicial  Council  has  approved 
the  provisions  in  canon  35  of  the  American  Bar  Association,  the 
General  Services  Administration  has  ordered  cameramen  out  of  Fed¬ 
eral  buildings,  in  order  to  keep  them  away  from  Federal  courts. 

These  complaints  come  in  to  us  from  all  over  the  country.  If  the 
committee  wishes  me  to  document  some  of  these  I  will  get  the  informa¬ 
tion  together. 

Mr.  Macdonald.  I  do  not  know  about  the  committee,  but  I  person¬ 
ally  would  like  to,  because  while  I  sympathize  with  you,  and  I  think, 
perhaps,  if  you  were  allowed  into  House  committee  hearings  they 
might  be  more  lively,  et  cetera,  I  think  the  opposite  has  been  true 
where  television  has  become  increasingly  important  in  getting  their 
message  across  to  the  bulk  of  the  people  of  America,  that  many  people 
say  that  too  much  attention  is  paid  to  television. 

If  I  were  on  the  opposite  side  I  would  say  that,  perhaps,  we  had 
a  couple  of  joint  sessions  of  Congress  not  for  the  benefit  of  the  news 
media  by  the  written  word  but,  perhaps,  for  the  benefit  of  the  people 
who  watch  television,  so  in  some  ways  I  think  you  are  protesting  a 
little  too  much. 

I  agree  with  you  about  the  House  hearings.  But  past  that,  I  have 
not  heard  a  valid  point  that  you  raise. 

Mr.  Costa.  May  I  point  out  that  the  occasions  on  which  the  show, 
if  I  may  say  so,  is  put  on  exclusively  for  television,  are  those  occa¬ 
sions  when  the  entire  country  is  concerned  with  a  President’s  state 
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of  the  Union  message  or  some  equally  important  story.  However, 
1  am  not  here  speaking  for  live  television.  I  am  speaking  generally 
for  visual  reporting,  and  I  am  more  concerned  with  the  report  on 
film  than  I  am  concerned  with  the  live  electronic  report. 

Now,  for  example,  here  you  have  to  have  a  tripod  permit  to  photo¬ 
graph  the  dome  of  the  Capitol  with  a  camera  on  a  tripod.  Either  if 
you  are  a  valid - 

Mr.  Macdonald.  I  would  think  that  would  be  a  very  limited  protest, 
because  I  doubt  if  there  is  much  sex  appeal  for  any  photographer  to 
take  pictures  of  the  dome  of  the  Capitol. 

Mr.  Costa.  Of  course ;  of  course. 

Mr.  Macdonald.  There  is  very  little  news  value  that  I  can  see. 

Mr.  Costa.  But  you  see  the  tendency  might  be  to  judge  the  rest  of 
the  country  by  what  happens  here.  I  am  not  being  argumentative. 

Mr.  Macdonald.  I  understand,  and  I  am  not  either.  We  are  just 
discussing  this. 

Mr.  Costa.  But  we  get  reports  from  members  all  over  the  United 
States  who  complain,  that  they  were  ordered  out  of  a  Federal  build¬ 
ing  in  their  particular  city  because  they  had  a  camera. 

Mr.  Moss.  Would  you  yield  ? 

Mr.  Macdonald.  Yes,  of  course. 

Mr.  Moss.  This  matter  of  the  GSA’s  actions  to  ban  photographers 
is  one  which  has  come  to  the  attention  of  the  committee  on  numerous 
occasions,  and  I  believe  that  the  last  understanding  we  have  with 
GSA  is  that  photographers  are  permitted  in  all  Federal  buildings  ex¬ 
cepting  in  those  areas  where  Federal  courts  have  their  quarters. 

In  other  words,  the  Federal  courthouse  buildings  or  the  combina¬ 
tion  of  post  office  and  court  buildings,  the  areas,  the  floors,  devoted 
to  the  courts,  photographers  are  not  permitted  there,  and  that,  is  be¬ 
cause  of  the  courts  themselves  rather  than  GSA. 

We  did  have  a  couple  of  instances  where  GSA  building  managers 
attempted  to  go  beyond  the  policies  of  the  GSA,  and  to  bar  photogra¬ 
phers  from  the  buildings.  When  the  complaints  were  received  by 
the  committee,  we  went  immediately  to  GSA.  Unless  you  have  a  very 
recent  case,  I  think  the  policy  is  as  reflected  in  the  correspondence  in 
the  files  of  the  committee.  Photographers  do  have  free  access  now 
except  in  the  court  areas. 

Mr.  Costa.  The  latest  instance,  Mr.  Chairman,  that  I  recall  from 
memoi'v,  and  I  do  not  want  to  be  held  to  it,  would  be  within  the  last 
year,  but  not  within  6  months. 

Mr.  Moss.  Well,  within  the  last  year  we  had  a  case,  and  that  is  where 
we  reached  this  understanding  with  GSA. 

Mr.  Costa.  I  see.  Then  I  am  glad  to  learn  that  because  I  think  we 
can  run  a  story  about  it  in  our  magazine  and  let  our  members  know 
about  it. 

Mr.  Moss.  I  thank  you  for  yielding. 

Mr.  Macdonald.  I  do  not  want  to  prolong  this,  but  just  recently  the 
GSA,  which  runs  the  Federal  Building  in  Boston,  had  a  student  sit-in 
during  the  time  of  Selma,  and  there  was  no  question  that  cameras  and 
photographers  were  allowed  in  that  building  run  by  GSA.  So  I  just 
use  that — that  is  just  2  weeks  ago,  so  I  would  think  that  is  a  correct 
statement  about  current  practices  of  the  GSA  position. 
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But  1  go  back  to  Mr.  Griffin’s  statement,  and  I  am  happy  to  join 
with  him ;  I  think  the  old  Chinese  proverb,  which  I  maybe  misquote, 
but  isn’t  it  that  one  picture  is  worth  a  thousand  words  ? 

Mr.  Costa.  May  I — this  is  interesting — may  I  give  you  the  correct 
interpretation.  It  is  “one  seeing  is  worth  a  hundred  tellings,”  and  it 
has  been  perverted  over  the  years  to  “one  picture  is  worth  a  thousand 
words,”  but  the  actual  interpretation  I  am  told  by  Chinese  friends  is, 
“one  seeing  is  worth  a  hundred  tellings.” 

Mr.  Macdonald.  I  bow  to  your  erudition.  I  do  not  have  that  many 
Chinese  friends.  [Laughter.]  But  isn’t  the  temptation,  not  on  the 
photographers  so  much,  but  on  the,  I  guess,  photo  editor  very  strong  ? 
If  lie  happens  to  like  a  candidate  for,  say,  such  an  important  office  as 
the  Presidency,  the  news  corps  has  to  report  what  was  said,  and  yet  a 
photographer  does  not  have  to  do  anything  except  catch  somebody,  as 
somebody  apparently  did  Mr.  Griffin,  in  an  off  moment,  and - 

Mr.  Rumsfeld.  He  did  not  say  it  was  an  off  moment.  [Laughter.] 

Mr.  Macdonald.  He  said  a  thousand  pictures  were  taken,  and  one 
was  scowling.  It  must  have  been  a  Republican  rally,  I  am  sure.  But 
in  any  event,  isn’t  it  very  possible  and,  as  a  matter  of  fact,  I  know  it 
is  possible  because  I  traveled  on  a  presidential  campaign,  and  depend¬ 
ing  on  the  area  and  the  feelings  of  the  paper  in  that  area,  the  photo¬ 
graphs  of  the  candidate  for  Presidency  of  the  United  States,  if  it  were 
in  a  friendly  territory  they  always  came  out  smiling  and  patting  a  child 
on  the  head,  and  if  it  was  an  unfriendly  territory,  I  don’t  know  if  he 
would  be  scowling,  but  he  would  be  chasing  a  dog  away  with  a  stick 
or  something.  And  I  just  say  that  while  I  agree  in  theory  with  what 
you  say,  that  because  a  photo  is  so  concise  but  it  also  can  give  a  very 
false  impression,  I  mean  somebody  can  be  here  at  this  hearings  for 
hours  and  be  smiling,  and  then  raise  their  finger  and  point  a  finger  at 
you,  and  it  comes  out  that  somebody  is  browbeating  you,  that  the  re¬ 
sponsibilities  that  go  with  being  a  photo  editor  are  even  stronger  than 
those  of  an  editorial  writer  for  a  newspaper.  Would  you  agree  with  me 
or  not  ? 

Mr.  Costa.  They  are,  they  are.  But  since  Mr.  Macdonald  has  raised 
this  point,  Mr.  Chairman  and  gentlemen,  I  would  like  to  comment 
on  it,  because  I  have  had  experience  in  this  area  myself,  and  I  think  it 
is  tremendously  important  that  we  all  understand  it. 

To  begin  with,  the  individual  who  views  a  picture  views  it  sub¬ 
jectively.  If  he  is  traveling  on  the  Presidential  train  he  has  a  sub¬ 
jective  view - 

Mr.  Macdonald.  Sir,  I  am  not  that  old,  I  am  sure  none  of  us  are. 

Mr.  Costa.  At  any  rate,  may  I  tell  you  of  an  incident  that  happened 
when  Mr.  Roosevelt  was  campaigning  for  the  last  time  that  he  cam¬ 
paigned  through  New  York  City.  It  was  a  miserable,  rainy  day.  The 
cameramen  were  in  the  14th  car,  an  open  car  in  the  procession.  I  was 
one  of  them,  and  a  New  York  Times  photographer,  a  very  dear  friend, 
was  with  me,  and  the  car  was  full  of  cameramen. 

We  toured  the  whole  city,  and  when  we  stopped  at  the  Brooklyn 
Navy  Yard  to  receive  flowers  from  the  daughter  of  one  of  the  workers 
there  or  when  we  stopped  at  another  place  and  another  place,  by  the 
time  the  cameramen  left  the  14th  car  in  the  procession  and  ran  14 
car  lengths  up,  the  particular  little  ceremony  for  which  they  stopped 
was  finished,  and  we  got  no  pictures. 
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We  finally  got  into  the  Kingsbridge  Armory  in  the  Bronx  where 
the  President  was  reviewing  some  Women’s  Army  Corps  recruits. 
His  car  drove  in,  and  the  lady  commandant  of  this  group  sat  in  with 
him,  and  we  grouped  ourselves  around  the  car  to  take  pictures. 

The  New  York  Times  man  was  directly  behind  me,  and  he  said, 
“Joe,  please,  the  minute  you  get  your  shot  will  you  duck  ?n  And  I  did. 

I  got  a  picture  and  I  ducked,  and  while  I  was  changing  the  plate, 
he  got  his  picture.  We  used  glass  plates  in  those  days.  No  sooner 
had  he  taken  his  picture  when  the  President’s  car  drove  off.  So  we 
each  had  one  picture.  At  that  time  I  worked  for  the  New  York  News, 
which  was  not  supporting  Mr.  Roosevelt.  In  my  picture  he  was  not 
smiling,  and  if  you  will  recall,  his  health  had  started  to  go,  and  he 
looked  rather  poorly. 

When  the  New  York  Times  man  snapped  his  shot  he  was  smiling 
or  laughing  at  some  remark  made  by  the  lady  commandant.  Now,  the 
Times  was  supporting  Mr.  Roosevelt. 

The  next  morning  these  two  pictures  were  published.  The  next 
week  Time  magazine  used  these  two  pictures  to  prove  that  editors 
deliberately  select  the  pictures  that  will  enhance  or  degrade  a  candi¬ 
date’s  image  according  to  their  own  editorial  point  of  view,  the  very 
thing  you  are  saying  here. 

I  submit  that,  by  and  large,  for  example,  on  your  campaign  trip,  if 
I  were  covering  that  trip,  I  would  find  it  pretty  hard  working  under 
the  crowding  and  shoving  conditions  of  covering  a  campaign — which 
I  have  done  many  a  time — to  deliberately  select  attitudes  and  take  pic¬ 
tures  that  make  a  candidate  look  good  or  bad.  A  cameraman  has  all 
he  can  do  to  j  ust  record  anything  that  happens  as  it  happens,  and  keep 
abreast  of  the  moving  procession  as  the  situation  develops. 

I  honestly  think  that  this  is  exaggerated  out  of  all  proportion  be¬ 
cause  we  all  view  pictures  subjectively. 

Mr.  Macdonald.  Just  one  last  remark,  Mr.  Chairman,  and  then  I 
will  yield. 

You  spoke  about  WBZ-TV  and  Jack  Chase  writing  you  this  letter. 

Mr.  Costa.  Not  to  me,  sir ;  to  his  superior. 

Mr.  Macdonald.  I  see;  because  I  was  going  to  say,  he  is  a  news¬ 
caster,  I  happen  to  come  from  that  area,  and  the  editor  of  this,  Denny 
Whitmarsh,  and  I  would  think  any  protest  to  anyone  would  be  coming 
from  the  editor  of  WBZ-TV,  I  am  not  doubting  it  but - 

Mr.  Costa.  I  have  this  letter — of  course - 

Mr.  Macdonald.  Secondly,  I  was  wondering  what  sort  of  pictures 
he  could  take  of  any  record  that  the  ICC  have? 

Mr.  Costa.  It  was  a  hearing. 

Mr.  Macdonald.  Yes,  of  a  hearing,  that  would  be  injurious  to  either 
side. 

Mr.  Costa.  It  had  to  do  with  the  New  Haven  Railroad  bankruptcy, 
as  I  understand  it.  This  is  of  great,  public  interest  at  this  time.  Com¬ 
muter  railroads,  particularly  in  the  New  York  area,  Long  Island,  New 
Haven,  and  others  coming  in  from  New  Jersey,  are  very  much  in  the 
news  these  days  and,  of  course - 

Mr.  Macdonald.  They  just  OK’d  a  merger  of  the  New  Haven  for 
freight. 

Mr.  Costa.  Yes,  for  freight;  that  is  right.  But  apparently  WBZ 
wanted  to  cover  the  hearing  because  of  the  great  interest  in  the  New 
Haven  Railroad. 
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Mr.  Macdonald.  What  prevented  them  ? 

Mr.  Costa.  Well,  according  to  Jack  Chase  he  talked  to  Mr.  Lester 
Conley,  the  hearing  examiner,  who  said,  and  I  am  reading  from  Jack 
Chase’s  memorandum  to  Ed  Fouhy,  who  signed  his  letter  to  me  as 
news  director,  and  lie  said,  “tlmt  Mr.  Conley  told  him  stating  it  was 
ICC  policy  based  on  previous  experience  when  sound  film  excerpts 
which  he  said  were  used  out  of  context  had  been  misleading  and  had 
caused  some  embarrassment.” 

Mr.  Moss.  Would  you  yield  again?  I  can  clarify  this.  This,  I 
think,  illustrates  the  very  complex  nature  of  the  problem  the  photog¬ 
rapher  has.  It  is  a  matter  which  I  doubt  can  be  reached  by  this 
subcommittee. 

The  subcommittee  received  a  complaint  and  followed  its  usual  pro¬ 
cedure  in  attempting  to  develop  the  facts.  The  Interstate  Commerce 
Commission  cites  statutory  authority  for  exclusion  of  photographers. 
Let  me  read  it : 

The  applicable  provisions  of  the  Interstate  Commerce  Act  appear  in  section 
17  and  read  as  follows : 

•‘The  Commission  shall  conduct  its  proceedings  under  any  provision  of  law  in 
such  a  manner  as  will  best  conduce  to  the  proper  dispatch  of  a  business  and  to  the 
ends  of  justice.  The  Commission  may  from  time  to  time  make  or  amend  sucli 
general  rules  or  orders  as  may  be  requisite  for  the  order  and  regulation  of  pro¬ 
ceedings  before  it  shall  conform  as  nearly  as  may  be  to  those  in  use  in  the 
courts  of  the  United  States.  All  hearings  before  the  Commission,  a  division, 
individual  Commission  or  Board  shall  be  public  upon  request  of  any  party 
interested.” 

Now,  the  section  of  the  portion  of  the  statute  which  says  that  the 
Commission's  hearings  or  proceedings,  whatever  their  nature,  shall 
conform  as  nearly  as  may  be  to  those  in  use  in  the  courts  of  the  United 
States  is,  in  the  judgment  of  the  Chairman  of  the  Commission,  the 
basis  for  their  exclusion  of  photographers  from  those  proceedings.  I 
would  say,  reading  the  statute,  that  they  appear  to  be  acting  in  keeping 
with  their  authority.  Canon  35  is  their  authority. 

Mr.  Costa.  Is  their  authority,  that  is  right.  And  that  is  an  example 
of  a  rule  of  a  private  organization  that  has  the  effect  of  law,  which  is  a 
thing  that  we  have  been  protesting  for  all  these  years. 

Now,  I  do  not  know,  I  am  not  a  legislator  nor  an  attorney,  but  I 
appeal  to  this  committee  regarding  this  statute,  if  anything  can  be 
done  about  it,  the  ICC  hearing  is  not  a  judicial  proceeding.  Whether 
anything  can  be  done  about  it,  I  do  not  know.  But  I  do  think,  when 
the  public  has  an  interest  in  a  hearing  such  as  is  going  on  now  about 
the  New  Haven  Railroad,  and  they  are  deprived  of  seeing  the  faces 
of  the  people  who  are  concerned  with  this  problem  and  how  they  are 
carrying  on  their  investigations  and  discussions,  that  it  is  an  infringe¬ 
ment  of  the  people’s  right  to  know. 

Mr.  Moss.  If  the  gentleman  from  Massachusetts  will  yield  further, 
I  would  say  that  there  are  three  items  raised  by  your  testimony  that 
involve  the  jurisdiction  of  three  other  committees  of  the  House.  I 
believe  that  the  Committee  on  the  Judiciary  would  have  to  deal  with 
any  question  of  the  Canon  35.  I  believe  that  the  Committee  on  House 
Administration  would  have  to  deal  with  the  matter  of  housekeeping 
here  on  the  Hill  unless  that  has  been  given  to  the  Capitol  Buildings 
Commission.  I  think  it  probably  would  be  the  Committee  on  House 
Administration. 

The  item  we  have  just  discussed,  the  action  of  the  Interstate  Com¬ 
merce  Commission,  where  they  rely  upon  statute — and  I  think  the 
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statute  is  clear  on  its  face — would  be  a  matter  which  would  require  the 
consideration  of  the  Committee  on  Interstate  and  Foreign  Commerce 
at  any  time  they  might  have  before  them  legislation  which  would 
amend  the  ICC  Act.  There  is  the  problem  of  how  to  differentiate 
between  their  quasi- judicial  role  and  their  quasi-legislative  role,  and 
it  is  difficult  to  do  so.  The  statute  directs  that  they  employ  the  same 
procedure  in  both  areas. 

Mr.  Costa.  Mr.  Chairman,  we  get  down  to  the  very  thing  we  have 
been  discussing  about  how  people  in  government  tend  to  make  a  rule 
and  apply  it  to  their  own  conceptions. 

As  I  understand  it,  a  letter  written  by  Mr.  Webb,  who  is  Chairman 
of  the  ICC,  directed  to  you  on  March  22,  paragraph  4,  he  says  that : 

Policy  does  not  permit  television,  sound  recording  of  the  hearing  without  spe¬ 
cial  permission  of  the  Chairman  of  the  Commission. 

I  should  think  that  in  a  case  of  New  Haven  Railroad  it  would  be 
considered  to  be  of  sufficient  importance  that  the  Chairman  would  give 
his  permission. 

Mr.  Moss.  Was  that  permission  sought  ? 

Mr.  Costa.  I  do  not  know. 

Mr.  Moss.  Because  there  we  go  back  to  a  minute  of  the  Commission 
dated  December  22,  1961,  which  reads  as  follows : 

Live,  delayed,  or  recorded  television  or  radio  broadcasting  of  Commission  hear¬ 
ings  or  the  taking  of  pictures  in  the  hearing  rooms  will  not  be  permitted  without 
special  permission  of  the  Chairman  of  the  Commission. 

So  there  the  Commission  has  acted  to  authorize  its  Chairman  to 
grant  the  permission,  but  it  has  to  be  requested. 

Mr.  Costa.  Yes,  I  really  am  not  familiar,  do  not  know  the  circum¬ 
stances. 

Mr.  Moss.  The  complaint  the  committee  received  in  this  instance 
did  not  indicate  whether  the  Chairman  had  been  contacted.  We 
sought,  as  we  always  do  preliminarily,  the  statutory  basis  for  the  denial 
of  access,  and  in  this  instance  the  agency  was  able  to  cite  a  statute. 

I  thank  the  gentleman  for  yielding. 

Mr.  Macdonald.  I  think  it  would  be  a  good  thing  to  have  many  of 
our  hearings  here  in  the  House  subjected,  if  you  want  to  use  that 
word,  to  the  all-seeing  eye  of  the  camera. 

Mr.  Costa.  Thank  you,  sir. 

Mr.  Moss.  Are  there  further  questions  ?  Mr.  Ivass. 

Mr.  Ivass.  The  problem  of  the  photographer,  the  news  photographer, 
is  in  many  cases  the  problem  of  immediacy.  The  event  is  taking  place, 
and  he  has  to  take  the  picture  at  that  time  or  else  the  fire  or  whatever 
else  that  is  happening  is  going  to  go  out. 

The  court  action,  even  given  top  priority,  could  not  take  place  at  the 
same  time  as  the  event  is  taking  place.  How  would  the  bill,  H.R. 
5012,  help  solve  the  problem  of  the  news  photographer? 

Mr.  Costa.  H.R.  5012? 

Mr.  Ivass.  This  bill,  if  enacted. 

Mr.  Costa.  I  do  not  see  that  it  would  at  all.  I  came  here  at  the 
invitation  of  the  committee  to  register  our  support  for  anything  that 
furthers  the  cause  of  public  information.  In  addition,  I  plead  with 
the  committee  to  think  of  the  unity  of  the  word  and  picture  report  in 
conveying  public  information,  in  all  of  its  deliberations  in  the  future. 
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Mr.  K  ass.  But  the  court  access  provision,  is  that  not  satisfactory 
to  the  news  photographers  ? 

Mr.  Costa.  I  do  not  see  how  that  concerns  itself  with  pictures  at 
all,  and  we  are  fully  aware  of  the  problem  here  with  the  Canon  35 
business  and  the  Federal  Judicial  Council  policy. 

Incidentally,  I  must  sajr  that  there  is  a  certain  degree  of  inconsist¬ 
ency  even  though  I  quoted  Mr.  Justice  Warren.  He  says,  on  the  one 
hand,  give  the  people  the  information  and  they  will  make  the  right 
decision.  But  as  Chairman  of  the  Federal  Judicial  Council  he  then 
endorses  Canon  35,  and  all  the  restrictions  there  are  on  photography 
thus  restricting  public  information,  so  it  is  not  quite  consistent. 

Mr.  Ivass.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Moss.  Again  I  want  to  thank  you,  Mr.  Costa,  for  the  pleasure 
of  having  you  appear  this  afternoon. 

Mr.  Costa.  Thank  you. 

Mr.  Moss.  Mr.  Larry  Speiser.  Do  you  have  a  statement  ? 

STATEMENT  OE  LAWRENCE  SPEISER,  DIRECTOR,  WASHINGTON 
OFFICE,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Speiser.  I  do  not  have  a  prepared  statement,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Ivass. 

Mr.  Speiser.  I  have  a  few  preliminary  remarks,  if  I  may. 

Mr.  Moss.  All  right,  if  you  would. 

Mr.  Speiser.  I  am  Lawrence  Speiser,  the  director  of  the  Washington 
office  of  the  American  Civil  Liberties  Union,  a  member  of  the  Bars  of 
the  U.S.  Supreme  Court,  the  State  of  California,  and  the  District  of 
Columbia. 

I  am  here  today  to  offer  the  support  of  the  American  Civil  Liberties 
Union  to  H.R.  5012,  a  bill  which  would  establish  a  Federal  public  rec¬ 
ords  law  by  amending  section  3  of  the  Administrative  Procedure  Act 
of  1946. . 

The  aim  of  this  legislation  is  to  provide  freedom  of  information,  and 
it  is  designed  to  regulate  the  information  policies  of  the  various  ad¬ 
ministrative  agencies,  departments  and  bureaus  of  the  Federal  Govern¬ 
ment. 

We  support  the  general  aim  and  purpose  of  this  bill.  Our  organiza¬ 
tion  is  of  the  opinion  that  access  to  the’records  of  Government  agencies 
by  the  public  and  the  press  is  vital  to  the  continued  functioning  of  the 
democratic  process.  A  free  society  can  only  exist  so  long  as  the  public 
business  can  be  conducted  openly  via  continuing  debate  and  considera¬ 
tion  of  national  policies. 

In  the  past,  we  have  had  some  difficulties  arising  from  the  section  3 
of  the  Administrative  Procedure  Act  as  it  presently  exists,  notably  the 
section  relating,  which  permits  the  withholding  of  any  matter  relating, 
solely  to  the  internal  management  of  an  agency. 

The  most  continuing  problem  we  have  had  in  this  area  relates  to  the 
rules  that  guide  investigators,  principally  security  investigators,  of  the 
various  departments  of  the  Department  of  Defense. 

In  November  1962  a  memorandum  was  sent  to  the  Under  Secretaries 
of  the  three  sendees  sitrned  by  Walter  T.  Skallerup,  Jr.,  the  Deputy 
Assistant  Secretary  of  Defense  for  security  policy.  In  it  he  —the  sub¬ 
ject  of  his  memorandum  was  civil  and  private  rights— and  in  it  he  set 
forth  a  very  commendable  policy  to  insure  that  during  the  course  of 
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security  investigations  and  interviews  that  the  civil  and  private  rights 
of  the  individuals  being  interviewed  and  also  of  others  not  be  in¬ 
fringed. 

For  example,  in  the  memorandum  he  stated  : 

Inquiries  which  have  no  relevance  to  a  security  determination  should  not  be 
made.  Questions  regarding  personal  and  domestic  affairs,  financial  matters,  and 
the  status  of  physical  health  fall  in  this  category  unless  evidence  clearly  indicates 
a  reasonable  basis  for  believing  there  may  be  illegal  or  subversive  activity,  per¬ 
sonal  or  moral  irresponsibility  or  mental  or  emotional  instability  involved.  The 
probing  of  a  person’s  thoughts  or  beliefs  in  questions  about  his  conduct  which 
have  no  security  implications  are  unwarranted. 

The  conclusion  of  the  memo  was  to  refer  the  matter  to  the  respective 
departments  to  review  their  applicable  regulations  and  instructions, 
and  requested  that  they  be  furnished  with  whatever  changes  have  been 
made  in  their  regulations  in  order  to  comply  with  the  policies  set  forth 
in  the  memorandum. 

The  memorandum  commendably  has  attached  to  it  the  types  of 
questions  which  should  not  be  asked  during  security  investigations  or 
adjudications,  such  questions,  for  example,  on  religious  matters  as 
“Do  you  believe  in  God  ?  What  is  your  religious  preference  or  affilia¬ 
tion?  Are  you  anti-Semitic,  anti-Catholic  or  anti- Protestant?  Are 
you  an  atheist  or  agnostic?  Do  you  believe  in  the  doctrine  of  the 
separation  of  church  and  state?” 

With  respect  to  questions  on  racial  matters,  “What  are  your  view's 
on  racial  matters,  such  as  desegregation?”  In  other  racial  matters 
like,  “Are  you  a  member  of  the  NA  ACP  or  CORE  ?  Do  you  enter¬ 
tain  members  of  other  races  in  your  home?  What  are  }rour  views  on 
racial  intermarriage  ?  ” 

And  on  through.  There  are  questions  on  personal  and  domestic 
matters,  on  political  matters,  such  questions  as  on  political  matters, 
“Do  you  consider  yourself  to  be  a  liberal  or  conservative?  Do  you 
wmite  your  Congressman  or  Senator  on  issues  in  which  you  are  in¬ 
terested  or  to  obtain  assistance  ?” 

After  becoming  aware  of  this  memorandum  which,  incidentally, 
was  furnished  by  Mr.  Skallerup  with  no  hesitancy,  he  said  that  this 
was  certainly  in  the  public  domain,  I  wrote  to  each  of  the  three  serv¬ 
ices  to  find  out  wdiat  their  regulations  were  and  whether  they  were  in 
line  with  this  policy  memorandum  of  Mr.  Skallerup.  I  have  never 
received  copies  of  the  regulations.  I  have  received  replies  from  the 
three  services,  one  from  one  of  the  services  quite  belatedly,  but  in  every 
case  they  refused  to  give  me  copies  of  their  regulations  on  the  grounds 
that  they  were  internal  management  guides,  and  since  I  have  had  a 
number  of  cases  in  which  the  policy  of  this  memorandum  has  been 
violated. 

Mr.  Moss.  I  wonder  if  it  would  be  possible  for  you  to  return  on 
Monday  afternoon  ? 

Mr.  Speiser.  Yes. 

Mr.  Moss.  With  a  quorum  call  in  the  House,  and  probably  a  roll- 
call  by  the  time  we  get  back,  it  will  be  too  late  to  resume  the  hearings. 

Mr.  Speiser.  All  right  (see  p.  189). 

<  Mr.  Moss.  The  subcommittee  will  stand  in  adjournment  until  2 
o'clock  tomorrow  afternoon.  I  express  my  personal  regrets. 

Mr.  Speiser.  That  is  quite  all  right. 

(Whereupon,  at  4  p.m.  the  subcommittee  recessed,  to  reconvene  at 
2  p.m.  Thursday,  April  1, 1965.) 
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THURSDAY,  APRIL  1,  1965 

House  of  Representatives, 

Foreign  Operations  and 
Government  Information  Subcommittee 
of  the  Committee  on  Government  Operations, 

Washington ,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  2 :05  p.m.  in  room  2247, 
Rayburn  House  Office  Building,  Representative  John  E.  Moss  (chair¬ 
man  of  the  subcommittee)  presiding. 

Present :  Representatives  John  E.  Moss,  John  S.  Monagan,  and  Don¬ 
ald  Rumsfeld. 

Also  present:  Samuel  J.  Archibald,  chief,  government  informa¬ 
tion  ;  David  Glick,  chief  counsel ;  Benny  L.  Ivass,  counsel ;  Jack  Matte- 
son,  chief  investigator,  and  J.  P.  Carlson,  minority  counsel. 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

We  are  pleased  to  have  as  our  first  witness  this  afternoon  Mr.  Rob¬ 
ert  Benjamin,  of  New  York  City,  and  Mr.  Chisman  Hanes,  of  Wash¬ 
ington,  D.C.,  representing  the  American  Bar  Association.  Mr.  Ben¬ 
jamin,  do  you  have  a  statement  ? 

STATEMENT  OF  ROBERT  M.  BENJAMIN,  REPRESENTING  THE  AMERI¬ 
CAN  BAR  ASSOCIATION;  ACCOMPANIED  BY  CHISMAN  HANES 

Mr.  Benjamin.  Mr.  Chairman,  I  just  have  a  few  initial  remarks. 
We  have  no  written  statement.  Then  I  will  introduce  Mr.  Chisman 
Hanes,  who  is  chairman  of  the  Committee  on  Public  Information  of 
the  ABA  Section  of  Administrative  Law.  He  will  present  some  sug¬ 
gestions  we  have  with  respect  to  the  text  of  the  bill  and  talk  briefly 
about  related  matters.  Then  after  that  either  or  both  of  us  would 
be  glad  to  answer  questions. 

Mr.  Moss.  Fine ;  you  may  proceed. 

Mr.  Benjamin.  I  would  like  to  say  initially  as  chairman  of  the 
Special  Committee  on  Code  of  Federal  Administrative  Procedure, 
which  is  charged  with  representing  the  American  Bar  Association 
before  the  Congress  in  respect  of  legislation  in  this  field,  that  we  are 
very  much  encouraged  and  delighted  with  the  progress  that  is  being 
made  in  the  field.  We  have  known  the  chairman’s  strong  interest  and 
effective  interest  in  this  field  over  a  good  many  years,  apart  from  your 
having  been  kind  enough  to  come  out  and  address  the  Section  of  Ad¬ 
ministrative  Law  in  San  Francisco  in  1962.  We  have  followed  what 
has  been  done  with  the  amendment  of  section  22  in  1958. 
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We  have  been  working  also  with  the  Senate  Subcommittee  on  Ad¬ 
ministrative  Practice  and  Procedure  of  their  Judiciary  Committee, 
and  in  that  relation  I  testified  on  S.  1666  of  the  88th  Congress  in  Octo¬ 
ber  of  1963  and  again  on  S.  1663  and  1666  in  July  of  1964,  and  I  would 
like  to  refer  to  some  of  the  comment  we  made  then. 

A  good  deal  of  what  we  thought  desirable  has  been  done  since  in  the 
Senate  staff  bills,  the  bill  introduced  recently  by  Senator  Dirksen, 
and  Senator  Long,  especially  in  combining  in  one  section  all  the  ex¬ 
emptions  which  initially  had  been  scattered  between  the  different  sub¬ 
sections  of  S.  1666.  I  would  like  now  to  pass  the  stand  on  to  Mr. 
Hanes  after  simply  saying  how  pleased  we  are  to  take  part  in  this 
effort,  your  effort  to  bring  something  to  pass  in  this  extremely  impor¬ 
tant  field. 

I  think  it  is  encouraging  that  the  newspaper  people  are  here  on  the 
same  afternoon  that  the  bar  is,  because  I  think  we  share  strongly  the 
feeling  of  the  importance  of  getting  something  done  that  will  really 
work  in  this  field  and  of  getting  rid  of  the  language  that  so  far  has 
been  availed  of  by  the  agencies  more  as  an  excuse  for  noncompliance 
than  as  an  exhortation  to  compliance  with  the  public  interest. 

Mr.  Moss.  I  would  like  to  express  my  appreciation  to  the  American 
Bar  Association  and  to  many  members  of  the  bar  who,  during  the  past 
10  years,  have  contributed  a  great  deal  to  the  work  of  this  committee 
and  made  it  possible  for  us  to  move  ahead. 

I  thank  you  for  your  appearance  this  afternoon.  You  may  proceed. 

Mr.  Hants.  Thank  you,  Mr.  Chairman  and  members  of  the  com¬ 
mittee. 

As  you  are  probably  aware,  Mr.  Benjamin’s  Committee  on  the  Code 
of  Federal  Administrative  Procedure  is  the  bodv  that  is  authorized  to 
speak  for  the  bar  association  on  legislation  in  this  area.  The  admin¬ 
istrative  law  section,  of  which  I  am  a  member,  is  authorized  to  work 
in  an  advisory  capacity  with  Mr.  Benjamin’s  committee.  Mr.  Ben¬ 
jamin  very  kindly  asked  me  to  outline  a  few  suggested  changes  that 
we  have  in  the  bill  which  we  believe  will  be  clarifying  and  will  perhaps 
help  toward  the  attainment  of  the  purposes  of  the  bill. 

We  are  completely  in  accord  on  these  changes,  and  after  I  am 
through,  Mr.  Benjamin  may  want  to  add  some  comments  on  indi¬ 
vidual  changes  himself. 

In  subsection  (a)  of  the  bill  as  now  drawn  the  first  sentence  is  a 
repeat  of  the  first  sentence  in  5  U.S.C.  22.  The  last  sentence  of  5 
U.S.C.  22,  which  was  added  in  1958,  has  been  deleted. 

It  seemed  to  us  that  it  might  be  desirable  to  restore  that  sentence 
which  would  read : 

This  subsection  does  not  authorize  withholding  information  from  the  public  or 
limiting  the  availability  of  records  to  the  public. 

Just  to  avoid  any  implication  that  this  deletion  might  authorize 
some  withholding,  we  think  it  is  desirable  to  put  the  sentence  back  in, 
and  it  is  consistent  with  subsection  (b)  and  the  subsequent  provisions 
of  the  bill. 

Mr.  Benjamin.  May  I  interpolate  briefly  as  this  goes  along? 

Mr.  Moss.  Certainly. 

Mr.  Benjamin.  Of  course  we  recognize  that  you  have  got  that  lan¬ 
guage  in  the  beginning  of  subsection  (c) ,  but  we  have  a  suggestion  for 
other  language  there. 
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Mr.  Hanes.  Right. 

Mr.  Benjamin.  I  think  the  idea  of  restoring  it  to  (a)  is  not  because 
logically  it  is  necessary,  but  because  as  a  matter  of  controversy,  some¬ 
body  without  any  justification  can  always  get  up  and  say,  “You  have 
taken  this  out.  Now,  what  was  the  1958  amendment  that  has  gone 
out.”  I  think  that  was  said  the  other  day. 

Mr.  Moss.  That  is  correct. 

Mr.  Benjamin.  It  is  so  easy  to  overlook  that  you  switched  it  some¬ 
where  else,  and  we  think  it  is  more  sensible  to  avoid  controversy  by 
leaving  it  where  it  is  going  on  from  there. 

Mr.  Hanes.  If  we  restored  that,  I  might  jump  over  to  the  beginning 
of  subsection  (c).  With  that  restoration  it  seems  to  us  it.  would  be 
better  draftsmanship  to  change  the  first  2 14  lines  of  subsection  (c) 
which  now  read,  “This  section  does  not  authorize  withholding  infor¬ 
mation  from  the  public  or  limiting  the  availability  of  records  to  the 
public  except” — to  delete  those  and  to  insert  in  lieu  thereof,  “The 
provisions  of  subsection  (b)  shall  not  be  applicable  to.” 

Now,  going  back  to  page  2,  lines  1  and  2,  we  would  suggest  the  dele¬ 
tion  of  the  word  “published”  at  the  end  of  line  1  and  inserting  after 
the  word  “rules”  the  words  “which  shall  be  currently  published  in  the 
Federal  Register.”  The  publications  provision  in  section  3  of  the 
present  Administrative  Procedure  Act  I  do  not  think  would  be  broad 
enough  to  cover  the  publication  of  all  the  rules  that  this  present  bill 
covers.  So  therefore  it  seems  to  us  that  it  would  be  well  for  subsection 
(b)  to  carry  its  own  publication  requirement — for  this  bill  to  carry  its 
own  publication  requirement. 

In  line  3  on  page  2  at  the  end  of  the  sentence  which  ends  with  the 
word  “person,”  we  think  it  would  be  desirable  to  insert  “for  inspection 
and  copying.”  If  a  person  were  authorized  to  receive  the  records,  he 
should  be  able  to  inspect  and  copy  them. 

Now,  line  3,  page  3,  the  words  “national  defense  or  foreign  policy.” 
It  seems  to  us  that  it  would  be  perhaps  more  consistent  with  the  pur- 
puses  of  the  bill  to  substitute  “national  security,”  that  national 
security  is  really  the  criterion  for  the  exemption  under  any  Executive 
order  that  would  be  issued  by  the  President,  and  that  it  embraces  every¬ 
thing  that  properly  should  be  included  in  national  defense  and  foreign 
policy. 

Mr,  Mona gan.  You  mean  you  would  leave  out  “for  foreign  policy.” 

Mr.  Hanes.  We  would  leave  out  also  “defense”  and  for  both  “na¬ 
tional  defense  or  foreign  policy,”  we  would  substitute  “national 
security.” 

Mr.  Monagan.  For  both? 

Mr.  Hanes.  For  both. 

In  line  7  on  page  3  the  exemption  which  deals  with  trade  secrets 
and  commercial  or  financial  information  as  now  written  contains 
the  phrase  “obtained  from  the  public.”  We  are  a  little  confused  by 
that  phrase  “obtained  from  the  public.”  There  might  be  some  impli¬ 
cation  in  that  that,  only  trade  secrets  or  commercial  information  ob¬ 
tained  in  a  census  or  by  some  means  which  is  of  general  application 
would  be  subject  to  the  exempt  ion. 

I  think  it  is  the.  intention  of  the  committee  and  the  staff  to  exempt 
any  trade  secret  or  commercial  or  financial  information  which  is  of 
a  privileged  or  confidential  character  which  is  acquired  either  from 
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one  party  or  from  a  group  of  parties.  So  we  would  suggest  instead 
of  “from  the  public”  the  insertion  of  the  words  “from  a  nonagency 
source.” 

Then  in  that  same  subsection,  in  line  IT  at  the  end  of  the  subsection 
we  would  suggest  the  deletion  of  the  period  and  then  after  “institu¬ 
tions”  the  addition  of  the  following : 

:  Provided,  That  records  received  from  another  agency  which  are  exempt  in 
hands  of  such  other  agency  under  this  subsection  shall  continue  to  be  exempt 
in  the  hands  of  the  receiving  agency.  Nothing  contained  herein  shall  be  deemed 
to  prevent  the  discovery  of  documents  in  judicial  or  administrative  proceedings 
in  accordance  with  applicable  rules  of  law. 

Now,  the  proviso  which  we  first  suggest  it  seems  to  me  just  carries 
out  the  intent  of  the  bill.  The  mere  fact  that  a  record  is  transmitted 
from  one  agency  to  another  does  not  change  its  exempt  or  nonexempt, 
status.  If  it  is  exempt  or  nonexempt  in  the  hands  of  one  agency,  and 
if  it  is  transmitted  over  to  another,  it  should  retain  the  same  character. 

The  additional  sentence  which  provides  that  “nothing  contained 
herein  shall  be  deemed  to  prevent  the  discovery  of  documents  in  ju¬ 
dicial  or  administrative  proceedings  in  accordance  with  applicable 
rules  of  law”  seems  to  us  important  because  in  judicial  proceedings  or 
administrative  proceedings  where  a  private  party  is  involved,  that  pri¬ 
vate  party  under  the  applicable  rules  of  law  might  be  entitled  to 
have  produced  by  an  agency  certain  documents  which  are  exempt  in 
these  eight  categories.  He  might  be  entitled  to  have  them  produced 
for  the  specific  purposes  of  his  case,  and  the  discovery  rules  under 
the  Federal  Civil  Rules,  or  any  other  applicable  provisions  of  law. 
should  remain  as  they  are.  But  we  felt  that  this  sentence  ought  to 
be  put  in  there  to  make  that  clear. 

Mr.  Kass.  Excuse  me,  Mr.  Hanes.  Do  you  have  an  additional  car¬ 
bon  copy  of  that  ? 

Mr.  Hanes.  Yes,  I  do. 

Mr.  Kass.  Thank  you  very  much. 

Mr.  Hanes.  Mr.  Benjamin  has  just  reminded  me  that  we  overlooked 
one  insertion  in  subsection  (b)  in  line  20  on  page  2.  In  the  sentence 
which  begins  “As  used  in  this  subsection”,  we  should  also  insert,  “and 
subsection  (c)”,  so  that  the  term  “agency”  would  be  defined  for  sub¬ 
section  (c)  as  well  as  subsection  (b). 

Mr.  Benjamin.  May  I  interpolate  one  thing.  This  language  we 
have  about  changing  hands  from  one  agency  to  another  derives  from 
the  ABA  proposed  code  which  in  the  88th  Congress  was  S.  2385  and 
we  expect  to  be  introduced  again.  That  is  one  part  of  that — several 
things  we  have  said  are  reflected  in  S.  2335.  I  would  just  like  to 
mention  it  on  appropriate  occasions,  because  it  is  not  exactly  like 
S.  1336  or  the  old  1663.  It  has  played  a  considerable  part  in  the 
revisions  from  time  to  time  of  S.  1663  and  1336,  and  I  think  it  is  useful 
for  anybody,  including  this  committee,  who  is  dealing  with  this  general 
subject  to  look  at  that  bill  also  as  one  of  the  sources  of  suggestions. 
This  happens  to  be  one  of  them. 

You  find  that,  among  other  things,  printed  in  the  comparative  print 
that  the  Senate  subcommittee  staff  got  out  last  April. 

Mr.  Hanes.  Our  final  suggestion  has  to  do  with  the  present  section 
2  of  the  bill.  It  seems  to  us  it  might  be  appropriate  to  try  to  make 
the  repeal  provision  somewhat  more  precise.  The  provision  of  law 
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to  which  it  would  have  application  is  the  present  section  3  of  the 
Administrative  Procedure  Act,  and  consequently  we  are  suggesting 
that  the  present  section  3  of  the  bill  that  is  before  you  be  deleted  and 
that  in  lieu  of  that  we  insert  two  new  sections. 

One  section  would  amend  subsection  (b)  of  section  3  of  the  Adminis¬ 
trative  Procedure  Act  to  make  it  conform  with  the  provisions  of  this 
bill.  That  subsection  is  now  subject  to  the  exemption  provisions  which 
are  contained  in  section  3,  namely,  “any  function  of  the  United  States 
requiring  secrecy  in  the  public  interest  or  any  matter  relating  solely 
to  the  internal  management  of  an  agency.”  Of  course  that  is  not 
consistent  with  the  exemption  which  we  have  here. 

Subsection  (b) ,  which  is  subject  to  those  exemptions,  now  reads  that 
“Every  agency  shall  publish  or,  in  accordance  with  published  rule, 
make  available  to  public  inspection  all  final  opinions  or  orders  in  the 
adjudication  of  cases  (except  those  required  for  good  cause  to  be  held 
confidential  and  not  cited  as  precedents)  and  all  rules.” 

Now,  in  order  to  make  that  conform,  we  would  suggest  that  we  add 
a  new  section  2  to  this  bill  which  would  provide : 

Sec.  2.  Subsection  (b)  of  section  3,  chapter  324,  of  the  act  of  June  11,  1946 
(60  Stat.  238),  is  hereby  amended  to  read  as  follows:  “(b)  Every  agency  shall 
publish  or,  in  accordance  with  the  requirements  of  section  161  of  the  Revised 
Statutes  of  the  United  States  (5  U.S.C.  22)  — 

which  is  this  section — 

“make  available,  all  final  opinions  or  orders  in  the  adjudication  of  cases  and 
all  rules." 

Additionally  we  would  suggest  that  a  new7  section  3  be  added  to 
repeal  subsection  (c)  of  the  present  section  3  of  the  Administrative 
Procedure  Act,  because  we  believe  that  subsection  would  be  incon¬ 
sistent  with  the  bill  that  we  have  before  us. 

Mr.  Benjamin,  would  you  like  to  sum  up  ? 

Mr.  Benjamin.  No.  I  think  that  Mr.  Hanes  has  covered  wrhat  we 
had  to  suggest,  and  as  I  said  before,  either  of  us  would  be  glad  to 
answer  any  questions. 

Mr.  Moss.  Mr.  Kass  ? 

Mr.  Kass.  Mr.  Hanes,  I  want  to  thank  you  for  this  excellent  analy¬ 
sis  of  the  bill  and  the  suggested  changes. 

Mr.  Hanes.  Thank  you. 

Mr.  Kass.  Mr.  Hanes,  in  the  19-year  history  of  the  Administrative 
Procedure  Act,  since  1946,  has  the  public  information  section,  section  3 
of  that  act,  been  a  true  public  records  law  in  your  opinion  ? 

Mr.  Hanes.  It  has  not  in  my  opinion,  Mr.  Kass,  but  I  think  that 
Mr.  Benjamin  is  well  documented  on  this  subject  because  he  has  been 
working  on  an  amendment  of  that  section  for  many  years.  I  think — 
and  I  am  going  to  ask  him  to  comment  on  it — I  think  it  is  true  that 
the  fact  that  it  has  not  been  a  true  public  records  law  has  been  doc¬ 
umented  time  and  time  again  by  the  Hoover  Commission  and  by  the 
hearings  that  w7ere  held  on  section  1663  last  year  and  by  the  work  of 
this  committee  itself  since  1955. 

But  Mr.  Benjamin  might  like  to  add  something  to  that. 

Mr.  Kass.  Mr.  Benjamin? 

Mr.  Benjamin.  I  would  think  that  the  primary  source  of  the  answer 
to  that  question  is  the  work  of  this  subcommittee,  or  at  least  as  im¬ 
portant  a  source  as  any.  And  I  should  think  a  most  important  source. 
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I  think  it  is  quite  clear  that  since  the  Administrative  Procedure  Acr 
has  been  in  force,  it  has  been  used  more  often  as  an  excuse  for  not 
furnishing  public  information  than  as  imposing  an  obligation  to  furn¬ 
ish  information  where  I  think  it  should  be  furnished.  That  is,  I  doubt 
that  any  information  has  been  furnished  except  for  publication  in  the 
Federal  Register  that  would  not  have  been  furnished  anyway  if  the 
Administrative  Procedure  xYct  had  not  been  adopted,  and  I  think  it  has 
been  used  as  an  excuse,  that  and  the  old  section  22  were  used  as  excuses 
for  not  furnishing  information  which,  if  they  had  not  offered  the  sur¬ 
face  excuse,  might  have  been  furnished. 

Mr.  Kass.  Mr.  Benjamin,  I  had  refrained  earlier  from  asking  you 
any  questions  because  you  said  your  doctor  told  you  not  to  work. 

Mr.  Benjamin.  Oh,  that  is  all  right,  I  feel  fine  today. 

Mr.  Kass.  I  hope  these  questions  will  be  more  enjoyable  than  work. 

Either  Mr.  Benjamin  or  Mr.  Hanes,  do  you  then  think  that  an 
amendment  to  section  5,  United  States  Code,  title  22,  the  housekeeping 
statute,  would  be,  for  the  purpose  of  establishing  a  Federal  public 
records  law,  the  better  place  for  such  a  law  than  in  the  Adminis¬ 
trative  Procedure  Act  ? 

Mr.  Benjamin.  I  think  there  are  some  advantages  to  including  it 
in  the  Administrative  Procedure  Act. 

Mr.  Kass.  As  a  cross-reference  ? 

Mr.  Benjamin.  Yes,  because  whether  it  is  adopted  as  this  first, 
otherwsie  I  think  it  is  less  awkward  to  put  it  in  a  new  Administrative 
Procedure  Act  than  to  repeal  parts  of  the  present  Administrative 
Procedure  Act,  and  I  think  the  rest  of  section  3  of  S.  1336  or  S.  1663 
of  the  last  Congress  in  the  Senate  have  other  things  to  do  with  public 
information  which  are  also  important,  and  I  think  there  is  logic  in  hav¬ 
ing  them  all  in  one  section.  But  this  seems  to  me  the  most  important 
feature  of  S.  1066, 1  guess  it  is,  in  this  Congress,  which  was  S.  1666  in 
the  last  Congress.  This  is  the  mot  important  feature  of  it.  I  am  in¬ 
formed  it  is  1166. 

Mr.  Kass.  For  the  record,  S.  1666  referred  to  was  the  bill  passed  last 
year  by  the  Senate  to  amend  section  3  of  the  Administrative  Procedure 
Act. 

For  the  record  also,  S.  1160  was  the  bill  introduced  this  year  by 
Senator  Long  to  amend  section  3  of  the  Administrative  Procedure 
Act. 

Mr.  Benjamin.  There  are  a  few  minor  differences  in  the  new  bill 
and  the  bill  that  passed  the  Senate  last  year. 

Mr.  Kass.  Yes,  sir;  there  are. 

Mr.  Benjamin.  But  they  are  not  of  great  consequence. 

Mr.  Hanes.  Mr.  Kass,  I  just  want  to  say,  supplementing  what  Mr. 
Benjamin  has  said,  that  while  we  think  that  the  provisions  of  this 
present  bill,  which  would  replace  subsection  (c)  of  section  3  of  the 
Administrative  Procedure  Act,  are  most  important,  it  does  seem  to 
us  that  there  are  some  advantages  in  having  in  the  same  bill  complete 
provisions  with  regard  to  publications  and  complete  provisions  with 
regard  to  making  available  agency  opinions  and  decisions,  which  would 
be  in  the  first  two  sections  of  an  amended  section  3  of  the  Administra¬ 
tive  Procedure  Act. 

Mr.  Benjamin.  I  do  not  think  either  of  us  wants  to  let  that  go 
without  saying  that  we  would  much  rather  have  a  separate  bill  like 
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this,  if  there  is  any  delay  in  the  progress  of  S.  1166  in  this  Congress. 

Mr.  Hanes.  Eight. 

M.  Benjamin.  I  mean  this  accomplishes  the  major  part  publica¬ 
tion  in  the  Federal  Kegister,  rules  publication  is  pretty  good  as  it  is 
now.  This  is  the  major  change  to  be  accomplished,  and  I  would  not 
want  anything  we  say  to  act  in  the  slightest  as  a  drag  on  the  progress  of 
this  bill  either  in  the  House  or  in  the  Senate. 

Mr.  Kass.  Mr.  Benjamin,  one  of  the  reasons  that  the  bill  was  in¬ 
troduced  as  an  amendment  to  5  U.S.C.  2 2  was  that  the  Foreign  Opera¬ 
tions  and  Government  Information  Subcommittee  under  the  chair¬ 
manship  of  Congressman  Moss  sent  out  a  questionnaire  asking  all  of 
the  agencies,  departments,  boards,  and  commissions  in  the  Govern¬ 
ment — approximately  102 — whether  5  U.S.C.  1002,  section  3  of  the 
Administrative  Procedure  Act  was  applicable  to  them.  Despite  the 
language  of  the  Attorney  General’s  Manual  on  the  Administrative 
Procedure  Act  saying  that  section  3,  the  public  information  section, 
is  applicable  to  every  agency  in  the  Government,  many  agencies  have 
informed  the  subcommittee  that,  since  they  do  not  make  rules  and  are 
not  adjudicatory  agencies,  the  section  does  not  apply  to  them;  and, 
therefore,  there  is  no  Federal  public  records  law  applicable  to  them. 

Mr.  Benjamin.  Well,  I  hope  that  would  be  changed  by  the  adop¬ 
tion  of  S.  1336,  for  example,  or  a  like  bill  in  the  House. 

Mr.  Kass.  And  this  is  why  the  language  of  H.K.  5012,  this  present 
bill,  makes  it  clear  that  the  word  “agency”  is  to  include  each  authority 
of  the  Government  other  than  Congress  and  the  courts. 

Mr.  Benjamin.  Yes. 

Mr.  Kass.  Mr.  Benjamin,  2  days  ago  the  subcommittee  took  testi¬ 
mony  from  Assistant  Attorney  General  Norbort  Schlei,  and  lie  re¬ 
ferred  to  the  problem  that  this  bill,  in  his  opinion,  was  unconsti¬ 
tutional. 

Could  you  comment  on  that  problem  ? 

Mr.  Benjamin.  Yes. 

I  read  Mr.  Schlei’s  testimony.  While  he  talked  about  the  Executive 
privilege,  he  also  said  that  the  only  way  it  could  be  really  well  exer¬ 
cised  would  be  to  leave  each  agency  to  deal  with  its  own  problems 
because  they  were  the  only  ones  that  knew  about  it. 

Now  it  seems  to  me  that  a  very  important  part  of  this  whole  ques¬ 
tion  of  Executive  privilege  is  the  answer  to  the  question  who  deter¬ 
mines  when  it  is  to  be  exercised.  Under  President  Kennedy  that  was 
quite  clear  as  the  chairman  developed  in  his  talk  in  1962  to  the  Ameri¬ 
can  Bar  Section  of  Administrative  Law;  it  was  the  President’s 
decision. 

I  do  not  believe  there  has  yet  been  any  announcement  by  President 
Johnson  about  what  he  is  going  to  do  about  this.  I  would  hope  he 
would  follow  the  same  line. 

Certainly  it  would  seem  to  me  that  if  the  President  himself  exercises 
judgment  on  what  is  an  appropriate  occasion  for  the  exercise  of 
Executive  privilege,  it  would  be  most  highly  unlikely  that  lie  would 
exercise  it  in  any  instance  that  is  not  in  effect  covered  by  these  exemp¬ 
tion  provisions  of  subsection  (c)  as  they  now  stand  in  H.E.  5012.  If 
he  did  exercise  it  in  a  more  far-reaching  way,  it  is  also  perfectly  clear 
to  me  that  then  there  arises  a  question  for  the  courts  as  to  where  that 
exercise  of  Executive  privilege  stands. 


104 


FEDERAL  PUBLIC  RECORDS  LAW 


That  being  a  constitutional  right  of  the  President’s,  it  is  perfectly 
clear  also  that  nothing  in  the  statute  can  limit  whatever  his  consti¬ 
tutional  powers  are  in  that  regard,  and  any  public  information  bill 
would  necessarily  be  in  recognition  of  the  fact,  that  the  final  ques¬ 
tion  of  whether  the  President’s  powers  go  further  must  be  left  to  the 
future.  But  to  try  to  draft  a  bill  that  over  the  years  would  always 
fit  all  the  instances  in  which  an  informed  President  might  want  to 
exercise  the  Executive  privilege  would  be  an  absolute  futility,  it  seems 
to  me.  There  would  be  no  chance  of  drawing  such  a  bill,  and  I  see  no 
reason  to  take  that  defeatist  attitude  and  not  the  best  we  can  in  trying 
to  foresee  the  categories  of  things  to  which  the  exemptions  should 
apply  as  this  bill  has  done. 

Mr.  Moss.  It  seems  to  me  after  10  years  of  rather  careful  con 
sideration  of  this  problem  that  there  is  never  difficulty  in  finding  it  in 
the  public  interest  to  withhold  for  good  cause  found.  There  is  a 
tent  large  enough  to  contain  everything. 

I  am  not  too  concerned  if  the  President  exercises  a  judgment. 

Mr.  Benjamin.  No,  and  we  are  of  course  delighted  to  see  that 
phrases  like  “in  the  public  interest”  or  “for  good  cause”  are  not  in  this 
bill,  nor  were  they  in  S.  2335  or  the  Senate  bills. 

These  get  down  to  deal  with  particular  reasons  for  allowing  non¬ 
disclosure  in  specific  kinds  of  cases  where  that  is  justified. 

Mr.  Moss.  It  has  been  suggested  we  should  go  back  to  “public  inter¬ 
est”  or  “for  cause.”  But  actually,  we  could  change  it  and  say  “for 
any  reason,”  could  we  not  ? 

Mr.  Benjamin.  Just  about - 

Mr.  Moss.  And  achieve  the  same  result? 

M.  Benjamin.  I  once  heard  a  comment  by  a  man  named  Schump¬ 
eter,  who  was  the  last  Minister  of  Finance  in  the  Austrian  monarchy, 
and  who  was  a  convinced  monarchist,  the  only  one  I  have  ever  heard 
carry  this  out  philosophically.  But  he  had  a  remark  which  was  that 
every  statesman,  when  he  prays  at  night,  say  “Pray  God  save  my 
country  and  to  that  end  keep  me  in  office.” 

Well,  it  is  very  much  the  same  thing  when  it  comes  to  deciding  what 
the  public  interest  is  when  somebody  wants  to  interfere  with  what 
you  are  doing  a  little  bit  by  asking  you  to  disclose  it. 

Mr.  Moss.  Mr.  Monagan,  do  you  have  some  questions  ? 

Mr.  Monagan.  Thank  you,  Mr.  Chairman. 

I  certainly  subscribe  to  the  second  portion  of  Mr.  Schumpeter’s 
statement,  from  a  personal  point  of  view. 

I  do  want  to  compliment  the  American  Bar  Association,  of  which 
I  am  a  member,  on  your  appearance  here  today.  I  think  it  is  a  fine, 
public-spirited  function,  and  I  am  glad  that  the  public  can  under¬ 
stand  that  the  association  is  engaged  in  activities  such  as  this  which 
are  not  immediately  related  to  fees  or  perquisites  of  the  members  of 
the  bar.  Also,  your  suggestions  I  think  have  been  very  helpful  and 
will  aid  us  in  going  over  this  bill. 

There  is  just  one  point.  On  page  3,  line  3,  Mr.  Hanes,  you  sug¬ 
gested  putting  in  “security”  instead  of  “defense”,  and  also  leaving  out 
“or  foreign  policy”. 

My  question  is,  Would  that  not  make  this  somewhat  more  limited, 
because  “security”  does  have  the  connotation  of  being  connected  with 
“defense”  ?  Might  there  not  be  matters  of  foreign  policy,  such  as  trade 
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or  other  nondefense  areas  that  would  be  excluded  if  we  changed  this 
language  ? 

Mr.  Hanes.  You  mean,  Mr.  Monagan,  such  matters  would  be  ex¬ 
cluded  from  the  exemption  ;  is  that  right  ? 

Mr.  Monagan.  Right. 

Mr.  Hanes.  I  think  that  is  possible,  and  we  debated  considerably 
as  to  whether  we  should  make  this  suggestion.  Last  year  when  we 
met  with  the  staff  of  the  Senate  subcommittee,  and  subsequently  when 
Mr.  Benjamin  testified  on  S.  1663,  we  had  made  this  suggestion. 

At  that  time  we  were  told  by  the  counsel  for  the  Senate  subcom¬ 
mittee  that  it  was  his  feeling  that  the  present  language  was  more  re¬ 
strictive  than  national  security. 

Now,  I  think  we  could  debate  that  at.  length  as  to  which  is  less  re¬ 
strictive  or  more  restrictive.  We  do  not  have  a  strong  feeling,  at  least 
I  do  not,  and  I  believe  Mr.  Benjamin  would  echo  this,  that  we  do  not 
have  a  strong  feeling  about  this  particular  suggestion.  But  it  did 
seem  to  us  that  the  subject  matter  which  is  primarily  intended  to  be 
included  in  the  exemption  is  that  which  relates  to  national  security. 

Mr.  Monagan.  That  may  very  well  be. 

Mr.  Hanes.  Yes. 

Mr.  Monagan.  And  I  just  wanted  to  clarify  your  thinking. 

Mr.  Hanes.  I  can  conceive  of  circumstances  in  foreign  policy  when 
there  might  be  something  that  for  the  advantage  of  the  country  should 
be  subject  to  exemption  that  would  not  be  included  within  national 
security. 

But,  basically,  I  think  what  we  are  getting  at  is  the  national  security. 

Mr.  Benjamin.  I  would  like  to  add  to  that  that  what  we  are  talking 
about  here  is  the  permissible  content  of  an  Executive  order,  and  I 
think  it  is  well  to  be  somewhat  general  in  talking  in  those  terms. 

We  are  assuming  now  that  the  President  will  exercise  the  Executive 
privilege  to  say  that  this  is  exempt  from  disclosure,  and  there  are  cer¬ 
tainly  things  that  are  referred  to  generally  as  internal  security,  for 
example,  which  he  might  well  want  to  include,  and  which  I  would 
be  the  last  to  say  he  would  be  arbitrary  in  including.  Therefore,  I  do 
not  like  to  be  quite  as  limiting,  quite  as  much  as  of  limitation  on  the 
presidential  powers  as  suggested  by  these  two  categories  which  I  think 
do  not  quite  cover  the  field  that  he  might  well  take  into  account. 

Mr.  Moss.  I  would  suggest  that  the  amendment  proposed  does 
broaden  it  rather  than  limit.  The  counsel  for  Treasury,  in  an  appear¬ 
ance  before  the  committee,  recommended  that  it  be  broadened  by 
changing  “defense”  or  “foreign  policy”  to  “security”.  We  discussed 
it  at  length  then  because  the  present  Executive  order  10501,  which  was 
originally  issued  by  President  Eisenhower,  relates  to  defense,  and 
authorizes,  of  course,  the  three  categories  of  classification  and  the  pro¬ 
cedures  for  protecting  information. 

We  were  actually  drafting  a  bill  in  conformity  with  that  Executive 
order.  But  I  think  that  the  security  does  broaden  here,  because  cer¬ 
tainly  the  security  of  the  Nation  is  more  than  just  protecting  it  from 
any  overt  action. 

Mr.  Monagan.  Oh,  yes. 

Mr.  Moss.  It  is  the  financial  security,  the  well-being  of  the  Nation. 

Mr.  Monagan.  I  think  we  have  covered  the  point  anyway. 

Thank  you. 
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Mr.  Benjamin.  I  am  interested  in  knowing  that  the  Treasury  has 
made  this  suggestion,  because  I  get  a  little  weary  sometimes  of  being 
set  up,  the  American  Bar  Association,  by  some  of  the  agency  witnesses 
as  if  we  were  concerned  only  with  our  clients.  In  some  cases  you 
might  think  they  were  saying  that  all  we  were  trying  to  do  is  to  make 
trouble  for  the  agencies,  and  I  would  like  to  point  out,  as  I  did  in  an 
article  in  law  and  contemporary  problems  about  the  ABA  program, 
that  very  often  our  suggestions  are  in  the  agency  interest,  and  this  is 
an  instance ;  I  mean  the  suggestion  here  is  obviously  not  to  get  at  more 
documents. 

We  are  making  a  suggestion  to  make  it  perhaps  more  likely  that 
something  will  be  exempted  by  presidential  order.  But  it  seems  to 
us,  it  seems  to  me  at  any  rate,  that  that  is  a  reasonable  agency  con¬ 
cern,  and  where  there  are  reasonable  concerns,  we  try  to  pay  attention 
to  them. 

There  is  also  a  reference  in  this  article  of  mine  to  the  English 
experience  of  making  reports  available  that  has  not  been  available 
before,  and  suddenly  finding  that  there  had  been  considerable  im¬ 
provement,  according  to  one  of  the  official  witnesses,  in  their  public 
relations. 

I  think  the  agencies  quite  often  overlook  that,  that  some  of  this 
remedial  legislation  really  helps  them  in  helping  their  public  relations, 
and  in  the  end  they  will  be  better  off  and  accomplish  more  than  if  they 
were  successful  in  their  complete  opposition  to  a  lot  of  this. 

Mr.  Moss.  I  think  there  is  great  truth  in  that,  and  have  frequently 
urged  the  agencies  to  consider  the  fact  that  they  could  improve  their 
image  by  being  a  little  bit  more  candid  and  a  little  freer.  Frequently 
when  they  are  trying  to  cover  up  by  holding  tight  to  the  information, 
all  they  do  is  succeed  in  making  an  issue  where  one  really  did  not  exist. 
A  little  bit  of  fear  perhaps,  but  that,  is  about  all. 

Mr.  Monagan  and  I  are  going  to  have  to  go  over  and  respond  to  this 
rollcall.  The  committee  will  recess.  We  will  get  back  as  quickly  as 
we  can.  It  should  not  be  more  than  about  15  minutes. 

Woui d  it  be  possible  for  you  to  remain  so  that  when  we  get  back  Mr. 
Kass  can  ask  a  couple  of  additional  questions  ? 

Mr.  Benjamin.  I  should  think  so,  yes. 

(Recess.) 

Mr.  Moss.  The  committee  will  resume. 

Mr.  Kass,  you  had  some  additional  questions. 

Mr.  Benjamin.  May  I,  before  we  begin,  introduce  Mr.  Joseph  B. 
Hyman,  who  does  not  need  an  introduction,  I  am  sure.  He  has  been 
working  with  the  committee  of  which  I  am  chairman,  most  usefully. 
He  a:ot  lost  looking  for  room  2147  instead  of  2247. 

Mr.  Moss.  This  building  is  one  where  many  are  being  lost  today,  in¬ 
cluding  Members  of  the  House. 

Mr.  Kass.  Mr.  Hanes,  H.R.  5012,  section  (b),  gives  an  individual 
who  has  been  denied  information  by  an  agency  of  the  Government  the 
right  to  go  into  court  and  seek  judicial  relief  to  obtain  that  infor¬ 
mation. 

Do  you  think,  as  a  representative  of  the  American  Bar  Association, 
that  this  would  cause  any  problems  for  the  courts  ?  Do  you  favor  this 
provision  ? 
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Mr.  Hanes.  Well,  I  might  point  out,  and  I  believe  this  is  correct, 
that  when  Mr.  Benjamin  testified  earlier,  and  when  we  met  with  the 
committee  staff,  we  suggested  that  the  judicial  remedy  be  of  a  general 
nature  that  woidd  have  application  beyond  the  public  information 
provisions  of  section  3  of  the  Administrative  Procedure  Act  and  that 
section  3  not  contain  a  separate,  special  judicial  remedy. 

Now  I  realize  this  bill  is  being  considered  separately  and  apart  from 
the  rest  of  the  changes  in  the  Administrative  Procedure  Act,  and  you 
would  have  to  include  a  judicial  remedy  here  if  you  intend  to  make 
•clear  that  it  is  available. 

I  am  not  quite  certain  I  understand,  Mr.  Kass,  whether  you  are  ask¬ 
ing  whether  there  should  be  standards  spelled  out  in  here  which 
would  be  employed  by  the  courts,  or  whether  you  are  asking  whether 
or  not  I  think  the  judicial  remedy  would  create  a  substantial  voume 
•of  litigation. 

Mr.  Ivass.  This  is  the  thrust  of  the  question. 

Mr.  Hanes.  Yes. 

Mr.  Kass.  The  last  part.  The  agencies  have  come  up  and  stated 
that  they  felt  the  bill,  if  enacted,  would  in  effect  clutter  up  the  dockets 
of  the  court. 

Do  you  think  that  this  would  be  a  problem  ? 

Mr.  Hanes.  It  would  be  my  guess  that  it  would  not  increase  the 
volume  of  litigation  in  the  courts  substantially.  I  think  in  most 
cases,  once  the  bill  were  enacted,  information  that  was  desired  would 
be  made  available. 

In  the  beginning  there  would  probably  be  some  test  cases  which 
would  test  the  specific  exemptions  in  the  act.  But  I  would  not  think 
it  woidd  create  any  major  volume  of  litigation. 

Mr.  Benjamin.  I  think  that  is  correct. 

1  think  our  experience  in  New  York  might  be  relevant.  In  New 
York  almost  any  administrative  agency  proceeding,  whether  or  not 
there  is  a  formal  hearing  requirement,  is  reviewable  by  the  courts ;  if 
there  is  no  hearing  requirement,  by  a  proceeding  in  the  nature  of  man¬ 
damus  to  review.  And  theoretically  there  are  hundreds  of  thousands 
of  agency  determinations  that  are  subject  to  review  if  there  is  merit 
to  them. 

But  we  have  not  found  at  all  that  that  has  overburdened  the  courts. 
The  same  argument  was  made  where  we  recommended  in  S.  2335 
that  there  be  a  proceeding  to  enjoin,  a  court  proceeding  to  enjoin 
an  agency  proceeding  clearly  in  excess  of  jurisdiction,  which  is  very 
much  like  the  old  proceeding  growing  out  of  the  writ  of  prohibition 
that  we  have  in  New  York. 

Again,  while  the  agencies  in  opposing  our  proposal  here  say  that  the 
courts  would  be  swamped,  it  certainly  has  not  been  found  to  be  true 
in  New  York  under  the  available  proceeding  in  the  nature  of  pro¬ 
hibition.  I  do  not  think  it  would  be  here.  I  think  once  the  thing  is 
spelled  out,  people  generally  acquiesce. 

For  one  thing,  it  takes  so  much  more  effort  to  constantly  litigate 
that  I  think  the  tendency  ultimately  is  to  stop  it  where  you  are  not 
getting  anywhere,  and  I  think  gradually  at  least,  if  not  to  begin 
with,  the  lines  of  action  would  be  so  clear  here  that  there  would  not 
be  anything  to  go  to  court  about. 
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Mr.  Kass.  Mr.  Benjamin,  this  bill  has  removed  the  criteria  that 
persons  must  be  properly  and  directly  concerned,  and  substituted  for 
that  criteria  the  nature  of  the  information  itself. 

Do  you  agree  with  this  criteria  ? 

Mr.  Benjamin.  No,  I  agree  with  the  change. 

Mr.  Kass.  With  the  change  ? 

Mr.  Benjamin.  I  think  the  criterion  was  a  mistake,  and  in  the 
same  general  direct  ion  we  have  tried  in  our  legislation,  as  has  the  Sen¬ 
ate  committee  dealing  with  it,  to  get  rid  of  some  of  the  extremes  of  the 
doctrine  of  standing  to  sue.  1  think,  generally  speaking,  the  question 
should  be,  what  are  you  trying  to  review  and  not,  who  is  trying  to 
review  it. 

You  get  so  caught  up  in  technicalities  on  finding  out  who  is  affected 
and  this  and  that,  that  you  get  again  a  great  waste  of  time,  and  second, 
denial  of  any  relief  to  somebody  who  ought  to  have  it. 

Mr.  Kass.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Rumsfeld. 

Mr.  Rumsfeld.  I  would  like  to  apologize  for  my  absence  during  a 
portion  of  your  testimony  because  of  the  debate  on  the  floor  of  the 
House,  and  just  make  sure  that  I  understand  what  your  previous  testi¬ 
mony  was. 

Is  it  correct  to  say  that  you  have  indicated  your  conviction  that  the 
bill  as  before  you  is  constitutional '( 

Mr.  Benjamin.  I  would  put  it  this  way :  I  would  say  yes,  but  then 
I  would  say  that  the  question  of  constitutionality  is  always  one  of  the 
application  of  a  statute,  and  it  may  very  well  be  that  something  that 
is  not  spelled  out  here  may  be  within  the  constitutional  executive  privi¬ 
lege  of  refusing  information.  But  I  think  it  would  be  a  waste  of  time 
to  try  to  forecast  what  the  details  of  that  are,  and  I  think  the  bill  would 
certainly  be  constitutional  in  almost  all,  if  not  all,  of  its  applications. 
And  if  it  is  held  to  be  constitutionally  inapplicable  to  a  particular  at¬ 
tempt  of  the  executive  to  rely  on  the  executive  privilege,  that  is  not  a 
criticism,  a  legitimate  criticism  of  the  bill. 

It  seems  to  me  any  good  piece  of  legislation  always  presents  that 
possibility  around  the  fringes  of  its  application,  and  that  is  quite 
proper  that  it  should. 

Mr.  Rumsfeld.  I  thank  you,  and  I  might  say  I  certainly  agree  with 
what  you  have  said. 

A  previous  witness  indicated  that  because  of  this  question  of  execu¬ 
tive  privilege,  that  this  bill  in  his  words  should  contain  reference  to 
executive  privilege. 

Now  at  that  time  I  believe  I  made  the  comment  that  because  this 
concept  of  executive  privilege  would  flow  from  the  Constitution,  I 
could  not  see  why  any  such  provision  should  be  put  in  or  even  would 
be  desirable  to  have  in.  Is  this  your  conclusion  also  ? 

Mr.  Benjamin.  Yes,  I  think  it  is  perfectly  obvious  that  the  execu¬ 
tive  privilege  is  there,  whatever  the  limits  are  that  the  courts  will  set 
out,  and  the  legislative  history  will  make  it  clear  that  the  Congress  had 
that  in  mind.  But  to  try  to  spell  it  out  any  more  would  be  futile,  I 
think. 

Mr.  Rumsfeld.  I  quite  agree,  thank  you. 

Mr.  Moss.  Gentlemen,  I  want  to  express  my  thanks  and  that  of  the 
subcommittee  for  your  very  constructive  suggestions  and  your  helpful 
interest  in  this  legislation. 
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Mr.  Hanes.  We  want  to  thank  the  subcommittee. 

Mr.  Ben.tamin.  We  want  to  thank  the  subcommittee  for  giving  us 
this  opportunity  to  take  part. 

Mr.  Moss.  Our  next  witness  is  Mr.  John  Colburn,  editor  and  pub¬ 
lisher  of  the  Wichita,  Ivans.,  Eagle  and  Beacon,  representating  the 
American  Newspaper  Publishers  Association.  Mr.  Colburn  is  an  old 
friend  of  the  subcommittee  who  has  been  most,  helpful  from  the  very 
beginning  sessions  back  in  1956, 1  believe. 

Mr.  Colburn,  do  you  have  a  statement  ? 

STATEMENT  OF  JOHN  H.  COLBURN,  EDITOR  AND  PUBLISHER, 

WICHITA  (KANS.)  EAGLE  AND  BEACON,  REPRESENTING  THE 

AMERICAN  NEWSPAPER  PUBLISHERS  ASSOCIATION 

Mr.  Colburn.  Thank  you,  Mr.  Chairman. 

My  name  is  John  H.  Colburn.  I  am  editor  and  publisher  of  the 
Wichita  (Kans.)  Eagle  and  Beacon.  Today  I  represent  the  American 
Newspaper  Publishers  Association  (ANPA),  an  organization  of  more 
than  920  daily  newspaper  members  with  90  percent  of  the  total  daily 
newspaper  circulation  in  the  United  States. 

ANPA  advocates  favorable  action  on  House  bill  H.R.  5012.  This 
measure  to  require  Government  agencies  to  make  “records  promptly 
available  to  any  person’’  is  of  vital  public  interest. 

Certainly  we  were  delighted  to  see  the  testimony  of  the  distinguished 
gentleman  from  the  American  Bar  Association,  and  I  think  con¬ 
structive  suggestions  for  improving  this  legislation  even  further. 

Most  of  my  35  years  as  a  reporter,  foreign  correspondent,  and  editor 
have  been  dedicated  to  keeping  the  public  informed  as  to  how  Gov¬ 
ernment,  affairs  are  conducted.  Since  World  War  II  especially,  I 
have  been  more  and  more  concerned  by  efforts  of  Government  agencies 
to  deprive  the  people,  of  legitimate  information,  which  they  need  to 
properly  exercise  their  role  as  responsible  citizens. 

Before  I  became  a  member  of  the  ANPA  Federal  Laws  Committee, 
I  had  the  privilege  of  serving  as  chairman  of  the  Freedom  of  Infor¬ 
mation  Committees  of  the  American  Society  of  Newspaper  Editors 
and  the  Associated  Press  Managing  Editors  Association.  I  am  per¬ 
sonally  aware,  as  the  chairman  noted,  of  the,  excellent  work  done  by 
Congressman  Moss,  his  subcommittee  and  staff  of  experts,  which  has 
certainly  been  an  excellent  service  in  exposing  example  after  example 
of  unjustified  Government  secrecy  in  the  conduct  of  the  people’s 
affairs. 

Senate  passage  last  year  of  S.  1666,  the  “Right  to  know”  bill,  re¬ 
flected  a  growing  conviction  among  Members  of  the  Congress  that 
such  legislation  is  necessary.  It  also  reflected  a  determination  to 
recognize  the  concern  among  informed  people  that  Government  sec¬ 
recy  has  exceeded  proper  bounds. 

It  is  gratifying  to  our  ANPA  membership  to  note  the  strong  bi¬ 
partisan  support  already  accorded  the  legislation  you  are  considering 
today. 

In  our  view,  the  amendments  needed  to  implement  an  effective  Fed¬ 
eral  public  records  law  are  badlv  needed.  Thev  are  long  overdue. 
This  is  amply  demonstrated  by  the  sorry  record  of  experience,  with 
the  secrecy  loopholes  in  section  3  of  the  Administrative  Procedure 
Act  since  1946. 
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Let  me  emphasize  and  reiterate  the  point  made  by  others  in  the 
past :  Reporters  and  editors  seek  no  special  privileges.  Our  concern  is 
the  concern  of  any  responsible  citizen.  We  recognize  that  certain 
areas  of  information  must  be  protected  and  withheld  in  order  not  to 
jeopardize  the  security  of  this  Nation.  We  recognize  legitimate 
reasons  for  restricting  access  to  certain  other  categories  of  informa¬ 
tion,  which  have  been  spelled  out  clearly  in  the  proposed  legislation. 

What  disappoints  us  keenly — what  we  fail  to  comprehend  is  the 
continued  opposition  of  Government  agencies  to  a  simple  concept. 
That  is  the  concept  to  share  the  legitimate  business  of  the  public  with 
the  people.  It  is  not  a  new  concept.  It  was  the  basis  for  enactment 
of  the  Administrative  Procedure  Act  in  1946.  Senator  McCarran, 
chairman  of  the  Committee  on  Judiciary,  in  reporting  the  measure 
to  the  Senate,  put  the  concept  in  these  words : 

The  section  (sec.  3)  has  been  drawn  upon  the  theory  that  administrative 
operations  and  procedures  are  public  property  which  the  general  public,  rather 
than  a  few  specialists  or  lobbyists,  is  entitled  to  know  or  have  ready  means  of 
knowing  with  definiteness  and  assurance. 

This  simple  concept  would  take  much  of  the  mystery  and  the  secrecy 
out  of  Government  operations.  It  was  needed  in  1946  because  Federal 
regulatory  agencies  had  abused  their  power  through  arbitrary,  capri¬ 
cious,  and  oppressive  action,  action  that  was  protected  then  by  a 
policy  of  secrecy  and  still  is  protected  today. 

But  what  happened? 

The  results  under  section  3  were  far  different  from  that  conceived 
by  its  framers.  Instead  of  opening  channels  of  information,  section 
3,  as  interpreted  in  practice,  did  precisely  the  opposite.  The  Senate 
Committee  on  the  Judiciary,  in  its  1964  report  recommending  passage 
of  S.  1666,  noted  that  section  3,  now  “is  cited  as  statutory  authority 
for  withholding  of  virtually  any  piece  of  information  that  an  official 
or  an  agency  does  not  wish  disclosed.” 

Please  note  that  this  is  not  a  complaint  of  some  newspaper  organiza¬ 
tion  or  public  group.  This  is  the  conclusion  of  a  responsible  and 
respected  committee  of  Congress.  It  is  concerned  with  the  need  for 
a  better  informed  public. 

It  is  significant  that  the  committee  indictment  went  on  to  say : 

Under  the  present  section  3,  any  Government  official  can,  under  cover  of  law, 
withhold  almost  anything  from  any  citizen  under  vague  standards — or,  more 
precisely,  lack  of  standards — in  section  3.  It  would  require  almost  no  in¬ 
genuity  for  any  official  to  think  up  a  reason  why  a  piece  of  information  should 
not  he  withheld  (1)  as  a  matter  of  “public  interest”,  (2)  “for  good  cause  found”, 
or  (3)  that  the  person  making  the  request  is  not  “properly  and  directly  con¬ 
cerned”.  And  eVen  if  his  reason  has  not  a  scintilla  of  validity,  there  is  abso¬ 
lutely  nothing  that  a  citizen  seeking  information  can  do  because  there  is  no 
remedy  available. 

Here  is  ample  reason,  based  on  careful  evaluation  of  testimony  and 
research,  why  amendments  are  needed.  Our  citizens  are  being  de¬ 
prived  of  fundamental  rights.  As  Government  has  grown  bigger  and 
more  complex,  information  manipulation  and  control  has  become  more 
sophisticated.  Access  to  news  sources,  reports,  findings,  department 
rulings  and  opinions,  comes  under  tighter  restrictions. 

A  gigantic  information  screen,  that  can  be  penetrated  only  by  time- 
consuming  diligence  or  connivance,  shields  Government  departments 
and  agencies. 
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This  screen  of  secrecy  is  a  barrier  to  reporters,  as  representatives 
of  the  public— to  citizens  in  pursuit  of  information  vital  to  their  busi¬ 
ness  enterprises — and  is  a  formidable  barrier  to  many  Congressmen 
seeking  to  carry  out  their  constitutional  functions.  Many  loyal,  con¬ 
scientious  Government  employees  share  our  concern.  They  recognize 
the  right  of  a  taxpayer  to  know  how  his  money  is  being  spent ;  to  know 
how  public  business  is  conducted ;  the  reasons  for  decisions  that  affect 
the  lives,  businesses  and  future  of  our  people. 

A  the  Senate  Committee  on  the  Judiciary  found  in  1946  and  found 
again  in  1964,  and  as  this  subcommittee  has  reported  in  the  past,  there 
is  no  justification  for  most  of  the  secrecy.  If  permitted  to  continue, 
this  policy  of  secrecy  will  lay  the  foundation  for  a  totalitarian  bureauc¬ 
racy,  that  will  be  an  even  greater  threat  to  public  welfare. 

This  subcommittee  I  hope  will  share  our  concern  for  the  future  as 
well  as  the  present.  Well-educated  citizens  already  tend  to  regard 
problems  of  Government  as  too  technical  and  too  complex  to  follow 
closely.  Their  apathy  has  grown  with  the  more  intense  manipula¬ 
tion  and  control  of  information  and  the  frustrations  of  trying  to  cope 
with  Government  redtape. 

Donald  X.  Michael,  a  social  psychologist  and  a  resident  fellow  of  the 
Institute  for  Policy  Studies  here  in  Washington,  makes  some  pertinent 
points  about  the  future  in  a  new  book,  “The  Next  Generation.”  He 
notes  that  our  concerned  young  people  and  adults  will  continue  to  feel 
frustrated  and  inadequate  in  the  face  of  complexities  and  secrecies. 
Ho  foresees  a  mounting  trend  toward  developing  policies  through  a 
technique  of  rationalization,  which  may  be  based  more  on  technologi¬ 
cal  factors  than  on  wisdom.  These  techniques  of  rationalization  can 
have  good  and  bad  consequences.  At  their  worst,  Dr.  Michael  says, 
they  could  lead  to  a  garrison  state. 

(Parenthetically,  we  might  point  out  that  in  the  hearings  on  Senate 
bill  S.  1666,  the  “right-to-know”  bill,  Government  agencies  appeared 
to  utilize  rationalization  rather  than  wisdom  to  justify  policies  deny¬ 
ing  access  to  information.) 

Some  time  ago  in  a  paper  presented  to  a  symposium  at  the  Battelle 
Memorial  Institute  in  Columbus,  Ohio,  Dr.  Michael,  who  is  an  ex¬ 
pert  in  the  study  of  cybernetics,  raised  other  questions  about  how  com¬ 
puter  techniques  may  affect  democratic  processes.  These  same  ques¬ 
tions  also  concern  the  public  interest  in  how  Government  decisions  are 
reached. 

“Roughly,  the  situation  to  be  faced,”  said  Dr.  Michael,  “is  that  so¬ 
cial  problems  to  be  met  will  require  the  increasing  application  of  com¬ 
puters  by  the  Government  to  clarify  the  problems  and  opportunities, 
and  to  design  and  implement  effectively  the  needed  programs  for  social 
betterment.” 

He  notes  that  often  defense  and  foreign  policies  are  formulated 
through  analysis  of  data  processed  by  computers  and  that  the  basis 
for  these  decisions  are  “only  dimly  apprehended  by  the  informed  pub¬ 
lic  and  totally  beyond  the  comprehension  and  often  the  interests  of 
the  general  public.” 

Then  Dr.  Michael  asks,  “How,  then,  will  the  interested  layman  be 
able  to  find  out  what  ‘models’  were  used  that  provided  the  ‘facts’  or 
interpretations  on  which  the  policy  is  based  ?” 

These  are  vital  public  questions  as  to  how  Government  decisions  are 
reached.  They  will  grow  in  importance  as  so-called  “thinking  ma- 
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chines”  are  used  more  and  more  in  decision-making  processes.  Such 
questions  make  it  all  the  more  imperative  that  in  the  future  there  be 
greater  access  to  information  in  our  Government  agencies.  The  new 
technology  is  not  limited  to  agencies  charged  with  making  defense 
and  foreign  policy.  It  is  being  utilized  also  by  the  agencies  concerned 
with  education,  welfare,  highways  and  natural  resources,  agencies 
that  are  not  entitled  to  secrecy  protection  on  the  grounds  of  security. 

Who  is  responsible  for  the  computer  programing '( 

Who  is  responsible  for  the  selection  of  raw  material  fed  into  the 
computer  ? 

Who  is  responsible  for  the  analysis  that  goes  to  our  policymakers 
as  a  study  report  or  policy  recommendation  ? 

These  questions  concern  social  and  political  scientists,  other  in¬ 
formed  citizens,  the  press,  and  they  puzzle  many  Members  of  Congress. 

But  there  are  more  obvious  cases  involving  denial  and  manipulation 
of  information  that  have  nothing  to  do  with  new  technology,  with 
security  or  any  other  legitimate  reasons.  The  pattern  is  clear  from 
reams  of  previous  testimony.  Earlier,  I  mentioned  barriers  faced  by 
Congressmen,  as  representatives  of  the  people.  Let’s  take  a  look  at 
the  Congressional  Record  for  April  21,  1964,  by  twro  Members  of 
Congress  with  offices  just  down  the  hall  from  this  hearing  room. 

A  member  of  the  House  Subcommittee  on  Defense  Appropriations, 
Congressman  William  E.  Minshall,  of  Ohio,  expressed  dismay  con¬ 
cerning  changes  made  in  Department  testimony  under  the  guise  of 
security.  After  rechecking  the  original  transcripts  that  were  locked 
in  the  subcommittee  safe,  Mr.  Minshall  said : 

More  times  than  not  the  only  security  involved  was  the  political  security  of 
the  present  administration.  It  was  political  censorship,  not  national  security, 
that  was  the  guideline  in  determining  what  should  be  left  for  you  to  read  in  the 
final  printed  copies  of  the  hearings.  The  printed  hearings  only  hint  at  what 
Secretary  McNamara  actually  said  about  the  interlocking  of  our  defense  and 
foreign  policies. 

Congressman  Minshall  contended  further  that  half  of  Gen.  Curtis 
LeMay’s  testimony  was  censored,  not  because  of  any  security  data 
that  was  disclosed  but,  because  “his  remarks  did  not  happen  to  agree 
with  Secretary  McNamara’s  views.” 

Out  in  Wichita  we  are  somewhat  prejudiced  in  favor  of  the  Boeing 
Co.  We  have  felt,  on  the  basis  of  the  McClellan  committee  findings, 
that  the  people  would  have  been  better  served — -and  their  tax  dollars 
better  utilized— if  Boeing  had  received  the  contract  to  build  the  TFX, 
or  what  is  now  know  as  the  new  F-lll  plane.  Mr.  McNamara  and 
his  able  press  controller — and  he  is  very  able  at  manipulating  the 
news — Arthur  Sylvester,  gave  the  public  and  the  press  a  real  “snow 
job”  to  support,  the  decision  to  award  this  contract  to  General 
Dynamics. 

Congressman  Melvin  Laird  of  Wisconsin,  whose  office  is  right  next 
door,  pinpointed  the  problem  of  news  manipulation  in  the  TFX  affair 
with  this  statement  during  debate  on  defense  appropriations: 

Regardless  of  the  kind  of  statement  which  has  been  issued,  I  have  a  confidential 
memorandum  from  Arthur  Sylvester  dated  March  5,  1964,  in  which  he  dictates 
policy  in.  the  Department  of  Defense  regarding  the  TFN  *  *  *  He  dictates 
what  the  Navy,  the  Air  Force,  and  their  contractors  must  say  about  the  TFX 
and  its  development. 

Congressman  Laird  inserted  in  the  record  the  memorandum  issued 
by  Sylvester.  It  is  rigid  control  guideline  making  clear  that  the 
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public  would  be  given  no  information  on  troubles  being  experienced 
with  the  TFX  ship.  You  get,  in  other  words,  only  what  the  Defense 
Department  wants  to  show  up  as  favorable  news;  and  nothing  that 
concerns  examples  of  faulty  judgment  or  worse,  political  influence. 

The  Defense  Depart  ment  is  not  the  only  culprit.  Other  administra¬ 
tive  and  regulatory  agencies  follow  similar  policies,  as  the  Moss  sub¬ 
committee  has  reported  in  the  past.  These  agencies  publicly  avow 
great  interest  in  the  public’s  right  to  know,  but  in  practice  they  use 
every  conceivable  excuse  to  deny  the  public  information. 

There  is  an  ironic  note  to  this  widespread  agency  policy  of  restrict¬ 
ing  the  right  of  the  citizen  to  find  out  how  the  public  business  is  con¬ 
ducted.  The  irony  is  that  while  Mr.  Citizen  finds  it  more  difficult  to 
surmount  the  walls  of  bureaucracy,  the  agents  of  Government  pry 
more  and  more  into  the  lives  of  the  private  citizen  and  his  business. 

Many  agencies  have  adopted  a  system  of  “snooping  espionage.” 
Some  use  bugging  devices  and  other  esoteric  products  of  our  new  tech¬ 
nology.  The  operators  of  these  devices  have  violated  the  privacy  and 
individual  liberties  of  citizens  and  Government  employees  suspected  of 
“leaking”  legitimate  information  to  responsible  people. 

The  Department  of  Justice  in  the  past  10  years  has  undertaken  the 
responsibility  of  protecting  individual  and  civil  rights  in  certain  areas 
of  our  society.  However,  as  the  legal  representative  of  Government 
departments  it  has  consistenly  ignored  the  citizen’s  rights  and,  in  fact, 
and  again  this  week  has  continued  to  oppose  efforts  by  the  public  to 
learn  more  about  agency  operations. 

Congress  has  consistently  sought  to  broaden  access  to  information, 
but  the  Attorney  General’s  office  has  just  as  consistently  advised 
Government  agencies,  in  effect,  to  impose  a  policy  of  secrecy.  These 
policy  guidelines  come  from  the  Attorney  General’s  manual,  which 
advised  in  part  that  “the  great  mass  of  material  relating  to  the  inter¬ 
nal  operation  of  an  agency  is  not  a  matter  of  official  record.” 

For  example,  access  to  budget  information  on  how  the  taxpayer’s 
money  is  spent  is  denied  on  the  grounds  of  the  Attorney  General’s 
interpretation  that  this  is  merely  an  internal  “budget  procedure.” 
The  manual  advises  that  each  agency  can  be  the  sole  judge  of  whether 
a  person  has  a  legitimate  interest  in  iuspecting  official  records.  This 
has  led  to  such  ridiculous  rulings  as  that  by  the  Controller  of  the 
Currency  denying  a  private  citizen  the  right,  to  examine  blank — 
yes,  blank — forms  used  by  his  agency. 

Now  the  Department  of  Justice  again  contends  that  the  court  en¬ 
forcement  provision  of  the  proposed  Federal  records  law  is  unfair. 
Why  ?  Because  this  provision  would  put  on  the  agency  the  burden  of 
proof  to  show  why  it  restricted  access  to  specific  items  of  information. 

Under  the  present  arbitrary  policy  of  secrecy  it  is  absolutely  neces¬ 
sary  that  there  be  some  remedy  outside  the  executive  branch  of  Gov¬ 
ernment.  Due  process  of  law  is  the  obvious  remedy.  This  proposal 
that  you  are  considering  this  afternoon  would  arm  the  district  court 
with  injunctive  and  contempt  power  to  make  available  information 
that  is  not  specifically  restricted  by  this  legislation.  This  is  reason¬ 
able  and  fair  for  all  concerned,  as  previous  witnesses  from  the  bar 
association  pointed  out. 

Inevitably  there  will  be  areas  of  legitimate  doubt  and  misunder¬ 
standing  as  to  whether  certain  information  should  be  released.  But 
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the  question  should  be  settled  by  due  process  and  not  by  some  bureau¬ 
crat’s  whim. 

The  Department  of  Justice  philosophy  seems  to  be  in  sharp  contrast 
to  that  of  the  American  Bar  Association,  that  the  burden  of  proof 
should  lie  with  the  citizen,  and  not  the  agency,  is  understandable  in 
a  totalitarian  system.  There  the  people  are  servants  of  the  state. 

The  Department  of  Justice  philosophy  is  an  absurd  contention  in  a 
democratic  system  where  the  people  are  the  masters  and  the  state 
the  servant.  All  citizens  must  have  the  right  of  legal  recourse.  Once 
this  fundamental  right  is  denied,  then  we  do  move  closer  to  the  garri¬ 
son  state. 

In  summary,  what  we  are  advocating  is  the  right  of  the  individual 
citizen  to  have  access  to  accurate  and  freely  available  information 
about  the  Government  of  the  United  States.  Eight  legitimate  cate¬ 
gories  of  information  are  exempted  from  the  disclosure  requirements. 
These  cover  the  vital  areas  of  national  defense  and  foreign  policy, 
documents  related  solely  to  internal  personnel  rules  and  practices  of 
agencies,  personnel  and  medical  files,  privileged  trade  secrets,  com¬ 
mercial  and  financial  information,  memorandums  dealing  with  matters 
of  law  or  policy,  and  investigatory  files  compiled  for  law  enforce¬ 
ment.  We  do  not  take  issue  with  these  provisions. 

We  also  want  to  emphasize  that  the  legislation  does  not  give  the 
mischievously  curious  individual  a  “fishing  license”  to  dip  into  gov¬ 
ernment  files  for  secrets  about  his  neighbor’s  business  or  about  policies 
that  would  aid  a  potential  enemy. 

You  may  be  told  that  reporters  are  looking  for  scandal  to  sell 
newspapers.  Only  a  small  percentage  of  our  total  newspaper  cir¬ 
culation  in  this  country  is  based  on  casual  sales.  Our  products  are 
delivered  morning  and  afternoon  to  the  homes  of  U.S.  citizens,  who 
must  be  better  informed  if  they  are  to  fulfill  their  responsibilities  as 
citizens.  We  do  not  seek  sensationalism.  We,  as  newspapermen  rep¬ 
resenting  the  public,  seek  facts.  Concealment  of  legitimate  facts  bv 
government  agencies  often  can  be  more  detrimental  to  our  welfare 
than  their  disclosure,  as  was  pointed  out  in  the  testimony  earlier  this 
afternoon. 

We  are  interested  in  good  government,  in  better  government,  and 
the  protection  of  every  citizen’s  rights. 

Good  government  in  these  complex  periods  needs  the  participation, 
support,  and  encouragement  of  more  responsible  citizens.  Knowing 
that  they  can  depend  on  an  unrestricted  flow  of  legitimate  informa¬ 
tion  would  give  these  citizens  more  confidence  in  our  agencies  and 
policymakers.  Too  many  now  feel  frustrated  and  perplexed. 

Therefore,  it  is  absolutely  essential  that  Congress  take  this  step 
to  further  protect  the  rights  of  the  people,  also  to  assure  more  ready 
access  bv  Congress,  bv  adopting  this  disclosure  law. 

A  NT  A  strongly  favors  enactment  of  the  legislation,  but  we  also 
recognize  that  it  will  impose  on  our  reporters  and  editors  a  greater 
responsibility  to  keep  the  public  more  fully  informed.  Five  years 
ago,  Lyndon  Baines  Johnson,  as  Vice-President-elect,  made  this  state¬ 
ment  in  speaking  to  the  convention  of  the  Associated  Press  Managing 
Editors  Association  in  Williamsburg.  These  are  his  words: 

In  the  years  ahead,  those  of  us  in  the  executive  branch  must  see  that  there 
is  no  smokescreen  of  secrecy.  The  people  of  a  free  country  have  a  right  to  know 
about  the  conduct  of  their  public  affairs. 
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There  is  no  reason  to  believe  that,  as  President,  Mr.  Johnson  has 
changed  his  view.  It  is  a  view  that  was  shared  by  the  late  President 
Kennedy,  who  said : 

Within  the  rather  narrow  limits  of  national  security  the  people  of  the  United 
States  are  entitled  to  the  fullest  possible  information  about  their  Government, 
and  the  President  must  see  that  they  receive  it. 

Thus,  gentlemen,  in  conclusion : 

“No  smokescreen  of  secrecy,  the  fullest  possible  information” — these 
are  pledges  to  the  people  from  our  Nation’s  leaders.  Congress  can 
support  the  executive  branch  in  keeping  faith  with  the  people  by 
enacting  an  effective  disclosure  act  to  replace  a  “smokescreen  of 
secrecy.” 

Mr.  Moss.  Mr.  Rumsfeld. 

Mr.  Rumsfeld.  I  have  no  questions,  Mr.  Chairman,  other  than  to 
say  it  was  a  very  forceful  statement. 

Mr.  Moss.  I  want  to  express  my  pleasure  for  your  appearance  and 
for  your  support.  I  would  like  to  take  the  opportunity  to  restate 
something  I  have  on  many  occasions  tried  to  make  very  clear. 

This  committee— no  member  of  this  committee — has  any  desire  to 
require  information  to  be  made  available  if  it  would  be  damaging  to 
the  security  of  this  Nation.  Over  the  years,  in  dealing  with  the  press, 
I  have  seen  no  evidence  of  any  movement  in  the  press  to  require  that 
type  of  disclosure.  I  think  the  record  of  the  American  press  in  coop¬ 
erating  with  Government  to  protect  very  sensitive  areas  in  times  when 
such  protection  was  necessary  in  the  interests  of  our  security  has  been 
an  excellent  one,  one  to  which  the  press  can  point  with  pride.  Their 
performance  during  World  War  II  under  voluntary  conditions  was 
outstanding. 

Again,  Mr.  Colburn,  we  thank  you  for  your  statement  and  for  your 
support. 

Mr.  Colburn.  Mr.  Chairman,  I  would  like  to  make  just  one  foot¬ 
note  comment  to  that  excellent  point  that  you  made,  and  that  is,  I 
think  that  in  our  work  together  over  the  years  in  tracking  down  some 
of  these  items  that  may  have  been  borderline  or  even  perhaps  violated 
certain  areas  of  security,  it  has  been  our  finding  that  these  have  been 
leaked  by  Government  people  in  both  administrations,  Democrat  and 
Republican,  for  personal  influence  or  to  influence  some  act  of  Congress, 
and  in  that  case  these  people  were  responsible  and  not  the  press. 

Mr.  Moss.  I  think  the  leak  is  a  good  bipartisan  tool  of  propaganda 
effectively  employed  for  many  years. 

Mr.  Colburn.  Yes. 

Thank  you  very  much. 

Mr.  Moss.  Our  next  witness  is  Mr.  Richard  Smyser,  who  is  chair¬ 
man  of  the  Freedom  of  Information  Committee  of  the  Associated 
Press  Managing  Editors  Association. 

Mr.  Smyser. 

STATEMENT  OF  RICHARD  D.  SMYSER,  CHAIRMAN,  FREEDOM  OF 

INFORMATION  COMMITTEE  OF  THE  ASSOCIATED  PRESS  MANAG¬ 
ING  EDITORS  ASSOCIATION 

Mr.  Smyser.  Mr.  Chairman,  I  have  a  statement. 

Mr.  Moss.  You  may  proceed. 
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Mr.  Smyser.  I  am  Dick  Smyser,  managing  editor  of  the  Oak  Ridger, 
a  newspaper  in  Oak  Ridge,  Tenn.,  and  chairman  of  the  Freedom  of 
Information  Committee  of  the  Associated  Press  Managing  Editors 
Association. 

The  Associated  Press  Managing  Editors  Association  believes,  as 
might  be  expected,  in  freedom  of  the  press.  But  it  is  no  accident  that 
the  name  of  the  committee  of  that  organization  of  which  I  am  chair¬ 
man  for  this  year  is  the  “Freedom  of  Information”  Committee.  The 
choice  of  name  is  quite  deliberate. 

It  might  be  even  more  appropriately  titled  the  “Public’s  Right  To 
Know  Committee.”  For  “freedom  of  the  press”  and  “freedom  of 
information”  are  simply  means,  not  ends.  The  end  is  protection  of 
the  “public’s  right  to  know.” 

The  press — and  the  term  is  used  broadly  to  include  all  media  that 
gather  and  disseminate  the  news — is  the  public’s  chief  source  of  infor¬ 
mation  about  its  Government.  Therefore,  the  “public’s  right  to 
know”  cannot  by  guaranteed  without  “freedom  of  the  press.” 

Too  often,  however,  we  think  of  “freedom  of  information”  as  some¬ 
thing  important  only  to  the  economy  of  a  newspaper.  I  agree,  and 
my  publisher  agrees  even  more  intensely,  that  the  economy  of  a  news¬ 
paper  is  important.  However,  this  is  not  the  primary  reason  why 
APME  hopes  that  House  bill  5012,  and  the  companion  bill  in  the 
Senate,  will  be  adopted  by  this  session  of  Congress. 

Rather,  APME  would  like  to  appear  a  champion  for  a  public  right 
rather  than  a  lobbyist  for  a  private  privilege,  this  notwithstanding 
the  fact  that  last  year’s  similar  bill,  Senate  bill  1666,  had  become  well 
known  within  the  trade  as  “Sweet  Sixteen  Sixty-Six.” 

We  hear  much  these  days  about  “big  Government.”  All  partisan 
arguments  aside,  it  is  true.  Our  Federal  structure  is  growing  rapid]}’. 
Its  size,  functions,  and,  inevitably,  its  powers  are  expanding  yearly. 

We  do  not  argue  the  merits  of  this  growth.  APME  does,  however, 
feel  strongly  that  this  trend  makes  it  more  and  more  imperative  that 
information  about  the  Federal  Government  be  made  increasingly 
available. 

For,  as  the  Government  grows,  it  becomes  proportionately  more  im¬ 
portant  that  the  public  be  kept  aware  of  what  it  is  doing.  It  also 
follows  that  the  larger  the  government,  the  greater  the  chance  of  it 
becoming  incomprehensible,  inaccessible  to  the  public. 

Ours  is  still  a  system  of  checks  and  balances.  Therefore,  as  the 
balance  of  government  weighs  more  and  more  hea  vily  on  the  Federal 
side,  the  check  of  public  awareness  must  be  sharpened. 

There  is  aeertam  basic  rightness  in  the  giving  of  information.  It 
reflects  a.  faith  in  the  goodness  of  truth  and  the  essential  wisdom  of  a 
concensus  of  the  public.  It  is  the  hallmark  of  honesty,  positiveness, 
confidence. 

There  is  a  certain  basic  wrongness  in  the  withholding  of  informa¬ 
tion.  It  manifests  a  mistrust,  a  lack  of  faith  in  the  ability  of  the 
public,  to  examine  the  facts  and  come  to  a  reasonable  conclusion.  It 
is  the  badge  of  cynicism,  pessimism.  It  is  the  habit  of  those  who 
patronize — who  assume  for  themselves  some  sort  of  privilege  status. 
It.  is  quite  often  the  mask  for  corruption. 

But  aside  from  the  moral  grounds  for  the  public’s  right,  to  know, 
there  is  also  a  very  practical  ground  for  candor,  especially  in  Federal 
Government  operations,  but  also  in  government  at  all  levels. 
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My  newspaper  has  had  some  little  experience  with  the  Federal 
Government.  Oak  Ridge,  Tenn.,  is  probably  the  country’s  most  fed¬ 
eralized  city  outside  the  District  of  Columbia. 

In  Oak  Ridge’s  very  early  days  there  was,  necessarily,  very  little 
“freedom  of  information.”  It  was,  of  course,  one  of  the  most  secret 
operations  undertaken  by  any  nation  ever.  But  secret  or  not,  this 
did  not  inhibit  the  rugged  east  Tennessee  mountain  men  from  spec¬ 
ulating  as  to  what  was  going  on  down  there  at  the  “project,”  as  it 
was  termed  by  the  natives. 

The  story  is  told  of  the  farmer  who  commented  to  one  of  the  resi¬ 
dents  of  nearby  Norris,  to  whom  he  regularly  brought  eggs,  “I  don’t 
know  what  the  Government’s  makin’  down  there,  but  from  all  the 
stuff  they’re  building,  it  seems  to  me  it’d  be  a  lot  cheaper  to  just  go 
out  and  buy  it.” 

This  gentleman,  obviously,  did  not.  have  the  benefit  of  “freedom 
of  information.”  Therefore,  he  was  not  able  to  make  a  valid  judg¬ 
ment  on  his  Federal  Government.  And  this  it  seems  is  more  than 
just  a  good  story.  It  illustrates  the  basic  point  I  would  make— that 
the  more  information  the  public  has  about  its  own  Government,  the 
more  valid  will  be  its  judgments,  the  more  effective  then  can  be  Federal 
operations. 

Of  course,  it  was  imperative  in  those  early  days  of  Oak  Ridge — - 
1943,  1944 — that  neither  this  particular  east  Tennessee  farmer  nor  any¬ 
one  else  have  full  “freedom  of  information.”  It  was  vital  that  they 
not  know  that  what  they  were  building  down  there  at  “the  project” 
were  huge  facilities  to  make  the  tiniest  quantity  of  U235 — something 
that  the  Government  could  not  just,  go  out  and  buy. 

And  perhaps  the  whole  secret  of  Oak  Ridge  is  an  example  of  how 
well  a  proper  military  secret  can  lie  kept,  even  with  a  free  press. 
For  indeed,  there  are  many  stories  told  of  voluntary  censorship  which 
the  press  particularly  in  the  immediate  Oak  Ridge  area,  accepted  and 
followed  on  request  of  Government  officials  during  those  hectic  early 
times  of  the  nuclear  effort. 

There  was  a  whole  city  and  industrial  complex  built  within  months 
where  before  there  had  only  been  farmland.  And  yet.  the  secret  was 
exceedingly  well  kept.  History  is  full  of  such  evidence  of  a  free  yet 
responsible  and  patriotic  press.  All  the  years  of  World  War  II  pro¬ 
vide  instance  after  instance  of  how  well  voluntary  censorship  works. 
Indeed,  freedom  of  the  press  is  an  inducement  to  responsibility  as  it 
creates  an  atmosphere  of  mutual  trust. 

The  situation  relative  to  information  in  Oak  Ridge  has,  thank¬ 
fully,  changed.  For  now  while,  to  be  sure,  there  are  still  many  vital 
atomic  secrets,  secrets  our  newspaper  would  never  want  to  infringe, 
there  are  also  many  areas  of  nuclear  information  that  are  consciously 
available  to  all. 

More  than  that,  in  Oak  Ridge  I  believe  we  have  had  a  unique 
information  experience  in  the  community’s  transition  from  a  city 
completely  owned  and  operated  by  a  Federal  agency  to  one  with  the 
highest  percentage  of  individual  home  ownership  anywhere.  We  also 
now  have  a  thriving,  vibrant  self-government.  The  Oak  Ridge  has 
been  given  considerable  credit  for  aiding  with  this  unprecedented 
transition. 
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I  mention  this  not  primarily  as  a  chamber  of  commerce-type  plug 
for  Oak  Ridge  or  my  newspaper,  but  rather  to  point  out  that  one  of 
the  big  reasons  this  massive  transition  has  worked  well  was  because 
the  public  involved  was  given  maximum  information  all  during  the 
process. 

The  Atomic  Energy  Commission,  citizen  groups  and  news  media, 
working  together,  usually  in  harmony,  told,  often  in  the  minutest 
detail,  each  step  of  the  extremely  involved  arrangements  for  selling  a 
whole  city’s  housing  within  a  matter  of  months.  And,  most  familiar 
with  the  situation  agree  that  it  just  could  not  have  happened  had  not 
citizens  been  so  completely  and  promptly  informed. 

What  does  this  have  to  do  with  House  bill  5012  ? 

Just  this.  There  is  every  reason  for  House  bill  5012  to  be  thought 
of  as  legislation  aimed  at  assisting  Federal  agencies  to  do  a  better 
job — this  in  contrast  to  the  generally  accepted  notion  that  this  and 
similar  bills  are  designed  primarily  to  assist  the  press,  and  through 
the  press  the  public. 

How  help  the  agencies? 

Simply  as  H.R.  5012  is  an  inducement  to  these  agencies  to  make  full¬ 
est  information  available  to  the  public.  The  fuller  the  information 
available,  inevitably  the  better  understood  will  be  the  agencies’  pro¬ 
grams,  policies,  and  purposes.  And  once  understood  by  the  public, 
then  these  policies,  programs,  and  purposes  are  inevitably  strength¬ 
ened. 

This  may  sound  like  a  rather  grand  oversimplification  of  an  over- 
optimistic  view.  Rather,  it  is  a  very  realistic  view  and  it  has  been 
proven  time  after  time.  The  great  public  concensus — so  long  as  it  is 
a  well-informed  concensus — has  historically  shown  itself  to  almost 
always  ultimately  be  on  the  side  of  wisdom,  else  how  does  a  democratic 
society  progress,  survive? 

In  two  very  current  instances  this  philosophy  has  proven  itself. 
The  U.S.  Information  Agency,  all  during  the  recent  unpleasantness  in 
Selma,  Ala.,  told  the  story  promptly,  fully  throughout  the  world. 

Wiry  this  unpleasant  chapter  of  U.S.  history  related  to  the  peoples 
of  other  nations  by  our  very  own  national  information  facilities  ? 

Why  not  ? 

It  happened.  It  is  truth,  fact,  reality. 

Second,  it  was  being  told  and  is  still  being  told  by  many  other 
nations’  information  agencies — or,  more  properly,  propaganda  agen¬ 
cies.  And  it  was  being  exploited  to  the  maximum,  as  are  all  of  our 
current  racial  problems,  by  the  Communists. 

Essentially,  of  course,  the  USIA  and  its  Voice  of  America  is  a  public 
relations  more  than  a  strictly  news  agency  of  the  United  States.  Its 
purpose,  avowedly,  is  to  advance  the  best  interest  of  the  United  States 
through  the  giving  of  information  to  those  in  other  countries. 

However,  as  many  a  good  public  relations  man,  or  at  least  what  I 
think  of  as  a  good  public  relations  man,  will  vouch,  the  best  way  to 
advance  the  best  interests  of  the  United  States,  or  whatever  nation, 
company,  or  organization,  is  simply  to  tell  the  truth,  give  the  news, 
make  the  truth,  the  news,  available  readily. 

It  is  a  misguided  philosophy  to  assume  that  either  distorting  or 
withholding  information  will  do  you  client  good.  Inevitably  such 
practices  backfire.  Just  tell  the  people,  fully,  factually,  promptly. 


FEDERAL  PUBLIC  RECORDS  LAW 


119 


Tell  them  when  it  is  good.  Tell  them  when  it  is  bad,  or  at  least  open 
the  channels  of  information  so  that  they  may  find  out  for  themselves. 

Trust  the  people  with  the  truth  and  they  will  seldom  betray  your 
trust.  Mistrust  them,  deny  them  the  truth,  and  you  will  reap  what 
you  sow. 

Tell  the  truth  yourself  before  someone  else  has  a  chance  to  step  in 
and  mislead  and  gain  credence  for  their  misleading  in  that  you  have 
been  negligent,  less  than  frank. 

In  the  long  run,  the  self-admission  of  the  United  States  about  Selma 
will  pay  dividends.  For  indeed,  although  many  parts  of  the  story 
are  painful,  many  other  aspects  show  America  at  its  very  best  as  it 
struggles,  within  itself,  for  justice. 

The  other  example  is  that  of  the  recent  U.S.  space  shots,  particu¬ 
larly  the  live  television  pictures  from  Ranger  9  as  it  zoomed  clown  on 
the  moon  on  March  24. 

Seldom  before  has  the  individual  citizen  felt  so  much  a  part  of  a 
Federal  program.  Undoubtedly  there  is  now  a  well  of  public  support 
for  the  space  effort  like  seldom  before,  simply  because  so  much  in¬ 
formation  has  been  fully,  freely  available. 

Two  exceptional  events  have  been  cited  here.  However,  the  same 
principles  are  applicable  to  why  the  Agriculture  Department  should 
tell  fully  the  situation  relative  to  farm  surpluses  or  the  Federal  Com¬ 
munications  Commission  should  make  available  its  records  on  the 
allocations  of  television  or  radio  channels  and  frequencies. 

We  have  attempted  here  to  make  primarily  a  positive  rather  than 
a  negative  case  for  freedom  of  the  press,  freedom  of  information,  the 
public’s  right,  to  know.  However,  the  negative  may  help  complete 
the  argument. 

For  if  one  asks,  “Why  should  the  public  be  given  every  last  detail 
about  a  Federal  agency’s  workings?”  then  one  must  also  ask  “Why 
not?” 

Because  the  agencies  feel  that  dispensing  information  is  distracting, 
takes  too  much  time  ? 

Because  the  agencies  feel  that  they  are  entitled  to  some  measure 
of  administrative  arbitrariness? 

Because  the  agencies  feel  that  full  access  will  reveal  instances  of 
incompetency,  even  corruption,  and  therefore,  distract  and  discredit 
the  agency’s  work  ? 

None  of  these  are  valid  arguments.  Indeed  all,  as  they  may  reflect 
attitudes  of  some  agency  administrators,  are  powerful  arguments  for 
insisting  on  fullest  information.  For  such  attitudes  must  surely 
be  counteracted. 

Information  should  be  restricted  because  the  uninhibited  giving  of 
information  may  endanger  military  secrets  or  diplomatic  tactics? 

Of  course  such  information  should  not  be  given,  and  H.R.  5012, 
as  do  all  responsible  freedom  of  information  proposals,  clearly  excepts 
“matters— specifically  required  by  Executive  order  to  be  kept  secret 
in  the  interest  of  national  defense  or  foreign  policy.” 

Present  laws  on  Federal  information  are  inadequate  because  they 
are  attuned  to  the  philosophy  that  the  public  and  the  press  must  make 
a  case  when  they  feel  that  information  is  being  withheld.  H.R.  5012 
would  change  this  misdirected  emphasis.  H.R.  5012  would  provide 
that  the  obligation  is  on  the  agency  rather  than  the  public  seeker  of 
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the  information.  The  agency  should  do  the  explaining,  and  in  Federal 
court  if  necessary,  when  it  chooses  to  withhold.  The  public  and  the 
press  should  not  have  to  apologize  for  or  justify  its  asking. 

The  Tennessee  Press  Association  has  a  slogan  that  I  would  quote 
here :  “What  the  people  don't  know  will  hurt  them.” 

Indeed,  it  is  so  very  true.  But  what  the  people  do  not  know  about 
the  Federal  Government  will  ultimately  hurt  the  Federal  Government 
and  its  officials  too,  for  of  course,  the  two  are  inseparable.  The  Fed¬ 
eral  Government  draws  its  powers  from  the  governed.  And  the  gov¬ 
erned  are  only  governed  as  \vTell  as  they  give. 

The  Associated  Press  Managing  Editors  Association,  therefore, 
through  its  Freedom  of  Information  Committee,  wholeheartedly  com¬ 
mends  those  Congressmen,  such  as  Representative  John  Moss  in  par¬ 
ticular,  who  are  champions  of  the  public’s  right  to  know.  And  APME 
commends  them  specifically  for  the  drawing  of  H.R.  5012  and  earn¬ 
estly  urges  its  passage. 

Enactment  of  this  bill,  APME  is  convinced,  will  help  guarantee 
maximum  public  awareness  of  its  Government  and,  therefore,  better 
government. 

I  have  spoken  here  primarily  of  H.R.  5012.  All  that  I  have  said, 
however,  is  equally  applicable  to  the  Senate  bill  of  Senator  Edward 
Long  to  establish  a  Federal  public  records  law.  APME  was  most 
active  last  year  in  working  for  passage  of  Senator  Long’s  S.  1666. 

I  would  close  by  quoting  APME’s  current  president,  George  Beebe, 
managing  editor  of  the  Miami  Herald.  In  a  recent  letter  to  his  fellow 
Floridian,  Representative  Dante  F ascell,  he  wrote : 

There  has  never  been  a  period  in  our  history  when  it  is  so  vital  that  the 
people  know  what  is  going  on  in  their  country  and  the  world.  Disturbing  indeed 
has  been  the  trend  to  close  more  and  more  doors  and  records  to  the  press, 
although  there  are  few  instances  where  this  privilege  has  been  abused.  There 
is  not  a  responsible  editor  in  the  Nation  who  does  not  willingly  practice  self¬ 
censorship  in  matters  of  national  security.  There  is  not  an  editor  who  would 
argue  against  suppression  of  news  affecting  national  security.  But  news  sources 
are  drying  up  that  have  nothing  to  do  with  security,  and  to  which  you  and  I 
and  everyone  should  have  access.  As  president  of  the  Associated  Press  Man¬ 
aging  Editors  Association,  an  organization  made  up  of  the  leading  editors  of 
the  country,  I  commend  your  courage  and  aggressiveness  in  introducing  this 
important  bill. 

On  behalf  of  the  APME  I  thank  you  for  this  opportunity  to  express 
the  organization’s  position  on  this  important  pending  legislation. 

Mr.  Moss.  Mr.  Rumsfeld. 

Mr.  Rumsfeld.  I  would  certainly  like  to  thank  the  gentleman  for 
his  very  fine  statement,  and  concur  in  what  he  has  said.  I  would  also 
make  this  comment  in  passing,  that  we  have  just  received  your  testi¬ 
mony,  the  Associated  Press  Managing  Editors  Association.  We  have 
heard  from  Mr.  Colburn,  American  Newspaper  Publishers  Associa¬ 
tion.  We  have  heard  from  representatives  of  the  Press  Photographers 
Association,  and  in  each  case  what  has  been  said  about  the  need  for 
the  public  to  know  in  our  system  of  government  has  been  forceful  and 
very  appropriate  and  correct. 

The  thrust  of  the  proposal  coming  before  this  committee,  as  the 
testimony  has,  has  been  toward  the  desirability  of  Government  making 
available  information. 

There  is  a  reverse  thrust.  There  is  a  great  burden  also  on  your 
association,  on  the  press  throughout  the  country,  and  the  press  pho- 
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tographers  throughout  the  country  to  report  fairly  and  responsibly, 
and  as  thoroughly  as  possible. 

Naturally  it  is  not  surprising  that  there  has  been  very  little  men¬ 
tion  of  this  in  these  statements.  I  would  say  that  with  the  availability 
of  more  information  from  government,  puts  an  even  greater  burden  on 
those  of  you  in  your  field,  and  there  would  be  a  great  responsibility 
to  report  accurately  and  as  thoroughly  as  is  humanly  possible. 

Mr.  Smyser.  I  would  certainly  agree  with  that.  I  would  perhaps 
mention  that  within  the  APME,  the  organization  that  I  represent, 
freedom  of  information  is  only  one  of  the  committees.  It  has  about 
eight  011161*8  that  are  directed  specifically  toward  the  very  fine  point 
that  you  make,  toward  more  responsibility,  more  effectiveness  in  fairly 
and  fully  reporting  the  news,  and  I  think  this  is  true  of  the  other 
organizations,  too. 

Mr.  Rumsfeld.  Thank  you. 

Mr.  Moss.  I  want  to  say  that  I  think  your  statement  was  a  most 
excellent  one.  Certainly  it  illustrates  quite  clearly  the  need  to  keep 
the  press  well  informed  if  the  press  is  to  be  equipped  to  voluntarily 
cooperate  in  periods  of  crisis,  and  it  has  always  given  such  cooperation. 

I  think  we  have  another  problem,  all  of  us,  in  Government  and  in 
the  press — that  is  how  to  handle  this  great  mass  of  information,  which 
grows  every  day — Mr.  Colburn  mentioned  the  use  of  computers  in 
solving  many  of  our  problems.  In  my  State  I  believe  that  my  govern¬ 
ment  has  recently  given  some  pilot  contracts  to  some  of  the  aerospace 
industries,  to  encourage  them  to  employ  their  know-how  and  their 
talent  to  aid  in  the  solution  of  problems.  We  are  going  to  be  doing 
a  lot  of  programing  into  computers.  We  are  going  to  come  up  with 
answers,  and  none  of  us  are  going  to  understand  them  too  clearly. 

If  we  have  everything  available,  it  is  going  to  be  difficult  to  under¬ 
stand.  Where  our  primary  business  is  keeping  informed,  it  is  going 
to  be  difficult  to  keep  informed.  Already  in  many  disciplines  in  this 
Nation  and  around  the  world  the  problem  is  how*  to  store  and  retrieve 
information,  how  to  keep  on  top  of  it.  And  yet  we  expand  govern¬ 
ment,  not  only  in  responsibilities  in  science  as  we  increasingly  tend 
to  fund  research,  but  within  the  past  week  we  enacted  here  one  major 
program  in  the  House  and  we  are  going  to  have  another  one  in 
another  week  or  two  that  require  closer  cooperation  from  each  citizen, 
and  we  all  know  how  very  difficult  it  is  to  get  the  public  attention. 

As  a  candidate  for  office,  I  am  always  amazed  at  how  frequently 
my  name  appears  in  print  and  how  many  people  never  heard  of  me. 
And  so  to  a  public  somewhat  lethargic,  where  we  try  to  get  attention, 
and  to  inform,  it  is  vital  that  those  media  employed  in  disseminating 
information  to  them  have  available  every  detail  consistent  with  our 
security,  and  consistent  with  the  real  needs  of  our  Government  for 
withholding — reasons  which  I  think  are  possible  of  definition.  I  hope 
we  can  do  it  with  this  bill. 

I  want  to  thank  you  for  your  appearance  and  for  the  cooperation 
of  your  APME  Freedom  of  Information  Committee  over  the  years. 

Mr.  Smyser.  Thank  you  very  much,  sir. 

Mr.  Moss.  The  subcommittee  will  now  stand  adjourned  until  2  p.m. 
tomorrow  afternoon. 

(Whereupon,  at  4  p.m.,  the  subcommittee  adjourned,  to  reconvene 
at  2  p.m.,  Friday,  April  2, 1965.) 
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FRIDAY,  APRIL  2,  1965 


House  of  Representatives, 

F oreign  Operations  and 
Government  Information  Subcommittee 
of  the  Committee  on  Government  Operations, 

W ashington,  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  2  p.m.  in  room  2247, 
Rayburn  House  Office  Building,  Representative  John  E.  Moss  (chair¬ 
man  of  the  subcommittee)  presiding. 

Present:  Representatives  John  E.  Moss,  John  S.  Monagan,  and  Don¬ 
ald  Rumsfeld. 

Also  present :  Samuel  J.  Archibald,  chief,  Government  Information ; 
David  Glick,  chief  counsel;  Benny  L.  Kass,  counsel;  Jack  Matteson, 
chief  investigator,  and  J.  P.  Carlson,  minority  counsel. 

Mr.  Moss.  The  subcommittee  will  be  in  order.  Before  we  hear  from 
our  first  witness  this  afternoon,  I  would  like  to  insert  in  the  record  a 
letter  which  I  have  received,  as  chairman  of  this  subcommittee,  under 
date  of  April  2, 1965 : 

The  White  House, 
Washington,  April  2, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee  of 
the  Committee  on  Government  Operations,  House  Office  Building,  Wash¬ 
ington,  D.C. 

Dear  Mr.  Chairman  :  I  have  your  recent  letter  discussing  the  use  of  the  claim 
of  “Executive  privilege”  in  connection  with  congressional  requests  for  documents 
and  other  information. 

Since  assuming  the  Presidency,  I  have  followed  the  policy  laid  down  by  Presi¬ 
dent  Kennedy  in  his  letter  to  you  of  March  7,  1962,  dealing  with  this  subject. 
Thus,  the  claim  of  “Executive  privilege”  will  continue  to  be  made  only  by  the 


President. 

This  administration  has  attempted  to  cooperate  completely  with  the  Congress 
in  making  ’available  to  it  all  information  possible,  and  that  will  continue  to  be  our 


policy. 

I  appreciate  the  time  and  energy  that  you  and  your  subcommittee  have  devoted 
to  this  subject  and  welcome  the  opportunity  to  state  formally  my  policy  on  this 
important  subject. 

Sincerely, 

Lyndon  B.  Johnson. 


The  letter  is  in  response  to  one — and  I  have  supplied  copies  to  repre¬ 
sentatives  of  the  press  present  here  at  this  time  and  copies  are  available 
to  anyone  who  wants  them — I  addressed  to  the  President  on  March  31 
of  this  year. 
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Foreign  Operations  and  Government  Information  Subcommittee 

of  the  Committee  on  Government  Operations, 

March  31, 1965. 

Hon.  Lyndon  B.  Johnson, 

President  of  the  United  States, 

The  White  House,  Washington,  D.C. 


Dear  Mr.  President  :  The  use  of  tlie  claim  of  “Executive  privilege”  to  with¬ 
hold  Government  information  from  the  Congress  and  the  public  is  an  issue  of 
importance  to  those  who  recognize  tlie  need  for  a  fully  informed  electorate  and 
for  a  Congress  operating  as  a  coequal  branch  of  the  Federal  Government. 

In  a  letter  dated  May  17,  1954,  President  Eisenhower  used  the  “Executive 
privilege”  claim  to  refuse  certain  information  to  a  Senate  subcommittee.  In 
a  letter  dated  February  8,  1982,  President  Kennedy  also  refused  information  to 
a  Senate  subcommittee.  There  the  similarity  ends,  for  the  solutions  of  “Execu¬ 
tive  privilege”  problems  varied  greatly  in  the  two  administrations. 

Time  after  time  during  his  administration,  the  May  17,  1954,  letter  from 
President  Eisenhower  was  used  as  a  claim  of  authority  to  withhold  information 
about  Government  activities.  Some  of  the  cases  during  the  Eisenhower  admin¬ 
istration  involved  important  matters  of  Government,  but  in  the  great  majority 
of  cases  executive  branch  employees  far  down  the  administrative  line  from  the 
President  claimed  the  May  17,  1954,  letter  as  authority  for  withholding  informa¬ 
tion  about  routine  developments.  A  report  by  the  House  Committee  on  Govern¬ 
ment  Operations  lists  44  cases  of  executive  branch  officials  refusing  information 
on  the  basis  of  the  principles  set  forth  in  President  Eisenhower’s  letter. 

President  Kennedy  carefully  qualified  use  of  the  claim  of  “Executive  privilege.” 
In  a  letter  of  February  8,  1962,  refusing  information  to  a  Senate  subcommittee, 
he  stated  that  the  “principle  which  is  at  stake  here  cannot  be  automatically 
applied  to  every  request  for  information.”  Later,  President  Kennedy  clarified 
his  position  on  the  claim  of  “Executive  privilege,”  stating  that — 

*  *  *  this  administration  has  gone  to  great  lengths  to  achieve  full  co¬ 
operation  with  the  Congress  in  making  available  to  it  all  appropriate  docu¬ 
ments,  correspondence,  and  information.  That  is  the  basic  policy  of  this 
administration,  and  it  will  continue  to  be  so.  Executive  privilege  can  he 
invoked  only  by  the  President  and  will  not  be  used  without  specific  Presi¬ 
dential  approval. 

As  a  result  of  President  Kennedy’s  clear  statement,  there  was  no  longer  a 
rash  of  “Executive  privilege”  claims  to  withhold  information  from  the  Congress 
and  the  public.  I  am  confident  you  share  my  views  on  the  importance  to  our  form 
of  government  of  a  free  flow  of  information  and  I  hope  you  will  reaffirm  the 
principle  that  “Executive  privilege”  can  be  invoked  by  you  alone  and  will  not 
be  used  without  your  specific  approval. 

Sincerely, 


John.  E.  Moss,  Chairman. 


I  think  that  this  correspondence  represents  a  continuity  in  policy 
which  should  provide  for  the  greatest  cooperation  between  the  Execu¬ 
tive  and  the  Congress,  and  in  my  judgment  it  represents  the  proper 
scope  of  executive  privilege. 

We  are  very  pleased  to  have  as  our  first  witness  this  afternoon,  Mr. 
Creed  Black,  managing  editor  of  the  Chicago  Daily  News,  and  chair¬ 
man  of  tlie  American  Society  of  Newspaper  Editors  Freedom  of 
Information  Committee. 

As  chairman,  I  would  like  to  acknowledge  the  many  contributions 
made  by  ASNE’s  work  with  this  committee,  from  the  very  first  step 
we  took  after  being  chartered  back  in  June  1955.  In  an  entirely 
strange  area  to  me,  I  was  able  to  turn  to  the  chairman  of  ASNE’s 
Freedom  of  Information  Committee,  Russ  Wiggins,  editor  of  the 
Washington  Post,  for  some  very  wise,  instructive  counsel.  I  appre¬ 
ciated  it  then,  as  I  have  appreciated  working  with  each  chairman, 
including  tlie  man  who  will  now  give  the  committee  the  benefit  of  the 
views  of  his  organization. 

Mr.  Black,  will  you  introduce  the  other  gentlemen  accompanying 
you  ? 
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STATEMENT  OF  CKEED  BLACK,  MANAGING  EDITOR,  CHICAGO  DAILY 

NEWS,  AND  CHAIRMAN,  AMERICAN  SOCIETY  OF  NEWSPAPER 

EDITORS’  FREEDOM  OF  INFORMATION  COMMITTEE;  ACCOMPA¬ 
NIED  BY  WILLIAM  P.  ROGERS,  COUNSEL;  AND  EUGENE  PATTER¬ 
SON,  EDITOR,  ATLANTA  CONSTITUTION,  COMMITTEE  MEMBER 

Mr.  Black.  Thank  you,  Mr.  Chairman.  With  me  today  are  our 
counsel,  Mr.  William  P.  Rogers,  and  Mr.  Eugene  Patterson,  editor  of 
Ihe  Atlanta  Constitution,  who  is  a  member  of  our  Freedom  of  Infor¬ 
mation  Committee,  and  who  will  be  the  next  chairman  of  this 
committee. 

I  appreciate  your  comments,  sir,  about  the  FOI  Committee  of  the 
ASNE,  and  I  might  reciprocate  them,  for  this  committee  has  found 
very  helpful  the  work  of  your  own  group. 

1  appear  here  today  simply  as  the  latest  in  a  long  line  of  editors 
representing  this  organization  who  have  worked  with  the  committee, 
and  who  have,  throughout  this  time,  been  very  interested  in  legislation 
aimed  at  the  problem  we  are  discussing. 

I’m  sure  you’ve  known  and  worked  with  a  number  of  these  men. 
This  is  still  a  relatively  new  committee,  as  unbelievable  as  it  may  sound, 
in  the  ASNE.  It  goes  back  to  the  time  when  Mr.  Basil  Walters,  of 
the  paper  1  now  represent,  the  Chicago  Daily  News,  became  its  first 
chairman. 

Since  then,  I’m  sure  you’ve  had  contact  with  Mr.  James  Pope,  of 
Louisville,  Mr.  Wiggins,  whom  you’ve  named,  Mr.  Herbert  Brucker, 
of  Hartford,  Mr.  Eugene  Pulliam,  of  Indianapolis,  and  Mr.  John 
Colburn,  whom  I  think  you  heard  yesterday,  as  a  representative  of  the 
ANPA. 

We  have  expressed  our  views  so  many  times  that  I  think  they  are 
well  known  to  this  committee ;  they  are  on  the  record,  and  rather  than 
burden  you  today  with  another  statement,  I  thought  it  might  be  more 
helpful  for  us  simply  to  restate  our  views  informally,  particularly  in 
relation  to  what  has  been  said  here  earlier  in  these  hearings. 

We  are  especially  interested  in  the  statement  made  the  first  day  by 
Mr.  Schlei,  and  I  would,  just  briefly,  like  to  comment  on  his  position 
in  restating  the  position  that  the  ASNE  has  strongly  taken  in  respect 
to  legislation  of  this  kind. 

Mr.  Schlei,  in  his  prepared  remarks,  confined  himself  to  rather 
general  and  broad  statements,  and  so  I  would  like  to  do  the  same  in 
responding.  He  said,  early  in  his  statement,  that  the  basic  thrust  of 
this  bill — 

is  to  eliminate  any  application  of  judgment  to  questions  of  disclosure  or  non¬ 
disclosure,  and  to  substitute  therefor  a  simple,  self-executing  legislative  rule 
which  would  automatically  determine  the  availability  to  any  person  of  all 
records  in  the  possession  of  all  agencies,  except  Congress  and  the  courts. 

The  position  of  the  ASNE  is  that  the  legislation  now  being  consid¬ 
ered  does  nothing  of  this  kind.  We  feel,  rather,  that  it  narrows  the 
discretion,  and  properly  so,  which  the  administrative  agencies  could 
exercise. 

One  of  the  lessons  that  has  become  increasingly  apparent  to  us  in 
experience  with  the  Administrative  Procedure  Act  in  particular  is 
that  too  much  discretion  was  left  in  the  hands  of  the  individual  agen- 
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cies.  You  are  familiar,  I  know,  with  the  book  by  Dr.  Harold  Cross 
the  definitive  work  on  this  whole  subject  “The  People’s  Right  To 
Know.”  Written  under  the  auspices  of  our  organization,  it  was  pub¬ 
lished  in  1953.  It  was  written,  obviously,  a  little  before  that,  when 
the  Administrative  Procedure  Act  was  still  fairly  young. 

Dr.  Cross,  however,  in  this  book,  which  now  goes  back  more  than  a 
dozen  years,  made  the  statement  that  unhappily,  as  soon  as  the  act 
was  adopted,  erosion  of  its  ideals  set  in. 

That  erosion,  as  we  all  know,  and  as  this  committee  has  heard,  con¬ 
tinued.  The  powers  that  were  bestowed  under  this  act  for  withhold¬ 
ing  information  have  not  been  used  as  judiciously  as  we  think  the 
framers  intended  them  to  be  used.  We  feel  the  ambigious  phrases  in 
the  act  provide,  as  I  have  indicated  earlier,  too  much  discretion,  not 
too  little,  and  we  feel  that  the  legislation  of  the  general  type  which  is 
being  considered  here  does  not-  provide  any  automatic  solutions  or 
determinations  as  Mr.  Schlei  indicated,  but  rather  narrows  the  discre¬ 
tion.  Even  within  the  exemptions  which  are  listed  in  the  bill,  there  is 
still  some  discretion. 

Secondly,  we  think  that  it  brings  into  the  picture  a  third  party  to 
adjudicate,  when  there  are  questions  about  the  judgment  and  the  dis¬ 
cretion  which  are  used.  We  think  it  is  unrealistic,  under  our  present 
situation  to  have  any  officeholder  in  the  executive  department  all  the 
way  down  the  line  decide  that  information  which  he  has  and  which 
somebody  wants  should  not  be  released  and  then  lie  in  a  position  of 
presiding  over  any  appeal  from  that  decision. 

We  think  the  clause  here  which  provides  for  court  review  of  any 
such  decision  is  sound  and  one  of  the  basic  parts  of  needed  corrective 
legislation. 

The  second  position  stated  by  Mr.  Schlei  in  what  he  called  a  basic 
thesis  is  that  there  are  no  formal  words  that  can  protect  the  public 
interest  well  enough;  that  the  fault  is  not  with  the  draftsmanship  of 
this  proposal,  but  with  its  approach.  With  this  position,  we  disagree 
very  fundamentally,  and  we  think  this  gets  to  the  philosophic  heart 
of  the  question  before  this  committee. 

Our  own  position  is  that  the  Administrative  Procedure  Act  and  the 
other  laws  which  are  on  the  books  have  been  inadequate  in  one  im¬ 
portant  respect,  and  that  is  recognizing — writing  into  law — the  pub¬ 
lic’s  right  to  know.  The  fact  is  that  in  the  present  situation,  as  we  see 
it,  the  burden  of  responsibility  for  public  knowledge  of  government 
affairs  is  fundamentally  misplaced.  It  shouldn’t  be  up  to  the  Ameri¬ 
can  public,  and  the  press  is  simply  their  representatives,  to  fight  daily 
battles  just  to  find  out  how  the  ordinary  business  of  their  government 
is  being  conducted.  Rather,  it  should  be  the  responsibility  of  their  em¬ 
ployees,  who  conduct  this  business,  to  tell  them. 

Now,  this  committee  has  heard  many  times  of  the  inadequacies  of 
the  Administrative  Procedure  Act.  We  know  how  it  has  thwarted, 
oftentimes,  rather  than  helped  in  the  disclosure  of  information.  But 
for  all  of  its  weaknesses,  it  has  been  stronger  in  respect  to  certain  in¬ 
terested  parties,  as  they  are  described  in  the  legislation  than  as  a  public 
information  section,  as  it  was  originally  called. 

Again  referring  to  Dr.  Cross,  he  found  back  in  1953,  in  the  earlv 
history  of  this  act,  that  it  was  too  restrictive  in  limiting  the  avail¬ 
ability  of  information  to  persons  “properly  and  directed  concerned.” 
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It’s  not  enough  to  open  a  proceeding  and  records  only  to  litigants  and 
their  counsel.  Dr.  Cross  stressed  this  as  one  of  the  basic  defects  of  the 
act  when  he  wrote — 

It  is  far  from  clear  that  the  act  adequately  takes  into  account  the  matter  of 
public  information  in  the  sense  of  the  right  to  know,  which  ought  to  be  stressed 
in  the  general  public,  that  mass  of  citizens  who  may  not  meet  the  description  of 
persons  properly  and  directly  concerned  in  administrative  proceedings  in  that 
public’s  chosen  organs  of  information. 

That  appeared,  as  I  say,  in  the  book  published  in  1953.  In  1959, 
when  he  took  a  new  look,  he  concluded,  “Whatever  its  usefulness  to 
parties  to  administrative  proceedings  and  their  attorneys  or  to  a  few 
specialists  or  lobbyists,  it  is  an  abject  failure  as  a  means  of  freedom  of 
information  for  the  public.” 

In  this  respect,  I  think  it  might  be  noted  that  the  Federal  Govern¬ 
ment  is  trailing  far  behind  the  States  in  this  kind  of  “right  to  know 
legislation.”  Public  recoi-ds  legislation,  as  we  see  it  on  the  books  to¬ 
day,  dates  back  only  to  about  1945  in  the  States.  That  is  roughly  the 
time  that  the  Administrative  Procedure  Act  came  into  being,  but  today 
37  States  have  open  record  statutes  of  some  kinds  on  their  books. 

Finally,  I  would  say  that  we  agree  with  Mr.  Schlei  that  of  course  it 
is  difficult  to  define  precisely,  to  set  out  in  specific  language,  in  com¬ 
plete  detail  all  the  Government  information  that  should  be  divulged 
and  all  that  may  properly  be  withheld. 

We  are  not  wedded  to  the  specific  language  of  this  bill.  We  ap¬ 
peared  in  testimony  before  the  Senate  committee  when  similar  legisla¬ 
tion  was  being  considered  there.  We  know  the  objections  that  were 
taken  into  account.  We  know  that  this  committee  has  heard  various 
views  on  modifications  which  might  be  made.  We  recognize  that  even 
when  language  which  these  committees  can  think  would  take  care  of 
these  situations  as  comprehensively  as  possible  is  written,  there  are 
going  to  be  situations  which  still  have  not  adequately  been  prescribed 
for  in  every  detail.  But,  as  I  indicated  earlier,  there  are  provisions 
in  this  legislation  for  resolving  those  questions  by  a  third  party  and 
while  it  is  not  possible  to  legislate  in  every  detail  the  kind  of  language 
that  would  tell  you  exactly  and  precisely  what  is  to  be  withheld  and 
what  is  to  be  divulged,  we  do  think  it’s  possible,  as  Mr.  Wiggins  has 
said,  in  his  book  on  this  subject,  to  describe  the  spirit,  the  climate,  the 
atmosphere  that  ought  to  pervade  the  government  of  a  country  that  is 
democratically  ruled.  “All  the  employees  of  government,  elected  and 
appointed,  ought  to  be  imbued  with  the  feeling  that  the  government 
does  indeed  belong  to  the  people  who  therefore  have  a  right  to  know 
about  all  its  transactions  except  for  those  expressly  reserved  to  ac¬ 
credited  persons  by  law  or  regulations.” 

In  the  belief  that  legislation  with  the  intent  of  this  before  us  would 
encourage  such  a  climate,  I  encourage  its  favorable  consideration. 

Thank  you. 

Mr.  Moss.  Well,  thank  you,  Mr.  Black.  And  I  want  to  say  that  I 
am  not  wedded  to  the  language  of  this  bill,  but  I  am  wedded  very 
strongly  to  the  objectives  of  the  bill.  We  are  going  to  attempt  to  get 
the  views  of  all  interested  parties,  proponents  and  opponents,  and 
those  in  the  middle,  and  see  if  we  can’t  come  up  with  something  that 
represents  substantial  progress  in  recognizing  a  public  need.  At  this 
time  I  will  recognize  Congressman  Rumsfeld. 


128 


FEDERAL  PUBLIC  RECORDS  LAW 


Mr.  Rumsfeld.  Thank  you,  Mr.  Chairman.  I  certainly  want  to 
join  the  other  members  of  the  subcommittee  in  welcoming  all  three  of 
these  distinguished  gentlemen  to  the  committee  today. 

I  am  certainly  proud  to  have  a  prominent  resident  of  the  13th  Dis¬ 
trict  to  join  us.  I  have  one  or  two  questions. 

Do  you  feel  that  this  bill  adequately  describes  the  climate  that  you 
feel  should  exist  in  government  ? 

Mr.  Black.  Well,  let  me  say  first - 

Mr.  Rumsfeld.  Or  better  yet,  do  you  have  specific  suggestions  for 
language  revisions  in  the  draft  of  the  bill  ? 

Mr.  Black.  Well,  let  me  say  first  in  responding  to  your  remarks, 
that  I  am  glad  to  see  the  Congressmen  from  my  own  district  taking 
interest  in  legislation  of  this  kind.  I  think  the  legislation  goes  far  in 
the  right  direction.  Whether  you  can  say  “adequately”  is  something 
that  I  think  will  depend  on  the  final  bill  you  draft.  I  think  the  im¬ 
portant  thing  is  that  it  turns  the  situation  around  and  puts  a  respon¬ 
sibility  on  the  agencies  to  justify  their  suppression  or  withholding  of 
information. 

The  problem  now — as  has  been  pointed  out  by  a  number  of  people 
in  the  past,  including  Congressman  Moss — is  that  the  legislation  which 
is  on  the  books  often  has  done  just  the  opposite  of  what  it  was  in¬ 
tended  to  do.  Instead  of  disclosing  information  it  has  been  used  as  a 
means  of  stifling  information.  The  provisions  in  the  original  act 
have  been  cited  as  a  basis  for  withholding.  The  housekeeping  statute 
situation  was  pretty  well  cleared  up  as  a  major  obstacle,  but  then  so 
many  times  the  provisions  of  the  Administrative  Procedure  Act,  which 
were  intended  to  make  information  available  have  been  used  for  just 
the  opposite. 

I  think  there  are  perhaps  more  qualifications  in  here  than  ideally 
most  newspaper  editors  would  like  to  see.  On  the  other  hand,  we  rec¬ 
ognize  the  justification  of  some  of — or  most  of— the  claims  for  exemp¬ 
tions  that  are  made  here.  The  important  thing,  I  think,  is  that  you 
do  have  some  recourse,  or  you  would  have  under  legislation  of  this 
kind,  which  is  not  presently  available. 

Mr.  Rumsfeld.  You  read  the  Department  of  Justice’s  testimony 
here,  and,  of  course,  the  essence  of  that  was,  No.  1,  that  such  a  bill 
could  not  be  drafted.  It  simply  could  not  put  words  on  paper  to  cover 
the  circumstances,  and  No.  2,  that  if  the  bill  was  drafted,  it  was  un¬ 
constitutional.  You’ve  addressed  yourself  to  those  two  points  some¬ 
what.  I  wonder  if  you  could  comment  on  something  that  came  up 
subsequent  to  that  testimony  about  press  photos  and  the  desirability 
of  permitting  greater  freedom  of  information  in  terms  of  press  photos, 
which  is  not  specifically  covered  in  this  bill. 

Do  you  feel  that  this  is  an  area  where  the  Government  denies  access 
to  premises  so  that  photos  can  be  taken,  which  is  somewhat  in  the 
same  area,  but  not  directly  in  point,  because  the  opportunity  to  take 
a  picture  isn’t  really  a  public  record  as  such. 

Mr.  Black.  I  don’t  see  that  really  as  a  part  of  this  problem.  It  is  a 
large  problem  in  itself,  but  it  relates  primarily  to  the  courts.  We  have 
had  the  same  problem  in  connection  with  some  of  the  administrative 
agencies  which  have  quasi- judicial  authority,  but  that  is  another  ques¬ 
tion  which  I  think  should  not  be  involved  in  this  legislation. 
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Mr.  Rumsfeld.  The  only  other  point  I  would  like  to  comment  on ; 
it’s  been  suggested  that  there  would  be  a  rash  of  nuisance  suits  or  nui¬ 
sance  requests  or  frivolous  requests  for  great  volumes  of  material,  and 
in  this  connection,  it  was  discussed  that  some  sort  of  reasonable  user’s 
fees  would  possibly  be  appropriate  and  conceivably  might  reduce  the 
number  of  frivolous  requests  for  information.  Do  you  have  any 
thoughts  on  the  concept  of  user’s  fees  ? 

Mr.  Black.  Well,  I  don’t  see  the  possibility  of  a  rash  of  nuisance 
suits  as  a  very  real  threat,  and  I  think  before  you  impose  any  user’s 
fee,  it  would  be  advisable  to  have  some  experience.  It’s  possible  that 
it  may  be  a  nuisance  to  some  agencies  or  officials  who  would  rather  not 
divulge  this  information  at  all,  but  looking  at  it  from  the  standpoint 
of  the  public,  I  don’t  think  that  anybody  who  doesn’t  have  a  legitimate 
interest  in  these  records  is  going  to  the  trouble  or  the  expense  of 
bringing  a  suit  just  to  be  a  nuisance. 

The  term,  I  guess,  is  relative,  and  it  depends  on  whether  you  are 
an  official  who  doesn’t  want  to  be  bothered  or  whether  you  are  a  repre¬ 
sentative  of  the  public  who  has  a  legitimate  interest  in  some  records 
which  are  being  denied.  But  I  can’t  see  any  ordinary  citizen  or  or¬ 
ganization  spending  a  lot  of  time  or  a  lot  of  money  going  around  pry¬ 
ing  open  records  just  to  be  doing  it.  I  think  that  people  would  have 
a  legitimate  interest  before  they  asked  to  see  it,  and  certainly,  before 
they  go  the  full  route  of  bringing  a  suit. 

Mr.  Rumsfeld.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Griffin. 

Mr.  Griffin.  I  want  to  join,  Mr.  Black,  in  welcoming  you  and  those 
who  are  accompanying  you  to  our  hearing. 

Mr.  Black.  Thank  you. 

Mr.  Griffin.  And  this,  fortunately,  is  one  of  those  matters  where 
there  is  bipartisan  support  of  this  legislation.  I  think,  following 
along  the  question  that  Mr.  Rumsfeld  asked,  we  have,  in  this  bill,  the 
requirement  that  all  records  be  made  promptly  available  to  any  per¬ 
son,  and  we  have  had  criticism  from  some  of  the  witnesses  that  maybe 
this  is  too  board.  There  has  been  a  suggestion  that  it  should  be  limited 
to  any  citizen,  and,  of  course,  the  witnesses  from  the  departments  have 
asked  that  it  be  limited  to  any  person  who  has  a  proper  interest  or 
something  of  that  nature.  I  take  it  that  you  feel  that  it  should  be 
this  very  broadest  language,  or  do  you  have  any  comment  on  that 
aspect  of  the - - 

Mr.  Black.  I  think  it  should  be  as  broad  as  it  can  reasonably  be 
made  without  inviting  any  particular  problems  which  perhaps  have 
been  called  attention  to  here  in  previous  testimony  but  which  doesn’t 
occur  to  me  at  the  moment.  I  think  that  one  of  the  problems  of  the 
present  legislation,  as  I  said,  is  this  reference  to  interested  persons  or 
the  proper  persons. 

This  leaves  too  much  discretion  and  leeway  in  the  hands  of  the 
agencies  to  decide  who  has  a  proper  interest.  Our  position  is  that  a 
citizen  of  the  United  States — and  this  is  his  Government — has  a  proper 
interest  in  knowing  what  is  going  on. 

I  might  say  that  this  has  been  one  of  the  experiences  that  has  oc¬ 
curred  in  States  in  the  adoption  of  open  record  legislation.  I  can  recall 
that  I  was  with  a  newspaper  in  Tennessee  when  legislation  of  this 
kind  was  first  proposed  there,  and  there  were  all  sorts  of  dire  warnings 
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about  opening  up  all  the  records  to  people  who  were  going  to  be 
coming  in,  riffling  through  them  all  day  just  for  their  gossip  value  or 
curiosity.  But  these  predictions  never  materialized.  It  just  doesn't 
work  that  way.  People  are  not  going  to  take  the  time  and  the  trouble 
and  particularly  the  expense  that  we  are  talking  about  here  in  going 
all  the  way  to  the  point  of  bringing  a  suit  in  matters  they  are  not 
interested  in,  and  I  think  that  basically  the  citizens  of  the  United 
States  have  a  right  to  information  unless  it’s  something  which  for 
very  sound  reasons  should  be  withheld. 

The  exemptions  which  are  listed  in  this  present  legislation  as  now 
proposed  cover  most  of  those  which  could  reasonably  be  justified,  and 
beyond  that  I  think  you  should  make  it  as  broad  as  possible  in  letting 
the  people  have  access  to  information.  After  all — as  Dr.  Cross 
pointed  out  in  his  book — Congress  has  been  able  to  legislate  in  the  past 
in  pretty  clear  language  on  what  information  it  thinks  should  not  be 
made  public,  and  now  a  further  attempt  is  being  made.  With  this 
kind  of  legislative  provisions  and  judicial  review,  we  are  not  going  to 
have  a  lot  of  abuses  or  nuisances  or  any  other  problems  from  citizens 
overrunning  the  files  of  the  Government. 

Mr.  Griffin.  Both  the  witness  from  the  Department  of  the  Treas¬ 
ury  and  the  Justice  Department,  Attorney  General’s  Office  argued 
strongly  that  this  legislation  would  be  unconstitutional.  You  have 
very  able  counsel  at  your  side  there  to  consult  with,  who  is  in  a  some¬ 
what  different  position  than  he  was  a  few  years  ago.  I  wonder  if  his 
advice  and  counsel  that — with  his  advice  and  counsel  that  you  are 
satisfied  that  this  statute  now  is  constitutional. 

Mr.  Black.  Yes,  I  think  it’s  constitutional.  I  think  that  the  issue 
raised  by  the  Attorney  General’s  Office  in  testimony  in  these  hearings 
was  rather  extraneous.  We  are  not  talking  here,  really,  about  execu¬ 
tive  privilege,  as  I  see  it.  We  are  talking  rather  about  the  public’s 
right  to  certain  information. 

Executive  privilege,  as  President  Johnson  pointed  out  in  the  letter 
which  was  read  here  by  Chairman  Moss  at  the  start  of  the  hearing,  is 
something  that  he  alone  is  going  to  exercise.  The  thing  we  are  con¬ 
cerned  about  is  having  every  officeholder  and  bureaucrat  in  every 
agency  across  the  country  also  exercising  his  own  executive  privilege. 

I  don’t  see  it  as  a  constitutional  question.  I  think,  after  all,  the  very 
existence  of  the  Administrative  Procedure  Act  as  it  now  stands  on  the 
books  pretty  well  eliminates  that  question  of  whether  it’s  a  constitu¬ 
tional  issue.  In  that  act  there  are  certain  exemptions.  The  legisla¬ 
tion  before  us  at  this  time  is  a  refinement  and  modification  of  the  legis¬ 
lation  now  on  the  books,  but  I  don’t  see  that  it  makes  changes  that 
would  pose  a  fundamental  constitutional  question. 

Mr.  Griffin.  Thank  you  very  much,  Mr.  Black. 

Mr.  Moss.  Mr.  Kass. 

Mr.  Kass.  Mr.  Black,  there  is  a  current  controversy  raging  between 
the  press  and  the  bar  on  the  right  of  the  Justice  Department  and  other 
agencies  involved  in  law  enforcement  to  withhold  information  relative 
to  pretrial  publicity. 

Exemption  No.  7  in  the  bill  would  exempt  from  disclosure  investiga¬ 
tory  files  compiled  for  law  enforcement  purposes,  except  to  the  extent 
available  by  law  to  a  private  party.  Do  you,  as  spokesman  for  the 
ASNE,  feel  that  this  is  a  wise  exemption  ? 
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Mr.  Black.  Well,  again,  I  think  that  to  some  extent  this  is  like  the 
question  of  photographs.  It’s  such  a  broad  question  in  its  own  right — 
this  whole  matter  of  pretrial  publicity — that  I  wouldn’t  want  to  get  too 
deeply  involved  in  it  here.  But.  so  far  as  I  know,  newspapers  have  not 
asserted  the  right  to  get  investigatory  files  of  the  kind  which  would  be 
exempt  under  the  legislation  proposed  here. 

Mr.  Kass.  Mr.  Black,  wouldn’t  that  statement  that  you  made  that 
newspapers  would  not  be  interested  in  getting  these  files  apply  to  all 
these  exemptions  but  primarily  such  things  as  state  and  military 
secrets  ? 

Mr.  Black.  I  think  so.  I  don’t  think  newspapers  have  ever  com¬ 
plained  about  legitimate  security  classifications,  for  instance. 

Our  big  complaint  has  been  when  such  legitimate  classifications  are 
used  as  a  basis  for  withholding  information  which  really  doesn’t  merit 
that  kind  of  classification. 

Mr.  Kass.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Well,  I  want  to  thank  you  very  much. 

Mr.  Rumsfeld.  Mr.  Chairman,  could  I  ask  a  question  of  Mr.  Rogers 
before - 

Mr.  Black.  Mr.  Rogers - 

Mr.  Rumsfeld.  If  not,  fine. 

Mr.  Black.  Well,  it’s  up  to  him.  He  is  here  as  our  counsel,  and  if 
he  wants  to  field  a  question,  fine. 

Mr.  Rumsfeld.  Let  me  ask  you,  then - 

Mr.  Black.  Ask  me,  and  I  will  consult  with  him. 

Mr.  Rumsfeld.  In  Mr.  Schlei’s  testimony,  and  Mr.  Griffin  men¬ 
tioned  this  tangentially,  he  referred  to  the  1958  amendment  which  the 
President  signed  only  upon  assurances  that  the  amendment  did  not 
upset  or  diminish  any  power  of  the  Executive  privilege  which  he 
derived  from  the  Constitution. 

I  don’t  recall  that  circumstance,  but  it  strikes  me  that  such  assur¬ 
ances  on  the  part  of  the  President  weren’t  necessary.  Certainly, 
something  passed  by  the  Congress  could  not  really  diminish  anything 
that  flows  from  the  Constitution  to  the  President,  and  by  the  same 
then,  the  gentleman  from  the  Justice  Department,  then  stated  on  page 
9  in  his  testimony  that  if  we  entered  this  area,  if  the  Congress  did,  in 
fact,  enact  a  bill,  it  would  have  to  specifically  refer  to  the  concept  of 
Executive  privilege. 

It  seems  to  me  that  this  is  not  correct,  and  I  would  think  that  Ex¬ 
ecutive  privilege  would  exist  from  the  Constitution  to  the  extent  that 
it  does  exist,  if  it  does  exist,  completely  apart,  from  anything  we  do  in 
this  bill. 

Is  this  your  understanding  ? 

Air.  Rogers.  I  think  you  should  say  yes.  [Laughter.] 

Mr.  Black.  Yes.  [Laughter.] 

Mr.  Rumsfeld.  I  thank  both  of  you. 

Mr.  Moss.  I  would  like  to  say  that  I  find  most  intriguing  as  a  sub¬ 
ject  for  thought  and  study,  the  little  statute  passed  in  the  second 
Washington  administration.  Here  were  all  of  the  men  who  were  con¬ 
temporary  to  the  creation  of  the  Republic  and  the  framing  of  its 
Constitution  where  intent  could  probably  be  pretty  well  established 
by  discussions.  Congress  gave  to  the  Executive  the  authority  to  pre¬ 
scribe  rules  and  regulations  for  the  custody,  use,  and  preservation  of 
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records.  It  was  an  idle  act,  if  all  records  were  covered  by  inherent 
executive  rights,  a  necessary  one  if  they  were  not.  Apparently  at  the 
time  it  was  the  consensus  that  it  was  necessary,  and  agencies  operated 
under  that  authority  for  many  years.  I  think  it’s  one  of  the  best  bits 
of  law  we  can  pick  up  to  support  a  congressional  right  to  prescribe 
these  rules  and  regulations. 

Mr.  Rumsfeld.  As  a  cosponsor  of  this  bill,  I  certainly  agree  with 
you. 

Mr.  Moss.  I  am  told  that  was  the  very  first  session  of  Congress,  so 
at  the  beginning  we  exercised  that  right.  We  certainly  have  grand¬ 
father  rights  in  this  field  of  legislation. 

I  want  to  thank  you,  Mr.  Black  and  Mr.  Rogers  and  Mr.  Patterson 
for  vour  appearance  here  today. 

Mr.  Black.  Thank  you,  Mr.  Chairman,  for  inviting  us. 

Mr.  Moss.  We  will  now  hear  from  Mr.  Dale  W.  Hardin,  manager 
of  the  Transportation  and  Communication  Department  of  the  Cham¬ 
ber  of  Commerce  of  the  United  States.  He  is  accompanied  by  Mr. 
Verne  R.  Sullivan,  his  assistant. 

STATEMENT  OF  DALE  W.  HARDIN,  MANAGER,  TRANSPORTATION 

AND  COMMUNICATION  DEPARTMENT,  CHAMBER  OF  COMMERCE 

OF  THE  UNITED  STATES ;  ACCOMPANIED  BY  VERNE  R.  SULLIVAN, 

ASSISTANT  MANAGER,  TRANSPORTATION  AND  COMMUNICATION 

DEPARTMENT 

Mr.  Hardin.  Since  this  is  the  first  expression  on  the  record  by  the 
Chamber  of  Commerce  of  the  United  States  on  this  subject,  I  do 
have  a  prepared  statement  that  I  would  like  to  read,  with  the  chair¬ 
man's  permission. 

Mr.  Moss.  You  may  proceed. 

Mr.  Hardin.  I  am  Dale  W.  Hardin,  manager  of  the  Transportation 
and  Communication  Department  of  the  Chamber  of  Commerce  of  the 
United  States.  With  me  today  is  Verne  R.  Sullivan,  assistant  man¬ 
ager  of  the  Transportation  and  Communication  Department.  We  are 
appearing  in  support  of  H.R.  5012. 

The  Transportation  and  Communication  Committee,  through  its 
Subcommittee  on  Communications,  initiated  the  national  chamber’s 
position  on  this  bill.  It  is  a  62-man  committee,  composed  of  repre¬ 
sentatives  of  all  modes  of  transportation  and  communication,  includ¬ 
ing  magazine  and  newspaper  publishers,  radio  and  television  broad¬ 
casters,  and  the  general  business  public. 

The  committee  has  studied  the  testimony  taken  last  year  on  a  similar 
bill  in  the  Senate  and  it  has  discussed  the  proposal  at  some  length  as 
well  as  making  inquiries  as  to  its  effect  on  some  segments  of  the  busi¬ 
ness  community. 

H.R.  5012,  as  we  understand  it,  would : 

1.  Require  every  agency  of  the  Federal  Government  to  make 
all  its  records  promptly  available  to  any  person ; 

2.  Identify  eight,  specific  categories  of  sensitive  information 
which  are  to  be  protected  from  disclosure ; 

3.  Permit  persons  seeking  Government  information  to  file  suit 
in  a  U.S.  district  court  to  have  an  agency  produce  records  im¬ 
properly  withheld ;  and 
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4.  Give  the  district  courts  power  to  punish  agency  officials  for 
contempt  if  they  refuse  to  disclose  the  records. 

In  other  words,  the  bill  would  provide  the  right  of  access  by  the 
public  to  all  nonsensitive  areas  of  Government  information. 

A  free  flow  of  information  from  and  concerning  all  branches  of 
Government  at  all  levels  is  a  right  of  the  public  and  is  essential  to 
our  democratic  society.  The  freedom  of  the  Nation  depends  on  an 
electorate  well  informed  by  a  free  press,  as  guaranteed  by  the  Consti¬ 
tution.  It  is  a  responsibility  of  Government  to  protect  and  preserve 
this  constitutional  guarantee  by  a  policy  of  full  disclosure  of 
information. 

Except  for  matters  clearly  affecting  national  security  or  otherwise 
covered  by  statute,  all  business  of  Government  should  be  fully  dis¬ 
closed  to  the  public  and  the  burden  of  proof  must  rest  with  Government 
in  every  instance  to  justify  withholding  any  information. 

This  is  a  set  of  principles  adopted  by  a  membership  vote  at  our 
annual  meeting  in  April  1964,  and  reaffirmed  by  the  board  of  directors 
as  recently  as  February  of  this  year. 

The  national  chamber  has  not,  so  far  as  I  know,  been  wrongfully 
denied  any  information  it  has  sought.  However,  in  the  interest  of 
assuring  the  free  flow  of  information  so  necessary  if  we  are  to  have  a 
well-informed  public,  we  believe  that  broad,  but  effective,  guidelines 
must  be  laid  down.  Certainly  the  examples  cited  by  some  witnesses 
are  inexcusable. 

The  injury  that  may  derive  from  the  denial  to  the  public  of  legit¬ 
imate  information  is  of  more  importance  than  any  purpose  that  might 
be  served  by  withholding  information  for  such  reasons  as  concealing 
embarrassing  mistakes  or  irregularities. 

We  believe  TI.R.  5012  will  help  to  make  more  effective  the  principles 
approved  by  national  chamber's  members,  and  we  are  therefore  glad 
to  endorse  it  and  to  urge  its  enactment. 

Mr.  Chairman,  we  appreciate  this  opportunity  to  express  our  views 
on  this  proposal.  If  there  are  any  questions,  I  would  be  glad  to  try  to 
answer  them  for  you. 

Mr.  Moss.  Thank  you. 

Mr.  Griffin? 

Mr.  Griffin.  No  questions. 

Mr.  Moss.  Mr.  Rumsfeld  ? 

Mr.  Rumsfeld.  I  would  be  curious  to  know  if  the  chamber  has  in  re¬ 
cent  years  had  occasions  when  they  were  unable  to  get  information  that 
they  felt  they  needed  to  become  well  informed  on  a  particular  problem 
or  activity  or  subject  and  then  communicate  with  the  chamber  members 
on  that  ? 

Mr.  Hardin.  There  haven’t  been  any  that  I  know  of  myself.  I 
checked  with  a  few  of  the  people  in  the  national  chamber  offices.  I 
don’t  know  of  any  personally. 

Mr.  Rumsfeld.  Thank  you. 

Mr.  Moss.  Mr.  Kass  ? 

Mr.  Iv  ass.  Thank  you,  Mr.  Chairman. 

Mr.  Hardin,  the  bill  specifically  exempts  from  disclosure  a  number 
of  sensitive  items  of  information,  among  them  trade  secrets  and  com¬ 
mercial  or  financial  information  obtained  from  the  public  and  priv¬ 
ileged  or  confidential  information.  Do  you,  as  a  representative  of  the 
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chamber,  feel  that  this  adequately  protects  information  which  business 
throughout  the  country  gives  to  the  Government  for  the  various  pur¬ 
poses  that  the  Government  may  desire  ? 

Mr.  Hardin.  In  this  connection,  Mr.  Ivass,  we  asked  a  couple  of 
the  trade  associations  that  are  members  of  the  national  chamber 
whether  this  bill  would  have  any  detrimental  effect  on  them,  insofar 
as  it  relates  to  material  that  they  are  required  to  file  with  Government 
agencies  and  departments.  The  two  associations  that  we  heard  from 
stated  that  in  their  opinion  this  -would  not  prejudice  the  protection 
afforded  to  business  in  trade  secrets  or  properly  confidential  matters. 
These  were  trade  associations  speaking  for  their  members  in  response 
to  our  specific  question.  So  in  my  judgment,  the  bill  appears  to  offer 
adequate  protection. 

Mr.  Kass.  Thank  you,  Mr.  Hardin. 

No  further  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Hardin,  I  want  to  thank  you  and  Mr.  Sullivan  for 
your  appearance  and  support  of  this  legislation.  Thank  you. 

Mr.  Hardin.  Thank  you. 

Mr.  Moss.  Our  next  witnesses  will  be  Mr.  Julius  Frandsen  and  Mr. 
Clark  Mollenhoff,  chairman  and  vice  chairman  of  Sigma  Delta  Chi’s 
Committee  for  Advancement  of  Freedom  of  Information. 

STATEMENT  OF  JULIUS  FRANDSEN,  CHAIRMAN,  SIGMA  DELTA 

CHI’S  COMMITTEE  FOR  ADVANCEMENT  OF  FREEDOM  OF  INFOR¬ 
MATION;  ACCCOMPANIED  BY  CLARK  R.  MOLLENHOFF,  VICE 

CHAIRMAN 

Mr.  Frandsen.  Mr.  Chairman,  aside  from  my  capacity  as  chair¬ 
man  of  the  Sigma  Delta  Chi’s  Freedom  of  Information  Committee,  I 
am  here  also  as  the  Washington  manager  of  United  Press  Interna¬ 
tional.  If  I  may,  before  we  proceed  to  the  Sigma  Delta  Chi  state¬ 
ment,  I  would  like  to  present  a  very  short  statement  if  behalf  of  UPI. 

As  you  know,  UPI  is  an  American  corporation  engaged  in  the  col¬ 
lection  and  dissemination  of  news  throughout  most  of  the  world. 

Since  the  day  of  its  inception  as  United  Press  Associations  in  1907, 
UPI  has  been  a  leader  in  combating  all  manner  of  barriers  to  the  free 
flow  of  news — whether  by  exclusive  contractual  relationships,  peace¬ 
time  censorship,  or,  in  the  area  with  which  H.Ii.  5012  comes  to  grips, 
the  withholding  of  U.S.  Government  information  at  the  source. 

UPI  does  not  presume  to  comment  on  the  legal  concepts  of  the  bill 
at  hand  or  the  scope  of  the  eight  specified  exceptions,  although  some 
of  the  latter  would  seem  to  be  susceptible  to  rather  broad  interpreta¬ 
tions. 

The  management  of  United  Press  International,  however,  has  di¬ 
rected  me  to  say  that  it  fully  supports  the  objective  of  the  bill,  which 
as  we  understand  it  is  to  promote  the  freest  possible  flow  of  Federal 
Government  information  consistent  with  national  security  and  those 
individual  rights  that  must  remain  inviolate. 

Our  editor,  Mr.  Earl  J.  Johnson,  expressed  hope  that  the  bill  could 
have  an  affirmative  preamble  to  the  effect  that  it  is  the  intent  of 
Congress  that  the  maximum  of  public  business — and  of  course,  Gov¬ 
ernment  is  public  business — be  conducted  in  public. 

I  do  not  know-  whether  the  legislative  format  permits  such  a  declara¬ 
tion,  but  I  would  like  to  commend  his  suggestion  to  you. 
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That  is  my  statement  on  behalf  of  United  Press  International. 

Now,  on  behalf  of  Sigma  Delta  Chi,  let  me  say  first  that  Sigma  Delta 
Chi,  despite  its  partially  Greek  name,  is  not  a  fraternal  or  a  social 
organization;  it  is  a  professional  society  of  17,000  active  members. 
We  are  engaged  not  only  in  the  newspaper  business  but  in  all  forms 
of  communications — broadcasting,  magazines,  and  so  on. 

Sigma  Delta  Chi  has  been,  I  think,  the  leader  for  many  years  in 
campaigning  in  the  States  for  enactment  of  open  records  and  open 
meeting  laws. 

As  I  believe  Mr.  Black  noted,  there  are  now  37  States  that  have  at 
least  relatively  satisfactory  open  records  laws  and  29  States  that  have 
open  meetings  laws,  and  we  are  very  hopeful  that  the  legislative  season 
in  the  States  this  year  will  bring  at  least  2  or  3  or  more  of  those  along. 

So,  with  our  longstanding  interest  in  this,  we  are,  naturally,  greatly 
pleased  that  this  committee  is  now  working  on  getting  an  appropriate 
Federal  law.  I  wrould  like,  also,  to  express  at  this  time  our  great  ad¬ 
miration  and  thanks  for  the  work  of  the  chairman  of  this  committee 
and  the  other  members  and  your  staff,  Mr.  Chairman,  for  the  great 
help  that  you’ve  been  to  all  of  us  over  these  several  years  now,  in  the 
work  that  you’ve  done. 

Now,  as  you  mentioned,  I  have  with  me  the  distinguished  Washing¬ 
ton  correspondent,  of  the  Cowles  publications,  Mr.  Clark  Mollenhoff, 
who  has  been  active  in  this  field  for  many  years,  and  he  is  prepared  to 
discuss  a  statement  which  has  been  filed  with  you  on  behalf  of  the 
national  president  of  Sigma  Delta  Chi,  Mr.  Ralph  Sewell,  who  could 
not  be  here. 

This  statement  was  prepared  by  Mr.  Sewell  in  collaboration  with 
Mr.  Mollenhoff. 

Mr.  Moss.  Well,  I  am  very  pleased  to  recognize  Mr.  Mollenhoff.  It’s 
been  my  privilege  to  work  very  closely  with  him  as  chairman  of  this 
committee  during  the  past  10  years,  and  I  recognize  that  in  undertak¬ 
ing  the  role  of  the  spokesman  here,  he  is  qualified  not  only  as  a  jour¬ 
nalist,  but  also  as  a  member  of  the  bar,  and  it  is  always  a  pleasure  to 
welcome  him  to  the  committee. 

Mr.  Mollenhoff.  Mr.  Chairman,  it’s  good  to  be  here.  Sometimes 
one  wonders  how  much  progress  we  have  made  in  the  past  years  in 
these  areas,  but  I  guess  we  make  a  little  progress  from  time  to  time. 

This  statement  is  for  the  Sigma  Delta  Chi,  and  it  is  not  my  personal 
statement,  which  would  probably  embrace  a  few  other  things.  We  are 
in  favor  of  the  legislation  introduced  by  the  chairman,  and  the  legis¬ 
lation  introduced  by  Senator  Long.  It  clarifies  the  right  of  the  public 
to  information,  and  when  it  stays  within  that  framework,  we  are  for  it. 

We  urge  passage  of  this  bill,  even  though  at  the  same  time  we  urge 
that  the  committee  take  a  closer  look  at  some  of  the  language  covering 
exceptions. 

We  are  particularly  pleased  with  those  sections  of  the  legislation 
that  are  designed  to  make  it  possible  for  the  citizen  or  representative 
of  news  media  to  go  into  the  Federal  court  to  force  the  production  of 
information  that  is  not  covered  by  one  of  the  eight  exempted  areas. 

This  has  been  something  that  has  come  up  in  the  courts  a  good  many 
times  in  the  past  few  years,  and  there  are  a  number  of  examples  where 
persons  in  Government  or  people  dealing  with  the  Government  have 
been  unable  to  obtain  information  simply  because  there  was  no  media- 
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nism  for  obtaining  it,  and  certainly,  the  news  media  has  no  mechanism 
until  such  time  that  you  get  that  through. 

Of  course,  it  would  be  preferable  if  there  were  no  exempted  areas 
of  information  and  if  this  legislation  could  be  drawn  to  force  all  gov¬ 
ernment  to  be  handled  in  the  open.  We  are  realistic  about  the  need 
for  some  exemptions,  but  believe  that  the  list  of  exemptions  should 
be  as  small  as  is  possible  and  as  specific  as  possible. 

If  the  categories  of  exemptions  are  spelled  out  in  too  vague  a  man¬ 
ner,  we  know  from  past  experience  that  there  will  be  great  danger  that 
some  bureaucrats  will  use  these  new  laws  to  make  broad  new  claims 
of  a  legal  right  to  unjustified  secrecy. 

While  we  understand  the  arguments  behind  each  of  the  eight  ex¬ 
empt  areas,  we  wish  to  point  out  at  this  time  that  it  is  likely  that  there 
will  be  abuse  and  distortion  of  these  exemptions  unless  the  legisla¬ 
tive  history  is  so  clear  that  it  cannot  be  misinterpreted.  This  would  be 
a  good  time  to  recall  that  the  so-called  housekeeping  statute,  5  U.S.C. 
22,  was  not  intended  to  be  a  law  to  authorize  the  withholding  of  in¬ 
formation  from  the  press  or  the  public.  However,  a  survey  by  House 
and  Senate  committees  a  few  years  ago  demonstrated  clearly  that  offi¬ 
cials  of  the  executive  branch  of  Government  were  taking  a  few  phrases 
in  that  law  and  twisting  them  into  misguided  legal  opinions  authoriz¬ 
ing  the  withholding  of  Government  information  and  documents. 

Regardless  of  the  intent  of  Representative  Moss  and  Senator  Long 
in  introducing  this  legislation,  we  know  that  it  is  possible  that  this 
legislation  can  be  warped  into  something  not  intended  by  the  men  who 
introduced  it.  It  will  take  considerable  diligence  on  the  part  of  the 
Congress,  the  public  and  the  press  to  avoid  misuse  of  the  proposed 
legislation  being  discusssed  here  today. 

There  will  always  be  a  few  political  figures  who  wish  to  stretch  or 
distort  the  law  to  hide  their  crimes  or  mismanagement.  There  will  al¬ 
ways  be  some  bureaucrats  who  will  take  the  view  that  the  Government 
agency  that  pays  their  salaries  has  become  their  personal  property, 
and  is  not  subject  to  examination  and  criticism  by  the  public,  Congress 
or  the  press. 

With  that  reality  in  mind,  let  us  examine  each  of  the  categories  of 
exception. 

Certainly  we  could  not  quarrel  with  a  provision  that  permits  the 
withholding  of  information  when  it  is  deemed  essential  for  the  protec¬ 
tion  of  the  national  defense  or  foreign  policy.  However,  even  as  we 
agree  that  this  secrecy  is  needed,  we  should  understand  that  the  claim 
of  “national  security”  has  been  used  to  hide  crime  and  mismanagement 
in  the  past.  All  of  us  can  remember  some  incidents  when  national 
securitv  demanded  that  there  be  no  discussion  of  certain  information 
when  disclosure  tended  to  embarrass  an  administration.  However,  we 
have  seen  the  same  type  of  information  distributed  freely  by  a  Presi¬ 
dent,  a  Defense  Secretary,  or  a  Secretary  of  State  when  it  served  the 
political  purposes  of  the  incumbent  administration.  This  is  the  reality 
of  history  that  should  be  kept  in  mind  as  we  discuss  this  particular 
exception  to  the  open  information  philosophy  of  the  legislation. 

The  second  exception  relates  to  the  internal  personnel  rules  and 
practices  of  an  agency  of  Government.  There  are  many  personnel 
cases,  and  there  are  some  rules  and  practices  that  probably  should  not 
be  made  a  matter  of  public  discussion.  However,  this  appears  to  be  a 
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broad  exception  that  could  be  stretched  to  hide  all  types  of  arbitrary 
and  unfair  activities  in  the  handling  of  Government  personnel. 

I  might  say  on  this  point,  a  woman  came  to  me  who  was  employed 
by  a  Government  agency,  and  she  was  examined,  given  a  physical  ex¬ 
amination,  and  then  she  was  discharged  a  short  time  thereafter.  She 
was  never  told  why.  Her  lawyer  and  doctor  tried  to  obtain  access  to 
this  personnel  material  to  tind  out  what  was  wrong  with  her  and  so 
they  could  meet  it.  She  was  put  into  a  position  where  she  was  being 
arbitrarily  discharged,  and  she  was  never  able  to  come  to  grips  with 
this.  This  is  the  kind  of  cruel  situation  where  this  woman  was  up  to 
my  office  week  after  week,  month  after  month,  asking  help  on  her 
case.  Her  lawyer  told  her  that  it  would  be  a  very  expensive  venture 
for  him  to  try  to  carry  a  fight  for  access  to  her  records  and  she  didn't 
have  the  money. 

I  say  this  is  cruel,  where  a  rule  which  is  intended  for  a  good 
purpose,  to  protect  the  Government  employee,  is  distorted  into  a  pro¬ 
tection  for  the  bureaucracy.  I  might  add  that  there  are  a  good  many 
of  the  same  cruelties  inherent  in  the  handling  of  the  Otepka  case  by 
the  State  Department  at  the  present  time.  This  is  another  case 
where  an  agency  of  the  Government  is  using  secrecy  to  protect  itself 
in  the  handling  of  Government  personnel. 

The  third  exception  deals  with  protecting  those  matters  which  are 
“specifically  exempted  from  disclosure  by  statute.”  This  is  less  sus¬ 
ceptible  to  any  general  misinterpretation  since  the  withholding  is  under 
specific  statutes. 

The  fourth  exception  deals  with  “trade  secrets  and  other  information 
obtained  from  the  public  and  customarily  privileged  or  confidential.” 
This  provision  would  seem  to  follow  an  agreed  area,  but  the  phrase 
“customarily  privileged  or  confidential”  could  certainly  be  interpreted 
broadly  by  the  bureaucrat  who  has  a  motive  for  wanting  to  broaden 
the.  area. 

The  fifth  exception  would  exempt  “infra-  or  inter-agency  mem¬ 
orandums  or  letters  dealing  solely  with  matters  of  law  or  policy.” 
Even  if  this  is  closely  restricted  in  its  application,  it  can  be  used  to 
hide  a  great  deal  of  information  dealing  with  legal  opinions  and 
policy.  It  is  often  the  erratic  policy  papers  or  the  cleverly  worded 
legal  opinion  that  is  the  key  document  in  such  controversies  as  the 
tax  scandals,  the  Dixon- Yates  scandal,  the  stockpiling  scandals,  or 
the  Billie  Sol  Estes  scandals.  The  danger  of  the  broadest  secrecy 
flowing  from  this  exception  should  be  apparent  to  anyone  who  has 
examined  the  details  of  these  scandals.  The  argument  that  all  agency 
business  cannot  be  carried  on  “in  a  goldfish  bowl”  may  have  some 
merit  from  a  standpoint  of  efficiency.  However,  it  is  a  short  step  to 
the  philosophy  that  secrecy  promotes  efficiency,  and  that  therefore 
secret  government  is  something  that  should  be  promoted.  It  is  pre¬ 
cisely  that  philosophy  that  we  are  trying  to  end  by  supporting  the 
pending  legislation. 

Exception  6  is  for  the  purpose  of  protecting  “personnel  fdes,  medical 
fdes,  and  similar  matter,  the  disclosure  of  which  would  constituted  a 
clearly  unwarranted  invasion  of  personal  privacy.”  We  have  no 
quarrel  with  the  exception  if  administered  within  the  spirit  of  the 
report  issued  by  the  Senate  Judiciary  Committee  last  year,  but  we 
are  aware  of  how  this  so-called  protection  of  personnel  files  has  been 
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twisted  in  the  past.  The  secrecy  is  for  the  purpose  of  protecting  the 
individual  Government  employee  from  embarrassment  and  from  '•‘un¬ 
warranted  invasion  of  personal  privacy.”  Yet,  the  secrecy  on  person¬ 
nel  files  has  often  been  used  to  the  detriment  of  the  individual  Gov¬ 
ernment  employee  who  has  been  barred  from  seeing  his  own  file,  and 
has  been  prevented  from  letting  his  own  lawyer  or  doctor  examine 
his  personnel  files.  It  is  well  to  keep  some  of  those  more  unfortunate 
experiences  in  mind  as  classic  examples  of  what  should  not  be  done 
in  administering  the  exceptions. 

There  is  no  quarrel  with  the  exemption  for  “investigatory  files  until 
they  are  used  in  or  affect  an  action  or  proceeding  or  a  private  party’s 
effective  participation  therein.”  This  exception  No.  7  has  justifica¬ 
tion,  particularly  when  there  is  a  limitation  in  time  of  application. 

However,  I  say  again,  this  can  be  made  too  broad  in  its  application, 
and  there  were  some  questions  by  Mr.  Kass  earlier  relative  to  this 
whole  matter,  how  it  would  affect  the  material  that  -was  released  at 
the  time  that  a  man  is  indicted,  or  other  matters  of  this  type. 

Exception  8  deals  with  the  insuring  of  a  secrecy  on  reports  sub¬ 
mitted  by  financial  institutions  to  the  Government  agencies  respon¬ 
sible  for  regulating  and  supervising  these  financial  institutions.  This 
would  appear  to  be  a  reasonable  exception  to  assure  the  banking  in¬ 
stitutions  that  the  information  submitted  on  a  confidential  basis  to 
a  regulatory  authority  will  not  be  distributed  publicly  to  the  detriment 
of  the  firm  submitting  the  material. 

Of  course,  there  are  instances  when  the  whole  problem  of  reports 
must  be  made  public — as  in  the  current  McClellan  subcommittee  in¬ 
vestigation  of  the  events  surrounding  the  closing  of  the  San  Francisco 
National  Bank,  and  also  of  events  dealing  with  the  First  National 
Bank  of  Marlin,  Marlin,  Tex.  However,  this  information  should  be 
secret  until  such  unusual  circumstances  exist  that  require  a  full  re¬ 
view  of  all  acts  by  Federal  bank  examiners  and  all  information  sub¬ 
mitted  by  bank  officials. 

We  realize  that  it  would  be  impossible  to  draw  legislation  that  would 
be  a  certain  safeguard  against  all  of  those  tendencies  toward  excessive 
secrecy  that  prevail.  We  hope  that  the  warnings  we  have  given  on 
possible  misuse  of  this  legislation  will  be  helpful,  and  will  alert  the 
Senate  and  the  House  to  make  the  strongest  possible  legislative  history 
in  opposition  to  the  philosophy  of  broad  withholding. 

It  is  the  opinion  of  Sigma  Delta  Chi  that  this  legislation  should  state 
clearly  that  nothing  in  its  language  shall  be  authority  for  withholding 
any  information  from  the  properly  authorized  committees  of  the 
House  and  Senate.  If  this  legislation  spells  out  clearly  the  right  of 
Congress  to  obtain  even  the  information  in  the  eight  excepted  cate¬ 
gories,  then  there  will  be  assurance  that  the  proper  committees  of  Con¬ 
gress  will  have  a  specific  statutory  authority  to  examine  any  informa¬ 
tion  being  withheld  to  determine  if  it  is  actually  within  the  eight  cate¬ 
gories  listed  in  this  legislation. 

Sigma  Delta  Chi  is  in  agreement  with  what  you  are  trying  to  do 
with  this  legislation,  and  we  are  hopeful  that  it  will  achieve  the  goals 
it  is  designed  to  achieve.  However,  the  value  of  this  legislation  will 
not  be  known  until  we  see  how  it  is  administered.  It  is  the  responsibil¬ 
ity  of  each  of  us  to  observe  it  carefully  to  make  certain  it  does  what 
it  is  intended  to  do — to  create  a  more  orderly  government  with  less 
secrecy. 
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Mr.  Moss.  Thank  you  very  much. 

Mr.  Grifiin  ? 

Mr.  Griffin.  I  am  particularly  interested  in  the  suggestion  about 
an  amendment  spelling  out  the  right  of  Congress  to  have  access  even 
to  the  information  that  has  exemptions.  It  certainly  is  clear  that  this 
bill  would  not,  in  any  way,  limit  the  right  of  congressional  commit¬ 
tees  to  information. 

As  stated  by  the  chairman,  the  executive  has  stated  over  and  over 
again,  as  this  proceeds  through  the  legislative  process,  I  think  we 
ought  to  give  some  consideration  to  possible  amendment  of  the  bill. 

Mr.  Mollenholf,  there  was  a  witness  here  the  other  day  for  the 
Mediation  and  Conciliation  Service,  pleading  for  a  special  exemption 
for  them,  saying  that  they  operated  in  the  capacity  of  something 
similar  to  a  lawyer  and  client,  and  that  in  order  for  them  to  perforin 
their  function  they  had  to  keep  information  from  the  public.  They 
operate,  of  course,  in  trying  to  arbitrate  as  a  conciliation  service  be¬ 
tween  labor  and  management  in  negotiations  and  so  forth. 

I  wonder  if  you  have  any  quarrel  with  that  situation? 

Mr.  Mollenhoff.  Where  they  make  decisions,  where  any  agency 
makes  decisions,  those  matters  that  affect  that  decision,  unless  they 
involve  national  security  or  some  of  these  trade  practices  and  the  like, 
should  be  on  the  table.  During  the  process,  I  don’t  get  into  any  fuss 
with  any  of  the  agencies  on  the  process  during  the  decision  period. 
This  is  like  when  the  Defense  Department  is  making  a  decision  on  a 
contract.  They  can’t  have  someone  come  in  for  any  agency  and 
examine,  even  where  national  security  is  involved,  come  in  at  every 
point  where  they  are  making  a  determination  of  the  contract,  look  over 
their  shoulder  to  see  every  paper  that  comes  across  the  desk.  That 
isn’t  what  your  legislation  is  intended  to  do.  Your  legislation  is  in¬ 
tended  to  make  all  the  pertinent  information  dealing  with  any  Govern¬ 
ment.  decision  available  at  some  subsequent  stage,  as  I  understand  it. 

Mr.  Griffin.  Take  the  situation  of  the  steel  negotiations  coming  up, 
or  the  big  automobile  companies  involved  in  negotiations,  and  in  the 
process  the  mediator  tries  his  best  to  gain  the  confidence  of  both  sides, 
and  the  only  way  he  can  gain  that  confidence  is  to  assure  each  side 
that  what  he  is  told  will  be  kept  in  confidence  and  any  information 
that  they  give  him,  may  give  him,  about  their  profits  and  so  forth,  to 
assure  him  that  their  claim  of  what  they  are  saying  is  justified.  And 
he  may  go  back,  and  without  divulging  that  information,  try  to  con¬ 
vince  the  other  side  that  the  other  side  is  dealing  in  good  faith,  and 
all  types  of  things  like  this. 

The  parties  would  hesitate  to  divulge  this  information  if  they 
thought  it  was  going  to  be  made  public  at  any  time  by  the  mediator. 

Mr.  Mollenhoff.  Frankly,  I  don’t  really  buy  that  all  the  way.  I 
think  that  they  are  assuming  they  are  getting  all  kinds  of  secret  in¬ 
formation.  I  don’t  think  that  either  the  union  or  the  management 
is  giving  to  this  mediator  some  of  this  supersecret  material  upon 
which  their  future  hinges,  which  must  be  kept  secret.  They  are  both 
playing  a  game. 

I  am  just  not  very  sympathetic  with  it.  He  is  there  for  a  purpose, 
and  there  is  a  period  of  time  when  he  is  negotiating  where  I  don’t  think 
he  should  be  forced  to  come  in  before  a  committee  of  Congress.  If  he 
has  a  quasi- judicial  capacity  at  that  stage,  when  he  is  negotiating,  he 
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shouldn’t  be  forced  to  come  before  this  committee  or  any  other  com¬ 
mittee  and  divulge  anything  that  takes  place.  But  2  weeks  afterward  I 
think  he  should  come  before  this  committee  or  any  committee,  because 
it  wouldn’t  be  the  first  time  there  was  fraud,  or  deception,  or  improper 
activity  in  such  operations. 

They  are  not  above  the  law  any  more  than  anyone  else. 

Mr.  Griffin.  Of  course,  if  there  were  some  reason  to  believe  that 
there  were  any  fraud  or  something  of  that  type,  I  don’t  think  there 
would  be  any  question  but  that  the  committee  of  Congress  ought  to 
be  able  to  investigate  that  Agency  of  Government  like  any  other 
agency. 

But  the  question  of  whether  all  of  this  should  be  made  public  is  a 
difficult  one. 

Mr.  Mollenhoff.  They  are  supposed  to  be  dealing  with  each  other 
in  good  faith. 

Mr.  Griffin.  Yes. 

Mr.  Molleniioff.  They  are  supposed  to  be  relying  upon  facts  that 
they  can  support,  and  they  are  not  supposed  to  be  dealing  in  any 
way  that  would  really  embarrass  them,  if  their  hand  really  showed, 
either. 

If  there  is  some  kind  of  trickery  that  they  want  to  cover  up  in  this 
matter,  if  our  people  who  are  engaged  in  these  negotiations  are  in¬ 
volved  in  some  kind  of  trickery  that  they  don’t  want  to  show,  because 
it  would  be  embarrassing  to  the  Agency  or  one  of  the  parties,  I 
wouldn't  be  a  party  to  covering  it  up  or  arguing  for  it  in  any  respect. 

Mr.  Griffin.  It  is  a  game  that  they  play;  there  is  no  question 
about  it.  The  orginial  demands  made,  and  the  position  that  the 
management  takes  in  the  first  instance,  and  what  they  will  eventually 
settle  for  and  all  these  things,  it  is  a  game;  there  is  no  question  about 
it. 

Mr.  Molleniioff.  I  don’t  think  it  should  be  hidden  any  more  than 
what  is  in  the  court  record,  in  a  court  case.  But  in  most  cases,  even 
what  the  judge  takes  before  him  in  chambers,  would  be  available  here 
or  would  be  available  to  reporters  at  a  subsequent  stage,  except  in  rare 
cases. 

Take,  for  example,  the  Hoffa  trial  in  Chattanooga,  or  something 
like  that,  where  you  had  the  assassination  plot  and  all  this  type  of 
material.  It  would  have  been  highly  prejudicial  had  it  come  out. 
in  public  during  the  trial.  They  took  it  in  chambers.  When  the  trial 
was  over  with,  they  laid  it  on  the  line.  It  was  all  there.  It  was  highly 
embarrassing  to  a  lot  of  people. 

I  don’t  think  that  these  people  in  the  mediation  service,  concilia¬ 
tion  service — merit  exemption  from  the  law.  I  just  don’t  bleed  for 
them  at  all.  If  they  handle  their  job  properly,  with  the  idea  that  what 
they  do  may  become  subject  to  public  scrutiny,  I  think  they  will  prob¬ 
ably  operate  in  a  better  fashion. 

Mr.  Griffin.  No  further  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Reid  ? 

Mr.  Reid.  Thank  you,  Mr.  Chairman. 

Mr.  Mollenhoff,  I  would  like  to  compliment  you  again  on  your 
statement.  It  is  most  interesting  about  2  years  ago,  and  I  hope  we 
can  start  to  make  a  little  progress. 
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I  quite  agree  with  one  of  your  opening  comments,  with  regard  to 
the  highly  repugnant  and  continuing  Defense  Department  directive. 
It  would  be  my  hope  that  this  subcommittee  would  take  a  clear,  forth¬ 
right,  unequivocal  position  again,  and  more  firmly,  directing  and 
requesting  the  Department  of  Defense  to  rescind  that  directive  which 
I  think  does  affect  access  to  the  news  and  indeed  can  be  a  censorship 
of  news  at  the  source. 

With  regard  to  the  several  points  you  raised,  I  would  like  to  ask 
you  quickly  three  questions,  if  I  may. 

In  exception  No.  2,  related  solely  to  internal  personnel  rules  and 
practices  of  any  agency,  do  you  have  any  suggestions  for  different 
language  there  ? 

Mr.  Molleniioff.  The  only  thing  that  I  would  suggest  there  is 
this:  That  there  might  be  some  language  which  would  say  this  is 
solely  for  the  protection  of  the  Government  employee.  This  isn’t 
for  the  protection  of  the  bureaucracy.  I  have  never  heard  anyone 
make  the  argument — well,  once  in  a  while — I  will  take  that  back. 
But  I  have  never  heard  it  argued  in  any  spoken  form  that  this  was 
for  the  protection  of  the  bureaucracy  so  they  wouldn’t  have  to  divulge 
what  they  were  doing  with  their  employees. 

It  has  always  been  put  forward  on  the  other  side.  The  Truman 
directive  relative  to  personnel  files  in  1948  was  all  with  the  premise 
that  you  were  protecting  the  individual  Government  employee.  Cer¬ 
tainly,  when  it  is  taken  in  turn  clear  around  the  other  way,  it  is  wrong. 
I  think  something  could  be  put  in  this  provision  to  make  it  clear  that 
it  is  for  that  purpose. 

Mr.  Reid.  I  take  it  the  point  you  are  making,  which  is  a  good  one, 
would  apply  with  equal  force  to  exemption  6? 

Mr.  Molleniioff.  Yes.  In  the  medical  files.  In  fact,  one  might 
even  write  in  a  specific  provision  that  these  files  should  be  made  avail¬ 
able  to  the  individual  employee  and  his  properly  designated  lawyer 
and  doctor,  because  these  are  people  who  have  a  right  to  examine 
these  files. 

Mr.  Reid.  The  other  question  you  raised,  I  think,  of  particular  per¬ 
tinency,  was  No.  5.  The  question,  of  course,  is  “solely  with  matters  of 
law  or  policy,”  that  they  could  be  a  bushel  basket  to  cover  quite  a  few 
signs. 

Do  you  have  a  suggestion  as  to  how  that  could  be  redrafted? 

Mr.  Molleniioff.  Probably  more  limited.  Of  course,  this  will 
run  into  a  real  fuss  within  the  agency,  because  they  want  it  as  broad 
as  possible.  They  will  kick  up  a  real  fuss  over  this. 

I  would  limit  that,  really,  to  those  matters  where  the  Government 
is  a  party  to  a  suit  from  the  outside. 

Mr.  Reid.  Also,  it  seems  to  me,  if  it  is  a  matter  affecting  national 
defense  or  something,  that  is  one  thing.  If  it  is  just  bureaucratic 
bungling,  that  shouldn’t  be  shielded. 

Mr.  Molleniioff.  Yes.  Even  if  you  would  get  only  a  couple  of  little 
changes  in  here,  the  one  thing  that  really  will  be  the  saving  thing  in 
this  whole  matter  will  be  spelling  out  the  right  of  Congress.  The 
Congress  has  that  right  as  I  view  it  now.  I  am  sure  it  has  that  right 
as  the  chairman  of  this  committee  and  most  members  of  this  committee 
view  it. 
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However,  when  one  gets  into  the  executive  branch  one  finds  different 
views.  The  gentleman  who  was  a  short  time  earlier  sitting  in  the  chair 
that  I  am  sitting  in  was  a  member  of  the  executive  branch  and 
he  then  had  a  distinctly  different  viewpoint  on  many  matters  when  he 
was  in  the  executive  branch  than  he  had  in  the  period  prior  to  that,  and 
I  assume  that  he  has  now. 

And  the  only  time  he  was  wrong  was  when  he  was  in  the  executive 
branch.  [Laughter.] 

There  is  a  tendency  on  the  part  of  the  executive  branch,  and  the 
lawyers  for  the  executive  branch,  to  look  at  themselves  as  advocates 
for  the  executive  branch,  and  to  stretch  the  law  as  far  as  possible. 
That  gentleman,  as  a  lawyer,  did  that.  He  was  for  the  executive 
branch  at  that  stage. 

We  have  to  guard  against  that.  From  the  standpoint  of  the  com¬ 
mittees,  I  think  that  here,  regardless  of  which  side  of  the  aisle  one  is 
on,  at  any  specific  time,  that  there  has  to  be  more  of  a  view  to  guarding 
the  rights  of  Congress.  Because  if  you  have  a  right  to  access,  then 
we  of  the  press  can  have  a  right  to  access.  Even  though  three-fourths 
of  you  may  get  bound  up  with  the  political  party  in  power  at  some 
stage,  there  is  always  the  chance  that  a  few  of  you  will  be  in  there 
pitching  to  get  the  material  free  for  us. 

Mr.  Moss.  Will  the  gentleman  yield  ? 

Mr.  Reid.  Yes. 

Mr.  Moss.  I  think  that  the  comment  you  just  made  illustrates  the 
fact  that,  this  is  not  a  partisan  question.  It  never  has  been ;  it  isn’t 
today.  It  is  a  political  question,  God  knows,  but  not  partisan. 

On  the  matter  of  the  access  of  the  rights  of  the  Congress,  don’t  you 
think  we  would  limit,  if  we  had  to  point  to  a  statute  as  the  basis  for  the. 
congressional  right?  Haven’t  we  clearly,  at.  least  as  clear  as  von  can, 
haven’t,  we  a  constitutional  right  to  any  information  we  require  in  the 
discharging  of  our  duties  as  legislators? 

Mr.  Molleniioff.  I  agree  with  you  completely  on  that,  Mr.  Chair¬ 
man.  And  one  might  handle  this  through  the  legislature  and  run  into 
someone  saying  you  have  limited  yourself  because  you  only  said  you 
had  this. 

However,  you  might,  in  the  legislative  history,  make  this  absolutely 
clear. 

Mr.  Moss.  I  would  make  it  very  clear. 

Mr.  Mollenhoff.  This  is  one  of  the  things  you  can’t  repeat  too  often 
in  the  light  of  much  that  we  hear  from  the  other  end  of  Pennsylvania 
Avenue  in  recent  years.  You  must  keep  in  mind  that  some  of  the 
times,  when  you  have  been  able  to  get,  information  from  the  other  end 
of  the  avenue,  on  crucial  matters,  where  there  were  big  political  fusses 
involved,  it  has  been  only  because  there  was  a  specific  right  and  you  do 
have  specific  rights  spelled  out  for  the  Joint  Committee,  on  Atomic 
Energy,  the  Joint  Committee  on  Internal  Revenue,  the  House  Ways 
and  Means  Committee,  and  the  Senate  Finance  Committee,  they  have 
the  right  to  access  to  tax  returns  spelled  out  specifically  for  those  com¬ 
mittees,  even  though  those  are  generally  denied  to  Congress. 

In  the  case  of  the  AEC,  in  the  Dixon- Yates  case,  establishing  the 
facts,  there  were  two  or  three  committees  that  had  an  interest  in  some 
aspect  of  that  particular  transaction. 
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The  other  committees  were  unable  to  get  access  to  the  information. 
The  only  committee  that  was  able  to  get  the  access  was  the  Joint  Com¬ 
mittee  on  Atomic  Energy. 

One  can't  overlook  the  fact  that  specific  statutory  authority  can  be 
mighty  helpful.  If  you  have  it  spelled  out,  and  in  the  executive 
branch,  I  know  some  of  the  lawyers  never  look  at  the  legislative  his¬ 
tory.  They  look  around  and  find  one  little  phrase  that  indicates  that 
they  might  be  able  “in  the  public  interest”  to  hide  public  business  than 
they  figure  that  their  own  political  interests  are  the  public  interest  and 
proceed  from  there. 

I  think  there  would  be  a  great  deal  gained  by  putting  something  in 
your  reports,  making  it  absolutely  clear  that  you  believe  that  the 
Congress  has  a  right  to  everything. 

Mr.  Moss.  I  wouldn’t  want  to  base  a  congressional  right  on  statute. 
I  think  it  is  inherent.  We  can  continue,  in  the  gray  areas,  to  try 
our  strength  with  the  executive. 

Mr.  Molleniioff.  The  Court  has  been  actually  pretty  clear  on 
this  subject  over  a  long  period  of  time.  Somehow  the  word  doesn’t 
get  around  in  the  executive  branch.  McGrain  versus  Dougherty . 
coming  out  of  the  Teapot  Dome  scandals  are  absolutely  clear.  It 
had  been  a  little  hazy.  And  a  number  of  cases  in  recent  years,  have 
supported  the  right  of  Congress  to  full  access,  even  where  the  basic 
decision  of  the  Court  raised  some  question  about  the  jurisdiction  of  the 
House  Un-American  Activities  Committee.  The  Court  raised  some 
questions,  but  this  was  not  where  it  involved  inquiries  into  Government. 
This  is  where  it  involved  inquiries  into  people  outside  of  Government, 
and  it  raised  questions  there  as  to  whether  the  committee  was  operating 
within  its  jurisdiction,  whether  it  had  been  made  absolutely  clear  to  the 
witness  that  that  witness  was  answering  the  question  that  was  pertinent 
to  the  inquiry. 

Within  the  same  decisions  they  said  “But,  of  course,  if  these  ques¬ 
tions  were  being  asked  of  a  governmental  official  on  governmental 
operations,  they  should  be  answered.” 

I  say  I  still  think  the  Court,  stands  above  the  Justice  Department  le¬ 
gal  opinions,  whether  written  in  the  Truman  administration  or  the 
Eisenhower  administration,  Kennedy  administration  or  Johnson  ad¬ 
ministration. 

Mr.  Reid.  Mr.  Chairman? 

Mr.  Moss.  Mr.  Reid. 

Mr.  Reid.  I  have  one  final  question.  The  language  in  the  bill,  the 
top  of  page  2,  makes  pretty  clear  the  proposition  that  every  agency 
shall,  in  accordance  with  public  rules,  et  cetera,  “make  all  its  records 
promptly  available  to  any  person.” 

And  subsequently,  paragraph  (c)  :  “This  section  does  not  authorize 
withholding  information  from  the  public.” 

Do  you  think  it  would  be  helpful  in  the  general  language  of  the  bill 
to  put  in — and  this  is  an  idea,  not  the  language — something  dealing 
with  the  public’s  affirmative  right  to  know,  and  try  to  make  clear  the 
idea  that  politics  and  bureaucracy  should  not  be  confused  with 
security  ? 

Mr.  Molt.extioff.  I  think  that  is  the  only  problem.  Some  of  that 
language  in  the  bill  is  excellent.  You  should,  if  anything,  merely 
reiterate  and  make  stronger  the  lamruage  in  the  report  that  goes  along 
with  it  as  part  of  the  legislative  history. 
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I  make  reference  to  this  area,  a  specific  thing  with  regard,  to  the 
personnel  files.  If  one  can  button  that  down  solely  for  the  protection 
of  the  governmental  employee,  even  these  records  made  available  to 
the  employee  himself,  his  properly  authorized  lawyer  or  doctor. 

What  I  am  getting  at  is  this — and  I  have  seen  a  little  of  this  in  the 
executive  branch  as  well  as  the  legislative:  The  facts  of  the  matter 
generally  are  that  the  public  is  ahead  of  government,  and  properly  so. 
The  tendency  of  government  is  to  withhold,  often,  rather  than  to  make 
available. 

It  sems  to  me  that  the  burden  should  be  on  making  it  available,  and 
that  there  ought  to  be  some  idea  in  here,  perhaps  in  the  language  of 
the  bill,  that  you  can’t  just  withhold  it  under  the  general  heading  of 
security  when  what  you  are  really  talking  about  are  political  or  per¬ 
sonal  or  embarrassing  situations,  not  really  matters  of  security. 

I  think — and  I  haven’t  looked  at  the  legislation  saying  where  this 
should  be,  but  it  certainly  wouldn’t  butt  to  have  in  there  that  the 
burden  of  proof  shall  be  upon  the  government,  when  it  withholds.  The 
chamber  of  commerce  said  today,  and  I  was  delighted  to  see  the  cham¬ 
ber  of  commerce — I  think  this  is  the  first  time  that  they  have  been 
involved  here  as  witnesses  on  this  type  of  legislation  and  there  has  been 
some  reluctance  sometimes  in  the  past  relative  to  those  business  prac¬ 
tice  areas. 

Mr.  Reid.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Rumsfeld  ? 

Mr.  Rumsfeld.  Thank  you,  Mr.  Chairman. 

I  certainly  want,  to  thank  both  of  these  prominent  and  very  experi¬ 
enced  members  of  the  press.  I  was  particularly  pleased,  Mr.  Frand- 
sen  and  Mr.  Mollenhoff,  that  the  comments  you  have  made  have  been 
to  the  point  and  included  some  specific  instances  of  withholding 
which  I  think  is  very  valuable  to  have  in  the  record,  and  also  your 
suggestions  as  to  improvements  in  the  bill. 

I  quite  agree  that  the  public’s  business  should  be  conducted  in  public 
if  our  system  is  going  to  function.  I  am  also  disturbed  about  this 
particular  provision  on  national  defense  and  national  security.  This 
being  the  era  of  the  concensus,  it  would  seem  that  that  which  might 
disrupt  the  the  consensus  conceivably  could  in  some  people’s  minds 
endanger  the  solidarity  of  the  IT.S.  position  and,  to  that  extent,  con¬ 
ceivably  jeopardize  our  national  security. 

In  previous  testimony  it  was  mentioned  that  some  testimony  before 
a  congressional  committee  by,  I  believe.  General  LeMay,  was  classified. 
The  conclusion  was  that  the  only  conceivable  reason  for  such  classifica¬ 
tion  was  not.  that  it  was  secret  or  classified  or  it  would  endanger  na¬ 
tional  interest,  but  that  it  was  in  conflict  with  the  administration’s 
position. 

I  think  that  lacking  some  provision  to  the  effect  that  the  burden  of 
proof  would  be  on  the  administration,  the  bill  as  it.  stands  really 
wouldn’t  solve  the  problem. 

Mr.  Mollenkoff.  I  think  it  is  going  to  be  very  confidential  with 
regard  to  the  national  security  area  to  limit  it  much  more  than  you 
have  in  the  bill.  That  is  about  all  you  can  do  with  that.  From  there 
on  out,  it  is  a  matter  of  responsibility  of  Congress  to  supervise  in  those 
areas  where  security  is  stretched.  This  committee,  has  done  consider- 
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able  work  in  this  field  in  the  past,  and  some  other  committees  have 
gotten  into  it.  I  don’t  think  any  of  us  have  done  enough  in  this  area. 
But  there  have  been  some  committees  even  in  the  Defense  Establish¬ 
ment.  that  have  been  set  up  during  the  Eisenhower  administration,  I 
thing  it  was  the  Coolidge  Committee.  This  was  set  up  within  the 
Defense  agency  itself  and  it  was  in  1956  or  1957.  They  made  a  report 
relative  to  the  overclassification  and  the  tremendous  cost  that  there  was 
in  overclassification  because  of  the  difference  in  storage  costs  when  you 
overclassify  a  document,  and  the  type  of  safes  and  locks  you  have  to 
provide  and  the  types  of  guards  and  everything.  They  reported  this 
overclassified  paper  was  piling  up  not  because  of  real  security,  but 
simply  because  someone  wanted  to  hide  something  that  might  be  a 
little  embarrasing,  or  it  was  found  more  convenient  to  just  put  a 
security  stamp  on  it  than  not  put  a  stamp  on  it. 

This  Coolidge  Committee,  which  was  within  the  executive  branch, 
was  highly  critical  of  what  had  taken  place  in  this  area.  This  com¬ 
mittee  also  wrote  some  reports  that  touched  on  this. 

Mr.  Griffin.  Would  the  gentleman  yield  ? 

Mr.  Rumsfeld.  Certainly. 

Mr.  Griffin.  In  view  of  the  couple  of  questions  and  responses,  there 
may  be  a  question  as  to  where  and  how  we  place  the  burden  on  the 
Government  to  sustain  its  action  in  denying  information. 

The  record  ought  to  indicate  clearly,  I  think,  that  in  the  bill  itself, 
lines  11  and  12  of  page  2,  that  once  the  question  is  brought  into  court 
that  the  agency  does  clearly  have  the  burden  to  sustain  its  denial  of 
in  form  at  ion - 

Mr.  Mollenkoff.  That  is  one  of  the  most  important  things  in  the 
bill,  I  think,  from  the  standpoint  of  the  mechanism  we  would  have 
here  for  the  first  time  to  get  into  court  on  these  things.  There  have 
been  a  number  of  instances  where  newspapers  have  tried  to  get  into 
court  and  were  merely  knocked  out  because  there  wasn’t  the  mechanism 
available. 

Mr.  Moss.  I  would  like  to  say  that  on  this  matter  of  the  classified 
nature  of  testimony  of  a  general  officer  appearing  before  a  congres¬ 
sional  committee,  I  think  that  the  executive  department  may  advise 
the  committee  of  its  desires  in  classification.  But  I  think  the  commitee 
has  the  right  and  the  responsibility  to  persist  on  its  own. 

In  this  subcommittee  in  1956,  we  explored  rather  carefully  the  ques¬ 
tions  of  whether  the  executive  could  require  the  Congress  to  have  its 
staff  cleared  by  the  executive  for  access  to  information.  It  was  my 
position  they  could  not. 

These  things  the  executive  may  advise  the  Congress  on,  but  the  Con¬ 
gress  is  also  an  independent  and  coequal  branch  of  Government. 

We  may  or  may  not  recognize  a  clearance  by  an  executive  depart¬ 
ment.  But  once  we  give  them  the  authority  to  clear,  and  to  determine 
our  classification,  we  have  given  them  the  authority  to  control  our 
staffs,  and  I  don't  think  we  can  ever  afford  to  do  that. 

Mr.  Rumsfeld.  As  a  practical  matter,  from  my  limited  experience 
it  would  seem  that  there  has  been  general  acceptance  when  the  agency 
comes  down  and  says  this  is  classified;  there  is  no  question;  there  is  no 
pursuing  of  it  as  to  whether  or  not  it  should  be  classified.  I  think 
we  have  developed  a  bad  pattern. 

Mr.  Moss.  I  think  it  is  a  major  error  on  the  part,  of  Congress. 
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Mr.  Rumsfeld.  I  think  you  have  made  a  good  point. 

Mr.  Moss.  We  wrote  into  the  statute,  the  basic  statute  originating 
the  National  Aeronautics  and  Space  Administration,  a  clear  policy  for 
free  information  to  the  American  public.  As  you  recall,  just  a  few 
weeks  ago  we  filed  a  report  reflecting  the  investigative  hearings  of  this 
committee  last  year  criticizing  the  Space  Administration  for  its  failure 
to  carry  out  the  responsibilities  placed  on  it  by  law  and,  in  fact,  dele¬ 
gating  them  to  the  Defense  Department. 

Mr.  Rumsfeld.  I  think  this  is  a  good  argument  for  better  staffing  by 
congressional  committees.  If  we  stopped  the  witnesses  every  time 
something  was  classified  in  our  committee,  and  pursued  it  as  to 
whether  or  not  it  properly  should  have  been  classified,  we  wouldn’t 
get  much  work  done. 

Mr.  Mollenhoff.  Mr.  Chairman,  let  me  say  that  there  two  classic 
cases :  The  firing  of  MacArthur  and  the  TFX  investigation  from  the 
standpoint  of  procedure  to  get  around  this.  Those  cases  demonstrated 
a  really  effective  check.  In  the  firing  of  MacArthur,  you  had  two 
committees  on  the  Senate  side  that  met  together  to  take  up  the  inves¬ 
tigation.  All  of  the  testimony  was  taken  in  executive  session  because 
there  was  a  great  deal  of  classified  material. 

Then  you  had  this  testimony  cleared  by  the  Pentagon  the  same  day, 
but  you  had  both  Democrats  and  Republicans  there  to  make  sure  that 
it  wasn’t  warped  one  way  or  the  other  in  the  clearance. 

The  same  thing  was  true  in  the  TFX  investigation.  McClellan’s 
committee  held  hearings  behind  closed  doors  on  a  new  weapons  system, 
and  yet  that  same  day  that  transcript  was  cleared  and  it  came  back  so 
that  we  had  access  to  a  cleaned-up  transcript  at  the  end  of  the  day. 
There  was  the  check  there  of  Democrats  and  Republicans  who  could 
raise  their  complaints  if  they  thought  something  was  improperly  de¬ 
leted  from  the  transcript. 

I  say  this  is  probably  the  ultimate  in  fairness. 

Mr.  Moss.  My  point  is  that  it  is  the  congressional  responsibility. 
They  can  take  the  advice  of  the  Executive,  but  they  are  not  bound  by  it. 

Mr.  Rumsfeld.  I  have  a  question  that  relates  to  the  subject  that  has 
not  been  brought  up  at  all  in  this  series  of  hearings  we  have  been 
holding. 

One  hears  from  time  to  time  about  circumstances  where  members  of 
the  press — and  I  suppose  other  people,  lobbyists,  Members  of  Congress, 
and  others — receive  information  from  employees  of  the  executive 
branch  of  the  Federal  Government  under  circumstances  where  the 
individual  receiving  the  information  is  well  aware  that  he  is  not  to 
have  that  information,  and  it  comes  as  a  favor  to  the  individual 
whether  for  friendship  (some  quid  pro  qua)  or  simply  because  the 
employee  has  an  axe  to  grind.  I  don’t  know  how  widespread  this  is. 
I  would  be  curious  to  know  if  you  could  give  us  some  feel  for  it. 

Mr.  Frandsen.  Mr.  Chairman,  I  certainly  don't  have  any  knowl¬ 
edge  of  any  cases  in  which  information  was  obtained  for  money  or 
gifts. 

Mr.  Rumsfeld.  F or  friendship  ? 

Mr.  Frandsen.  Maybe  other  people  do,  but  I  don’t  know  of  any. 

But,  obviously,  when  there  are  areas  of  contention  going  on  within 
an  agency,  and  information  is  perhaps  not  available  now — to  the 
extent  that  it  would  be  if  this  legislation  is  passed — certainly  people 
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who  are  arguing  for  one  policy  as  against  another,  and  think  their  side 
is  not  getting  any  public  attention  because  the  boss  is  on  the  other 
side,  and  the  information  that  has  leaked  out  is  all  on  one  side — of 
course,  very  frequently,  those  people  are  going  to  provide  some  infor¬ 
mation  to  the  reporter  that  they  perhaps  know,  and  I  think  it  would 
be  dreadful  if  any  effort  were  made  to  overcome  that  by  this  bill.  I 
hope  that  nothing  in  this  bill  would  ever  be  construed  as  meaning  that 
only  the  records  will  be  available  after  they  are  approved. 

Mr.  Rumsfeld.  My  point  was  that  when  someone  sets  a  speed  limit 
too  low,  it  is  frequently  broken,  or  as  in  prohibition,  it  simply  turns  out 
to  be  unenforcible ;  it  is  very  frequently  violated. 

I  was  wondering  if  by  providing  a  bill  such  as  this  there  would  be 
less  of  the  type  of  thing  going  on. 

Mr.  Frandsen.  I  wouldn’t  think  so. 

Mr.  Molleniloff.  I  don’t  think  it  would  make  any  difference.  I 
might  say,  this  is  thoroughly  proper  in  my  view.  I  have  a  constant 
flow  of  information  coming  to  me  from  people  in  the  executive  branch 
of  the  Government  who  call  me  and  say  they  have  information,  and 
it  will  be  their  job  if  they  oppose  the  position  of  the  people  on  top. 
They  don’t  give  it  to  me  to  use  for  a  story  immediately.  I  don’t  take 
it  and  write  it  just  because  they  tell  me  this.  But  I  use  it  as  a  tip, 
and  sometimes  I  use  it  myself;  sometimes  I  investigate  up  to  a  com¬ 
mittee  of  Congress.  I  am  doing  this  almost  every  day,  and  I  am  going 
to  keep  on. 

At  any  time  where  they  get  to  the  point  where  they  put  the  lid  on, 
so  these  people  are  afraid  to  talk,  I  am  going  to  be  concerned.  And 
that  is  the  very  thing  that  I  am  concerned  about  in  this  directive  of 
Sylvester’s  over  at  the  Pentagon.  This  is  a  directive  that  is  intended 
to  make  sure  that  they  know  every  person  who  talks  to  a  reporter.  And 
I  have  heard  a  lot  of  reporters  over  there  who  complained  a  great  deal 
about  this  to  start  with,  who  haven’t  complained  too  much  recently. 
They  say :  “Well,  it  is  there,  but  they  are  not  enforcing  it  very  much ;  or 
a  lot  of  people  are  talking  to  me  anyway  and  they  just  don’t  report  to 
Sylvester.” 

This  is  fine.  But  the  rule  is  merely  being  violated.  This  doesn’t 
mean  that  Sylvester  can't  impose  that  rule,  because  that  rule  still 
stands  as  an  order  by  an  Assistant  Secretary  of  Defense  that  can  be 
used  as  grounds  for  disciplining  any  person  in  that  Department  who 
is  caught  not  reporting  that  he  talked  to  a  reporter. 

I  say  I  want  to  get  around  that  type  of  thing  and  I  am  going  to  do 
it  every  day  of  the  week. 

Mr.  Rumsfeld.  Certainly  the  passage  of  a  bill  along  the  lines  we 
are  considering  here  today  would  put  the  employee  in  a  position,  and 
the  agency  in  a  position,  and  you  in  a  position - 

Mr.  Mollenhoff.  Have  you  read  the  Otepka  case?  You  ought  to 
read  it. 

Mr.  Rumsfeld.  I  know  about  it. 

Mr.  Mollenhoff.  Here  is  an  effort  by  an  executive  agency  to  bar 
the  Congress  from  testimony  that  was  pertinent.  This  man  delivered 
three  documents  to  a  Senate  committee  that  were  highly  pertinent,  and 
he  is  being  fired  for  it,  and  this  is,  again,  one  of  those  cases  of  stretch¬ 
ing  an  order. 
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The  three  documents  that  he  delivered  only  proved  that  his  superior 
crave  untruthful  testimony.  He  committed  the  crime  of  not  going  to 
his  superior  and  say :  “See,  boss,  I  want  to  take  these  three  documents 
up  that  will  prove  that  you  were  untruthful  under  oath.” 

The  committee  on  that  said — I  might  say,  is  unanimous  that  this 
man  had  the  responsibility  and  the  right  when  his  own  integrity  was 
in  question,  to  produce  the  records  that  proved  he  was  telling  the 
truth — to  produce  the  records  that  proved  that  his  superior  was  not 
telling  the  truth. 

However,  our  State  Department  takes  an  entirely  different  position 
on  this,  and  is  pressing  forward  to  try  to  fire  this  man  even  today. 
At  the  same  time  the  State  Department  still  has  in  its  employ  one  of 
the  men  who  lied  under  oath. 

Mr.  Griffin-.  They  haven’t  promoted  him  yet,  have  they  ? 

Mr.  Mollenthoff.  No,  but  that  will  come.  [Laughter.] 

Mr.  Rumsfeld.  I  want  to  thank  both  of  you,  and  also  to  congratulate 
you  on  the  excellent  job  you  continue  to  do  in  your  field. 

Mr.  Griffin-.  I  think  that  we  probably  have  to  recognize,  though, 
that  in  the  first  couple  of  lines,  on  page  2,  you  say  “Every  agency  shall, 
in  accordance  with  its  published  rules,  stating  the  time,  place,  and 
procedure  to  be  folloAved,  make  its  record  available.” 

That  insofar  as  the  agency  setting  up  procedures,  I  suppose  even 
along  the  lines  that  Sylvester  has  set  up,  this  bill  as  it  now  is  written 
isn’t  going  to  affect  that. 

Mr.  Mollenthoff.  I  think  that’s  correct.  I  would  think  that  in 
your  explanation  of  that  you  should  make  it  clear  that — I  think  your 
intent  on  this  is  that  they  shall  say  records  will  be  available  from  9  to 
5  in  room  304,  and  that  you  don’t  take  them  out,  or  if  you  want  an 
extra  copy  you  have  to  pay  25  cents  for  it. 

I  am  assuming  that  is  what  you  have  in  mind  relative  to  the  making 
of  the  records  available,  as  would  be  the  normal  procedure  over  at 
SEC,  any  of  the  regulatory  agencies  where  you  just  go  there  and  exam¬ 
ine  the  file  or  copy  the  files. 

I  would  think  that  in  your  legislative  history,  again,  this  is  not 
intended  to  limit  access  except  to  make  it  reasonable  access  within, 
working  hours  and  that - 

Mr.  Rumsfeld.  If  the  gentleman  will  yield,  that  is  an  excellent 
point.  I  have  come  across  situations  where  specifications  on  procure¬ 
ment,  matters  have  been  made  available,  but  they  are  quite  lengthy  and 
they  have  not  been  permitted  to  photocopy  them,  they  have  had  to  send 
someone  in  physically  to  copy  these  lengthy  documents,  which  of 
course  is  tantamount  to  denying  them  access  to  them  for  all  practical 
purposes. 

Mr.  Moss.  I  think  that  by  the  time  this  legislation  is  complete,  that 
the  history  of  the  intent  will  be  very  clear.  I  think  the  whole  tenor 
of  the  hearings  here,  any  report,  any  debate,  will  make  it  very  clear 
that  the  objective  here  is  a  much  freer  flow  of  information,  and  we 
are  talking  here  of  procedures  to  make  promptly  available  records 
which  the  Government  has. 

The  problem,  as  I  observed  the  other  day  to  the  counsel  for  the 
Department  of  the  Treasury,  is  that  at  the  time  of  a  legislative  hearing 
the  agencies  are  inclined  to  very  narrowly  interpret  these  exceptions, 
very  narrowly.  When  they  start  to  administer  them,  they  interpret 
them  very  broadly. 
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If  we  could  have  a  more  consistent  pattern  of  interpretation,  it 
would  make  it  much  easier  for  us  to  do  the  job  of  drafting  legislation 
that  would  anticipate  problems. 

I  think  that  there  is  no  question  of  the  extreme  difficulty  in  drafting 
language  covering  exceptions  in  the  field  of  records. 

For  instance,  ideally  I  would  like  to  see  the  internal  working  papers 
made  available  following  any  official  action,  based  upon  those  records. 
Once  the  action  is  taken,  we  should  be  able  to  examine  the  material 
that  went  into  the  decision. 

I  see  no  reason  why  that,  wouldn’t  be  good  policy.  I  don't  think  it 
possible  at  this  time  to  go  that  far  in  drafting  language. 

I  hoped  that  the  appearance  of  the  Department  of  Justice  here  the 
other  day  would  have  been  in  the  vein  of  discussing  these  exceptions 
and  constructively  recommending  changes  to  the  committee.  Regret  - 
ably,  that  was  not  the  type  of  testimony  we  received. 

I  am  hopeful  that  we  can  go  back  now  and  perhaps  get  some 
thinking,  that  there  is  a  little  change  in  their  views  after  they  ap¬ 
peared  before  the  committee,  or  while  they  were  here  before  the 
committee. 

Mr.  Kass,  do  you  have  any  questions  ? 

Mr.  Kass.  Thank  you,  Mr.  Chairman.  Yes,  I  do.  Mr.  Mollenhoff, 
news  to  a  newspaperman,  to  the  press  in  general,  is  a  very  timely  mat¬ 
ter.  IIow  would  the  court  access  provision  allowing  the  reporter  who 
had  been  denied  information  to  go  in  the  court  and  file  a  suit  really 
help  him  in  getting  the  news  for  the  purpose  that  he  needs  it  ? 

Mr.  Mollenhoff.  From  the  standpoint  of  the  specific  story,  prob¬ 
ably  not,  because  in  the  first  place  you  would  give  away  your  story 
the  minute  you  started  filing  suit. 

From  the  standpoint  of  a  lever,  if  it  is  there  and  if  someone  brings 
a  suit,  we  all  have  an  interest.  Sometimes  I  think  that  we  are  too 
much  to  go  alone  on  these  things.  If  one  does  bring  a  suit  and  is 
successful,  it  helps  the  whole  profession  in  this  respect  and  makes  the 
agency  a  little  less  inclined  to  withhold. 

The  same  thing  is  true  when  something  is  withheld  and  we  come  up 
here  to  the  Congress  and  manage  through  a  committee  of  Congress  to 
pull  out  the  same  material,  even  reluctantly,  most  reluctantly  some¬ 
times,  that  it  makes  the  executive  officials  less  likely  to  withhold  at  a 
subsequent  stage. 

Mr.  Frandsen.  May  I  comment  on  that  ? 

Mr.  Kass.  Yes. 

Mr.  Frandsen.  News,  of  course,  by  definition  is  timely.  News  is 
also  not  news  until  it  is  reported.  Some  of  the  best  stories  are  about 
things  that  happened  a  year  ago  that  you  are  just  able  to  pin  down 
now. 

Mr.  Kass.  I  was  about  to  ask,  in  light  of  Mr.  MollenhofT's  statement, 
whether  you  believe  that  a  lot  of  needless  litigation,  as  Mr.  Rumsfeld 
asked  earlier,  would  result  if  the  court  access  provision  were  retained 
in  the  bill  if  enacted  ? 

Mr.  Mollenhoff.  I  don't  think  needless  litigation - 

Mr.  Kass.  Excessive  litigation? 

Mr.  Mollenhoff.  Litigation  is  expensive.  I  don’t  think  news¬ 
papers  are  going  to  engage  in  any  more  litigation  than  they  have  to 
for  access.  And  I  don't  think  that  you  are  going  to  have  a  lot  of  citi¬ 
zens  around  filing  law  suits. 
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You  may  have  suits  that  are  not  justified.  You  have  suits  filed  in 
the  Federal  courts,  State  courts,  every  day  that  are  not  justified.  But 
I  wouldn’t  look  for  this  litigation  to  bring  any  great  harassment  of 
the  Great  Society. 

Mr.  Kass.  You  mentioned - 

Mr.  Mollenhoff.  Or  other  society. 

Mr.  Kass.  You  mentioned  earlier  the  problem  that  is  raging  now 
between  the  free  press  and  the  fair  trial  idea. 

Mr.  Mollenhoff.  Yes. 

Mr.  Kass.  Do  you  think  that  the  bill  adequately  protects,  on  the 
one  hand,  the  investigatory  files  that  properly  should  be  withheld 
pending  the  time  the  case  is  brought  to  trial  and,  on  the  other  hand, 
the  right  of  a  newspaper,  or  the  right  of  the  public,  to  get  information 
that  they  need  ? 

Mr.  Mollenhoff.  There  are  certain  types  of  investigatory  files,  the 
raw  investigatory  files,  that  really  should  not  be  made  public.  I  see 
that  when  it  serves  the  purpose  of  the  administration,  that  some  of 
those  files  are  accumulated  and  distributed  to  some  columnist  and 
others. 

Don  Reynolds,  is  an  example,  which  is  the  most  recent  memory. 
Here  is  a  principle  that  was  absolutely  wrong.  But  because  it  serves 
somebody’s  purpose  politically,  this  material  from  the  Reynolds  files 
was  distributed  from  the  Defense  Department  and  the  State  Depart¬ 
ment  investigatory  files.  It  was  not  even  substantiated  information 
but  merely  rumor.  That  shouldn’t  be  distributed  by  Government 
under  any  circumstances  and  information  but  should  have  access  to  it. 

There  are  certain  types  of  carefully  evaluated  reports  that  should 
be  prepared  and  submitted  within  the  department.  They  should  not 
contain  those  things  that  are  pure  rumor  and  hearsay. 

If  they  tend  to  be  sloppy  about  that  and  get  their  rumor  mixed  up 
with  the  fact,  that  is  the  fault  of  the  investigative  agency. 

This  will  be  a  matter  of  careful  administration  of  report  prepara¬ 
tion.  It  is  going  to  be  a  matter  that  will  require  close  supervision 
by  the  proper  committee  of  Congress  to  see  how  the  agencies  are  ad¬ 
ministering  this  over  a  period  of  time. 

Mr.  Kass.  Mr.  Mollenhoff,  you  referred  to  a  lady  who  came  to  you 
after  she  had  been  discharged,  she  and  her  attorney  and  the  doctor 
couldn’t  get  the  record.  What  type  of  records  do  you  feel  should 
not  be  made  available?  What  type  of  personnel  records  should  not 
be  made  available  to  individuals,  to  the  press,  or  to  anybody  else? 

Mr.  Mollenhoff.  For  example,  I  don’t  believe  the  loyalty-security 
thing  should  be  made  available  to  the  press.  I  don’t  hold  the  Con¬ 
gress  out  of  that,  though,  I  think  the  Congress  has  been  lax  in  letting 
the  executive  branch  get  by  with  holding  that  material  away  from  it. 

Mr.  Kass.  Excluding  for  the  time  being  the  right  of  Congress  to  get 
the  information.  I  am  talking  about  the  executive - 

Mr.  Mollenhoff.  The  press  shouldn't  have  the  right  to  get  loyalty 
files  or  the  medical  files  of  the  individual.  I  don’t  think  we  should 
necessarily  have  the  rating  files  of  the  individual,  unless  there  is  a 
specific  reason. 

We  should  have  their  salaries  and  their  positions.  That  is  about 
all  we  are  really  entitled  to  on  the  individual,  unless  there  is  a  real 
reason  for  yanking  someone  back,  demoting  him  a  couple  of  grades,  or 
the  like.  I  think  we  should  be  given  at  least  a  summary  of  that  reason. 
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Mr.  Kass.  Would  a  definition  of  personnel  rules  include,  in  your 
estimation,  instructions  to  FBI  agents,  or  instructions  to  Secret  Serv¬ 
ice  agents,  as  exempt  from  disclosure? 

Mr.  Mollenhoff.  I  think  those  should  be  exempt. 

Mr.  Kass.  They  should  be  exempt  ? 

Mr.  Mollenhoff.  Yes.  I  don’t  think  that  that  particular  area  is 
something  that  we  should  want  to  get  into.  The  only  time  that  that 
should  be  gone  into  is  extraordinary  circumstances  where  a  proper 
committee  of  Congress  would  feel  there  is  something  wrong  with  the 
way  it  is  being  handled. 

Mr.  Kass.  But  as  to  the  relationship  between  the  executive  and  the 
public,  they  should  not  be  given  even  that  information? 

Mr.  Mollenhoff.  No. 

Mr.  Kass.  Exemption  No.  6  states :  “Personnel  and  medical  files  and 
similar  matters,  the  disclosure  of  which  would  constitute  a  clearlv  un- 
warranted  invasion  of  personal  privacy.”  It  was  objected  to  by  the 
Counsel  for  the  Treasury  Department.  He  objected  to  the  word 
“clearly.” 

Do  you  feel,  as  a  lawyer,  that  the  word  “clearly”  is  a  problem? 

Mr.  Mollenhoff.  It  is  a  problem  for  them,  because  they  want  it 
fuzzily,  so  they  can  put  on  any  kind  of  interpretation  they  want  to. 
This  is  like  saying  the  burden  of  proof  is  on  them.  That  means  some¬ 
thing  in  the  law,  and  they  don’t  want  the  burden  of  proof.  They  want 
a  nice,  fuzzy  word  that  they  can  interpret  as  they  see  fit. 

I  think  “clearly”  should  stay  in  there,  and  I  don’t  care  what  the 
Treasury  Counsel  says.  I  understand  his  problem.  But  it  is  not  a 
problem  that  involves  the  public  interest. 

Mr.  Kass.  In  reference  to  exemption  No.  5,  on  inter-agency  and 
intra-agency  memorandums  or  letters  dealing  solely  with  matters  of 
law  or  policy,  many  agencies  have  objected  that  they  cannot  clearly,  if 
you  will,  separate  on  the  one  hand,  those  memorandums  dealing  solely 
with  fact,  and  on  the  other  hand  those  memorandums  dealing  solely 
with  matters  of  law  or  policy  outside  the  public  reach. 

How  would  you  interpret  that  ? 

Mr.  Mollenhoff.  I  think  there  is  some  question  in  my  mind  about 
putting  questions  of  law  and  policy. 

The  idea  here  is  that  these  agencies,  dealing  with  the  public,  set 
their  policy  out  so  that  the  public  knows  what  they  can  depend  upon, 
and  that  whatever  decisions  they  make  are  decisions  that  are  made 
upon  what  is  clearly  published  in  the  Federal  Register,  clearly  avail¬ 
able  to  the  person  who  has  any  business  with  the  Government. 

There  may  be  unusual  circumstances  which  I  can’t  think  of  offhand, 
where  you  don’t  put  out  the  legal  opinion. 

I  think  that  the  business  of  covering  legal  fines  gives  them  much  too 
broad  a  sphere.  When  you  go  back  to  the  tax  scandal  cases,  you  find 
legal  opinions  within  the  agencies  were  the  whole  root  of  the  evil. 
They  were  ruling  one  way  in  one  legal  opinion  and  another  way  in 
another  legal  opinion,  within  a  period  of  a  few  weeks  or  a  few  months. 

Of  course,  I  am  getting  into  an  area  here  where  I  think  we  are  cov¬ 
ered  by  tax  laws.  We  are  denied  access  to  tax  return  information 
under  section  55,  and  the  legal  opinion  dealing  with  specific  cases. 
That  comes  under  another  exception  as  specifically  set  out  in  law. 
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Mr.  Kass.  Mr.  Mollenhoff,  one  further  question.  In  your  statement 
you  said— 

There  is  no  quarrel  with  the  exemption  for  investigatory  files  until  they  are 
used  in  or  affect  an  action  or  proceeding  or  a  private  party’s  effective  partici¬ 
pation  therein.  This  exception  No.  7  has  justification,  particularly  when  there 
is  a  limitation  in  time  of  application. 

Mr.  Mollenhoff.  If  the  files  all  become  available  at  a  subsequent 
stage,  it  lessens  the  problem  of  misuse  of  secrecy.  This  would  apply 
when  it  was  an  investigation  where  the  Government  had  to  bring 
things  up  to  a  certain  point,  and  try  the  case  without  laying  their 
whole  hand  on  the  table  before  trial. 

Often  as  soon  as  that  case  is  over  with  they  can  make  this  public. 
This  is  frequently  the  situation  that  you  as  congressional  investiga¬ 
tors  run  into.  You  have  a  case  that  you  want  to  put  on  up  here. 
They  say  we  have  that  case  in  process  of  adjudication  at  the  present 
time  and  we  can’t  lay  it  on  the  line. 

You  abide  by  that.  I  would,  and  I  think  most  people  would,  during 
that  period  of  time. 

But  after  they  get  that  case  settled,  then  there  is  no  real  reason  for 
secrecy  unless  there  continues  to  be  an  overriding  reason  that  falls 
within  one  or  the  other  exceptions. 

Mr.  Kass.  In  this  matter  there  are  certain  Federal  rules  which 
allow  for  discovery  and  disclosure  to  the  parties  in  question,  for  ex¬ 
ample,  the  attorney  and  his  client.  Should  that  information,  once 
available  to  the  attorney  and  his  client,  be  given  also  to  the  general 
public?  Or  would  there  be  a  further  time  of  application  pending, 
maybe  the  completion  of  the  lawsuit  ? 

Mr.  Mollenhoff.  I  would  rather  not  get  into  that.  I  haven’t 
thought  that  through  from  the  standpoint  of  the  mechanics  of  how 
that  would  operate.  I  would  prefer  not  to  get  into  that. 

Mr.  Kass.  Thank  you,  gentlemen.  No  further  questions,  Mr. 
Chairman. 

Mr.  Moss.  Are  there  further  questions  ? 

If  not,  I  want  to  thank  both  of  you  gentlemen  for  your  appearance 
here  this  afternoon. 

Mr.  Mollenhoff.  Thank  you  very  much. 

Mr.  Moss.  The  subcommittee  will  now  stand  adjourned  until  2 
p.m.  on  Monday. 

(Whereupon,  at  4:10  p.m.,  the  subcommittee  was  adjourned,  to  re¬ 
convene  on  Monday,  April  5,  1965,  at  2  p.m.) 
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MONDAY,  APRIL  5,  1965 

House  of  Representatives, 

Foreign  Operations  and 
Government  Information  Subcommittee 
of  the  Committee  on  Government  Operations, 

W oshington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  2:10  p.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Representative  John  Moss 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  John  E.  Moss,  John  S.  Monagan,  and 
Donald  Rumsfeld. 

Also  present :  Samuel  J.  Archibald,  chief,  Government  Information ; 
David  Glick,  chief  counsel ;  Benny  L.  Ivass,  counsel ;  Jack  Matteson, 
chief  investigator,  and  J.  P.  Carlson,  minority  counsel. 

Mr.  Moss.  The  meeting  will  be  in  order.  I’m  very  pleased  to  wel¬ 
come  as  our  first  witness  this  afternoon  my  colleague,  Congressman 
John  Wydler. 

STATEMENT  0E  HON.  JOHN  W.  WYDLER,  A  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  0E  NEW  YORK 

Mr.  Wydler.  Thank  you,  Mr.  Chairman.  The  statement  I  have 
to  make  today  is  going  to  be  very  short  and  brief,  but  I  couldn’t  let 
this  opportunity  go  by  without  making  a  statement  to  the  committee, 
and  it  is  in  the  form  of  a  protest,  I  suppose,  but  I  think  it  has  a  bear¬ 
ing  on  what  your  subcommittee  is  doing. 

First  of  all,  I  want  to  say  that  I  commend  your  committee  on  the 
efforts  it  is  making  in  these  fields.  I  think  that,  generally  speaking, 
there  is  too  much  secrecy  in  Government  matters.  This  is  particularly 
true  in  the  executive  branch.  Where  the  need  for  secrecy,  whereas  it 
is — secrecy  is  used  for  a  cover,  I  believe,  in  many  cases  for  matters 
which  would  be  embarrassing  and  don’t  necessarily  have  to  be  secret 
in  nature. 

I  think  we  in  Congress  may  be  guilty  of  it  at  times  ourselves  as 
well,  and  I  have  suggested  that  this  is  particularly  true  in  regard  to 
the  files  of  those  matters  concerning  ourselves  which  are  the  ones, 
naturally,  that  are  kept  by  the  House  Administration  Committee, 
and  so  forth,  that  I  think  that  these  files  should  be,  of  all  files,  made 
public  so  that  no  question  of  impropriety  could  ever  be  raised  con¬ 
cerning  them,  but  my  real  purpose  for  appearing  here  today  is  to 
bring  to  the  attention  of  this  committee,  which  is  seeking,  as  I  under- 
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stand  it,  to  get  more  information  to  the  public  in  general.  The  treat¬ 
ment  that  I  received — as  a  Member  of  Congress,  I  was  afforded  last 
year  on  the  committee  on  which  I  served  and  on  which  I  was  denied 
a  nonsecurity,  nonsensitive  matter,  vital  for  proper  consideration  of 
an  authorization  request  which  our  committee  was  studying.  I  found 
this  most  remarkable,  because  I  found  in  general  the  Government 
agencies  that  I  have  dealt  with  will  make  available  to  me  and  have 
made  available  to  me  the  files  that  they  have  concerning  Government 
matters.  This  is  true  in  both  the  General  Services  Administration 
and  the  usual  authority,  but  in  regard  to  the  Space  Administration, 
last  year  our  committee  was  considering  the  question  of  the  location 
of  an  electronic  research  center,  and  this  question  had  created  a  great 
deal  of  heat,  some  political  undertones  and  overtones,  and  in  the 
course  of  the  hearings  a  great  many  questions  were  raised,  and  1 
asked  the  agency  to  produce  for  me  and  make  available  to  me  their 
files  concerning  this  question,  and  it  was  refused,  and  actually,  the 
procedure  that  was  followed  was  the  committee  chairman  asked  the 
agency  head  whether  he  wished  to  make  these  files  available  to  me, 
giving  him  the  choice  of  whether  he  wanted  to  do  that  or  not. 

The  result  of  the  whole  thing  was  that  the  files — the  access  of  these 
files  were  refused  to  me.  I  was  never  allowed  to  have  the  information, 
although  a  budget  line  item  was  contained  in  the  budget  concerning 
this  very  matter  which  I  was  supposed  to  pass  on  in  my  capacity  as  a 
Congressman. 

Now,  it  appears  to  me  that  if  the  committee  is  to  obtain  any  public 
type  of  dissemination,  the  first  place  where  we  should  be  able  to  get 
information  is  from  our  position  as  Congressmen,  because  we,  in 
effect,  in  many  cases,  are  the  link  between  the  public  in  general,  and 
the  executive  branch  of  the  Government.  We  are  the  people 
being  told  to  get  results  for  our  constituents  from  this  bureaucracy 
that  they  must  face,  and  if  we  are  going  to  be  denied  the  access 
to  this  type  of  information,  I  don’t  see  how  the  public  is  ever  going  to 
get  the  information,  and  I  think  this  is  a  step  in  the  wrong  direction, 
and  I  have  to  say  quite  sadly,  although  I  asked  the  Speaker  of  the 
House  to  intercede  on  this  matter  in  my  behalf  because  I  felt  my 
prerogatives  as  a  Congressman  were  certainly  being  trampled  on. 
I  could  not.  get  him  to  even  answer  my  request  in  one  way  or  another, 
which  disappointed  me  greatly,  but  I  would  like  to  say  Mr.  Chairman, 
that  we  should  attempt  to  do  something  about  this  type  of  with¬ 
holding  of  information  that  belongs  to  Congress  and  make  sure  that 
that  part  of  our  public  information  department  is  in  order  before 
we  worry  about  the  public  in  general. 

It  appears  to  me  that  that  is  our  first  order  of  priority.  This 
is,  in  my  opinion,  completely  improper  denial  of  information,  and  I 
wanted  to  make  it  known  to  this  committee.  Whatever  action  they 
can  take  on  it  to  see  that  such  action  doesn’t  happen  in  the  future _ - 

Mr.  Moss.  Well,  I  certainly  appreciate  your  concern  when  con¬ 
fronted  with  a  refusal  of  information  you  feel  essential  in  your  dis¬ 
charge  of  responsibilities  as  a  Member  of  Congress.  That  'it  should 
be  the  Space  Administration  is  very  disturbing,  in  view  of  the  fact 
that  this  committee  was  responsible  for  having  section  303  included 
as  part  of  the  Public  Law  85-568,  which  is  the  act  creating  the  space 
agency.  It  was  one  of  the  first  clear  provisions,  in  an  organic  act, 
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making  it  very  clear  that  the  agency  was  to  affirmatively  undertake  a 
policy  of  the  widest  spread  of  information.  It  provided  also  a  dis¬ 
claimer  that  nothing  in  this  act  shall  authorize  the  withholding  of 
information  by  the  Administrator  from  the  duly  authorized  com¬ 
mittees  of  the  Congress.  I  don’t  recall  definitely,  but  did  this  com¬ 
mittee  receive  a  complaint  at  that  time? 

Mr.  Wydler.  Mr.  Chairman,  I  can’t  really  say  that  I  can  assure  you 
that  I  did,  but  I  have  only  a  recollection  that  I  did  write  some  corre¬ 
spondence  to  somebody  on  the  committee  in  that  connection,  but  I  do 
not  remember  exactly. 

Mr.  Moss.  We  will  check.  I  have  no  recollection  of  having  re¬ 
ceived  a  complaint  on  this  matter.  Your  committee,  did  it  act  to 
require  the  production  of  the  information? 

Mr.  Wydler.  Well,  actually,  what  happened  in  this  connection  was 
this :  I  made  the  request  of  the  agency  and  they  wrote  me,  in  effect,  and 
said  they  would  not  grant  me  this  right  as  an  individual  Congressman, 
but,  of  course,  they  would  be  willing  to  meet  a  request  of  the  commit¬ 
tee.  I  thereupon  made  the  request — I  objected  to  that  procedure,  No.  1, 
but  I  thereupon  made  that  request  at  a  subcommittee  meeting  and 
was  told  that  only  the  full  committee  could  pass  on  it,  and  we  there¬ 
upon  took  it  up  at  a  full  committee  meeting,  and  the  chairman  of  the 
full  committee  refused  to  make  the  request  on  my  behalf,  but,  of  course, 
this  was  held  under  the  most  unusual  circumstances.  We  had  the  head 
of  the  agency  testifying  before  us  at  the  time  the  chairman  of  the 
committee  came  into  the  subcommittee  meeting  and  took  a  chair  and 
they  more  or  less  agreed  that  I  would  not  be  able  to  see  the  files  on 
that. 

I  personally  never  did  see  the  relevance  to  the  facts  that  I  as  a 
member  of  the  committee  wanted  to  see  the  files  that  I  had  to  have  a 
full  committee  to  request  to  see  them.  There  was  never  a  vote  taken 
on  the  matter.  The  chairman  just  indicated  that  he  wouldn’t  request 
it  and  that  seemed  to  end  the  matter  there. 

Mr.  Moss.  Subsection  B  provided  that  nothing  in  the  act  shall  per¬ 
mit  the  withholding  of  information  by  the  Administrator  from  the 
duly  authorized  committees  of  the  Congress,  and  then,  on  page  23  of 
House  Report  No.  1770  of  May  24,  1958,  is  this  language: 

This  section  provides  that  all  information  concerning  the  new  agency’s  activi¬ 
ties  shall  be  made  available  to  the  public,  except  information  required  or  author^ 
ized  by  Federal  statute  to  be  withheld  (such  as  trade  secrets)  and  informa 
tion  classified  to  protect  the  national  security.  Nothing  in  the  act,  however, 
would  prohibit  the  Administrator  from  furnishing  information  to  the  Senate  and 
House  and  the  various  committees  of  Congress.  It  was  the  desire  of  the  select 
committee  to  include  in  the  bill  a  positive  affirmation  of  Congress  intent  that 
the  people  be  enabled  to  know  what  is  going  on  in  their  Government,  subject,  of 
course,  to  national  security  restrictions. 

And  the  discussions  at  that  time  spell  out  rather  clearly  the  in¬ 
tent  of  the  Congress  that  there  be  a  maximum  of  availability  of  in¬ 
formation  to  Congress. 

Now,  in  the  hearings  2  years  ago,  this  committee  was  critical  of 
NASA  for  its  failure  to  accept  responsibility  for  determining  the  scope 
of  information  which  would  be  available  to  the  public.  It  seemed  to 
delegate  that  decision,  at  least,  to  the  Department  of  Defense.  In  a 
report  which  was  filed  in  the  last  month,  we  reiterated  our  criticism  of 
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the  agency  for  its  failure  to  accept  the  responsibility  for  a  positive  in¬ 
formation  policy. 

Mr.  Wydler.  1  can  only  assure  the  chairman  that  there  was  no 
question  of  natural  security  involved  in  this  matter  whatsoever,  and, 
quite  frankly,  I  am  pleased  to  hear  what  the  chairman  has  to  say. 
Do  I  understand  by  that  the  agency  should  make  matters  in  its  files 
of  a  nonsecurity  nature  available  to  Members  of  Congress  ?  Because 
this  question  is  actually  recurring  to  some  extent  this  year.  I  find 
that  when  I  make  requests  for  certain  documents,  such  as  engineer’s 
reports,  the  chairman  of  the  subcommittee  asks  the  agency  whether 
they  want  to  make  them  available  to  me  or  not,  and  I  find  it  a  re¬ 
markable  way  to  try  to  get  to  the  information  of  what  the  agency 
is  really  doing  when  they  decide  whether  they  will  show  you  their 
records  or  not. 

Mr.  Moss.  Well,  section  303  of  the  act  is  rather  clear : 

Information  obtained  or  developed  by  the  Administrator  in  the  performance 
of  bis  function  under  this  act  shall  be  made  available  for  public  inspection  except 

(A)  Information  authorized  or  required  by  Federal  statute  to  be  withheld,  and 

(B)  Information  classified  to  protect  the  national  security. 

Those  are  the  two  categories  of  exemptions  granted  under  section 
303  of  Public  Law  85-568,  which  is  the  act  creating  the  space  agency. 

Mr.  Rumsfeld.  Mr.  Chairman,  could  I  make  a  comment  here? 

Mr.  Moss.  Certainly. 

Mr.  Rumsfeld.  I  happened  to  serve  on  the  full  committee  and  the 
subcommittee  that  Mr.  Wydler  is  referring  to,  and  I  know  him  to  be 
a  diligent  and  hardworking  member  of  that  committee,  and  I  recall 
this  situation,  and  it  certainly  was  my  understanding  that  there  was 
nothing  of  a  security  nature  involved,  and  by  the  same  token,  there 
was  nothing  that  would  fall  within  the  other  exemption. 

Do  you,  Mr.  Chairman,  know  of  any  situation  which  would  permit 
an  agency  of  the  executive  branch  of  the  Federal  Government  to  draw 
a  distinction  as  between  a  committee  and  an  individual  member?  The 
comment  was  made  by  Mr.  Wydler  that  they  would  not  give  it  to  him, 
but  in  the  event  that  it  was  requested  by  the  chairman  of  the  full 
committee,  it  would  be  supplied.  Is  this  your  recollection? 

Mr.  Wydler.  “By  the  committee,”  they  put  it,  but  that  is  it  in 
substance. 

Mr.  Rumsfeld.  And  the  chairman  indicated  that  he  didn’t  want  to 
request  that  information? 

Mr.  Moss.  There  are  many,  many  precedents  which  could  be  cited 
where  agencies  have  refused  information  to  individual  members  but 
have  agreed  that  they  would  make  it  available  upon  the  request 
of  the  committee.  Remember  here,  the  minute  we  move  into  a  con¬ 
test  between  the  executive  and  the  Congress,  we  are  in  one  of  the  gray 
areas  of  the  Constitution.  From  the  administration  of  General  Wash¬ 
ington  on  down,  there  have  been  occasions  when  Congress  has  re¬ 
quested  information  from  the  executive  and  it  has  been  refused ;  not 
only  individual  Members,  but  committee  have  had  refusals,  and  this 
continues,  and  in  the  bill  before  us  now,  this  is  not  dealt  with. 

Mr.  Wydler.  1  understand  that,  sir. 

Mr.  Moss.  I  think  we  would  make  a  mistake  to  try  to  spell  out  by 
statutes  the  rights  of  Congress.  I  think  the  rights  of  Congress  are 
in  the  Constitution  where  we  created  three  coequal  branches.  I  would 
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always  hope  that  they  would  be  cooperatively  coequal.  Sometimes 
they  tend  to  deal  at  arms  length  in  a  manner  that  would  indicate  that 
there  are  certain  hostilities  between  the  two,  but  this,  again,  is  part 
of  the  pattern  of  many,  many  years.  The  committee  is  always  inter¬ 
ested  in  being  helpful  to  any  member.  We  can’t  guarantee  that  our 
efforts  will  succeed  in  producing  the  information.  Again,  we  could 
cite  precedents  where  we  have  been  successful,  and  those  where  we  have 
had  rather  remarkable  failures,  but  at  least  the  effort  to  be  helpful 
will  always  be  made  for  any  Member. 

Mr.  Wydler.  It  would  be  rather  inconsistent  to  grant  greater  rights 
to  the  public  in  general  than  to  Members  of  Congress  or  personalize 
Members  of  Congress,  and  this  may  very  well  be  the  situation  you  will 
find  if  the  situation  I  have  described  is  allowed  to  continue,  because 
if  we  are  going  to  leave  it  up  to  the  agencies  and  just  agency  heads 
to  make  these  decisions  as  to  what  they  consider  should  be  privileged, 
then,  of  course,  our  powers  are  really  nil  as  far  as  any  real  investiga¬ 
tion  of  them  is  concerned.  They  are  the  judges  of  what  we  are  to  be 
allowed  to  examine.  We  can  obviously  do  nothing  to  examine  there¬ 
after. 

Mr.  Moss.  Well,  on  occasions,  the  Congress  has  had  to  resort  to 
rather  extreme  measures  to  get  information.  I  recall  when  we  created 
the  Office  of  Inspector  General  in  the  Agency  for  International  De¬ 
velopment  in  an  effort  to  bring  about  the  production  of  information 
for  the  Congress. 

By  the  legislation  before  us  now  we  propose  to  spell  out  a  publie 
route,  and  leave  it  to  the  Congress  to  continue  in  using  its  own  powers 
to  try  to  accommodate  with  the  demands  of  the  executive.  As  I  have 
said  earlier,  I  think  this  would  be  a  mistake  to  try  to  spell  out  by 
statute  congressional  right.  I  think  that  instead,  we  should  firm  up 
the  public  right  and  thereby  strengthen  the  right  of  everyone  who 
has  a  need  for  information. 

Mr.  Griffin.  Mr.  Chairman,  could  I  make  a  statement? 

Mr.  Moss.  Certainly. 

Mr.  Griffin.  Well,  I  want  to  thank  our  colleague  for  coming  before 
the  subcommittee,  and  although  I  didn’t  hear  all  the  statement,  I 
understand  the  thrust  of  it,  and  I  think  he  has  made  a  good  point. 
Surely,  an  individual  Member  of  Congress  must  stand  at  least  as  high 
as  the  public,  generally,  and  this  subcommittee  is  concerned  with  mak¬ 
ing  sure  that  information  is  available  not  only  to  the  Congress,  but  to 
the  public,  and  the  President  has  advised  this  committee  in  writing 
that  the  so-called  executive  privilege  of  withholding  information  from 
the  Congress  will  not  be  exercised  except  upon  his  own  personal  deter¬ 
mination.  I  would  suggest  that  if  you  have  further  situations  like 
this  that  arise  and  you  feel  that  they  do  not  fall  within  the  exemp¬ 
tions  to  which  the  chairman  has  referred  to  in  the  statute,  that  you  file 
a  written  complaint  with  this  subcommittee  and  I  think  it  would  be 
our  usual  procedure  to  make  some  inquiry  into  it. 

Mr.  Wydler.  I  thank  the  chairman. 

Mr.  Griffin.  And  hopefully,  I  think  that  would  help  you,  as  well 
as  the  purpose. 

Mr.  Ruaisfeld.  Mr.  Chairman,  one  last  thought.  You  might  be 
interested  in  seeing,  and  I  think  the  staff  could  supply  you  with  a 
copy  of  this  letter  from  the  President  concerning  executive  privilege. 
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I  think  after  reading  it  you  may  come  to  the  tentative  conclusion  that 
in  the  instance  you  have  described  the  concept  of  executive  privilege 
was  invoked  not  by  the  President,  not  even  by  an  agent  of  the  Presi¬ 
dent,  but  by  a  bureaucrat  in  that  hearing.  You  may  very  well  come 
to  the  conclusion  that  the  treatment  that  you  received  was  not  con¬ 
sistent  with  the  statements  which  are  claimed  by  the  President  in  this 
letter,  and  it  might  be  well  to  document  this  case  you’ve  brought  before 
the  committee  and  bring  it  before  this  committee. 

Mr.  Moss.  There  is  a  law,  you  know,  that  permits  a  member  of  the 
House  to  file  a  privileged  resolution,  calling  upon  an  agency  to  pro¬ 
duce  records.  It  then  brings  the  matter  before  the  House  and  permits 
the  House  to  act  on  it,  particularly  if  it  is  a  matter  not  presently  being 
considered  by  a  committee. 

Mr.  Wydler.  Well,  that  is  a  good  piece  of  information  to  have. 
Unfortunately  I  didn’t  have  it  at  the  time  that  I  could  have  utilized 
it,  obviously,  because  I  would  have.  However,  what  I  did  do,  I  went 
before  the  Appropriations  Committee,  who  is  considering  the  appro¬ 
priations  for  this  item  to  tell  them  about  the  matter,  but  if  I  had 
known  about  this  privilege  motion — I  thank  the  members  of  the  com¬ 
mittee  very  much  for  their  time. 

Mr.  Moss.  All  right.  Thank  you. 

The  next  witness  is  Mr.  Walter  Potter,  publisher  of  the  Star-Ex¬ 
ponent,  Culpeper,  Va.,  and  representing  the  National  Editorial  Asso¬ 
ciation,  and  he  is  accompanied  by  Ted  Serrill.  You  have  a  statement  ? 

Mr.  Potter.  Yes,  I  have,  sir. 

STATEMENT  OF  WAITER  B.  POTTER,  PUBLISHER,  CULPEPER  STAR- 

EXPONENT,  REPRESENTING  THE  NATIONAL  EDITORIAL  ASSO¬ 
CIATION 

Mr.  Potter.  My  name  is  Walter  B.  Potter.  I  am  publisher  of  the 
daily  Star-Exponent  in  Culpeper,  Va.  I  am  appearing  for  the  Na¬ 
tional  Editorial  Association,  of  which  I  am  a  director  and  chairman 
of  its  legislative  committee.  I  am  accompanied  by  Theodore  A.  Serrill, 
executive  vice  president  of  the  National  Editorial  Association. 

Organized  in  1885,  the  National  Editorial  Association  is  a  trade 
association  of  hometown  newspaper  publishers  and  editors  from  all 
50  States.  NEA  membership  includes  more  than  6,600  newspapers, 
more  than  5,800  of  which  are  weeklies  or  semiweeklies  and  800  daily 
newspapers.  Forty-four  State  newspaper  associations  are  affiliated 
with  NEA.  Headquarters  of  the  association  are  here  in  Washington. 

NEA  strongly  supports  the  public  records  bill  you  are  considering. 
In  1963,  when  a  similar  bill,  S.  1666,  was  receiving  active  consideration 
in  the  Senate,  our  association  adopted  a  formal  resolution  in  support 
of  that  bill,  and  recommended  its  enactment.  Mr.  Serrill  and  I  testi¬ 
fied  in  favor  of  that  bill  at  hearings  in  October,  1963,  before  the  Senate 
Subcommittee  on  Administrative  Practice  and  Procedure.  That  bill, 
sponsored  by  Senator  Edward  V.  Long,  was  passed  unanimously  by 
the  Senate  in  1964,  with  only  minor  changes. 

I  might  add  that  at  the  time  I  spoke  in  support  of  this  bill,  I  quoted 
Eepresentative  J ohn  E.  Moss,  the  chairman  here,  and  chairman  of  the 
House  Government  Information  Subcommittee  which  has  done  so 
much  for  the  cause  of  freedom  of  information,  and  gave  an  example  of 
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this  as  testimony.  He  told  how  a  public  housing  authority  in  Pennsyl¬ 
vania  was  investigated  by  the  Federal  Public  Housing  Authority, 
which  kept  its  report  secret,  saying  local  officials  could  make  the  report 
public  if  they  chose.  In  other  Avords,  the  officials  whose  oavii  conduct 
was  investigated  were  given  the  power  of  censorship  over  a  report  on 
their  own  performance.  Naturally,  they  chose  to  suppress  the  report. 

NEA  has  kept  its  membership  informed  in  every  possible  way  about 
the  progress  of  this  legislation.  Through  weekly  and  monthly  news¬ 
letters  to  our  members,  through  the  pages  of  NEA’s  fortnightly  news¬ 
paper,  Publishers’  Auxiliary,  and  the  NEA  monthly  magazine,  Na¬ 
tional  Publisher,  the  hometown  press  has  been  constantly  informed 
about  the  progress  of  this  pending  legislation.  NEA  regards  the  Long 
and  Moss  bills  as  perhaps  the  most  important  legislation  affecting 
the  press  now  pending  before  Congress. 

In  1964,  NEA  instituted  an  award  of  merit.  The  first  recipient 
was  Representative  John  E.  Moss,  who  was  singled  out  for  his  long 
fight  for  freedom  of  information.  Last  Aveek  this  award  Avas  made 
for  the  second  time  and  the  recipient  was  Senator  Edward  Y.  Long, 
also  for  his  right-to-know  efforts.  These  aAvards  should  signify  how 
important  NEA  regards  leadership  roles  in  the  struggle  to  achieve 
freedom  of  information  at  all  levels. 

NEA  believes  that  there  is  a  crying  need  for  legislation  to  force 
the  Federal  Government  to  cease  suppression  of  information  which 
the  public  has  a  right  to  know.  This  bill  is  a  step  in  that  direction. 
We  of  the  press  Avish  it  were  stronger  and  did  not  contain  so  many 
exceptions,  some  couched  in  broad  language  which  we  feel  would  allow 
bureaucrats  to  Avithhold  what  they  should  reveal.  We  realize,  however, 
that  any  change  at  all  is  difficult  to  achieve  and  if  it  is  the  judgment 
of  this  subcommittee  and  the  Congress  that  this  is  the  strongest  free¬ 
dom  of  information  bill  that  can  become  Hav,  we  will  support  that 
decision  and  back  the  pending  bill  without  strengthening  amendments. 

NEA  was  distressed  by  the  testimony  presented  to  your  subcom¬ 
mittee  by  a  Justice  Department  spokesman  on  March  30.  An  Assistant 
Attorney  General  presented  10  pages  of  testimony  to  this  body,  the 
first  3i/2  pages  devoted  to  honeyed  words  about  “a  steady  flow  of  in¬ 
formation”  being  “truly  the  lifeblood  of  our  democratic  system.” 
These  were  fine  assertions  and  we  heartily  concur. 

However,  the  Department  of  Justice  official  after  completing  his 
remarks  in  tribute  to  the  cause  of  freedom  of  information  negated  his 
position  by  devoting  the  final  six  and  one-half  pages  of  his  presenta¬ 
tion  to  telling  you  the  bill  might  be  unconstitutional,  that  its  whole 
approach  is  “impossible”  and  would  “adversely  affect  the  public  in¬ 
terest.”  In  short,  the  Assistant  Attorney  General  argued  against  any 
law  that  would  substitute  for  “executive  judgment  and  discretion.” 

Of  all  the  untenable  positions  for  a  Federal  official  to  take.  Of  all 
the  affronts  to  sincere  men  like  Congressman  Moss  Avho  have  been 
turning  up  instance  after  instance  of  suppression  of  information,  for 
the  convenience  of  the  bureaucrats,  and  contrary  to  the  public  interest. 
The  Justice  Department  concedes  the  public  has  the  right  to  knoAV, 
but  only  what  the  departmental  executive  chooses  to  reveal.  What 
an  insult  to  Congress.  What  an  invitation  to  you  gentlemen  to  pass 
a  strong  bill  and  put  a  powerful,  headstrong  bureaucracy  in  its  place. 

Apparently  the  administration  does  not  take  this  legislation  seri- 
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ously  despite  its  three  dozen  sponsors  in  Congress,  and  despite  unani¬ 
mous  Senate  passage  last  year  of  an  almost  identical  bill.  Apparently 
the  strategy  of  delay  will  be  utilized,  the  Assistant  Attorney  General 
having  told  you  it  would  take  a  long  time  to  prepare  some  of  the 
answers  that  ought  to  have  been  available  last  Tuesday. 

Your  record  of  this  hearing  on  H.R.  5012  already  contains  a  state¬ 
ment  made  by  our  President,  Lyndon  B.  J ohnson,  when  he  was  vice¬ 
president-elect  at  a  meeting  in  Williamsburg,  Va.,  of  the  Associated 
Press  managing  editors.  We  refer  to  his  clear  enunciation  of  his 
views  at  that  meeting  5  years  ago : 

In  the  years  ahead,  those  of  us  in  the  executive  branch  must  see  that  there 
is  no  smokescreen  of  secrecy.  The  people  of  a  free  country  have  a  right  to 
know  about  the  conduct  of  their  public  affairs. 

Only  last  Thursday,  April  1,  the  President  at  a  swearing-in  cere¬ 
mony  for  Henry  H.  Fowler,  Secretary  of  the  Treasury,  in  the  White 
House,  reiterated  his  feelings  in  this  regard  by  saying  in  part : 

I  want  the  press  to  have  all  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

We  are  proud  to  read  this  statement  into  your  record. 

This  subcommittee  has  been  preparing  to  pass  such  a  bill  as  H.R. 
5012  for  a  decade.  The  departments  and  agencies  have  been  given 
ample  opportunity  to  work  with  you  to  improve  the  bill.  Your  ques¬ 
tionnaire  has  gone  unanswered  by  such  a  key  agency  as  the  Budget 
Bureau,  along  with  numerous  others.  The  attorney  from  Justice 
even  suggested  that  there  were  economy  reasons  for  no  greater 
outcry  against  this  bill  from  Government  agencies  and  departments. 

So  far,  my  comments  have  been  confined  to  the  testimony  of  the 
Department  of  Justice  representative.  As  inconsistant  as  that  state¬ 
ment  was,  it  was  topped  by  that  of  the  Treasury  Department  spokes¬ 
man.  He  told  you  that  the  bill  would  be  seriously  prejudicial  to  the 
effective  conduct  of  the  Government  and  damaging  to  many  private 
individuals.  He  even  ironically  charged  that  passage  of  the  bill 
would  mean  the  Government  will  be  unable  to  prevent  invasions  of 
the  privacy  of  individuals.  A  bill  designed  to  assert  the  public’s 
right  to  know  has  now  been  characterized  as  harmful  to  the  public’s 
right  to  privacy.  A  country  boy  like  myself  has  difficulty  under¬ 
standing  this  reasoning. 

As  I  am  sure  all  members  of  this  subcommittee  know,  the  eight  ex¬ 
emptions  contained  in  the  bill  have  been  worked  out  over  a  period 
of  years  in  a  sincere  effort  to  strike  a  proper  balance  between  informa¬ 
tion  legitimately  withheld  for  good  reason  that  few  would  question, 
and  on  the  other  hand  nonsecurity  information  suppressed  simply  for 
the  convenience  of  appointed  officials.  Nobody  wants  defense  secrets 
revealed.  Nobody  wants  business  trade  secrets  unveiled.  Nobody 
wants  an  unwarranted  invasion  of  personal  privacy.  Nobody  wants 
law  enforcement  hampered  by  undue  disclosure  of  investigatory 
information.  All  of  these  matters  are  safeguarded  by  the  bill. 

It  is  obvious  that  even  if  the  list  of  exceptions  were  stretched  from  8 
to  80,  opponents  could  still  find  reasons  for  complaining  the  list  was 
neither  long  enough  or  broad  enough.  This  suggests  a  future  course 
for  this  subcommittee  which  the  National  Editorial  Association  rec¬ 
ommends  for  your  consideration,  as  follows : 

1.  Listen,  but  for  a  reasonable  time  only,  to  demands  for  expanding 
the  exemption  list  or  changing  the  wording. 
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2.  After  weighing  the  evidence  and  making  whatever  changes  seem 
necessary,  report  and  pass  the  bill,  and  pass  it  this  year. 

3.  Let  those  agencies  which  contend  hardship  under  a  Federal 
public  records  law  then  come  to  Congress  and  ask  for  legislation  in 
specific  instances  where  disclosure  can  be  proved  to  be  contrary  to 
the  public  interest. 

This  subject  has  had  a  full  airing.  The  laws  of  this  country  are 
made  by  Congress  and  it  is  high  time  that  secrecy-minded  Federal 
officials  are  given  a  reminder  of  that  fact.  You  have  been  challenged 
with  the  claim  that  the  department  and  agency  officials  can  best  decide 
what  the  country  should  know  and  what  it  should  not  be  told.  Now 
is  the  time  for  Congress  to  refute  that  claim  by  rebuffing  pressures 
from  selfish  interests  and  making  a  law  for  the  public  good. 

If  you  will  meet  this  challenge,  you  will  have  the  support  and  the 
gratitude  of  the  grassroots  press  of  America. 

Thank  you  very  much  for  hearing  this  plea. 

Mr.  Moss.  Thank  you  very  much. 

Mr.  Griffin  ? 

Mr.  Griffin.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Macdonald. 

Mr.  Macdonald.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Rumsfeld. 

Mr.  Rumsfeld.  I  have  no  questions,  Mr.  Chairman. 

Mr.  Moss.  We  seem  to  be  plagued  by  rollcalls. 

I  want  to  assure  you  that  we  are  going  to  listen  very  carefully  and 
we  are  going  to  weigh  the  evidence,  and  I  hope  that  we  pass  the  bill, 
and  I  hope  we  pass  it  this  year.  I  again  thank  you  for  your  appear¬ 
ance  here  and  your  association  for  its  support  of  the  legislation. 

Thank  you. 

Mr.  Potter.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Moss.  We  will  recess  until  3  p.m. 

(There  was  a  short  recess.) 

STATEMENT  OF  JOHN  A.  McCART,  OPERATIONS  DIRECTOR, 
GOVERNMENT  EMPLOYEES’  COUNCIL,  AFI^CIO 

Mr.  McCart.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  John  A.  McCart,  Operations  Director  of  the  Government  Em¬ 
ployees’  Council,  an  organization  comprised  of  30  AFL-CIO  unions 
representing  employees  in  the  wage  board,  classified,  and  postal 
services  of  the  Federal  Government. 

We  subscribe  to  the  basic  purpose  of  the  bill  under  consideration 
today — providing  the  public  with  the  maximum  information  possible 
about  the  operations  of  their  National  Government.  Attainment  of 
this  objective  is  essential  if  citizens  are  to  make  intelligent  decisions 
about  the  degree  of  efficiency  of  Government  activities. 

The  first  section  of  the  bill  enunciates  this  principle,  outlines  the 
steps  to  be  taken  by  Federal  agencies  in  disclosing  such  information, 
and  the  means  available  to  the  public  to  insure  access  to  the  informa¬ 
tion  prescribed  by  the  bill. 

Following  this  general  statement,  H.R.  5012  then  lists  eight  ex¬ 
ceptions  to  the  general  disclosure  principle.  As  the  representative  of 
unions  and  individuals  employed  by  the  Federal  Government,  the 
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council  is  concerned  about  two  of  these  classes  of  records  not  subject 
to  the  full  disclosure  requirement. 

Exception  (2)  deals  with  matters  “related  solely  to  the  internal 
personnel  rules  and  practices  of  any  agency.” 

We  find  difficulty  in  understanding  the  justification  for  authorizing 
Federal  installations  to  refuse  disclosure  of  their  basic  personnel 
policies  upon  request.  We  believe  policies  governing  promotions, 
training,  discipline,  processing  grievances,  appeals,  labor-management 
cooperation,  job  classification,  wage  rates,  and  similar  personnel  mat¬ 
ters  should  be  supplied  when  requested.  The  only  possible  exception 
would  occur  when  national  security  is  involved. 

The  current  situation  evidences  a  lack  of  consistency.  For  example, 
the  Federal  Personnel  Manual,  containing  the  personnel  laws,  policies, 
rules,  and  regulations  governing  Federal  civil  service,  may  be  pur¬ 
chased  through  the  Government  Printing  Office  through  subscrip¬ 
tion.  Similarly,  the  Postal  Manual,  which  includes  that  Depart¬ 
ment’s  personnel  program  can  be  obtained  at  the  Government  Printing 
Office.  Standards  developed  by  the  Civil  Service  Commission  for 
classifying  Federal  white-collar  positions  can  be  secured  in  the  book¬ 
store  at  GPO  when  they  are  in  print. 

But  the  situation  in  other  Federal  agencies  differs  markedly.  A 
request  for  one  or  more  copies  of  a  department’s  personnel  manual  or 
even  chapters  of  it  may  elicit  several  types  of  responses.  When  the 
entire  manual  is  asked  for,  the  answer  is  usually  that  the  agency  does 
not  maintain  extra  copies  for  general  distribution.  When  asked  why 
this  is  so,  the  most  frequent  reply  is  that  there  are  insufficient  funds 
for  printing  such  material. 

Copies  of  particular  sections  of  personnel  volumes  can  be  obtained 
without  as  much  difficulty.  But  when  the  request  exceeds  one  or  two 
copies,  the  “supply  is  exhausted”  and  “no  funds  for  printing”  re¬ 
sponses  are  common.  If  the  indvidual  seeking  the  information  offers 
to  purchase  the  document  involved,  he  is  advised  that  the  agency 
is  not  authorized  to  sell  the  material. 

For  these  reasons,  the  council  believes  that  official  personnel  policies 
should  not  be  excluded  from  the  disclosure  requirement  applicable  un¬ 
der  the  general  provisions  of  the  bill. 

There  is  one  other  comment  pertinent  to  the  language  in  exception 
(2) .  The  term  “personnel  practices”  seems  somewhat  indefinite.  Our 
view  is  that  a  practice  can  represent  an  application  of  policy  to  par¬ 
ticular  individuals  or  situations,  or  a  custom  which  has  evolved  inde¬ 
pendently  of  agency  policy.  Assuming  this  interpretation  accurate, 
the  exception  described  in  H.R.  5012  lacks  the  specificity  usually  found 
in  such  measures. 

Exception  (6)  presents  a  somewhat  different  problem.  We  feel 
strongly  that  an  individual  employee’s  personal  files  should  not  be 
open  to  public  scrutiny.  To  do  otherwise  would  represent  a  serious 
invasion  of  privacy. 

But  a  question  arises  about  the  right  of  the  employee  to  review  his 
own  personnel  record.  Agencies  generally  follow  a  policy  of  per¬ 
mitting  employees  to  examine  that  portion  of  their  personnel  folders 
not  containing  investigatory  material  pertaining  to  loyalty,  security, 
and  qualifications.  To  our  knowledge,  however,  the  individual  does 
not  have  access  to  this  nonsecurity  material  as  a  matter  of  right. 
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Moreover,  he  has  no  means  of  insuring  that  the  papers  appearing  in 
the  official  folder  constitute  the  complete  personnel  file. 

The  same  safeguard  against  public  examination  should  be  afforded 
an  employee  with  respect  to  his  medical  records.  The  ability  of  the 
individual  to  review  medical  records  affecting  him  is  another  matter. 

In  general,  the  council  believes  there  must  be  some  way  for  an  em¬ 
ployee  to  become  aware  of  his  medical  file,  particularly  where  his 
physical  or  emotional  status  may  result  in  adverse  personnel  action. 

True,  there  are  instances  where  competent  medical  judgment  dictates 
that  an  individual  not  learn  all  the  details  of  his  medical  folder  be¬ 
cause  it  would  be  detrimental  to  the  employee’s  health.  In  such  cases, 
a  qualified  representative,  including  the  person’s  physician  or  attorney, 
should  have  access  to  the  information  to  protect  the  interests  of  his 
patient  or  client. 

In  summary,  the  public  should  have  full  access  to  the  personnel 
policies  of  Federal  activities,  subject  only  to  limitations  of  national 
security.  Personnel  and  medical  files  should  not  be  available  to  the 
public.  But  employees  should  be  able  to  review  their  own  personnel 
and  medical  folders  consistent  with  security  and  the  individual’s  well¬ 
being.  Where  medical  information  is  withheld  because  of  its  detri¬ 
mental  effect  on  the  employee,  his  representative  should  be  permitted 
to  examine  the  information. 

Mr.  Chairman,  we  appreciate  the  subcommittee’s  review  of  this  im¬ 
portant  phase  of  the  Government-citizen  relationship  and  the  oppor¬ 
tunity  to  emphasize  the  legitimate  interest  of  Federal  employees  in 
the  pending  bill. 

Mr.  Moss.  I  am  going  to  ask  the  remaining  witnesses  to  submit  their 
statements  for  the  record.  The  record  at  this  point  will  receive  several 
additional  statements  which  have  been  filed  with  the  subcommittee 
and  they  will  be  included  as  part  of  the  record.  The  subcommittee 
will  now  adjourn.  We  will  hold  the  record  open  the  balance  of  this 
week. 

(Whereupon,  the  hearing  in  the  above-entitled  matter  was  ad¬ 
journed  at  3 :20  p.m.) 
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Letters  and  Statements  in  Support  of  Federal  Public  Records 
Law  Legislation  Submitted  for  the  Record 

MEMBERS  OF  CONGRESS 

Statement  of  Hon.  Edward  V.  Long,  a  U.S.  Senator  From  the  State  of 

Missouri 

Mr.  Chairman,  your  bill,  H.R.  5012,  is  to  be  commended  as  is  your  entire 
undertaking.  I  have  long  been  interested  in  this  subject,  and  during  the  last 
session  of  Congress,  as  chairman  of  the  Senate  Subcommittee  on  Administrative 
Practice  and  Procedure,  I  was  fortunate  in  having  an  opportunity  to  try  and  do 
something  about  undue  secrecy  in  Government. 

Since  the  original  introduction  of  the  freedom  of  information  bill  in  the  Senate, 
instances  of  spurious  withholding  of  information  by  Government  agencies  have 
reemphasized  this  important  problem.  Free  institutions  are  in  danger  of  col¬ 
lapse  without  the  informed  criticism  of  an  electorate.  The  people  only  control 
their  Government  so  long  as  they  have  a  voice  in  its  decisions ;  and  if  this  voice 
is  to  be  meaningful  and  constructive,  the  people  must  have  a  way  of  informing 
themselves  of  governmental  activity.  The  two  go  hand  in  hand. 

It  was  gratifying  that  S.  1666  of  the  88th  Congress  successfully  passed  the 
Senate.  It  was  an  important  first  step ;  but  only  a  first  step.  Because  of  this 
fact,  it  is  imperative  that  the  similar  objectives  and  mutual  cooperation  continue 
between  our  respective  subcommittees.  The  support  and  assistance  of  the  Senate 
subcommittee  shall  continue  until  the  idea  of  the  free  flow  of  information  is  made 
part  of  the  law  of  the  land. 

Action  of  these  measures  may  not  be  too  far  off.  There  is  growing  public 
indignation  and  frustration  over  the  wrongful  withholding  of  Government 
records.  One  proof  that  this  situation  exists,  is  the  large  number  of  Senators 
and  Congressmen  that  have  already  pledged  their  support  for  this  legislation. 
Fully  21  Senators  cosponsored  S.  1160,  the  current  Senate  freedom  of  informa¬ 
tion  bill.  They  include  the  Honorable  Senators  Anderson,  Bartlett,  Bayh,  Boggs, 
Burdick,  Case,  Dirksen,  Ervin,  Fong,  Hart,  Metcalf,  Morse,  Moss,  Nelson,  Neu- 
berger,  Proxmire,  Ribicoff,  Smathers,  Symington,  Tydings,  and  Yarborough. 
In  addition,  I  understand  that  15  of  your  colleagues,  Mr.  Chairman,  have  intro¬ 
duced  legislation  touching  on  this  same  subject. 

A  few  words  should  be  said  about  our  program  in  the  Senate.  S.  1160,  of 
course,  amends  section  3  of  the  Administrative  Procedure  Act.  A  separate  bill. 
S.  1336,  has  been  introduced  by  Senator  Dirksen  and  me.  This  bill  is  a  complete 
revision  of  the  entire  act.  The  provisions  of  section  3  of  S.  1336  are  identical 
with  those  of  S.  1160.  Additionally,  section  3  is  controlled  by  other  sections 
of  the  act  in  that  it  is  the  only  section  which  applies  to  the  whole  Federal  Gov¬ 
ernment  rather  than  to  administrative  agencies  exclusively ;  and  section  3  also 
borrows  its  definitions  from  the  more  complete  text.  We  have  announced  hear¬ 
ings  in  the  Senate  on  the  entire  revision  on  May  12,  13,  and  14.  This  session,  it 
will  be  fortunate,  Mr.  Chairman,  to  have  the  benefit  of  your  studies,  and  we 
are  optimistic  that  through  our  combined  efforts  this  legislation  will  be  passed 
in  the  very  near  future. 

The  records  of  the  House  of  Representatives  are  replete  with  instances  of 
your  fine  work  in  the  freedom  of  information  field,  Mr.  Chairman,  and  there  is 
little  that  I  can  add  that  will  embellish  the  record  of  those  years  of  important 
public  service.  It  is  known  that  the  work  which  you  have  done  and  are  now 
doing  will  add  immeasurably  to  the  fund  of  knowledge  which  exists  on  access 
by  the  public  to  Government  information.  It  was  never  the  intention  to  thrust 
upon  any  Government  agency  a  poorly  drawn  public  information  policy.  The 
Senate  has  exhaustively  studied  every  comment  and  criticism  which  came  to  its 
attention.  However,  your  informed  judgments  are  most  welcome  and  will  surely 
aid  in  ferreting  out  any  deficiencies  which  may  still  exist  in  the  texts  of  the 
various  proposals. 
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Statement  of  Hon.  Sam  J.  Ervin,  Jr.,  a  U.S.  Senator  From  the  State  of 

North  Carolina 

Mr.  Chairman,  the  Federal  Government  can  no  longer  afford  to  operate  without 
the  guideline  of  an  effective  Federal  public  records  law  such  as  this  subcommittee 
is  considering.  And  in  the  face  of  an  increasingly  more  complex  and  enlarging 
Federal  Government,  the  American  people  can  no  longer  afford  to  be  without 
the  healthy  countervailing  force  which  is  set  in  motion  by  a  policy  of  free-flowing 
of  Government  information. 

Yet,  despite  the  fact  that  the  sponsorship  for  these  measures  represents  all 
sections  of  the  country,  the  proposals  introduced  in  the  last  several  Congresses 
to  achieve  this  end  have  met  considerable  opposition.  The  sponsors  have,  in 
my  opinion,  made  every  effort  to  accommodate  the  agencies  and  departments. 
It  appears  to  me  that  every  legitimate  need  for  protection  of  any  records  or  in¬ 
formation  in  the  custody  of  departments  or  agencies  has  been  considered  in  the 
House  and  Senate  measures.  The  eight  exceptions  to  disclosure  allow  ample 
authority  for  the  executive  branch  to  limit  availability  of  materials  relating  to 
(1)  national  defense  or  foreign  policy;  (2)  internal  rules  and  practices;  (3) 
matters  exempted  from  disclosure  by  statute;  (4)  confidential  trade  secrets 
and  commercial  or  financial  information;  (5)  memorandums  and  letters  dealing 
with  law  or  policy;  (6)  personnel  and  medical  files;  (7)  investigatory  files  for 
law  enforcement,  and  (8)  reports  regarding  regulation  or  supervision  of  financial 
institutions. 

There  is  no  validity  therefore  to  the  frequently  heard  argument  that  these 
proposals  impinge  on  executive  privilege  for  they  would  not  affect  the  proper 
exercise  of  authority  of  the  President  and  department  heads. 

I  have  cosponsored  similar  legislation  in  the  Senate  for  several  years,  and 
have  found  solid  and  widespread  support  for  it,  especially  in  my  State.  Hun¬ 
dreds  of  letters  have  come  in  from  newspaper  editors  and  publishers,  owners 
of  radio  and  television  stations,  businessmen  and  lawyers,  and  many  other  citi¬ 
zens  with  no  special  interest  beyond  their  determination  that  Government 
officials  shall  not  deny,  distort  or  delay  Government  information.  In  view  of 
the  human  element  in  public  administration,  there  will  always  be  some  in¬ 
stances  of  this  type  of  withholding  information,  and  no  open-records  law,  how- 
every  carefully  tailored,  is  going  to  cure  every  problem  of  this  sort.  Under 
a  government  by  law,  however,  what  we  can  prevent  is  withholding  which  is 
based  on  any  loose  statutory  authority  or  which  is  done  at  an  administrator’s 
discretion  in  the  absence  of  specific  guidelines  defining  his  duties  in  this  area. 

■Officials  can  find  no  refuge  in  the  arguments  that  such  a  proposal  would  over¬ 
burden  them  with  paperwork,  and  would  violate  the  privacy  of  those  with  whom 
Government  has  dealings.  A  number  of  States  have  adopted  the  model  Sigma 
Delta  Chi  freedom  of  information  law,  which  defines  the  public’s  ricrht  to 
know,  and  others  have  some  form  of  inspection  of  records  statutes.  We  are 
fortunate  that  we  have  the  benefit  of  State  experience  with  such  laws  for  I 
think  all  reports  of  this  experience  have  shown  that  the  public’s  right  to  full 
information  about  government  is  consistent  with  our  democratic  traditions. 
If,  indeed,  this  proposal  might  entail  a  bit  more  paperwork,  require  a  little 
more  time  on  the  part  of  our  civil  servants,  I  think  the  principle  involved  here 
far  outweighs  these  considerations.  Certainly,  throughout  the  Federal  bureauc¬ 
racy  which  has  enveloped  our  daily  activities,  time  and  money  is  expended 
every  day  to  much  less  advantage  than  implementing  the  citizen’s  right  to  know. 

Much  is  being  said  these  days  about  the  press  and  its  invasion  of  the  privacy 
of  the  individual.  There  are  many  knowledgeable  people  who  believe  that  the 
scales  are  weighted  in  favor  of  the  press,  and  that  an  effective  public  records 
law  will  but  further  the  imbalance.  But  I  do  not  agree  with  their  premise. 
This  legislation  should  indeed  help  the  newspaperman  who  is  charged  with 
ferreting  out  the  news  and  conveying  it  to  the  public  through  whatever  media  he 
works  for. 

More  important,  though,  is  the  leverage  it  will  give  the  private  litigant  whose 
case  depends  upon  information  in  the  hands  of  the  Government,  or  the  attorney 
whose  duty  it  is  to  be  informed  on  certain  matters,  or  the  businessman,  who 
must  rely  on  agency  decisions,  or  all  the  other  millions  of  Americans  who  have 
dealings  with  the  Federal  Government. 

The  value  of  the  individual’s  privacy  in  our  society  can  have  meaning  only 
as  long  as  we  have  a  free  society,  and  we  shall  enjoy  such  a  society  only  as 
long  as  the  Congress,  the  press,  and  the  public  have  complete  access  to  informa- 
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tion  about  the  activities  of  the  executive  branch  of  our  Federal  Government. 
Everything  in  our  common  law  heritage  and  the  history  of  our  Constitution 
demands  that  this  be  recognized  as  a  “right  to  know,”  endorsed  by  Congress, 
that  it  not  be  a  privilege  granted  at  the  passing  whim  of  Government  officials. 
For  this  reason,  I  support  the  purpose  of  H.R.  5012  and  similar  measures  pending 
before  this  subcommittee. 


Statement  of  Hon.  Frank  E.  Moss,  a  U.S.  Senator  From  the  State  of  Utah 

Mr.  Chairman,  please  accept  my  sincere  appreciation  for  allowing  this  state¬ 
ment  to  be  placed  in  the  record.  I  tirmly  support  H.R.  5012,  the  Federal  public 
records  law  sponsored  by  Representative  Moss,  of  California,  and  others. 

As  you  may  know,  I  am  cosponsoring  similar  legislation  in  the  Senate. 

Secrecy  in  Government  can  be  a  major  tool  of  incompetence,  corruption,  and 
tyranny.  We  are  told  that  eternal  vigilance  is  the  price  of  liberty.  This  vigi¬ 
lance  is  to  no  avail  if  Government  bureaucrats  are  able  to  hide  their  operations 
and  activities  behind  a  wall  of  secrecy. 

When  the  bureaucrat  is  allowed  to  interpret  congressional  action  and  twist 
the  meaning  of  past  legislation  to  serve  his  own  purpose  in  hiding  facts  which 
deserve  the  light  of  day,  then  the  people  of  this  great  land  are  thwarted  in 
exercising  properly  corrective  action  at  the  polls. 

Secrecy  in  Government  operations  at  all  levels  of  our  society  is  not  a  new 
problem,  nor  is  it  one  which  we  will  be  able  to  eliminate  through  passage  of 
more  clarifying  legislation.  But,  I  feel  we  must  be  continually  vigilant  in  our 
efforts  to  give  the  people  all  information  which  they  have  a  right  to  possess. 

Secrecy  protects  the  relatively  few  in  Government  who  betray  a  trust,  or  fail 
to  measure  up  to  the  responsibilities  given  them. 

The  tendency  to  cover  up  for  a  slight  error  in  judgment  only  makes  it  easier 
to  continue  covering  up  for  later  and  greater  errors. 

The  vast  expansion  of  the  activities  of  the  Federal  Government  in  the  last  half 
century  has  given  a  new  urgency  to  the  efforts  to  protect  the  peoples’  right  to 
know. 

In  1946,  Congress  amended  the  Administrative  Procedures  Act  to  make  more 
information  available  to  the  public,  only  to  have  the  exceptions  included  in  the 
act  perverted  into  an  excuse  by  some  bureaucrats  and  agencies  to  withhold  every¬ 
thing  not  chosen  to  be  disclosed. 

A  few  years  ago,  Congress  tried  again,  by  making  it  more  clear  that  records 
should  be  made  more  available  to  the  public.  This  effort,  too,  proved  futile.  We 
know'  from  our  owrn  experience  and  the  continuing  complaints  from  constituents 
that  the  amendments  have  had  virtually  no  effect  in  increasing  the  availability 
of  information  to  newsmen  and  the  public. 

Departments  and  agencies  have  simply  resorted  to  other  equally  indefensible 
excuses  for  withholding  their  records. 

The  bill  now  before  your  subcommittee  makes  the  best  possible  delineation 
of  the  different  classifications  of  exempt  information  which  an  agency  may  with¬ 
hold.  Naturally,  I  will  not  support  an  individual  or  agency  desiring  informa¬ 
tion  on  personnel  records  for  other  than  investigations  conducted  by  official 
sources,  nor  will  I  support  prying  into  records  for  political  purposes.  By  the 
same  tokens,  our  national  security  cannot  be  jeopardized  by  forced  release  of 
information  which  will  compromise  this  country’s  position  militarily  or  inter¬ 
nationally. 

Determined  resistance  to  the  clearly  expressed  w'ill  of  Congress  has  forced  us 
to  bring  more  pressure  to  make  a  reality  the  right  of  the  people  to  know  what 
their  Government  is  doing. 

This  bill  now  before  the  subcommittee,  and  the  bill  which  I  am  cosponsoring, 
will  remove  the  umbrella  under  which  bureaucrats  may  hide. 

The  bill  enforces  the  right  of  access  to  Government  information  by  providing 
action  through  the  courts,  to  force  production  of  agency  records  requested  by  a 
citizen.  This  provision  gives  an  opportunity  to  correct  erroneous  interpreta¬ 
tions  and  applications  of  the  statute  which  may  be  applied  by  the  individual  in 
Government  service. 

It  will  also  provide  a  forum  in  which  the  validity  of  the  claim  of  “executive 
privilege”  can  be  challenged  and  its  limits  defined. 

We  must  stimulate  compliance  writh  congressional  directives  by  passage  of  this 
bill,  so  the  people  may  know  what  their  Government  is  doing  and  will  then  be 
able  to  judge  and  police  its  performance  far  more  effectively. 

Thank  you,  again,  for  allowing  my  remarks  to  be  submitted  for  the  record 
being  made  by  the  subcommittee. 
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Letter  From  Hon.  E.  L.  Bartlett,  a  U.S.  Senator  From  the  State  of  Alaska 

U.S.  Senate, 

Committee  on  Appropriations, 

April  1,1965. 


Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Government  Information  and  Foreign  Operations, 
House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Moss  :  Let  me  congratulate  you  and  your  subcommittee  for  carry¬ 
ing  on  the  struggle  for  an  adequate  Federal  statute  to  insure  freedom  of  infor¬ 
mation  for  all  citizens  in  their  dealings  with  the  Government.  This  is  a  struggle 
which  has  gone  on  for  long  and  in  recent  years  leadership  has  been  given  by  you, 
Senators  Tom  Hennings  and  John  Carroll  and  for  this  we  are  in  your  debt. 

You  are  now  holding  hearings  on  H.R.  5012,  a  bill  whose  companion  measure 
is  S.  1666  in  the  Senate.  It  is  similar  to  S.  1160  of  the  last  session  of  the  Congress. 
I  was  a  cosponsor  of  this  bill  in  the  88th  Congress  and  I  am  again  a  cosponsor  in 
the  89th  Congress.  I  should  like  to  give  the  subcommittee  some  comments  on 
the  proposal  which  is  now  before  it. 

The  Government  is  a  servant  of  the  people.  It  was  designed  as  such  by  our 
Founding  Fathers  and  every  generation  of  Americans  has  treasured  this  prin¬ 
ciple.  We  do  not  serve  the  Government,  the  Government  serves  us.  It  is  im¬ 
portant  that  the  people  know  what  their  Government  is  doing  and  in  a  free 
country  such  as  ours  the  people  should  have  this  information  available  to  them 
as  a  matter  of  right,  not  as  a  matter  of  privilege. 

The  struggle  of  the  Congress  to  see  that  the  public  and  its  elected  representa¬ 
tives  have  free  and  full  access  to  the  actions  of  their  Government  is  as  old  as  the 
republic  itself.  All  too  often  this  intent  has  been  evaded  by  bureaucracy  anxious 
to  hide  its  errors  or  to  avoid  awkward  inquiries.  Whatever  laws  the  Congress 
has  passed  to  insure  free  access  have  been  given  such  limited  interpretation  by 
Government  agencies  so  as  to  often  render  these  laws  almost  useless. 

It  is  this  history  which  emphasizes  the  importance  of  seeing  to  it  that  what¬ 
ever  law  you  recommend  to  insure  freedom  of  information,  it  should  be  as  clear, 
as  direct,  as  forceful,  as  simple  and  as  understandable  as  possible.  It  is,  of 
course,  easy  to  say  this  and  difficult  to  write  such  a  law.  I  commend  your  sub¬ 
committee,  however,  for  making  the  effort. 

Let  the  subcommittee  make  it  clear  that  access  to  information  is  the  ordi¬ 
nary  ;  that  denial  is  the  extraordinary. 

Let  the  subcommittee  make  clear  that  it  is  not  for  the  citizens  to  explain  his 
interest  in  having  the  information ;  it  is  instead  for  the  Federal  agency  to  explain 
its  denial  of  the  citizen’s  request. 

Let  us  put  the  onus  of  proof  on  the  agency,  not  on  the  citizen. 

My  best  wishes  to  the  subcommittee  and  its  important  work. 

Sincerely  yours, 


E.  L.  Bartlett. 


Statement  of  Hon.  Lee  Metcalf,  a  U.S.  Senator  From  the  State  of  Montana 

It  is  a  pleasure  to  support  H.R.  5012  and  related  bills  which  are  similar  to  a 
bill  which  I  sponsored  to  establish  a  Federal  public  records  law. 

The  Federal  Government  has  much  to  learn  from  the  State  governments  about 
access  to  public  information.  Let  me  illustrate  with  some  of  the  aceess-to- 
information  statutes  in  the  State  of  Montana,  where  the  entire  spectrum  of 
public  decisionmaking — from  agency  files  to  legislative  proceedings — is  as  open 
as  Montana’s  wide-open  spaces. 

One  of  our  statutes  (sec.  93-1001-4),  Revised  Codes  of  Montana,  1947,  Anno¬ 
tated)  states  that  “every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any 
public  writing  of  this  State  except  as  otherwise  expressly  provided  by  statute.’’ 
This  is  not  an  empty  statute,  for  the  next  paragraph  (93-1001-4)  spells  out  how 
the  public  official  must  produce  certified  copies  of  public  records  demanded  by 
any  citizen. 

Another  section  (59-512)  states  that  “public  records  and  other  matters  in  the 
office  of  any  officer  are  at  all  times  during  office  hours,  open  to  the  inspection  of 
any  person.”  Only  two  exceptions  to  this  statute  are  given — cases  of  attachment 
in  possession  of  the  clerk  of  court  before  filing  of  a  return  of  service,  and  child 
adoption  files.  In  each  of  these  exceptions,  access  to  the  records  still  is  possible 
under  certain  conditions. 
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Montana  leads  most  States  in  the  types  of  proceedings  which  are  declared  open 
to  newspaper  reporters.  While  some  States  limit  reporting  of  meetings,  Mon¬ 
tana  permits  fair  and  true  reporting  of  legislative  judicial  and  “other  public 
official  proceedings’’  (Rev.  Codes  of  Mont.,  Ann.,  1947,  sec.  94r-2807). 

We  can  learn  some  lessons  from  the  experience  of  a  State  with  open  access 
laws. 

The  first  lesson  is  that  these  and  other  liberal  access  statutes,  do  not  hinder 
the  efficient  operation  of  government.  As  a  former  Montana  Supreme  Court 
justice,  I  can  say  that  rarely  has  the  administration  of  justice  been  hampered 
by  these  access  statutes.  In  fact,  Montanans  are  well  informed  about  their 
State  government.  Through  the  efforts  of  the  wire  services,  newspapers,  and 
radio  and  television,  all  of  our  citizens — living  in  the  largest  inland  State  in  the 
Union— can  be  immediately  informed  about  the  workings  of  their  legislature, 
courts,  numerous  State  boards,  public  meetings,  hearings,  and  other  State  and 
local  matters. 

The  second  lesson  we  can  learn  from  Montana  is  that  democracy  is  helped, 
not  hindered,  by  open  access  laws.  I  can  declare  without  reservation  that 
Montana  is  one  of  the  most  politically  viable  States  in  the  Union.  There  are 
no  “safe”  districts  in  Montana.  There  are  no  party  machines  in  Montana.  This 
is  due,  largely  I  believe,  to  Montana’s  relatively  well-informed  citizens  who 
cannot  be  fooled  by  backstage  political  string  pulling.  Surely,  there  are  abuses 
of  the  public  trust ;  certainly,  I  do  not  always  agree  with  the  actions  taken  and 
decisions  made  by  some  State  officials.  But  I  am  always  comforted  by  the  fact 
that  these  abuses,  actions,  and  decisions — and  facts  surrounding  them — are 
generally  known  to  the  majority  of  Montana’s  electorate  wTho  may  then  act  to 
correct  the  mistakes. 

I  only  wish  that  Montanans  had  the  same  access  to  records  of  their  Federal 
Government  as  they  do  of  their  State  government.  This  leads  me  to  the  third 
lesson  that  we  can  learn  from  Montana’s  experience.  In  my  State  there  is  little 
distrusts  of  the  State  government.  There  is  always  criticism — most  of  it  intelli¬ 
gent  and  knowledgeable — but  there  is  little,  if  any,  cynicism.  When  the  citizen 
becomes  separated  from  his  government  and  its  activities,  a  sense  of  distrust 
develops.  I  am  convinced  that  much  of  the  anti-Federal  reaction  in  the  West 
comes  partly  from  some  citizens  of  good  will  who  have  experienced  arbitrary 
and  unexplained  actions  by  Federal  officials  in  the  State — actions  from  which 
the  citizens  felt  they  have  had  no  recourse.  For  the  good  of  our  Republic  and 
to  rekindle  a  sense  of  participation  in  our  Federal  Government,  I  believe  an  im¬ 
portant  step  would  be  the  passage  of  a  Federal  public  records  law.  With  this 
legislation,  it  would  be  possible  for  the  citizen  to  take  recourse  against  arbitrary 
administrative  decisions.  He  could  demand  and  receive  information  on  decisions 
made  at  the  Federal  level.  With  this  information  he  could  more  adequately 
challenge  arbitrary  bureaucratic  acts.  If  he  is  denied  information,  he  can  seek 
a  judicial  judgment  with  the  Federal  agency  carrying  the  burden  of  proof.  In 
this  process,  the  privacy  of  the  individual  records  in  the  Government  can  be 
protected  while  the  information  concerning  bureaucratic  mistakes  will  be  opened. 
The  result,  I  believe,  will  be  a  healthier  confidence  in  the  Federal  Government. 
The  result,  then,  is  a  more  efficient  Federal  Government. 

H.R.  5012.  and  my  companion  bill  which  I  cosponsored  in  the  Senate,  would 
make  information  in  Federal  Government  agencies  more  readily  available  and 
would  sharply  define  the  purposes  for  which  information  may  be  legitimately 
withheld. 

Let  me  illustrate  this  with  one  example.  It  took  the  House  Government  In¬ 
formation  Subcommittee  4  years  to  force  the  Bureau  of  Land  Management  to 
make  public  the  reports  by  BLM  engineers  on  the  value  of  public  lands  for  which 
applications  had  been  filed.  At  first  glance  this  may  seem  to  be  a  small  matter, 
but  those  of  us  from  the  fast-growing  West  recognize  the  importance  of  the  public 
lands  held  in  stewardship  by  the  Federal  Government.  In  Montana,  30  percent 
of  the  State’s  land  is  federally  controlled.  In  other  Western  States  the  per¬ 
centage  is  also  high.  As  the  pressure  for  settling  these  public  lands  has  in¬ 
creased  in  recent  years,  there  have  been  complaints  about  Bureau  of  Land  Man¬ 
agement  decisions  on  applications  for  private  use  of  the  land.  Only  by  making 
available  the  records  of  the  Bureau’s  actions  could  the  complaints  be  silenced. 
But  for  a  number  of  years  the  basic  documents  showing  land  examiner’s  valua¬ 
tions  of  parcels  of  public  lands  were  withheld  from  the  public.  Today,  those 
reports  are  public  records,  and  there  is  more  public  confidence  in  the  Bureau 
of  Land  Management  decisions  on  these  applications. 
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But  this  subcommittee  cannot  alone  break  the  curtain  of  secrecy  and  with¬ 
holding.  It  can  only  handle  specific  cases  over  a  long  period  of  time.  A  Federal 
public  records  law  is  necessary  to  counteract  the  massive,  agency-by-agency  with¬ 
holding.  Such  a  law  will  make  it  unprofitable  for  agencies  to  withhold  when  in 
doubt.  With  the  threat  of  a  judicial  judgment,  many  routine  records  will  be 
available,  and  many  others  will  be  open  with  far  less  effort  than  it  takes  today. 

The  great  strength  of  democracy  in  Montana  is  that  it  does  not  operate  behind 
closed  doors.  Access  to  State  records  is  not  enough.  We  have  delegated  to 
Federal  agencies  authority  to  spend  billions  of  dollars  each  year.  The  work  of 
Federal  regulatory  agencies  affects  consumers’  expenditures  of  billions  more 
for  light,  heat,  transportation,  communications,  securities,  and  in  trade.  To 
assure  prudent  expenditure  of  Federal  funds  and  to  guarantee  fair  rates  for 
consumers,  we  must  supervise  the  work  of  our  public  servants  on  the  Federal 
level.  Supervision  must  be  based  on  knowledge.  A  press  release  is  not  enough. 
The  records  kept  by  our  public  agencies  must  be  public  records.  The  orders  and 
rules,  opinions,  and  decisions  of  our  regulatory  agencies  are  public  business. 
And  public  records  they  should  be. 

I  urge  quick  passage  of  H.R.  5012  so  that  the  Senate  may  consider  its  com¬ 
panion  bill  promptly. 


Statement  of  Hon.  Thomas  L.  Ashley,  a  Representative  in  Congress  From  the 

State  of  Ohio 

For  the  record,  Mr.  Chairman,  I  would  like  to  say  that  I  originally  had  in¬ 
tended  to  appear  before  the  Subcommittee  on  Government  Information  and  For¬ 
eign  Operations  to  testify  in  favor  of  the  so-called  freedom  of  information 
legislation.  At  the  time  I  was  scheduled  to  make  my  presentation,  however,  I  was 
attending  an  International  Maritime  Conference  in  London  at  the  request  of  the 
State  Department. 

Nevertheless,  I  wish  to  briefly  state  my  support  for  this  legislation  to  clarify 
and  protect  the  right  of  the  public  to  Government  information.  The  issue  which 
H.R.  5012,  which  I  have  cosponsored,  seeks  to  resolve  is  where  Government  secrecy 
ends  and  public  accountability  begins,  of  finding  the  right  combination  of  freedom 
and  security. 

Many  States  have  a  public  records  statute  which  gives  the  citizen  a  right  to 
inspect  public  records,  and  specifies  the  only  information  which  officials  can  with¬ 
hold.  The  Federal  Government,  unfortunately,  has  no  such  public  records  statute, 
and  in  recent  years  officials  in  the  executive  departments  and  agencies  have  ap¬ 
peared  confused  as  to  what  authority  they  have  either  to  give  or  withhold  infor¬ 
mation.  Contrary  to  the  intent  of  Congress,  they  frequently  rely  on  a  section  of 
the  Administrative  Procedure  Act  to  withhold  information  from  the  Congress,  the 
press,  and  the  public. 

The  qualifications  of  section  3  of  the  Administrative  Procedure  Act  have  en¬ 
abled  agencies  to  assert  the  power  to  withhold  practically  all  the  information  they 
do  not  see  fit  to  disclose.  Investigations  by  this  subcommittee  show  that  that  sec¬ 
tion  of  the  law,  meant  to  be  a  disclosure  statute,  has  been  repeatedly  used  as  a 
shield  of  secrecy. 

The  legislation  now  being  considered  is  in  essence  nothing  more  than  a  house¬ 
keeping  measure  to  clarify  existing  law  and  to  put  a  brake  to  a  growing  penchant 
for  secrecy  among  Government  officials.  It  would  eliminate  many  of  the  vague 
phrases  in  the  present  statute,  set  up  workable  standards  for  making  records  open 
to  public  inspection,  eliminate  the  test  of  who  has  the  right  to  different  informa¬ 
tion  and  give  a  remedy  in  court  to  any  aggrieved  person,  with  the  burden  of  prov¬ 
ing  the  legitimacy  of  withholding  on  the  agency.  To  protect  information  which 
should  be  kept  secret,  the  measure  makes  exceptions  for  matter  exempted  from 
disclosure  by  statute,  state  and  military  secrets  and  matter  relating  to  national 
defense,  and  matters  relating  solely  to  internal  personnel  rules  and  practices. 
Material  specifically  covered  by  executive  privilege  would  not  be  affected  by  the 
bill. 


Statement  of  Hon.  Ed  Edmondson,  a  Representative  in  Congress  From  the 

State  of  Oklahoma 

I  want  to  commend  Mr.  Moss  for  his  long  and  fruitful  record  of  interest  in 
the  principle  of  freedom  of  information,  and  in  this  bill  to  establish  a  meaningful 
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Federal  public  records  law,  which  it  is  my  privilege  to  join  him  in  sponsoring 
in  the  House  of  Representatives. 

Of  all  the  constitutional  guarantees  which  protect  the  American  people,  per¬ 
haps  the  most  fundamental  is  the  guarantee  of  a  free  press — and  with  It  the 
guarantee  of  full  reporting  of  the  Government  and  its  function. 

There  has  been  a  problem  in  protecting  the  public’s  right  to  know  what  the 
Federal  departments  and  agencies  are  doing,  and  it  is  my  strong  feeling  that 
Mr.  Moss’  bill  provides  an  effective  solution  to  the  problem  by  placing  the  burden 
of  proof  in  the  courts  that  information  should  be  withheld  upon  the  agency  which 
wants  to  withhold  it.  This  bill  takes  away  the  agency’s  right  to  decide  what  is 
and  what  is  not  the  public’s  business,  a  right  which  has  sometimes  been  abused. 

This  bill  reinforces  the  American  people’s  guarantee  to  a  free  press  and  a  free 
flow  of  information  from  the  Government,  and  it  is  my  sincere  hope  that  it  wins 
early  congressional  approval. 


Letter  From  Hon.  Wright  Patman,  a  Representative  in  Congress  From  the 

State  of  Texas 

Hon.  John  E.  Moss, 

Chairman,  Government  Information  Subcommittee, 

Rayburn  House  Office  Building. 

Dear  John  :  All  of  us  owe  you  a  debt  of  gratitude  for  your  10-year  effort  to 
remove  the  barriers  to  a  free  flow  of  Government  information.  In  particular, 
I  recall,  with  the  greatest  admiration,  the  successful  fight  you  waged  in  1958  to 
make  available  to  the  public  applications  for  tax  exemption. 

As  you  well  know,  the  area  of  tax-exempt  foundations  is  one  of  the  areas  that 
truly  needs  full  disclosure.  This  is  supported  not  only  by  your  work  but  also  by 
investigations  conducted  by  the  House  Small  Business  Committee,  which  lias, 
since  1962,  been  engaged  in  a  factfinding  study  of  the  impact  of  privately  con¬ 
trolled,  tax-exempt  foundations  on  the  Nation’s  economy — dealing,  in  part,  with 
foundation-controlled  enterprises  in  competition  with  taxpaying  businessmen. 
During  the  course  of  our  study,  I  have  urged  the  Treasury  Department  to  make 
available  to  the  public  all  information  on  tax-exempt  foundations.  We  have  been 
able  to  get  some  reforms  in  this  area,  and  certain  information  that  was  formerly 
classified  as  confidential  is  now  available  to  the  public. 

For  example,  foundations  owning  10  percent  or  more  stock  in  a  corporation  are 
required  to  attach  a  list  to  tax  return  form  990-A  showing  (1)  the  name  of  the 
corporation,  (2)  the  number  of  shares  of  each  type  of  stock  owned  (including 
information  indicating  whether  the  stock  is  voting  or  nonvoting),  and  (3)  the 
value  of  the  stock  as  recorded  in  the  foundation’s  books.  Until  1962,  the  Treas¬ 
ury  Department  followed  a  policy  of  nondisclosure  of  such  information.  Since 
then,  such  ownership  of  corporate  stock  by  tax-exempt  foundations  has  been  made 
available  to  the  public.  In  addition,  the  Treasury  has  amended  its  regulations 
to  permit  the  public  to  obtain  photocopies  of  portions  of  foundation  tax  returns 
which  were  not  previously  available  to  the  public. 

However,  there  is  still  one  area  of  information  which  certain  Treasury  bureau¬ 
crats  want  to  hide  from  public  view.  That  area  deals  with  the  names  and  ad¬ 
dresses  of  donors  and  the  amounts  they  contribute  to  foundations.  Yet,  those 
officials  well  know  that  any  number  of  foundations  voluntarily  place  such  in¬ 
formation  in  the  portions  of  their  tax  returns  that  are  open  to  public  inspection. 

Under  present  Treasury  regulations,  a  foundation’s  tax  return  is  divided  into 
two  parts.  One  part  is  known  as  the  “public  portion”  and  the  other  section  is 
termed  the  “private  portion.”  The  public  portion  is  open  to  inspection  at  the 
district  offices  of  the  Internal  Revenue  Service  and  Washington,  D.C.  The  names 
and  addresses  of  the  donors  and  the  amounts  contributed  by  them  is  the  only 
information  that  does  not  appear  in  the  public  portion.  Except  for  this,  the 
public  and  private  portions  of  a  foundation’s  tax  returns  are  identical. 

The  names  and  addreses  of  donors  and  their  contributions  are  omitted  from 
the  public  portion  because  the  Internal  Revenue  Service  maintains  that  such  dis¬ 
closure  is  prohibited  by  law.  There  is  considerable  inconsistency  in  the  Internal 
Revenue  Service  reasoning.  On  the  one  hand,  the  Internal  Revenue  Service  says 
that,  based  on  its  interpretation  of  the  law,  names  and  addresses  of  donors  and 
the  amounts  they  contribute  cannot  be  made  available  to  the  public.  But,  on 
the  other  hand,  the  same  Internal  Revenue  Service  officials  testified  at  our  hear¬ 
ings  last  year  that  such  information  is  definitely  open  to  public  inspection  if  a 
foundation  records  it  in  the  public  portion  of  its  tax  return.  Yet,  the  present 
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law  does  not  say  that  such  information  is  public  if  it  is  recorded  in  the  public 
portion  of  a  tax  return. 

There  is  no  earthly  reason  why  there  should  not  be  full  disclosure  to  the  pub¬ 
lic — that  is,  the  names  and  addresses  of  donors  and  the  amounts  of  their  con¬ 
tributions  should  be  open  to  public  inspection.  The  public  is  entitled  to  know 
who  is  supporting  the  foundations.  If  there  is  any  hanky-panky  going  on,  the 
uublic  would  thus  be  informed  as  to  who  is  carrying  it  on.  If,  for  example, 
“hot”  money  is  finding  its  way  into  tax-exempt  foundations,  certainly  the  public 
should  know  about  it.  By  making  it  mandatory  that  the  public  be  informed, 
potential  hanky-panky  may  be  avoided. 

Public  disclosure  of  donor-information  can  serve  as  a  restraint  upon  unfair, 
self-dealing  practices.  Douglas  Dillon,  former  Secretary  of  the  Treasury,  ad¬ 
mitted  before  our  subcommittee  last  July  that  a  foundation  can  be  a  source  of 
unfair  competition  arising  from  active  use  of  foundation  assets  by  donors  or 
trustees  for  private  business  ends.  The  Secretary  agreed  that  a  foundation 
could  be  used  as  a  device  for  engaging  in  various  trade  practices  which  might 
be  in  violation  of  certain  statutes  administered  by  the  Federal  Trade  Commission 
or  the  Antitrust  Division.  Contributions  received  from  persons  or  organizations 
that  supply  goods  or  services  to  a  company  interlocked  with  a  foundation,  or 
contributions  received  from  persons  or  organizations  that  buy  goods  or  services 
from  a  company  interlocked  with  the  foundation  constitute  one  of  the  areas  of 
possible  violation  of  such  statutes.  The  Secretary  agreed  that  this  is  one  of 
the  problem  areas  that  should  be  considered  in  drafting  legislation  wdiich  would 
prohibit  self-dealing. 

Mortimer  M.  Caplin,  former  Commissioner  of  the  Internal  Revenue  Service, 
is  well  aware  of  the  problems  involved  in  barring  the  public  from  donor  informa¬ 
tion.  Mr.  Caplin  testified  that  “there  should  be  the  greatest  of  disclosure  by 
foundations  to  the  public.  Exemption  is  an  extremely  preferred  status  under 
our  tax  system.”  He  also  suggested  that  there  should  be  a  careful  examination 
of  that  portion  of  the  law  which  permits  contributions  from  one  foundation  to 
another,  and  from  that  foundation  to  another  foundation. 

The  late  President  Kennedy  had  assured  me  that  he  favored  public  inspection 
of  all  information  contained  in  foundation  tax  returns.  But,  unfortunately, 
certain  Treasury  officials  now  consider  that  the  public,  which  pays  their  salaries 
and  subsidizes  foundations,  is  not  worthy  of  learning  the  names  and  addresses 
of  donors  and  the  amounts  they  contribute  to  foundations. 

Those  officials  have  apparently  even  managed  to  sell  Secretary  Dillon  on  the 
desirability  of  concealing  these  vital  facts  from  the  public.  During  the  course 
of  our  hearings  of  last  July,  Secretary  Dillon  agreed  that  the  names  and  addresses 
of  donors  to  a  foundation  should  be  open  to  public  inspection.  However,  at  a 
later  date,  when  the  Secretary  reviewed  the  transcript,  he  completely  changed 
his  earlier  answTer  by  stating:  “I  think  it  quite  proper  that  the  names  and  ad^ 
dresses  of  the  original  creators  of  a  foundation  should  be  made  public  at  the  time 
the  foundation  receives  its  tax  exemption.”  At  the  same  hearing,  Secretary 
Dillon  agreed  that  all  matters  relating  to  the  granting  or  denial  of  tax  exemp¬ 
tion  as  well  as  revocations  and  penalties  should  be  made  public.  However, 
subsequently  when  the  Secretary  reviewed  the  transcript,  he  qualified  his  earlier 
answer  by  saying:  “I  would  not  object  to  public  disclosure  with  respect  to  a 
foundation’s  application  for  exempt  status  or  the  statutory  grounds  upon  which 
a  foundation’s  exemption  was  revoked.  Of  course,  I  do  not  think  that  it  would 
be  wise,  from  an  overall  viewpoint,  to  open  internal  memorandums  and  reports 
to  public  inspection.” 

The  position  of  those  officials  is  somewhat  ridiculous  when  you  consider  that 
anyone  can  pick  up  a  newspaper  any  day  of  the  week  and  find  a  story  stating 
that  Mr.  Donald  Dill  Pickle  III  has  proudly  contributed  $100,000  to  the  Founda¬ 
tion  for  the  Preservation  of  Dill  Pickles.  Hence,  the  name  of  the  donor  and  the 
recipient  of  the  gift  are  proudly  displayed  for  all  to  see. 

And.  let  us  suppose  that  the  Foundation  for  the  Preservation  of  Dill  Pickles 
contributed  to  the  Foundation  for  the  Preservation  of  Sweet  Pickles.  Under 
the  law.  the  Foundation  for  the  Preservation  of  Dill  Pickles  is  required  to  list 
on  its  tax  return  the  amount  contributed  and  the  name  and  address  of  the 
recipient,  which,  in  this  case,  would  be  the  Foundation  for  the  Preservation  of 
Sweet  Pickles.  Since  such  information  is  open  to  public  inspection  at  the  Inter¬ 
nal  Revenue  Service  offices,  there  is  no  secret  about  the  fact  that  the  Founda¬ 
tion  for  the  Preservation  of  Sweet  Pickles  received  a  gift  from  the  Foundation 
for  the  Preservation  of  Dill  Pickles. 
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In  addition,  the  trade  publication  of  the  tax-exempt  foundations,  Foundation 
News,  which  is  published  bimonthly  by  the  Foundation  Library  Center  of  New 
York  City,  records  in  each  issue  the  names  of  numerous  donors  making  gifts  of 
$10,000  or  more,  as  well  as  the  names  of  the  recipients  and  the  amounts  received. 
Thus,  there  is  nothing  secret  about  the  donors  listed  in  Foundation  News. 

As  a  matter  of  fact,  only  1  foundation — out  of  almost  600  under  study — 
has  complained  to  us  about  the  fact  that  names  of  its  donors  and  the  amounts 
they  contributed  were  made  public.  That  foundation  is  the  American  Enter¬ 
prise  Institute  for  Public  Policy  Research,  Washington,  D.C.,  which  asked  us  to 
withhold  such  information  from  the  press.  My  answer  was  “No.”  This  foun¬ 
dation  seems  to  be  particularly  concerned  about  our  making  public  its  donors 
for  fiscal  year  ending  June  30,  1964,  and  has  thus  far  failed  to  furnish  us  a  copy 
of  its  form  990-A  tax  return  for  that  year. 

There  is  no  doubt  but  that,  in  a  democratic  society,  secrecy  can  be  destructive 
to  the  whole  body  politic.  Secrecy  in  tax-exempt  foundations — which  are 
given  their  special  privilege  by  the  representatives  of  the  American  people  in 
the  Congress  of  the  United  States — is  altogether  out  of  tune.  It  is  the  public 
that  pays  for  foundation  tax  exemption.  Every  single  tax  exemption  creates 
an  additional  burden  for  those  who  do  have  to  pay  taxes.  Therefore,  in  my  view, 
the  American  people  are  entitled  to  complete — I  wish  to  emphasize  that  word 
“complete”— information  regarding  the  operations  of  tax-exempt  foundations. 

I  believe  in  freedom  of  information.  But  I  believe  that  public  information 
extends  not  only  to  the  government  in  power  and  to  all  branches  of  it,  but  to 
those  instrumentalities  such  as  tax-exempt  foundations  which  are  given  extraor¬ 
dinary  privileges  in  our  society.  The  privilege  of  exemption  from  taxation 
bears  with  it  a  great  responsibility.  It  is  the  responsibility  to  let  the  people 
know  who  gives  what  for  what.  Hence,  I  think  that  I  am  not  asking  too  much 
for  freedom  of  information  regarding  tax-exempt  foundations.  The  source  of 
their  funds  is  of  great  interest  to  the  press  and  public.  I  believe  the  American 
people  ought  to  know,  because  they  are  paying  the  burden  out  of  their  pocket- 
books. 

The  public  interest  will  be  w’ell  served  if  the  House  Government  Information 
Subcommittee  will  give  consideration  and  approve  the  need  for  making  such 
donor  information  available  to  the  public. 

Sincerely  yours, 


Wright  Patman. 


Statement  of  Hon.  Dante  B.  Fascell,  a  Representative  in  Congress  From 

the  State  of  Florida 

I  appreciate  the  opportunity  to  present  my  views  to  the  subcommittee,  not  only 
because  one  of  the  bills  you  are  considering  was  introduced  by  me  but  also  because 
I  have  a  deep,  personal  interest  in  the  people’s  right  to  know.  That  interest  is 
based  on  nearly  10  years  of  service  with  John  Moss  as  a  member  of  this  subcom¬ 
mittee  and  as  a  member  of  its  predecessor  which  initiated  the  study  of  informa¬ 
tion  problems — the  study  which  resulted  in  the  bills  now  before  this  subcom¬ 
mittee. 

I  address  you  as  a  partisan — not  in  the  political  sense  but  in  the  moral  sense. 
Access  to  Government  information  is  not  an  issue  based  on  political  parties; 
it  is  based  on  a  concept  of  government.  By  conviction,  and  by  virtue  of  many 
years  experience  fighting  for  the  people’s  right  to  know,  I  am  strongly  partisan 
in  favor  of  the  Federal  public  records  law  which  would  be  established  by  the 
bills  before  this  subcommittee. 

Iam  surprised — and  a  little  saddened — at  the  opposition  which  has  developed 
to  a  Federal  public  records  law.  I  note  that  a  number  of  the  Nation’s  major 
civic  and  professional  organizations  support  the  proposal,  but  I  also  note  that 
nearly  all  of  the  departments  and  agencies  of  the  Federal  Government  take  the 
opposite  side.  They  are  strongly  opposed  to  a  Federal  public  records  law  as  set 
forth  in  the  bills  before  this  subcommittee.  These  bills  are  not  an  offhand 
development ;  they  are  the  result  of  many  years  work  by  this  subcommittee,  by 
its  counterpart  in  the  Senate,  by  dedicated  newsmen  and  by  many  Federal 
Government  officials.  I  had  thought  that,  over  the  years,  there  might  be  a 
change  of  heart  by  those  secrecy-minded  bureaucrats  who  contended  that  they — 
and  they  alone — knew  what  information  is  good  for  the  American  people.  I  am 
afraid  that  is  not  the  case.  When  legislation  similar  to  the  bills  before  you  was 
considered  by  the  Senate,  that  body  took  into  account  complaints  by  Federal 
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officials  that  certain  categories  of  Government  information  must  not  be  released. 
Each  valid  complaint  was  answered,  I  believe,  by  the  legislation  passed  by  the 
Senate  and  introduced  in  the  House  by  myself  and  a  number  of  my  colleagues. 
But  still  the  proposed  Federal  Public  Records  Law  is  not  weak  enough  for  most 
Federal  departments  and  agencies.  Yesterday  you  heard  witnesses  seriously 
urge  that  the  proposed  Federal  public  records  law  be  weakened  further;  today 
I  would  like  to  discuss  some  of  those  suggestions  for  a  weaker  law. 

This  Subcommittee  was  urged  to  disapprove  legislation  which  would  make 
the  records  of  the  Federal  Government  “promptly  available  to  any  person.” 
Instead,  witnesses  said,  the  present  law  should  be  left  as  it  is — information  need 
be  made  available  only  to  “persons  properly  and  directly  concerned.”  What  a 
misused  provision  of  law  this  has  been  over  the  years.  A  Government  employee 
decides  whether  a  citizen,  petitioning  the  Government,  has  a  proper  right  to 
information.  We  heard  just  such  an  argument  in  the  very  first  hearings  held 
by  this  subcommittee  in  1955.  We  heard  the  Civil  Service  Commission  Chairman 
argue  that  he  would  disclose  the  names  and  salaries  of  Government  employees 
only  to  a  “legitimate”  reported  who  wanted  the  information  for  a  “reasonable” 
purpose.  And  why  did  he  arrogate  unto  himself  the  power  to  determine  the 
legitimacy  of  a  request  for  Government  information?  He  testified,  in  explana¬ 
tion,  that  “we  do  not  want  to  wash  our  dirty  linen  in  public.” 

Government  information  should  be  available  to  “any  person”  for  a  very  good 
reason — it  is  the  character  of  the  information  that  determines  its  availability, 
not  the  character  of  the  person  requesting  it.  The  Government — and  its  em¬ 
ployees — have  no  right  to  discriminate  between  citizens  who  seek  the  facts  of 
Government.  If  the  particular  item  of  information  is  of  the  type  which  must  be 
kept  within  the  official  Government  family — and  that  includes  the  Congress — • 
it  should  he  withheld  from  all  the  public.  It  should  not  be  made  available  to 
the  favored  few  as  the  present  law  permits. 

One  witness  before  this  subcommittee  used,  as  an  example  of  the  type  of  in¬ 
formation  which  would  be  disclosed  under  the  proposed  Federal  public  records 
law,  the  studies  being  prepared  for  Congress  in  connection  with  the  coin  shortage. 
The  General  Counsel  of  the  Treasury  Department  said  that  misuse  of  the  study — 
which,  he  contended,  they  would  be  forced  to  disclose — would  lead  to  hoarding 
of  coins  and  profit  by  speculators. 

The  Treasury  Department  could  not  be  further  from  the  fact.  I  speak  not  only 
as  an  author  of  the  bills  -which  the  Department  criticized  hut  also  as  chairman 
of  another  subcommittee  of  the  House  Government  Operations  Committee  which 
has  just  issued  a  report  on  the  coin  shortage  problems.  Certainly  a  communica¬ 
tion  between  the  Treasury  Department  and  the  Congress  on  the  policy  problems 
of  the  coin  shortage  should  be  protected  from  premature  disclosure.  And  it  would 
be  protected  by  a  provision  of  the  legislation  which  protects  interagency  messages 
on  matters  of  policy.  .Just  as  certainly,  the  Treasury  Department  would  have 
the  necessary  power  under  the  proposed  law  to  protect  other  information  which 
has,  in  the  past,  permitted  coin  speculators  to  gain  an  unfair  advantage.  The 
report  by  my  subcommittee  urged,  for  instance,  that  the  Treasury  Department 
halt  the  publication  of  monthly  reports  on  coin  production  in  the  Nation’s  two 
mints.  These  reports  have  been  used  by  speculators  to  gain  knowledge  of  when 
to  hoard  coins  produced  in  small  amounts  during  any  1  month.  Following  my 
subcommittee’s  suggestion,  the  monthly  coin  production  reports  were  abolished 
and  the  Treasury  Department  could  take  exactly  the  same  action  under  the  pro¬ 
posed  Federal  public  records  law.  One  provision  of  the  proposed  legislation  ex¬ 
empts  from  disclosure  “conditions  reports  prepared  by  *  *  *  any  agency  respon¬ 
sible  for  the  *  *  *  supervision  of  financial  institutions.”  Certainly,  the  reports 
to  which  my  subcommittee  objected  fall  in  this  category.  Thus,  I  do  not  believe 
the  Treasury  Department  can  use  this  example  as  valid  grounds  for  opposing 
a  Federal  public  records  law. 

It  has  been  my  experience  that  the  Federal  agencies  can  alwrays  come  up  with 
an  excuse  for  secrecy.  If  the  laws  passed  by  Congress  and  signed  by  the  Presi¬ 
dent  do  not  give  them  the  power  they  seek,  they  fall  back  on  their  interpretation 
of  the  Constitution.  And  the  opponents  of  the  proposed  Federal  public  records 
law  are  doing  just  that.  They  are  arguing  that  such  a  law  would  be  uncon¬ 
stitutional — that  the  Congress  does  not  have  the  power  to  tell  the  executive  branch 
of  Government  to  open  its  files  to  the  citizens  of  our  Nation.  This  argument  has 
all.  the  aspects  of  a  ghost  I  thought  we  had  laid  to  rest  while  I  served  on  this  sub¬ 
committee.  It  is  the  dead  issue  of  “executive  privilege”  wrapped  in  a  new  wind¬ 
ing  sheet. 
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Time  after  time  Federal  officials  far  down  the  administrative  line  from  the 
President  raised  the  cry  of  “executive  privilege”  when  faced  with  a  demand 
to  disclose  the  facts  of  Government.  Time  after  time  they  held  up  their  inter¬ 
pretation  of  the  Constitution  as  a  shield  against  public  knowledge  of  their  ac¬ 
tivities.  They  relied  on  their  interpretation — not  the  Court’s  interpretation,  nor 
the  laws  spelling  out  the  Constitution.  They  said  that  article  II  of  the  Constitu¬ 
tion,  granting  the  “executive  power”  to  the  President  and  charging  him  to  “take 
care  that  the  laws  be  faithfully  executed”  gave  the  whole  range  of  bureaucracy 
the  power  to  ignore  the  laws  of  the  land.  This  claim  of  “executive  privilege”  was 
cut  back  to  size  in  19G2  when  the  President  said  he,  and  he  alone,  would  decide 
in  each  and  every  case  whether  such  a  privilege  would  be  claimed  against  the 
Congress. 

Now  the  issue  is  raised  again  by  representatives  of  Federal  Departments  who 
claim  that  Congress  does  not  have  the  power,  under  the  Constitution,  to  enact 
the  proposed  Federal  public  records  law.  What  they  are  claiming,  of  course,  is 
that  Congress  does  not  have  the  authority  to  enact  a  public  records  law  which  is 
not  acceptable  to  them.  Certainly  a  public  records  law  can  be  enacted,  and  it  has 
been — it  is  the  weak  provision  under  which  the  Federal  agencies  now  determine 
how  much  the  public  shall  know  about  their  operations.  But  just  as  certainly 
the  Congress  has  the  authority  to  enact  a  strong  Federal  public  records  law.  In 
fact,  Congress  has  the  duty  to  enact  such  a  law. 

The  proposal  before  you  is  just  such  a  measure.  I  urge  upon  you  its  approval. 


Statement  of  Hon.  Sam  M.  Gibbons,  a  Representative  in  Congress  From 

the  State  of  Fi.orida 

Mr.  Chairman,  and  members  of  the  Subcommittee  on  Foreign  Operations  and 
Government  Information,  I  am  pleased  to  have  this  opportunity  to  present  my 
views  on  the  right  of  all  Americans  to  know  what  their  Government  is  doing  and 
legislation  which  has  been  introduced  to  safeguard  this  cherished  right. 

The  “right  to  know”  is  one  of  the  very  basic  of  all  American  rights  under  the 
Constitution  of  the  United  States.  It  is  the  cornerstone  of  our  great  democracy. 
It  must  be  preserved  at  all  costs. 

With  the  great  growth  of  our  Federal  Government,  and  government  at  all 
levels,  for  that  matter,  it  is  increasingly  important  that  the  right  of  all  of  our 
citizens  to  have  free  access  to  certain  information  be  not  diminished,  but  en¬ 
hanced.  Not  weakened,  but  improved. 

I,  along  with  several  other  of  my  colleagues,  have  introduced  bills  to  require 
every  Federal  agency  to  make  all  its  records,  with  certain  exceptions,  readily 
available  to  any  interested  citizen  of  this  country.  If  such  an  individual  felt 
he  were  being  denied  access  to  Government  information  to  which  he  felt  justly 
entitled  under  this  legislation,  he  could  go  into  a  Federal  district  court  and 
force  the  appropriate  Federal  officials  to  produce  the  data  or  show  sufficient 
cause  why  they  were  deemed  “privileged.” 

Under  the  Administrative  Procedure  Act  of  1947,  Federal  agencies  were  re¬ 
quired  to  make  official  information  available  to  the  Congress  and  the  American 
people  under  certain  conditions. 

Unhappily,  the  plain  truth  of  the  matter  is  that  the  act  has  aided  the  various 
Federal  departments  and  agencies  to  maintain  a  tight  lid  of  secrecy  over  records 
which  clearly  should  not  be  so  labeled.  The  problem,  I  believe,  arises  from 
wording  in  the  1947  act  too  vague  for  effective  public  access  to  exist. 

I  submit  that  the  language  in  the  present  law  which  allows  each  agency  to 
withhold  certain  information  and  records  at  its  own  discretion,  under  the  guise 
of  “secrecy  in  the  public  interest”  must  be  changed.  And  changed  during  this 
session  of  the  Congress,  if  we  are  to  preserve  our  precious  heritage  of  the  right 
of  the  individual  to  be  as  well  informed  as  he  wishes  to  be  on  certain  matters. 

Presently,  every  last  one  of  our  various  agencies  and  departments  on  the  Fed¬ 
eral  level  are  allowed  to  set  their  own  guidelines  as  far  as  determining  just  what 
“secrecy  in  the  public  interest”  means.  In  fact,  what  one  agency  determines  as 
fitting  in  that  category  may  not  be  so  judged  by  another  agency. 

What  we  need  is  uniformity  established  by  the  Congress,  which  would  tighten 
up  this  clause  in  the  Administrative  Procedure  Act  to  establish  two  objectives : 
(1)  clearly  define  where  the  security  of  the  United  States  stops  and  the  right  of 
every  American  to  know  what  his  Government  is  doing,  and  (2)  provide  an 
effective  judicial  remedy  in  a  Federal  district  court  for  every  U.S.  citizen  who 
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feels  that  he  has  a  legitimate  right  to  certain  Federal  records  and  information 
and  has  been  denied  it. 

Now,  no  one  wants  to  unduly  hamper  or  restrict  any  Federal  agency  or  any 
Federal  official  in  the  proper  performance  of  their  official  responsibilities,  but  on 
the  other  hand,  let  us  all  remember  that  what  we  are  talking  about  is  part  and 
parcel  of  the  great  American  Revolution  of  1776. 

This  country  did  not  fight  the  tyranny  of  a  George  III  to  have  its  citizens, 
nearly  200  years  later,  be  at  the  mercy  of  a  huge  bureaucracy  with  no  adequate 
means  with  which  to  defend  themselves.  It  has  often  been  said  that  “knowledge 
is  power’’  and  particularly  is  this  true  with  respect  to  the  individual  versus 
the  power  of  the  state. 

This  right  to  know  is  one  of  the  most  fundamental  of  all  those  guaranteed  us 
by  the  Constitution  and  the  Bill  of  Rights.  What  my  bill,  H.R.  5237,  and  the 
others  introduced  at  this  session  of  the  Congress  by  interested  colleagues,  would 
do  is  place  the  burden  of  proof  on  the  Federal  agency  or  department  concerned 
in  cases  of  alleged  denial  of  information. 

Accordingly,  any  Federal  agency  would  have  to  prove  its  right  to  deny  specific 
information  and  records  in  a  Federal  court.  This  would  be  a  great  improve¬ 
ment,  in  my  judgment,  over  the  existing  system  whereby  all  an  agency  has  to  do 
is  to  say,  “Why,  we  cannot  divulge  this  information,  because  it  falls  in  the  ‘secrecy 
in  the  public  interest,’  or  ‘confidential  for  good  cause  found’  categories.” 

While  I  am  strongly  in  favor  of  this  legislation  and  the  principle  which  it 
represents,  at  the  same  time,  I  do  not  want  to  do  anything  which  will  jeopardize 
the  security  or  well-being  of  the  United  States.  Clearly,  we  must  draw  a  line 
somewhere,  and  I  would  be  the  first  to  admit  that  unlimited  access  to  each  and 
every  governmental  secret  or  piece  of  information  would  be  both  foolishly  un¬ 
realistic  and  anarchical.  No,  we  do  not  want  that. 

To  safeguard  this  area  of  national  security,  my  bill  would  exempt  from  the 
disclosure  requirement  the  following  obviously  sensitive  areas :  National  defense 
and  foreign  policy  secrets  specifically  protected  by  Executive  order;  documents 
relating  to  internal  personnel  rules  and  practices  of  an  agency ;  information 
specifically  protected  by  other  laws ;  privileged  private  commercial  information 
obtained  from  the  public  such  as  trade  secrets ;  agency  memorandums  dealing 
solely  with  matters  of  law  or  policy ;  personnel  and  medical  files ;  files  of  law 
enforcement  agencies  dealing  with  investigations,  and  reports  of  financial  institu¬ 
tions  submitted  to  regulatory  agencies. 

The  measures  we  are  discussing  today  have  been  labeled  “freedom  of  informa¬ 
tion”  legislation.  What  more  appropriate  designation  could  be  found?  A  de¬ 
mocracy  will  survive  only  as  long  as  her  people  are  free  to  determine  for  them¬ 
selves  her  future  course. 

In  the  darkness  of  secrecy  can  only  be  found  the  seeds  of  tyranny  and  ultimate 
disaster.  The  right  to  know,  one  of  our  most  cherished  possessions  and  one  of 
our  most  cherished  inheritances  from  the  Founding  Fathers,  can  be  further  safe¬ 
guarded  by  enactment  of  this  legislation.  I  strongly  urge  such  action  by  this 
subcommittee  and  the  full  House  Government  Operations  Committee. 


Statement  of  Hon.  Richard  D.  McCarthy,  a  Representative  in  Congress  From 

the  State  of  New  York 

Mr.  Chairman,  I  am  pleased  to  have  this  opportunity  to  comment  in  behalf  of 
the  proposed  Federal  public  records  law. 

I  think  that  my  background — I  once  was  a  reporter  for  a  daily  newspaper — 
gives  me  a  basis  for  understanding  the  necessity  for  this  legislation. 

Because  of  the  statutory  void  in  this  area,  I  feel  strongly  that  a  Federal  records 
law  is  vitally  needed — and  I  have  introduced  a  bill  (H.R.  5020)  similar  to  the 
one  sponsored  by  my  distinguished  colleague,  Congressman  Moss. 

It  is  a  truism  that  a  democratic  society  cannot  function  without  an  informed 
citizenry.  And  an  informed  citizenry  must  rely  on  the  Federal  Government  for 
much  of  the  information  it  needs. 

It  also  is  obvious  that  disclosure  of  some  kinds  of  information  by  the  Federal 
Government  would  be  harmful  to  our  society. 

It  seems  to  me  that  the  Congress  should  attempt  to  strike  a  reasonable  balance 
between  the  public’s  need  to  know  what  its  Government  is  doing  and  the  equally 
important  need  to  maintain  secrecy  in  some  areas. 

In  my  opinion,  the  proposed  legislation — by  establishing  procedures  for  court 
enforcement  of  the  right  to  know,  and  by  specifying  categories  of  information 
that  would  be  exempt  from  disclosure  requirements — would  meet  this  objective. 
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Lettek  From  Hon.  Jack  Edwards,  a  Representative  in  Congress 
From  the  State  of  Alabama 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.G.,  April  5, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Colleague  :  Thank  you  very  much  for  your  letter  of  April  1,  inviting  me 
to  appear  before  your  subcommittee  in  support  of  my  bill,  H.R.  6739,  having  to  do 
with  making  available  Federal  public  records. 

My  bill  is  very  similar  to  other  bills  introduced  on  this  same  subject,  the 
primary  difference  being  that  the  other  bills  provide  that  any  “person”  may 
have  access  to  certain  records.  My  bill  provides  that  any  “citizen”  may  have 
access  to  certain  records. 

I  urge  the  subcommittee  to  favorably  report  this  bill  using  the  word  “citizen” 
rather  than  the  word  “person”  for  obvious  reasons.  I  am  taking  the  liberty  of 
writing  you  since  I  will  be  out  of  town  on  April  5.  Please  make  this  letter  a  part 
of  the  record. 

Sincerely, 


Jack  Edwards. 


Letter  From  Hon.  Robert  E.  Jones,  a  Representative  in  Congress  From  the 

State  of  Alabama 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  March  31,  1965. 

Congressman  John  E.  Moss, 

Chairman,  Foreign  Operation  and  Government  Information  Subcommittee,  House 
of  Representatives. 

Dear  Mr.  Chairman:  As  you  know,  Congressman  Jones  is  recovering  from 
major  surgery  at  the  Bethesda  Naval  Hospital.  Although  he  is  making  the 
normal  anticipated  recovery  following  such  an  operation,  it  is  expected  that 
he  will  have  a  prolonged  convalescence  and,  therefore,  will  not  return  to  his 
official  duties  for  several  weeks.  We  are  pleased  with  the  manner  in  which 
he  has  responded  and  are  hopeful  that  he  will  he  released  from  the  hospital 
within  the  next  2  or  3  weeks. 

In  Congressman  Jones’  absence,  I  am  taking  the  liberty  of  writing  to  you 
regarding  certain  portions  of  H.R.  5012,  now  under  consideration  by  your 
subcommittee.  I  believe,  and  I  am  certain  that  Congressman  Jones  would  be 
in  complete  agreement,  that  the  following  provisions  do  not  strike  a  proper 
balance  between  the  interest  of  the  public  in  obtaining  information  and  the 
interest  of  the  Federal  Government  in  the  efficient  operation  of  its  various 
agencies.  Obviously,  these  suggested  changes  would  not  materially  alter  the 
purpose  of  the  bill  to  which  I  subscribe. 

1.  Exemption  No.  (5)  on  page  3  exempts  intra-agency  or  interagency  memo¬ 
randa  or  letters  dealing  solely  with  matters  of  law  or  policy.  Most  legal  or 
policy  memoranda  must  of  necessity  deal  to  some  extent  with  facts.  Thus, 
inclusion  of  “solely”  largely  nullifies  any  practical  effect  of  the  exemption.  I 
believe  “solely”,  as  it  appears  in  line  9,  should  be  deleted. 

2.  None  of  the  present  exemptions  cover  reports  or  investigations  of  accidents 
or  other  materials  pertinent  to  litigation  which,  if  disclosed,  could  adversely 
and  unfairly  affect  the  government’s  position  in  lawsuits.  Where  litigation 
is  concerned,  there  appears  to  be  no  reason  for  treating  a  Government  agency 
differently  from  a  private  party  in  making  pertinent  information  available. 
The  availability  of  such  materials  is  already  covered  and  should  continue  to 
be  covered  by  the  rules  of  discovery.  It  is  suggested,  therefore,  that  number 
“(8)”  in  line  14  on  page  3  be  changed  to  “(9)”  and  a  new  exception  be  inserted 
which  shall  read  as  follows:  “*  *  *  materials  pertinent  to  litigation  except  to 
the  extent  they  would  be  available  under  established  rules  of  discovery  in  the 
Federal  courts.” 

3.  The  remedy  provided  in  subsection  (b)  on  page  2  for  persons  to  whom 
disclosures  have  not  been  made  refers  in  line  10  to  “*  *  *  records  or  information 
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improperly  withheld.”  Inclusion  of  the  words  “or  information”  appears  to 
to  be  inconsistent  with  the  rest  of  the  subsection  and  creates  ambiguity.  It 
is  suggested  that  these  words  be  deleted  in  the  interest  of  clarity. 

Any  consideration  that  you  may  give  to  any  one  or  all  of  these  suggested 
changes  in  H.R.  5012  will  be  greatly  appreciated. 

With  every  good  wish,  I  am 
Sincerely, 


George  Milstead. 


Statement  of  Hon.  Charlotte  T.  Reid,  a  Representative  in  Congress  From  the 

State  of  Illinois 

Mr.  Chairman,  I  am  indeed  delighted  that  your  subcommittee  is  giving  consid¬ 
eration  to  legislation  dealing  with  the  orderly  disclosure  of  public  information 
by  Government  agencies,  and  it  is  a  pleasure  to  have  an  opportunity  to  present 
this  brief  statement  concerning  H.R.  5021,  a  bill  which  I  introduced  in  the  House 
of  Representatives  on  February  17,  1965,  to  amend  section  161  of  the  Revised 
Statutes  with  respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold 
information  and  limit  the  availability  of  records. 

Let  me  say  at  the  outset  that  my  purpose  in  sponsoring  this  legislation  is  not 
to  unduly  shackle  any  Government  agency,  improperly  restrict  its  administrative 
authority,  or  invade  the  constitutional  privacy  of  any  individual.  On  the  con¬ 
trary,  my  bill  would  designate  eight  specific  categories  of  information  which 
should  be  protected  from  indiscriminate  disclosure.  Considered  in  this  light,  it 
is  my  belief  that  H.R.  5021  would  facilitate  rather  than  hinder  any  agency  in 
determining  the  proper  policy  for  the  release  of  public  data.  Although  this  bill 
may  not  be  the  perfect  panacea,  I  do  believe  it  will  go  a  long  way  toward  allevi¬ 
ating  a  rather  perplexing  problem. 

The  public  records  debate  is  by  no  means  a  new  one,  but  it  seems  to  me  that  the 
continuing  growth  of  the  Federal  executive  establishment  gives  the  question  a  new 
perspective.  The  trend  toward  bigger  government  multiplies  rather  than  dimin¬ 
ishes  the  need  for  disclosure  and  the  necessity  for  supplying  information  to  the 
people.  Certainly  no  one  can  dispute  the  fact  that  access  to  public  records  is  vital 
to  the  basic  workings  of  the  democratic  process,  for  it  is  only  when  the  public 
business  is  conducted  openly,  with  certain  exceptions,  that  there  can  be  freedom 
of  expression  and  discussion  of  policy  so  vital  to  an  honest  national  consensus  on 
the  issues  of  the  day.  It  is  essential  that  free  people  be  well  informed,  and  we 
need  only  to  look  at  some  of  our  international  neighbors  to  see  the  unhappy  con¬ 
sequences  of  the  other  alternative. 

The  need  for  a  more  definitive  public  records  law  has  been  apparent  for  a  long 
time.  The  Federal  Register  and  Code  of  Federal  Regulations  created  by  the  Con¬ 
gress  in  1935,  although  most  helpful,  did  not  provide  for  detailed  rules  for  the 
issuance  of  other  forms  of  information  or  for  regulations  to  assist  agencies  in 
formulating  such  procedures.  Recognizing  this,  the  Congress  provided  section  3 
of  the  Administrative  Procedure  Act  of  1946,  relating  specifically  to  public  infor¬ 
mation.  But  now  we  can  see  that  the  language  of  this  section  was  much  too  broad ; 
and  the  intent  of  Congress,  which  I  believe  was  then  as  it  is  now  that  Federal 
agencies  take  the  initiative  in  informing  the  public,  can  be  misconstrued  and 
misinterpreted  so  as  to  render  the  provision  virtually  ineffective.  Since  the  ques¬ 
tion  here  involves  the  intent  of  Congress,  and  if  perchance  the  intent  of  Congress 
as  stated  in  section  3  is  ambiguous  and,  therefore,  subject  to  misinterpretation, 
then  it  is  our  duty  to  spell  out  this  intent  in  more  direct  terms.  In  my  judgment, 
the  ultimate  responsibility  lies  with  the  Congress,  and  this  is  one  of  the  considera¬ 
tions  which  prompted  me  to  introduce  H.R.  5021. 

In  looking  at  the  existing  law,  it  is  not  difficult  to  see  how  the  intent  of  Congress 
could  easily  be  circumvented  by  any  agency  desiring  to  do  so.  Section  3  of  the 
Administrative  Procedures  Act  includes  withholding  information  in  the  public 
interest,  yet  executive  agencies  have  wide  discretion  in  interpreting  this  term 
“public  interest.”  Matters  relating  to  the  internal  management  of  an  agency  are 
also  exempt  under  section  3,  but  certainly  taxpayers  have  a  right  to  be  concerned 
as  to  how  their  tax  money  is  being  spent  by  agency  managers.  Section  3  also  pro¬ 
vides  that  official  records  must  be  made  available  in  accordance  with  published 
rules  of  the  agency,  but  does  not  direct  that  such  rules  actually  be  published. 
Section  3  also  refers  to  “matters  of  official  record,”  but  the  Congress  did  not  define 
what  is  meant  by  “official  record.”  Section  3  also  directs  that  public  records  be 
made  available  to  “persons  properly  and  directly  concerned,”  but  here  again  an 
agency  has  wide  discretion  in  interpretation.  Further,  information  may  be  held 
confidential  for  good  cause,  but  this,  too,  is  a  wide  discretionary  area. 
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It  is  not  illogical  to  assume  that  many  in  the  Government  having  the  duty 
to  release  public  information  might  naturally  be  inclined  to  be  more  guarded  in 
these  releases  rather  than  perhaps  running  the  risk  of  being  charged  by  su¬ 
periors  with  releasing  too  much,  and  I  think  a  more  explicit  law  would  remedy 
this  situation.  H.R.  5021  would  direct  hands  of  departments  to  prescribe  reg¬ 
ulations  for  tbe  conduct  of  their  departments  and  make  all  records  available  to 
any  person  in  accordance  with  published  rules.  Persons  denied  access  to  au¬ 
thorized  records  could  file  suit  in  a  U.S.  district  court  which  would  have  the 
authority  to  order  that  such  records  be  produced.  The  eight  specific  categories 
of  sensitive  Government  information  which  would  be  protected  from  disclosure 
under  H.R.  5021  are  as  follows : 

(1)  National  defense  and  foreign  policy  secrets  specifically  protected 
by  Executive  order ; 

(2)  Documents  related  solely  to  internal  personnel  rules  and  practices  of 
an  agency ; 

(3)  Information  specifically  protected  by  other  laws ; 

(4)  Privileged  trade  secrets,  commercial  or  financial  information  obtained 
from  the  public ; 

(5)  Agency  memorandums  dealing  solely  with  matters  of  law  or  policy; 

( 6 )  Personnel  and  medical  files ; 

(7)  Investigatory  files  compiled  for  law  enforcement ;  and 

(8)  Examination,  operating,  or  condition  reports  used  by  agencies  re¬ 
sponsible  for  the  regulation  of  financial  institutions. 

Since  coming  to  Congress,  I  have  become  increasingly  aware  of  the  lack  of 
information  disseminated  to  the  American  people  on  many  phases  of  Government 
operations.  I  think  the  people  have  a  definite  right  to  know  what  their  Govern¬ 
ment  is  doing  in  nonsensitive  areas  and  that  the  news  media  should  likewise  have 
full  access  to  such  records.  I  do  not  believe  that  any  agency  of  Government 
would  argue  in  good  faith  against  the  intent  of  this  proposed  revision,  for  the 
bill  contains  sufficient  safeguards  for  protecting  vital  defense  information  and 
other  sensitive  data.  It  would  make  it  possible  for  all  agencies  to  follow  a 
uniform  system  to  insure  adequate  dissemination  of  authorized  information, 
thereby  removing  some  of  the  confusion  resulting  from  differing  policies.  Gov¬ 
ernment  by  secrecy,  whether  intentional  or  accidental,  benefits  no  one  and,  in 
fact,  injures  the  people  it  is  designed  to  serve.  Thi.s  legislation  under  con¬ 
sideration  today  will  establish  a  much  needed  uniform  policy  of  disclosure  with¬ 
out  impinging  upon  the  rights  of  any  citizens. 

Thomas  Jefferson  once  said,  “A  popular  government  without  popular  in¬ 
formation  or  the  means  of  acquiring  it,  is  but  a  prolog  to  a  farce  or  a  tragedy,  or 
perhaps  both.”  The  responsibility  belongs  to  the  Congress,  and  I  therefore  hope 
that  your  committee  will  give  favorable  consideration  to  this  legislation.  Thank 
you  again  for  inviting  me  to  present  my  views  here  today. 


•  . 


'  -nt  ■  <»)  '  ; 

,  *  <»  ■  )■  ■  .  ? 

•  '  r  n  >i ;  sran  ati  v  >  «.? . c.  *,  . 

: *  v/iifM  ■■■■  tn^bau 


ORGANIZATIONS  AND  INDIVIDUALS 


Statement  of  John  F.  Gkinek,  President,  American  Federation  of  Government 

Employees 

The  primary  objectives  of  H.R.  5012,  the  bill  under  consideration  by  this  com¬ 
mittee,  is  desirable.  However,  the  American  Federation  of  Government  Employ¬ 
ees  is  concerned  with  several  exceptions  to  the  application  of  the  proposed 
enactment  which  should  be  modified  in  the  interest  of  many  Federal  employees 
who  may  be  affected  by  its  provisions. 

Maximum  information  about  the  operations  of  the  Federal  Government  is  a 
worthwhile  objective.  We  believe  that  information  which  is  legitimately  sought 
and  which  does  not  involve  national  security  should  be  made  available.  To  that 
extent,  we  believe  H.R.  5012  should  receive  our  indorsement. 

However,  we  are  in  disagreement  with  two  of  the  eight  exceptions  to  the  gen¬ 
eral  principle  of  disclosure  as  enunciated  in  this  measure.  First  there  is  excep¬ 
tion  (2)  which  concerns  matters  “related  solely  to  the  internal  personnel  rules 
and  practices  of  any  agency.” 

It  is  certainly  not  defensible  for  Federal  agencies  or  installations  to  refuse  to 
disclose  their  basic  personnel  policies  and  yet  that  has  happened  altogether  too 
often  in  years  past,  as  evidenced  by  comments  we  have  received  from  time  to 
time  from  our  members.  It  is,  therefore,  wrong  in  our  opinion  to  write  into  law 
justification  for  such  a  practice. 

Publications  containing  such  statements  of  overall  Federal  personnel  policy 
as  the  Federal  Personnel  Manual,  Civil  Service  Commission  Position  Classifica¬ 
tion  Standards,  and  the  Handbook  X-118,  stating  qualification  standards  for 
Classification  Act  positions  are  available  upon  subscription  from  the  Govern¬ 
ment  Printing  Office.  The  same  is  true  of  the  Postal  Manual  which  contains  the 
personnel  policy  and  regulations  of  the  Post  Office  Department.  Personnel 
manuals  of  other  individual  agencies  are  not  so  easily  obtainable.  Requests  for 
copies  of  small  sections  of  manuals  are  frequently  complied  with,  but  not  for 
copies  of  an  entire  manual  other  than  a  single  copy  intended  for  a  union’s  national 
office.  The  response  usually  will  be  that  the  limited  supply  does  not  permit  dis¬ 
tribution  to  that  extent. 

It  is  also  our  belief  that  the  personal  file  of  a  Federal  employee  should  not  be 
made  available  for  public  inspection.  This  situation  relates  to  exception  (6) 
which  is  included  in  this  bill. 

Maintaining  limited  availability  of  an  employee’s  personal  file  suggests  two 
related  aspects  of  the  problem  of  obviating  the  invasion  of  individual  privacy. 
First,  to  what  extent  should  inspection  of  such  a  file  be  permitted?  It  is  our 
view  that  such  inspection  should  be  permitted  only  to  authorized  representatives 
of  the  employing  agency  management.  Inspection  beyond  that  limit  should  be 
predicated  only  on  considerations  of  national  security. 

Unless  withholding  of  information  in  an  employee’s  own  personal  file  would 
be  detrimental  to  his  physical  or  mental  health,  we  believe  the  employee  has  an 
unquestioned  right  to  know  its  contents.  Agencies  usually  withhold  that  por¬ 
tion  of  the  file  having  to  do  with  qualifications  or  material  relating  to  investiga¬ 
tion  of  loyalty  or  security  matters.  The  employee  should  have  the  right  to  in¬ 
spect  the  nonsecurity  contents  of  his  file. 

Inspection  of  a  personal  medical  file  is  a  more  complex  problem.  The  ability 
of  the  individual  employee  to  examine  his  medical  file  meaningfully  may  be  open 
to  question  as  would  be  the  desirability  of  the  employee  perusing  medical  findings 
which  could  be  emotionally  disturbing  or  physically  harmful.  In  such  instances, 
the  employee’s  physician  or  attorney  should  be  permitted  to  examine  the  file  and 
advise  the  employee  of  the  contents  to  an  extent  which  will  assure  the  protec¬ 
tion  of  his  interests  and  yet  not  adversely  affect  his  health. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  comment  on  H.R.  5012. 
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Letter  From  Ralph  F.  Fuchs,  Indiana  University,  School  of  Law 

Bloomington,  Ind.,  March  80, 1965. 

Hon.  John  E.  Moss, 

House  of  Representatives, 

Washington,  D.G. 

My  Dear  Congressman  Moss  :  I  have  read  with  interest  your  letter  of  March 
15  and  the  memorandum  of  the  staff  of  the  Foreign  Operations  and  Government 
Information  Subcommittee,  dated  February  1,  1965,  which  accompanied  it.  It 
is  good  to  know  of  the  present  status  of  the  measure  which  is  now  H.R.  5012. 
Bills  to  the  same  general  effect  have  been  quite  thoroughly  explored  previously, 
of  course,  and  I  doubt  whether  I  can  add  significantly  to  what  has  been  said. 

There  is  no  doubt,  I  think,  that  additional  legislation  is  needed  to  procure  ade¬ 
quate  access  to  information  from  Federal  agencies.  The  prevailing  deficiencies 
in  this  regard  relate  both  to  adequacy  of  access  by  news  media  and  to  oppor¬ 
tunity  for  persons  involved  in  administrative  proceedings  to  ascertain  policies 
which  are  likely  to  determine  agency  decisions  in  these  proceedings.  H.R. 
5012  makes  commendable  progress  in  defining  the  proper  scope  of  the  obligation 
to  disclose.  I  note  that  it  is  substantially  identical  to  paragraphs  3(c)  and 
3(e)  of  the  latest  draft  by  the  staff  of  the  Subcommittee  on  Administrative  Prac¬ 
tice  and  Procedure  of  the  Senate  Committee  on  the  Judiciary  of  a  proposed  revi¬ 
sion  of  the  Administrative  Procedure  Act. 

One  major  question  presented  by  H.R.  5012  is  whether  a  judicial  remedy 
against  nondisclosure  should  be  provided.  I  think  that  clearly  it  would  be  bet¬ 
ter  to  provide  other  means  of  achieving  compliance,  if  it  could  be  done  effectively, 
both  to  prevent  unnecessary  burdens  on  the  courts  and  to  avoid  the  risk  of 
undue  interference  with  agency  operations  by  unjustified  demands.  With  the 
establishment  of  an  administrative  conference,  suitably  staffed,  through  which 
inquiries  into  inadequate  agency  functioning  can  be  carried  on,  it  seems  to  me 
that  it  would  be  better  to  refrain  at  this  time  from  creating  a  new  ground  of  liti¬ 
gation  directed  against  the  agencies.  If  additional  legislation  should  define 
agency  obligations  as  clearly  as  this  bill,  I  believe  there  is  reason  to  have  confi¬ 
dence  that  genuine  improvement  would  take  place  without  direct  judicial  inter¬ 
vention.  The  Administrative  Conference  Act,  however,  confers  authority  only 
in  relation  to  compliance  with  the  Administrative  Procedure  Act.  Therefore, 
new  legislation  providing  for  disclosure  should  perhaps  be  attached  to  the  Ad¬ 
ministrative  Procedure  Act. 

The  principal  question  that  remains  with  respect  to  the  desirable  scope  of 
agency  obligations  to  disclose  information  involves  internal  documents  that  arise 
when  an  agency  is  developing  a  policy  or  compiling  evidence  in  an  investigation. 
Item  7  in  lines  12-14  on  page  3  of  the  bill  seems  unduly  narrow  in  this  regard, 
since  it  refers  only  to  investigatory  files  compiled  for  “law  enforceemnt  pur¬ 
poses.”  Many  proceedings  hardly  fall  in  this  category ;  yet  the  accumulation  of 
evidence,  only  some  of  which  will  be  used,  is  necessary  in  connection  with  these 
as  well.  I  therefore  suggest  that  after  the  word  “purposes”  in  line  13  there  be 
added,  followed  by  a  comma,  the  words,  “or  for  use  in  agency  proceedings.”  I 
recognize  that  there  should  be  an  agency  duty  to  disclose  evidence  which  is  in¬ 
tended  for  use  in  later  agency  proceedings  under  many  circumstances ;  but  this 
duty  should,  it  seems  to  me,  be  imposed  by  provision  for  discovery  at  the  in¬ 
stance  of  private  parties  to  proceedings,  and  not  in  the  present  bill. 

The  wording  in  line  3  on  page  2  in  paragraph  161(b)  of  H.R.  5012,  which  re¬ 
quires  each  agency  to  make  “all”  its  records  promptly  available  to  any  person, 
seems  somewhat  inconsistent  with  the  exceptions  recognized  in  paragraph  161(c). 
Especially  if  judicial  enforcement  of  the  obligation  to  disclose  is  provided,  I 
think  the  bill  should  be  quite  explicit  in  this  regard.  Therefore  I  suggest  that, 
instead  of  the  wording  in  line  3  on  page  2,  preceding  the  period,  the  following  be 
substituted :  “provide  for  its  records  to  be  made  promptly  available  to  any  per¬ 
son  to  the  extent  required  by  this  act.” 

The  language  in  lines  8-12  which  follow  would  then  lend  specifically  to  the 
duty  imposed. 

Minor  differences  of  wording  between  H.R.  5012  and  the  corresponding  para¬ 
graphs  of  the  Senate  Judiciary  Committee  staff  draft  need  hardly  receive  atten¬ 
tion  here.  I  am  sure  the  staff  of  your  subcommittee  will  choose  among  these 
alternatives  according  to  which  are  preferable.  They  all  seem  to  involve  expres¬ 
sion,  not  substance. 

If  any  additional  comments  from  me  might  be  helpful,  please  let  me  know. 

Sincerely  yours, 


Ralph  F.  Fuchs. 
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Letter  From  Carl  L.  Shipley,  Attorney,  Shipley,  Akerman  &  Pickett, 

Washington,  D.C. 


Re  statement  on  H.R.  5012. 

April  2, 19(55. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  House 
Government  Operations  Committee,  House  of  Representatives,  Washington, 

D.C. 


Dear  Chairman  Moss  :  Our  law  office  represents  many  persons  and  companies 
in  administrative  or  judicial  proceedings  involving  the  Federal  Government. 

The  ends  of  justice  are  frequently  thwarted  by  the  refusal  of  agencies  of 
the  Federal  Government  to  make  records  promptly  available,  even  though  such 
records  are  public  information  and  should  be  treated  as  such.  Very  often  em¬ 
ployees  of  the  Federal  Government  are  able  to  misuse  their  authority  and  thwart 
the  legitimate  claims  of  citizens  against  the  Government  by  refusing  to  make 
available  records  which  should  be  available. 

At  the  moment,  there  is  no  recourse  for  the  aggrieved  citizen  whose  rights 
have  been  denied  by  the  arbitrary  action  of  some  Federal  agency.  The  enact¬ 
ment  of  H.R.  5012  will  be  a  long  step  toward  correcting  this  inequitable  situation, 
and  will  strengthen  our  form  of  government. 

However,  H.R.  5012  can  be  strengthened  by  including  a  provision  to  protect 
individuals  and  businesses  from  the  abuse  of  nonpublic  information.  Some  Fed¬ 
eral  agencies,  like  the  SEC,  have  been  authorized  by  Congress  to  regulate  highly 
sensitive  segments  of  the  national  economy.  The  SEC  deals  with  that  extremely 
fragile  state  of  mind  known  as  investor  confidence,  which  is  the  very  lifeblood 
of  the  securities  industry. 

Through  such  devices  as  news  “leaks,”  public  statements  of  its  staff,  articles  in 
trade  journals,  speeches  to  trade  associations,  publicized  correspondence,  and 
unofficial  disclosure  of  proposed  investigations,  the  SEC  sometimes  indirectly 
seeks  to  extend  its  regulatory  authority  into  areas  or  over  subject  matter  which 
Congress  has  not  authorized  by  an  abusive  disclosure  of  nonpublic  information. 
This,  in  turn,  gives  rise  to  adverse  comment  in  trade  journals,  financial  columns, 
and  other  news  media,  and  undermines  investor  confidence  in  a  segment  of  the 
industry  or  a  particular  business  entity  in  the  securities  industry. 

Under  the  Federal  Constitution,  Congress  is  the  policymaking  branch  of  the 
Government,  and  no  matter  with  what  good  faith  Federal  agencies  may  seek  to 
extend  their  authority,  the  prejudicial  use  of  nonpublic  information  to  coerce 
compliance  with  either  policies  or  regulations  which  Congress  has  not  authorized, 
is  contrary  to  the  national  interest  and  should  be  brought  to  a  halt  through  ap¬ 
propriate  provisions  in  H.R.  5012. 

Very  truly  yours, 


Carl  L.  Shipley. 


Statement  of  G.  B.  Burnham,  President,  Burnham  Chemical  Co. 

My  name  is  George  B.  Burnham  and  I’m  president  of  the  Burnham  Chemical 
Co.  The  experience  of  the  Burnham  Chemical  Co.  at  the  hands  of  Government 
officials  who  withheld  information  from  the  public  is  a  good  example  of  why  the 
freedom  of  information  bill  should  become  law.  To  illustrate  the  point,  only  one 
example  is  given. 

In  19-27  the  sodium  leasing  laws  of  the  United  States  provided  that  a  patent 
(transfer  of  land  title)  could  not  be  issued  on  lands  which  contained  salines 
such  as  borax.  On  January  7,  1927,  a  Government  mine  inspector,  Leroy  A. 
Palmer,  sent  a  report  to  the  Commissioner  of  the  General  Land  Office  concern¬ 
ing  the  discovery  of  enormous  borax  deposits  in  the  Kramer  District  of  Cali¬ 
fornia.  In  spite  of  Palmer’s  report,  the  Department  of  the  Interior  granted 
patents  (title)  to  these  deposits  to  competitors  of  the  Burnham  Chemical  Co. 
The  commissioner  of  the  Court  of  Claims  reported :  “This  substituted  statement 
[by  prospectors]  was  a  falsification  of  which  the  General  Land  Office  had  notice 
but  which  it  ignored.”  1 

Issuance  of  the  patents  by  the  Department  of  the  Interior  prevented  the  Burn¬ 
ham  Chemical  Co.  from  obtaining  leases  on  part  of  the  Kramer  District  land. 


1  Report  of  commissioner,  U.S.  Court  of  Claims,  Case  No.  66-55,  Finding  No.  19.  Copy 
in  committee  files. 
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Moreover,  the  borax  combine  obtained  a  monopoly  on  the  deposit  and  forced 
competitors  out  of  business.  As  a  result  of  this  granting  of  patents  by  the 
Department  of  the  Interior  both  the  Federal  Government  and  the  State  of 
California  were  cheated  out  of  royalties  on  the  borax  production  as  provided 
by  the  leasing  law. 

How  did  the  Government  get  away  with  this  costly  “mistake”?  On  each  of 
the  10  pages  in  the  Palmer  report  there  is  stamped  the  following  (photocopied 
from  the  original)  : 


CONFIDENTIAL 

NOT  FOR  PUBLIC  INSPECTION 


In  1950,  23  years  later,  the  Department  of  the  Interior  put  that  confidential 
document  in  the  National  Archives.  In  late  1953  I  found  the  Palmer  report. 
Attorneys  for  the  Burnham  Chemical  Co.  then  filed  a  suit  in  the  Court  of  Claims 
early  in  1955.  After  the  trial,  the  court  dismissed  the  case  because  of  the  statute 
of  limitations.  If  the  Palmer  report  had  not  been  suppressed,  the  Burnham 
Chemical  Co.  would  not  now  be  trying  to  secure  legislation  to  have  the  statute 
of  limitations  waived  and  the  case  adjudicated  on  its  merits. 

SUPPLEMENTARY  STATEMENT 

On  May  6,  1957,  the  Interior  Department  gave  my  attorney  a  certified  photo¬ 
stat  copy  of  a  report  Leroy  A.  Palmer,  a  Government  mine  inspector,  had  made 
on  January  7,  1927,  to  the  Commissioner  of  the  General  Land  Office  concerning 
the  discovery  of  borax  deposits  in  the  Kramer  District  of  California.  This  cer¬ 
tified  copy  shows  that  each  of  the  10  pages  of  the  report  bore  a  stamped  notation 
“Confidential.  Not  for  Public  Inspection.” 

On  March  29,  1965,  I  went  to  the  National  Archives  to  get  more  certified 
photostat  copies  of  the  Palmer  report.  I  applied  to  Mr.  Frank  E.  Bridgers  for 
a  card  of  admission  to  the  search  rooms.  Mr.  Bridgers  asked  me  for  what  pur- 
pose  I  wished  the  admission  card  and  I  informed  him  I  wanted  to  get  copies 
of  certain  documents  to  submit  to  a  congressional  committee  that  was  about  to 
hold  hearings.  I  saw  the  report  again  on  that  day  and  on  each  of  the  10  pages 
was  the  stamped  notation  “Confidential.  Not  for  Public  Inspection.”  I  ordered 
from  Mr.  Foster,  four  copies  of  the  report.  I  told  him  I  wanted  the  copies  as 
soon  as  possible  for  congressional  hearings  which  were  being  held  soon. 

I  received  these  certified  photostat  copies  of  the  report  on  April  7,  1965,  from 
the  National  Archives.  The  words  “Confidential.  Not  for  Public  Inspection” 
had  been  covered  up  when  the  photostat  pictures  of  the  Palmer  report  were 
taken.  This  was  true  of  each  of  the  10  pages  of  the  report. 


Statement  of  Andrew  J.  Biemiller,  Director,  Department  of  Legislation, 

American  Federation  of  Labor  and  Congress  of  Industrial  Organizations 

Mr.  Chairman,  I  apreeiate  this  opportunity  to  present  to  your  subcommittee 
these  remarks  on  LI.R.  5012  and  related  legislative  measures. 

In  general,  we  support  the  principles  and  purposes  of  legislation  to  open  up 
the  processes  of  government  to  public  view.  In  a  democracy  such  as  ours,  the 
people  must  be  fully  informed  if  they  are  to  make  intelligent,  rational  decisions, 
if  they  are  to  govern  themselves  well  and  wisely.  At  the  same  time  we  recognize 
that  certain  kinds  of  information  obtained  by  Government  agencies  must  be 
kept  in  confidence  to  avoid  defeating  the  reason  for  existence  of  such  agencies. 
In  our  comments  on  II. R.  5012  we  have  tried  to  keep  these  two  basic  principles 
in  mind. 

H.R.  5012  would  affect  the  operation  of  virtually  every  Federal  administrative 
agency  and  the  administrative  procedure  of  many  executive  departments,  in¬ 
cluding  such  agencies  as  the  National  Labor  Relations  Board,  the  Federal  Media- 
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lion  and  Conciliation  Service,  and  the  Department  of  Labor.  These  agencies 
engage  in  operations  and  proceedings  that  vitally  affect  labor  unions  and  their 
members.  Therefore,  we  have  a  strong  and  vital  interest  in  the  efficient,  effective 
operation  of  these  agencies. 

11. It.  5012  would  require  every  agency  to  make  all  of  its  records  promptly 
available  to  any  person,  with  certain  enumerated  exceptions.  These  exceptions 
include:  “(4)  trade  secrets  and  commercial  or  financial  information  obtained 
from  the  public  and  privileged  or  confidential;  (5)  interagency  or  intraagency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy;  and  (7) 
investigatory  files  compiled  for  law  enforcement  purpose  except  to  the  extent 
available  by  law  to  a  private  party.” 

Each  of  these  exceptions  contains  broad  loopholes  through  which  information 
could  be  extracted  from  Government  agencies  or  departments  which  could  be 
used  to  delay  or  interfere  with  the  expeditious  disposition  of  agency  actions  or 
procedures.  Furthermore,  this  legislation  would  require  years  of  litigation  before 
the  scope  and  effects  of  the  bill's  imprceise  language  become  clear  and  definite. 

For  example,  clause  (4),  which  purports  to  exempt  from  disclosure  informa¬ 
tion  obtained  from  the  public  which  is  “privileged  or  confidential,”  would  not 
appear  to  exempt  wage  data  submitted  to  the  Bureau  of  Labor  Statistics,  and 
the  Wage  and  Hour  Division  of  the  U.S.  Department  of  Labor  in  confidence  and 
used  by  them  in  preparing  and  publishing  wage  studies  and  surveys.  This  loop¬ 
hole  is  serious  because  these  wage  studies  and  surveys  are  used  by  the  Depart¬ 
ment  as  a  basis  for  the  prevailing  wage  determination  which  the  Department 
is  required  to  make  under  the  Walsh-Healey  and  Davis-Bacon  Acts. 

Unless  the  Bureau  of  Labor  Statistics  can  continue  to  assure  those  from  whom 
wage  data  are  obtained  that  these  data  will  be  kept  confidential,  the  Bureau’s 
sources  of  information  in  these  vital  fields  could  be  seriously  jeopardized.  As 
presently  drafted,  clause  (4)  would  also  seriously  interfere  with  the  effective 
enforcement  of  the  Fair  Labor  Standards  Act,  the  Labor-Management  Reporting 
and  Disclosure  Act,  and  the  Welfare  and  Pension  Plans  Disclosure  Act. 

Clause  (5)  contains  another  broad  loophole.  It  fails  to  exempt  interagency 
or  intraagency  memorandums  or  letters  dealing  with  matters  of  fact.  Indeed, 
the  Senate  Judiciary  Committee,  reporting  on  the  similar  bill  which  was  before 
the  Senate  last  year  (S.  Rept.  1219,  88th  Cong.,  2d  sess.),  stated  specifically  that, 
while  “the  Government  cannot  operate  effectively  or  honestly”  if  “opinions  of 
the  moment”  of  Government  officials  had  to  be  spread  on  the  public  record, 
“there  is  no  exemption  for  matters  of  a  factual  nature.”  Clause  (5)  is  drawn 
in  such  a  way,  for  example,  that  it  would  appear  that  memorandums  prepared 
by  agency  employees  for  themselves  or  their  superiors  purporting  to  give  their 
evaluation  of  the  credibility  of  evidence  obtained  from  witnesses  or  other  sources 
would  not  lie  exempt  from  disclosure,  even  though  the  knowledge  that  their 
views  may  be  made  matters  of  public  knowledge  would  inevitably  interfere 
with  their  freedom  of  judgment  and  color  their  views.  In  addition,  mem¬ 
orandums  summarizing  facts  used  as  a  basis  for  recommendations  for  agency 
action  would  likewise  appear  to  be  excluded  from  the  exemption  contained  in 
clause  (5). 

Clause  (7)  would  open  up  investigatory  files  to  an  extent  that  goes  far  beyond 
anything  required  by  the  courts,  including  the  decision  of  the  Supreme  Court 
iu  the  Jcncks  case.  This  clause,  for  example  which  provides  for  disclosure  of 
investigatory  files  as  soon  as  they  “affect  an  action  or  proceeding  or  a  private 
party’s  effective  participation  therein”  is  susceptible  to  the  interpretation  that 
once  a  complaint  of  unfair  labor  practice  is  filed  by  the  General  Counsel  of  the 
National  Labor  Relations  Board,  access  could  be  had  to  the  statements  of  all 
witnesses,  whether  or  not  these  statements  are  relied  upon  to  support  the 
complaint. 

Furthermore,  witnesses  would  be  unwilling  to  give  statements  if  they  knew 
that  their  statements  were  going  to  be  made  known  to  the  parties  before  the 
hearing.  While  witnesses  would  continue  to  be  protected  in  testifying  at  the 
hearing,  they  would  enjoy  no  protection  prior  to  that  time.  Obviously,  the 
Board’s  procedures  could  be  substantially  interfered  with,  and  further  delays 
to  clog  the  Board’s  already  overloaded  docket  would  be  encouraged.  Substan¬ 
tial  litigation  would  be  required  before  the  full  scope  and  effects  of  clause  (7) 
would  be  made  clear. 

The  foregoing  points  make  it  clear  that  H.R.  5012  may  have  serious,  adverse 
effects  on  the  activities  of  administrative  agencies  and  particularly  those  Fed¬ 
eral  agencies  engaged  in  operations  and  proceedings  affecting  labor  unions  and 
their  members  and  working  people  generally. 

45-213— 65— pt.  1 - 13 
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H. R.  5012  is,  in  form,  an  amendment  of  section  22,  title  V,  United  States  Code. 
The  bill  does  not  in  terms  amend  section  3  of  the  Administrative  Procedure  Act. 
Section  2,  however,  provides  that  “all  laws  or  parts  of  laws”  inconsistent  with 
the  bill  “are  hereby  repealed.”  While  the  term  “all  laws  or  parts  of  laws” 
is  presumably  designed  to  include  section  3  of  the  Administrative  Procedure 
Act,  it  is  far  from  clear  how  much  of  that  section  would  in  fact  be  repealed  and 
how  much  of  it  would  be  left  intact.  If  section  3  of  the  Administrative  Proce¬ 
dure  Act  is  to  be  amended  or  repealed,  which  would  appear  to  be  necessary 
if  the  hill  is  to  have  any  significance,  this  should  be  done  specifically,  rather 
than  inferentially  or  indirectly,  as  provided  in  H.R.  5012.  If  this  is  not  done, 
the  bill  can  only  result  in  even  greater  confusion  and  uncertainty  than  already 
exists. 

While,  the  beneficial  purposes  of  the  bill  should  certainly  be  kept  firmly  in 
mind,  the  foregoing  serious  deficiencies  should  be  corrected  before  the  bill  is 
forwarded  to  the  House  of  Representatives.  It  is  suggested  that  the  following 
amendments  would  take  care  of  the  more  egregious  deficiencies  in  H.R.  5012. 

I.  Amend  clause  (4)  to  read  as  follows  : 

“(4)  Trade  secrets  and  information  obtained  from  the  public  in  confidence 
or  customarily  privileged  or  confidential  or  information  acquired  during  media¬ 
tion  or  conciliation  of  labor  disputes.” 

2.  Amend  clause  (5)  to  read  as  follows  : 

“(5)  Interagency  or  intraagency  memorandums  or  letters.” 

Alternatively,  this  clause  might  be  amended  to  read  as  follows  : 

“  (5)  Interagency  or  intraagency  memorandums  or  letters  dealing  with  matters 
of  fact,  law,  or  policy”. 

3.  Amend  clause  (7)  to  read  as  follows  : 

“(7)  investigatory  files.” 

Alternatively,  it  is  suggested  that  the  rule  enunciated  in  the  Jeneks  case  might 
well  be  written  into  the  bill.  This  could  be  done  by  amending  clause  (7)  to  read 
as  above,  by  inserting  a  new  clause  (8),  and  by  renumbering  the  present  clause 
(8)  as  clause  (9).  The  new  clause  (8)  would  read  as  follows  : 

“(8)  Statements  of  agency  witnesses  until  such  witnesses  are  called  to  testify 
in  'an  action  or  proceeding  and  request  is  timely  made  by  a  private  party  for  the 
production  of  relevant  parts  of  such  statements  for  purposes  of  cross  examina¬ 
tion.” 

Enactment  of  legislation  along  the  lines  of  H.R.  5012  is  sought  principally  by 
the  American  Bar  Association  and  the  American  Newspaper  Publishers  Associa¬ 
tion,  which  claim  that  it  is  necessary  to  correct  certain  interpretations  of  section 
22,  title  V,  United  States  Code,  and  section  3  of  the  Administrative  Procedure  Act. 
They  claim  that  these  provisions  have  been  relied  upon  by  executive  departments 
and  agencies  to  withhold  information  to  which  parties  to  actions  or  proceedings 
before  such  departments  or  agencies  or  the  public  are  entitled.  They  claim,  the 
provisions  in  question,  'and  particularly  section  3  of  the  Administrative  Proce¬ 
dure  Act,  which  were  designed  as  disclosure  statutes,  have  in  fact  become  prin¬ 
cipal  bulwarks  of  nondisclosure. 

As  I  said  at  the  beginning  of  this  statement,  we  support  the  principle  under¬ 
lying  this  H.R.  5012,  the  principle  that  the  full  disclosure  of  the  operations  of  the 
agencies  of  Government  is  in  the  public  interest,  but  we  also  insist  that  another 
important  principle  be  maintained,  the  principle  of  maintaining  the  integrity  of 
purpose  of  Government  agencies  and  avoiding  adverse  effects  resulting  from  dis¬ 
closure  of  confidential  information. 

We  believe  disclosure  of  information  that  jeopardize  the  purpose  of  a  Govern¬ 
ment  agency,  and  particularly  the  purposes  of  those  Government  agencies  with 
which  we  are  most  familiar,  is  wrong  and  contrary  to  the  intent  of  the  Congress 
in  setting  up  those  agencies. 

Therefore,  we  urge  this  subcommittee  to  give  very  serious  attention  to  the 
points  we  have  made  in  this  statement  and  to  the  changes  we  have  recommended. 


Statement  of  Kermit  Overby,  Director,  Legislation  and  Research  Depart¬ 
ment,  Rural  Electric  Cooperative  Association,  Washington,  D.C. 

Hon.  John  E.  Moss, 

U.S.  Home  of  Representatives, 

Washington,  D.C. 

Dear  Congressman  Moss  :  As  the  national  trade  and  service  organization  of 
nearly  1,000  rural  electric  cooperatives  which  depend  for  their  financial  well- 
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being  upon  the  operation  and  policies  of  the  Rural  Electrification  Administra¬ 
tion,  NRECA  is  very  much  interested  in  H.R.  5012,  which  would  amend  title  5, 
section  22,  of  the  United  States  Code  to  increase  availability  of  information. 

The  Rural  Electrification  Administration  is  continuously  engaged  in  obtaining 
many  types  of  data  from  all  of  its  borrowers,  including  the  most  intimate  details 
of  the  borrower’s  financial  position  and  wholesale  power  costs.  We  are  very 
hopeful,  therefore,  that  the  current  legislation  will  not  confer  a  legally  enforeible 
right  on  the  general  public  to  require  disclosure  by  REA  of  data  which  would 
enable  rival  powrer  companies  the  means  with  which  to  destroy  our  program. 

H.R.  5012  would  require  every  agency  to  “make  all  its  records  promptly  avail¬ 
able  to  any  person”  subject  to  eight  enumerated  exceptions.  It  appears  that  the 
language,  if  not  carefully  circumscribed  and  interpreted,  would  endanger  the 
security  of  our  member  systems. 

The  critical  language  of  H.R.  5012  appears  in  section  1(C)  (4)  which  exempts 
from  the  disclosure  mandate  “trade  secrets  and  commercial  or  financial  informa¬ 
tion  obtained  from  the  public  and  privileged  or  confidential.”  This  exemption, 
if  adequately  interpreted  by  committee  report  language,  would  achieve  the  objec¬ 
tive  which  we  seek.  We,  therefore,  respectfully  urge  the  inclusion  in  the  com¬ 
mittee  report  of  the  following  language  to  protect  REA  borrowers  : 

Exemption  No.  (4)  of  subsection  (c)  is  intended  to  apply,  among  other  situa¬ 
tions,  to  financial  and  commercial  records  of  REA  borrowers,  including  the  system 
audits  and  loan  surveys,  of  such  borrowers,  and  all  information  disclosed  to  REA 
by  borrowers  for  the  purpose  of  obtaining  REA  loans. 

If  your  committee  desires  to  protect  REA  borrowers  through  the  language  of 
the  bill  itself,  we  suggest  that  section  1(C)  (4)  be  amended  to  read  as  follows  : 

“Trade  secrets  and  commercial,  and  technical,  and  financial  information  sub¬ 
mitted  and  received  as  privileged  or  confidential.” 

We  would  welcome  any  opportunity  to  confer  with  you  personally  on  any  facet 
of  this  problem  which  affects  our  membership. 

Very  sincerely  yours, 


Kermit  Overby, 

Director,  Legislation  and  Research  Department. 


Letter  From  American  Trial  Lawyers  Association,  Aviation  Law  Section, 
New  York,  N.Y.,  to  Senator  Edward  V.  Long  and  Congressmen  John  E. 
Moss  and  Ogden  R.  Reid,  April  5,  1965 

April  5, 1965. 

Re  Federal  public  records  law  bill,  S.  1160,  H.R.  5012. 

Hon.  Edward  V.  Long, 

V.S.  Senate,  Washington,  D.C. 

Hon.  John  Moss, 

House  of  Representatives,  Washington,  D.C. 

Hon.  Ogden  R.  Reid, 

House  of  Representatives,  Washington,  D.C. 

Dear  Senator  Long  and  Congressmen  Moss  and  Reid  :  In  behalf  of  the  Ameri¬ 
can  Trial  Lawyers  Association,  I  certainly  appreciate  your  cooperation  in  for¬ 
warding  copies  of  the  bills,  a  press  release,  and  the  hearings  conducted  last  year. 

I  understand  that  hearings  wrill  be  conducted  next  week  with  regard  to  this 
legislation,  but  trial  commitments  preclude  my  personal  attendance  despite  an 
earnest  desire  to  express  the  views  of  the  association. 

Perhaps  you  are  aware  that  our  association  represents  approximately  18,000 
trial  lawyers  who  specialize  in  civil  tort  litigation.  Our  publication,  Trial,  has 
a  circulation  of  50,000  trial  lawyers. 

We  strongly  support  passage  of  this  legislation,  with  two  reservations.  The 
principle  of  full  disclosure  by  governmental  agencies  cannot  be  seriously  disputed. 

A  problem,  however,  arises  in  formulating  and  articulating  the  exceptions  to 
the  general  principle. 

The  proposed  legislation  would  establish  a  general  rule  requiring  every  agency 
to  disclose  “all  its  records.”  Eight  exceptions  to  the  general  rule  are  specified. 
Our  association  favors  and  strongly  supports  exceptions  (1),  (3),  (4),  and  (6) 
through  (8). 

We  have,  however,  serious  reservations  concerning  the  scope  of  two  exceptions, 
(2)  and  (5).  Exception  (2)  would  preclude  the  disclosure  of  matters  “related 
solely  to  the  internal  personnel  rules  and  practices  of  any  agency.”  Exception  (5) 
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would  preclude  the  disclosure  of  matter  relating  to  “interagency  or  intra-agency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy.” 

The  United  States  of  America  has  frequently  been  involved  in  civil  tort 
litigation  wherein  it  is  claimed  that  Government  personnel  carelessly  performed 
their  duties  in  such  a  way  as  to  cause  damage  to  others.  The  Federal  courts  are 
vested  with  exclusive  jurisdiction  in  such  suits  against  the  United  States.  The 
Federal  Rules  of  Civil  Procedure  are,  therefore,  applicable  and  they  adopt  the 
principle  of  broad  disclosure.  Rules  34  and  26(b)  provide  the  district  court  in 
which  an  action  is  pending  with  the  discretion  to  direct  any  party  to  the  litiga¬ 
tion  to  produce  documents  which  are  relevant  to  the  issues.  Such  documenta¬ 
tion  is  discoverable  if  it  appears  reasonably  calculated  to  lead  to  the  discovery 
of  admissible  evidence,  even  though  the  documents  sought  are  not  in  and  of 
themselves  admissible. 

In  the  past,  the  Federal  district  courts  have  required  the  United  States  to 
produce  for  discovery  in  such  litigation  material  related  to  the  operational 
practices  of  the  governmental  agency  involved,  interagency  and  intra-agency 
memorandums  and  letters  dealing  with  the  policy  affecting  such  operational  prac¬ 
tices.  For  example,  the  United  States  of  America  has  been  a  party  to  litiga¬ 
tion  based  upon  the  carelessness  of  Federal  Aviation  Agency  employees  in  the 
manner  in  which  they  provided  air  traffic  control  over  aircraft.  In  such  litiga¬ 
tion  the  Government  has  been  required  to  produce  personnel  memorandums,  and 
directives,  manuals,  and  related  matter  which  established  the  standards  of  op¬ 
eration  governing  the  manner  in  which  FAA  personnel  were  obligated  to  per¬ 
form  their  duties  in  controlling  aircraft. 

The  language  of  exceptions  (2)  and  (5)  is  such  that,  if  broadly  construed, 
a  district  court  might  be  required  to  prevent  disclosure  of  documents  obtained 
in  the  past  pursuant  to  the  Federal  Rules  of  Civil  Procedure. 

Exception  (2)  excludes  from  disclosure  matters  related  to  internal  personnel 
rules  and  practices.  In  view  of  the  general  principle  adopted  by  the  bill,  we 
are  confident  that  it  is  not  intended  to  embrace  FAA  manuals,  and  all  person¬ 
nel  memorandums  which  set  the  standards  pursuant  to  which  Government  per¬ 
sonnel  perform  their  duties  in  relation  to  the  public.  Exception  (5)  suffers 
from  the  same  criticism  bceause  letters  which  establish  policy  to  guide  opera¬ 
tional  personnel  may  thereby  be  excluded  from  discovery. 

We  are  frank  to  admit  that  we  are  unable  to  formulate  a  change  in  the  lan¬ 
guage  of  exceptions  (2)  and  (5)  which  would  enable  the  discovery  of  material 
previously  available,  but  at  the  same  time  prevent  disclosure  of  purely  internal 
matter  not  related  to  operational  activities  affecting  the  public. 

We  do,  however,  suggest  that  an  attempt  be  made  to  modify  exceptions  (2) 
and  (5)  with  the  above-mentioned  comments  in  mind.  One  solution  might  be  to 
amend  the  bill  to  include  a  statement  of  principle  which  would  make  clear  that 
the  exceptions  are  to  be  construed  narrowly  and  that  matter  previously  dis¬ 
coverable  should  continue  to  be  discoverable.  Another  suggestion  is  that  excep¬ 
tion  (2)  be  confined  to  “internal  personnel  rules  related  to  hiring,  firing,  dis¬ 
ciplinary  action,  promotion  and  demotion”  thereby  deleting  “and  practices  of 
any  agency.”  The  “practices”  portion  of  exception  (2)  might  be  construed  to 
relate  to  practices  or  operation  affecting  the  public.  Exception  (5)  might,  per¬ 
haps,  be  amended  to  add  a  clause  so  that  it  reads :  “interagency  or  intra-agency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy,  but  not 
of  operational  practices  affecting  members  of  the  public.” 

We  truly  appreciate  the  opportunity  to  express  these  views.  We  are  confident 
they  will  receive  your  prudent  consideration. 

Respectfully  yours, 


Lee  S.  Kreindler, 
Chairman,  Aviation  Law  Section. 


Letter  From  Magazine  Publishers  Association,  Inc.,  New  York,  N.Y.,  to 

Hon.  John  E.  Moss 


April  12,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  On  behalf  of  the  Magazine  Publishers  Association  and  the 
American  Society  of  Magazine  Editors  which  represent  113  companies  publishing 
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over  300  magazines  in  the  United  States,  I  would  like  to  add  our  voice  in  support 
of  H.R.  5012,  pending  before  your  subcommittee. 

Magazine  publishers  and  editors  believe  that  there  should  be  the  maximum 
interchange  of  information  between  the  Government  and  the  people  and  that 
the  magazines  of  our  Nation  are  effective  disseminators  of  information  to  the 
people.  The  purpose  of  H.R.  5012  is  to  require  Government  agencies  to  make 
“records  promptly  available  to  any  person’'  unless  that  information  falls  within 
certain  specified  exempted  categories.  For  too  long,  too  many  Government 
agencies  have  unduly  restricted  the  availability  of  information.  *  Much  of  this 
has  been  to  protect  officials  from  criticism  in  the  press  without  any  substantial 
security  reason  for  withholding  the  information. 

When  the  Administrative  Procedure  Act  (5  U.S.C.  1001  et  seq.)  was  enacted 
in  1946,  the  Senate  Judiciary  Committee  described  the  basic  intent  of  the  public 
information  section  of  that  act  as  follows : 

*  *  *  that  administrative  operations  and  procedures  are  public  property 
which  the  general  public  *  *  *  is  entitled  to  know  or  have  the  ready  means 
of  knowing  with  definiteness  and  assurance.  (S.  Doc.  248,  79th  Cong.,  2d 
sess.,  p.  198,  1946.) 

The  House  Judiciary  Committee  explained  that, 

*  *  *  all  administrative  operations  should  as  a  matter  of  policy  be  dis¬ 
closed  to  the  public  except  as  secrecy  may  obviously  be  required.  (Id., 
pp.  251-252.) 

The  work  of  your  committee  in  the  past  has  resulted  in  disclosure  of  many 
misinterpretations  by  Government  agencies  of  this  section  of  the  APA  and  of 
title  5  United  States  Code,  section  22,  the  general  housekeeping  statute,  which 
have  resulted  in  a  withholding  rather  than  a  disclosure  as  intended  by  Congress. 
The  latter  was  amended  through  the  efforts  of  this  committee  to  preclude  re¬ 
liance  on  that  section  when  information  was  withheld.  H.R.  5012  would  further 
amend  that  act  to  affirmatively  require  disclosure  except  for  certain  exceptions 
and  provide  judicial  relief  where  there  was  an  unlawful  withholding. 

Magazine  publishers  and  editors  seek  no  special  privileges  on  access  to  Gov¬ 
ernment  information.  We  recognize  the  need  for  restriction  of  certain  informa¬ 
tion  for  security  purposes.  However,  we  believe  that  all  categories  of  informa¬ 
tion  which  are  not  specifically  exempted  under  the  Constitution  or  the  provisions 
of  H.R.  5012  should  be  available  to'  the  public  and  the  press. 

The  enactment  of  H.R.  5012  would  recognize  the  right  of  the  public  to  informa¬ 
tion  relating  to  the  operation  of  its  Government.  We  support  its  enactment. 

Sincerely, 


Charles  D.  Ablard. 


Statement  of  Lawrence  Speiser,  Director,  Washington  Office,  American 

Civil  Liberties  Union 

Mr.  Chairman,  the  American  Civil  Liberties  Union  supports  the  general  aim 
and  purpose  of  H.R.  5012  which  would  establish  a  Federal  Public  Records  Law, 
by  amending  section  3  of  the  Administrative  Procedure  Act  of  1946.  The  aim  of 
this  legislation  is  to  protect  the  right  of  the  public  to  information  and  is  designed 
to  regulate  the  policies  of  the  various  administrative  agencies,  departments,  and 
bureaus  of  the  Federal  Government.  Our  organization  believes  that  access  to 
the  records  of  Government  agencies  by  public  and  press  is  vital  to  the  continued 
functioning  of  the  democratic  process. 

During  the  88th  Congress  we  testified  in  hearings  before  the  Subcommittee 
on  Administrative  Practice  and  Procedure  of  the  Committee  of  the  Judiciary 
of  the  U.S.  Senate  on  S.  1666,  a  similar  bill.  During  our  testimony  we  ixnnted 
out  some  of  the  inadequacies  of  the  present  law  which  had  come  to  our  attention 
and  expressed  concern  about  various  provisions  of  S.  1666  as  introduced.  A 
number  of  changes  were  made  in  S.  1666  which  are  reflected  in  the  present  bill, 
H.R.  5012.  Nevertheless,  we  are  still  concerned  about  some  of  the  exemptions 
set  forth  in  subsection  (e). 

In  our  oral  testimony  before  this  committee  last  week  we  referred  to  the  ex¬ 
cellent  memorandum  by  Deputy  Assistant  Secretary  of  Defense,  Security  Policy, 
Walter  T.  Skallerup,  Jr.,  which  was  sent  to  each  of  the  Under  Secretaries  of  the 
services  on  November  26,  1962.  This  memorandum  covers  the  subject  of  civil 
and  private  rights  during  security  investigations  and  hearings  and  sets  forth 
guidelines  to  bar  improper  questions.  A  copy  of  the  memorandum  is  attached 
to  this  statement. 
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The  memorandum  recommends  that  each  of  the  three  military  services 
adopt  regulations  to  implement  the  policy  set  forth  in  the  memorandum.  Up 
until  now  we  have  been  unsuccessful  in  obtaining  copies  of  their  regulations. 
Each  of  the  three  services,  in  response  to  our  inquiries,  has  stated  that  it  would 
not  supply  them  to  us  because  they  were  “internal  management  guides.” 

Our  interest  was  prompted,  not  by  reason  of  idle  curiosity  (which  should 
not  make  the  slightest  difference)  but  because  we  have  had  a  number  of  cases 
involving  individuals  interviewed  by  investigators  reported  to  us  in  which  the 
strictures  of  the  Skallerup  memorandum  have  been  most  flagrantly  violated. 

The  Subcommittee  on  Constitutional  Rights  of  the  Senate  Judiciary  Committee 
has  recently  conducted  extensive  correspondence  with  all  agencies  concerning 
their  practices  in  permitting  individuals  being  interviewed  to  have  with  them 
counsel  or  friends  or  relatives.  Practices  very  tremendously  according  to  a 
monthly  report  of  the  subcommittee.  Nevertheless,  the  few  attempts  we  have 
made  to  obtain  the  specific  regulations  from  each  of  the  agencies  governing 
this  extremely  important  constitutional  right  have  been  fruitless. 

Whether  exemption  (e)  (2)  which  exempts  matters  “related  solely  to  the 
internal  personnel  rules  and  practices  of  any  agency”  would  give  the  power  to 
the  three  services  to  withhold  the  regulations  under  which  their  investigators 
are  now  operating  is  unclear.  Likewise,  it  is  unclear  whether  exemption  (e)  (5) 
“inter-agency  or  intra-agency  memorandums  or  letters  dealing  solely  with  mat¬ 
ters  of  law  or  policy”  would  have  this  effect.  We  would  like  to  see  a  clear  ex¬ 
pression  of  legislative  intent  that  would  insure  that  all  regulations  and  instruc¬ 
tions  to  investigators  covering  their  practices  and  procedures  during  interviews 
would  be  available  as  public  record. 

The  revocation  of  a  security  clearance  to  a  Government  employee  or  military 
personnel  is  an  extremely  serious  matter.  Nevertheless,  present  practices  and 
procedures  leave  much  to  be  desired.  Individuals  who  have  their  security  clear¬ 
ance  revoked  are  not  entitled  to  know  the  basis  for  the  revocation.  To  give 
one  illustration :  An  Army  private,  after  undergoing  extensive  training  for  over 
6  months  with  the  U.S.  Army  Security  Agency,  was  unaccountably  removed 
from  the  training  in  January  1964.  Since  then  he  has  persistently  attempted  to 
find  out  the  reason  for  his  removal  from  training.  The  Chief  of  the  Personnel 
Clearance  Division  of  G-2  not  only  refused  to  give  him  any  information  but  also 
stated  that  regulations  forbade  him  from  doing  so.  Efforts  by  a  Congressman 
for  further  information  were  equally  unsuccessful.  We  were  finally  able  to 
obtain  some  more  information  concerning  the  reason  for  the  revocation  but  this 
was  almost  on  a  “favor”  basis. 

In  addition,  we  wrote  for  a  copy  of  the  Army  regulations  which  allegedly  pro¬ 
hibit  disclosure  of  the  basis  for  denial  or  withdrawal  of  security  clearance.  We 
have  not  been  able  to  obtain  them.  We  have  been  informed  that  “current  Army 
regulations  on  this  point  have  been  given  differing  interpretations.  The  regula¬ 
tions  are  being  amended  to  provide  in  all  cases  for  disclosure  to  the  subject 
and  an  opportunity  for  rebuttal,  except  when  to  do  so  would  jeopardize  national 
security.”  Of  course,  the  adoption  of  these  regulations  would  be  a  major  im¬ 
provement  over  present  procedures ;  nevertheless,  we  still  cannot  see  any  basis 
for  withholding  copies  of  the  current  Army  regulations. 

Exemption  (e)  (6)  of  the  bill  providing  “personnel  and  medical  files  and  similar 
files,  the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy”  would  seem  to  he  a  desirable  exception.  It  should  mean,  as  in 
this  case,  that  the  individual  directly  involved  would  be  able  to  obtain  information 
concerning  his  case  but  other  individuals  could  not.  It  would  seem  that  this  is 
a  necessary  distinction  that  must  be  drawn  in  any  freedom-of-information  bill. 
Although  the  distinctions  between  the  right  of  an  individual  to  obtain  particular 
records  involving  himself  and  that  of  the  general  public  and  the  press  should  be 
kept  at  a  minimum,  there  are,  it  seems  clear,  situations  in  which  the  individual 
distinction  should  be  made. 

We  are  particularly  pleased  to  see  that  this  bill  eliminates  a  provision  in  prior 
bills  permitting  “secrecy  in  the  public  interest.”  This  has  been  changed  to 
exemption  (e)  (1)  covering  matters  “specifically  required  by  Executive  order  to 
be  kept  secret  in  the  interest  of  the  national  defense  or  foreign  policy.”  This  may 
be  too  broad.  Although  there  is  a  surface  appearance  that  particular  information 
could  only  be  kept  secret  by  Executive  order,  as  a  practical  matter  it  would 
appear  that  the  determination  would  be  made  by  lower  echelon  administrators. 
This  could  become  a  potential  loophole  to  enable  officials  to  foreclose  vital  sources 
of  information  by  claiming  that  the  requested  information  pertains  to  “national 
defense  or  foreign  policy.”  For  example,  several  years  ago  the  polls  conducted 
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by  the  U.S.  Information  Agency  overseas  were  kept  secret  on  the  grounds  that  to 
publicize  them  would  affect  our  foreign  policy.  The  ACLU  at  that  time  failed 
to  see  any  justification  for  this  position.  This  particular  section  might  afford  a 
carte  blanche  for  Executive  decisions  of  that  kind. 

Although  some  of  the  exemptions  set  forth  in  subsection  (e)  are  capable  of 
abuse,  nevertheless  it  is  apparent  that  H.R.  5012  would  be  a  major  step  forward. 
Accordingly,  we  give  it  our  support. 

November  26, 1962. 

Memorandum  for — 

The  Under  Secretary  of  the  Army. 

The  Under  Secretary  of  the  Navy. 

The  Under  Secretary  of  the  Air  Force. 

Subject:  Civil  and  private  rights. 

In  order  to  insure  that  inquiries  and  interrogations  conducted  in  the  course  of 
security  investigations  and  adjudicative  proceedings  do  not  violate  lawful  civil 
and  private  rights,  or  discourage  lawful  political  activity  in  any  of  its  forms, 
or  intimidate  free  expression  or  thought,  it  is  necessary  that  investigators  and 
members  of  security  review  boards  have  a  keen  and  well-developed  awareness  of 
and  respect  for  the  rights  of  the  subjects  of  inquiries  and  of  other  persons  from 
whom  information  is  sought.  Initially,  this  is  a  matter  of  proper  indoctrination 
and  training,  and  subsequently  a  matter  of  careful  guidance  and  supervision. 
The  civil  and  private  rights  of  both  the  subjects  of  inquiries  as  well  as  of  others 
to  whom  inquiries  are  addressed  deserve  equal  concern  and  consideration  on  the 
part  of  Department  of  Defense  personnel. 

It  is  recognized  that  the  military  departments  of  necessity  should  learn  a 
great  deal  about  a  person  before  a  proper  determination  can  be  made  with  respect 
to  entrusting  him  with  classified  defense  information  or  placing  him  in  an 
otherwise  sensitive  position.  This  applies  to  civilian  employees  of  the  Depart¬ 
ment,  members  of  the  Armed  Forces,  and  employees  of  defense  contractors.  In 
making  inquiries  upon  which  security  decisions  are  based,  the  Department  of 
Defense  usually  enjoys  the  cooperation  of  all  persons  who  reasonably  may  be 
expected  to  possess  information  bearing  upon  the  reliability  and  trustworthiness 
of  the  subjects  of  such  inquiries.  This  cooperation  is  based,  we  believe,  in  a 
large  part  upon  the  American  public’s  understanding  of  the  Government’s  pur¬ 
pose  and  interest  in  making  the  inquiries.  Questions  which  are  irrelevant  or 
inconsistent  with  established  testimonial  privileges  or  constitutional  considera¬ 
tions  serve  only  to  detract  from  the  effectiveness  of  the  security  program  of  the 
Department  of  Defense. 

Persons  conducting  security  investigations  and  inquiries  normally  have  broad 
latitude  in  performing  these  essential  and  vital  functions.  This  places  a  high 
premium  upon  the  exercise  of  good  judgment  and  commonsense.  While  it  is 
virtually  impossible  to  establish  elaborate  rules  which  will  provide  satisfactory 
guidance  in  all  circumstances,  there  are  certain  basic  principles  which  have 
general  application. 

Care  must  be  taken  not  to  inject  improper  matters  into  security  inquiries 
whether  in  the  course  of  security  investigations  or  other  phases  of  security  pro¬ 
ceedings.  For  example,  religious  beliefs  and  affiliations  or  beliefs  and  opinions 
regarding  racial  matters,  political  beliefs  and  affiliations  of  a  nonsubversive 
nature,  opinions  regarding  the  constitutionality  of  legislative  policies,  and 
affiliation  with  labor  unions  are  not  proper  subjects  for  such  inquiries. 

Inquiries  which  have  no  relevance  to  a  security  determination  should  not  be 
made.  Questions  regarding  personal  and  domestic  affairs,  financial  matters,  and 
the  status  of  physical  health,  fall  in  this  cateogry  unless  evidence  clearly  indi¬ 
cates  a  reasonable  basis  for  believing  there  may  be  illegal  or  subversive  activi¬ 
ties,  personal  or  moral  irresponsibility,  or  mental  or  emotional  instability  in¬ 
volved.  The  probing  of  a  person’s  thoughts  or  beliefs  and  questions  about  his 
conduct,  which  have  no  security  implications,  are  unwarranted.  Department 
of  Defense  representatives  always  should  be  prepared  to  explain  the  relevance  of 
their  inquiries  upon  request.  Adverse  inferences  cannot  properly  be  drawn  from 
the  refusal  of  a  person  to  answer  questions  the  relevance  of  which  has  not  been 
established. 

It  is  requested  that  your  Department  review  its  applicable  regulations  and 
instructions,  and  those  portions  of  its  training  and  refresher  courses  for  in¬ 
vestigators  and  adjudicators,  which  deal  with  civil  rights  and  individual  private 
rights,  to  determine  the  propriety  of  their  content.  We  would  appreciate  receiv¬ 
ing  within  30  days  a  description  of  the  steps  your  Department  may  have  taken 
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in  this  area.  Inasmuch  as  it  is  contemplated  that  the  attached  list  of  prohibited 
questions  may  be  incorporated  in  a  DOD  directive,  your  comments  with  respect 
to  them  would  be  appreciated.  Amy  suggestions  you  may  wish  to  offer  along 
these  general  lines  would  be  welcome. 

Walteb  T.  Skalleijup,  Jr., 

Deputy  Assistant  Secretary  of  Defense,  Security  Policy. 

Types  of  Questions  Regarded  as  Improper  or  Irrelevant  in  Security  Inves¬ 
tigations  and  Adjudications  Whether  Directed  to  the  Subject  or  Another 
Individual 

A.  Religious  matters 

1.  Do  you  believe  in  God  ? 

2.  What  is  your  religious  preference  or  affiliation? 

3.  Are  you  anti-Semitic,  anti-Catholic  or  anti-Protestant? 

4.  Are  you  an  atheist  or  an  agnostic? 

5.  Do  you  believe  in  the  doctrine  of  separation  of  church  and  state? 

B.  Racial  matters 

1.  What  are  your  views  on  racial  matters  such  as  desegregation  of  public 
schools,  hotels,  eating  places,  etc.? 

2.  Are  you  a  member  of  NAACP  or  CORE? 

3.  Do  you  entertain  members  of  other  races  in  your  home? 

4.  What  are  your  views  on  racial  intermarriage? 

5.  Do  you  believe  one  race  is  superior  to  another? 

G.  Personal  and  domestic  matters 

1.  How  much  income  tax  do  you  pay? 

2.  What  is  the  source  and  size  of  your  income? 

3.  What  is  your  net  worth? 

4.  What  contributions  do  you  make  to  political,  charitable,  religious  or  civic 
organizations? 

5.  Describe  any  physical  ailments  or  diseases  you  may  have. 

6.  Do  you  have  any  serious  marital  or  domestic  problems? 

7.  Are  you  or  have  you  been  a  member  of  a  trade  union? 

8.  Is  there  anything  in  your  past  life  that  you  would  not  want  your  wife  to 
know  ? 

D.  Political  matters 

1.  In  political  matters  do  you  consider  yourself  to  be  a  liberal  or  conservative? 

2.  Are  you  registered  to  vote  in  primary  elections? 

3.  Did  you  vote  in  the  last  National,  State,  or  municipal  election? 

4.  Are  you  a  member  of  a  political  club  or  party? 

5.  Have  you  ever  signed  a  political  petition  ?  Explain. 

6.  Do  you  write  your  Congressman  or  Senator  about  issues  in  which  you  are 
interested  or  to  obtain  assistance? 

7.  What  are  your  views  regarding  the  decisions  of  the  U.S.  Supreme  Court? 
(i.e.,  the  prayer  in  public  schools,  desegregation,  and  Communist  party  cases). 

8.  What  are  your  views  on  the  constitutionality  of  proposed  or  existing 
legislation  ? 


Statement  of  Vincent  T.  Wasilewski,  President,  National  Association  of 

Broadcasters 

This  statement  is  presented  by  Vincent  T.  Wasilewski  as  president  of  the 
National  Asociation  of  Broadcasters.  The  National  Association  of  Broadcasters, 
or  NAB,  is  a  nonprofit  corporation  whose  members  include  2,140  AM,  837  FM, 
and  461  television  stations,  and  all  the  national  radio  and  television  networks 
in  the  United  States. 

The  NAB  suports  H.R.  5012,  introduced  by  Chairman  Moss  of  this  subcom¬ 
mittee,  and  identical  bills  introduced  by  other  members  of  the  House  of  Rep¬ 
resentatives.  This  proposed  legislation  would  define  clearly  the  authority  of 
Federal  officers  and  agencies  to  withhold  information  from  the  public,  and  it 
would  provide  a  procedure  to  compel  the  production  of  information  improperly 
withheld. 

The  National  Association  of  Broadcasters  and  its  Freedom  of  Information 
Committee  have  long  been  opposed  to  all  barriers  to  a  free  flow  of  information 
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from  Government  to  the  American  people.  As  responsible  journalists,  broad¬ 
casters  are  closely  identified  with  the  interest  of  the  public  in  gaining  access  to 
information  that  is,  or  of  right  ought  to  be,  public. 

While  it  is  recognized  that  one  of  the  basic  purposes  of  the  Administrative 
Procedure  Act  was  to  require  agencies  to  keep  the  public  informed  about  the 
proceedings  of  the  several  agencies,  there  has  been  legitimate  concern  over  the 
years  that  the  exceptions  and  qualifications  in  the  public  information  section  of 
the  act  have  served  in  some  cases  to  supress  information  in  which  the  public 
has  a  legitimate  interest,  rather  than  to  make  it  available  as  the  Congress 
intended. 

The  problems  of  the  handling  and  dissemination  of  news  by  the  Govern¬ 
ment  have  been  before  the  Congress  for  several  years.  In  the  85th  Congress  an 
amendment  to  the  “housekeeping”  statute  (5  U.S.C.  22)  was  enacted  to  prevent 
agencies  from  using  this  statute  as  a  basis  for  withholding  information.  NAB 
endorsed  and  actively  supported  that  measure,  but  efforts  to  enact  legislation 
defining  in  adequate  terms  a  general  public  information  policy  for  Government 
agencies  have  not  been  successful. 

An  informed  people,  capable  of  self-government,  is  the  cornerstone  of  Ameri¬ 
can  democracy.  Not  only  must  voters  have  information  upon  which  to  judge 
the  qualifications  of  their  elected  representatives,  they  must  also  know  about 
the  affairs  of  government  in  order  to  render  other  vital  judgments.  Under  our 
constitutional  system  not  all  powers  are  granted  to  government.  Many  are 
retained  by  the  people.  Supergovernment,  the  star  chamber,  and  bureaucratic 
intrigue  are  foreign  to  the  genius  of  America. 

We  recognize  the  need  for  carefully  designed  exceptions  which  H.R.  5012 
includes.  The  NAB  does  not  propose,  and  no  responsible  journalist  proposes, 
that  our  Govrnment  lay  the  national  security  bare  to  potential  enemies. 
Neither  do  we  seek  to  disrupt  the  orderly  procedures  of  government  to  expose 
information  which  is  private  in  nature.  Thus  we  view  section  101(c)  (4)  as  an 
essential  part  of  the  bill. 

In  the  broadcasting  industry,  there  are  increasing  demands  from  the  licensing 
agency  for  information  of  a  confidential  business  nature.  This  information 
concerns  financial  activities  and  business  operations.  At  present  under  section 
0.417  of  the  rules  of  the  Federal  Communications  Commission  such  information 
is  not  open  to  public  inspection.  1'his  policy  has  the  same  logical  basis  as  that 
expressed  in  section  6103  of  the  Internal  Revenue  Code  which  provides  that,  for 
reasons  of  public  policy,  tax  returns  are  not  open  to  examination  and  inspection. 
'File  subcommittee  should  make  clear  its  intent  in  approving  this  legislation  that 
section  161(c)  (4)  excepts  from  operation  of  the  act  all  information  submitted 
in  confidence  pursuant  to  statute  or  administrative  rules  or  regulations,  the  dis¬ 
closure  of  which  would  be  a  violation  of  personal  privacy. 

Over  the  years  there  have  been  numerous  instances  of  unjustifiable  withhold¬ 
ing  of  information  by  governmental  offices.  Some  eases  are  very  serious — others 
simply  ludicrous.  The  natural  enemies  of  an  informed  public  are  secrecy  with¬ 
out  legitimate  reason,  automatic  overclassification,  “leaks,”  anonymous  spokes¬ 
man,  “handouts”  that  do  not  tell  the  whole  story,  and  old-fashioned  laziness. 
Some  officials  find  it  easier  to  draw  the  blinds  than  to  keep  the  house  in  order, 
and  complaisant  newsmen  find  it  easier  to  rely  on  handouts  and  leaks  than  to 
seek  the  whole  truth. 

The  spirit  of  the  proposed  law.  we  believe,  is  far  more  important  than  its 
letter.  In  some  way  there  must  be  infused  into  all  branches  of  government  a 
dedication  to  disclosure  of  the  truth  to  the  American  people.  Every  officer  of 
government  should  know  that  it  is  his  duty  to  conceal  only  that  which  the  law 
law  requires  be  concealed.  All  else  belongs  to  the  people.  The  doctrine  of 
freedom  of  information  ought  to  be  confirmed  in  law. 


Letter  From  Greex  Bay  Press-Gazette,  Green  Bay,  Wis. 

March  2,  1965. 

Hon.  John  E.  Moss, 

Old  House  Office  Building, 

W ashington,  D.C. 

Dear  Mr.  Moss  :  The  Green  Bay  Press-Gazette,  for  many  years,  has  insisted 
that  public  agencies  should  have  no  secrets  from  citizens  except  under  very 
limited  circumstances  spelled  out  as  specifically  as  possible. 
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In  view  of  the  recent  introduction  of  legislation  in  the  Congress  to  establish 
a  Federal  records  law,  I  thought  you  would  be  interested  in  the  enclosed  copy 
of  an  editorial  which  supports  such  legislation. 

I  am  hopeful  that  your  colleagues  in  both  the  Senate  and  the  House  also 
will  support  the  legislation  whose  need  has  become  ever  more  evident  as  the 
Federal  Establishment  has  grown  and  increased  in  complexity. 

Thank  you. 

Sincerely, 


David  A.  Yuenger,  Managing  Editor. 


Letter  From  Allied  Daily  Newspapers  of  Washington 


March  2},  1965. 


Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  U.S. 

House  of  Representatives,  Washington,  D.C. 

Dear  Representative  Moss  :  In  behalf  of  the  daily  newspapers  of  the  State 
of  Washington,  I  write  in  support  of  H.R.  5012.  We  are  confident  that  Congress 
supports  the  principle  of  freest  possible  access  by  the  public  to  information  about 
government  at  all  levels.  This  support  can  be  manifested  in  passage  of  your 
bill. 

By  recognizing  under  (c)  those  circumstances  in  which  public  release  would 
be  against  national  interests,  or  otherwise  violate  the  law  or  the  rights  of 
individuals,  you  have  provided  ample  safeguards  against  unreasonable  applica¬ 
tion  of  the  statute.  By  providing  for  prompt  review  of  secrecy  rulings,  you 
give  the  public  a  realistic  right  of  access  to  information. 

I  might  add  that  the  executive  departments  should  not  feel  they  have  been 
singled  out  for  public  exposure.  Our  State  press  organizations  and  our  indi¬ 
vidual  newspapers  maintain  a  constant  vigil  over  the  public’s  right  to  know 
about  the  activities  of  State  and  local  government.  We  ask  simply  that  the 
Federal  Establishment,  with  its  vast  and  pervasive  authority  over  the  lives  of 
all  citizens,  be  equally  as  open,  and  responsible,  to  the  public  as  are  lesser  levels 
of  government. 

Respectfully  submitted. 

Sincerely, 


Paul  Conrad,  Secretary-M anager. 


Letter  From  Maritime  Administration  Bar  Association 


Washington,  D.C.,  March  25,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  Washington,  D.C. 


My  Dear  Mr.  Moss:  Thank  you  for  your  inquiry  of  March  11  addressed  to 
Mark  P.  Schlefer.  The  Maritime  Administrative  Bar  Association  does  indeed 
have  an  abiding  interest  in  resolving  problems  concerning  the  availability  of 
information  at  the  Federal  maritime  agencies. 

As  you  know,  testimony  on  behalf  of  the  association  was  presented  by  Mr. 
Schlefer  at  the  Senate  hearings  on  freedom  of  information  legislation  during 
the  last  session  of  Congress.  Hearings  before  the  Subcommittee  on  Adminis¬ 
trative  Practice  and  Procedure  of  the  Senate  Committee  on  the  Judiciary  (8Sth 
Cong.,  1st  sess.  1963)  at  pages  124—135.  There  is  little  that  we  can  now  add 
to  that  testimony ;  consequently,  we  do  not  plan  to  file  a  separate  statement  on 
H.R.  5012.  If,  however,  it  will  be  of  any  assistance  to  the  subcommittee,  we 
should  be  pleased  to  have  our  previous  statement  made  a  part  of  the  record  of 
the  subcommittee’s  hearings. 

Sincerely  yours, 


Warner  W.  Gardner. 


Letter  From  Railway  Labor  Executive’s  Association 

Washington,  D.C.,  April  1,  1965. 

Hon.  John  E.  Moss, 

U.S.  House  of  Representatives, 

Washington,  D.C. 

Dear  Congressman  Moss  :  This  will  confirm  telephone  reference  to  your  letter 
of  March  11  regarding  hearings  which  your  subcommittee  now  has  underway 


FEDERAL  PUBLIC  RECORDS  LAW 


195 


on  II. R.  5012  and  related  bills.  The  Railway  Labor  Executives’  Association  has 
no  objection  to  H.R.  5012  and  therefore  finds  it  unnecessary  to  file  a  statement. 

Your  thoughtfulness  in  recalling  our  interest  in  this  legislation  is  most  appre¬ 
ciated. 

Sincerely  yours, 

G.  E.  Leigiity,  Chairman. 


Letter  From  the  Meriden  Record  Co. 


Meriden,  Conn.,  April  9, 1965. 

Hon.  John  Moss, 

Chairman,  House  Operations  and  Government,  Information  Subcommittee, 
House  Office  Building,  Washington,  D.C. 


Dear  Congressman  Moss  :  Will  you  please  record  the  Meriden,  Conn.,  news- 
pa  pers,  the  Record  and  the  Journal,  as  strongly  in  favor  of  your  bill  H.R.  5012, 
Federal  public  records. 

As  you  know,  we  have  campaigned  successfully  for  the  passage  of  similar 
legislation  in  the  State  of  Connecticut  and  are  constantly  striving  to  strengthen 
the  laws.  They  have  proved  very  helpful  in  gathering  and  disseminating  public 
information  through  the  newspapers,  and  I  am  sure  the  Federal  public  records 
bill  will  be  equally  beneficial  on  the  national  level. 

We  realize  there  must  be  certain  exceptions  from  public  information,  but  will 
you  please  explain  the  following  two  exceptions  in  your  bill : 

“Related  solely  to  the  internal  personnel  rules  and  practices  of  any  agency. 

“Interagency  or  intra-agency  memorandums  or  letters  dealing  solely  with 
matters  of  law  or  policy.” 

Best  of  luck  in  securing  passage  of  your  legislation. 

Cordially  yours, 


The  Meriden  Record- Journal, 
Carter  H.  White, 

General  Manager. 


Letter  From  Hidalgo  Publishing  Co.,  Inc. 

Edinburg,  Tex.,  March  20,  1965. 

Hon.  John  E.  Moss, 

Chairman,  House  Information  Subcommittee,  House  Office  Building,  Washing¬ 
ton,  D.C. 

Dear  Representative  Moss  :  I  am  now  publisher  and  editor  of  the  Edinburgh 
Daily  Review  and  the  Mission  Times  in  the  Rio  Grande  Valley,  Tex. 

I  am  not  sure  that  any  subcommittee  or  anyone  in  Washington  cares  what 
I  think  about  House  Resolution  5012  and  related  bills.  We  worry  more  here 
about  freezes  and  the  length  of  carrots  than  we  do  what  Government  agency 
denies  what  to  a  reporter. 

However,  I  am  still  convinced  that  we  need  legislation  such  as  House  Resolu¬ 
tion  5012.  In  7  years  of  Washington  reporting,  part  of  this  time  as  chairman 
of  the  Washington  chapter,  Sigma  Delta  Chi,  freedom  of  information  subcom¬ 
mittee,  I  encouraged  many  instances  of  arbitrary  and  illegal  suppression  of 
legitimate  news. 

Much  of  this  is  a  matter  of  record  with  your  subcommittee.  At  times  your 
staff  helped  solve  problems,  and  at  other  times  they  were  blocked  as  well  as 
we  here  in  the  absence  of  legal  cures.  I  know  of  only  two  ways  to  prevent 
governments  from  abusing  freedom  of  information.  First,  there  is  the  great 
outcry  by  all  the  press  that  forces  release  of  much  information.  Secondly, 
there  is  the  one  you  propose  in  court  procedures.  The  only  positive  method  of 
compelling  a  Government  agency  is  through  a  court  order. 

Feel  free  to  enter  this  letter  in  any  record  that  might  help.  If  you  wish,  I 
will  write  more  detailed  support  of  the  legislation. 

Sincerely, 


James  V.  Mathis, 
Editor  and  Publisher. 


.  . 
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Biographical  Data  of  Norbeet  A.  Schlei,  Assistant  Attorney  General 
(Office  of  Legal  Counsel)  U.S.  Department  of  Justice 
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U.S.S.  Albany  (CA-123)  in  Atlantic  and  Mediterranean  Fleets;  lieutenant  (j.g.), 
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Judge  Advocate  General  of  the  Navy,  Washington,  D.C. ;  1956-57,  law  clerk  to 
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Biographical  Data  of  Fred  Burton  Smith,  Deputy  General  Counsel  (Acting 
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Member  of  the  Legal  Division  of  the  Treasury  Department  continuously  since 
February  1943  . 

Mr.  Smith  is  accompanied  by  Mrs.  Charlotte  T.  Lloyd,  Special  Assistant  to  the 
General  Counsel  and  Chief  of  the  Legal  Opinion  Section,  U.S.  Treasury  Depart¬ 
ment. 

Mrs.  Lloyd  is  a  graduate  of  Vassar  College  and  Columbia  Law  School  and  a 
member  of  the  New  York,  District  of  Columbia,  and  Virginia  bars.  She  has  been 
in  the  Office  of  the  General  Counsel  since  1961  and  previously  was  10  years  in 
the  Solicitor’s  Office  of  the  Interior  Department. 


Biographical  Data  of  H.  T.  Herrick,  General  Counsel,  Federal  Mediation 

and  Conciliation  Service 

Born  :  New  York,  N.Y.,  April  24, 1920. 

Education:  Hamilton  College,  Clinton,  N.Y.,  1942,  B.S. ;  Cornell  Law  School, 
Ithaca,  N.Y.,  194S,  LL.B. 

Professional  experience:  Associate  in  Paul,  Weiss,  Rifkind,  Wharton  &  Gar¬ 
rison,  New  York  City,  August  1948  to  May  1950.  Solicitor’s  Office,  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C.,  August-October  1950.  National  Labor  Relations 
Board,  1950-57 :  Legal  Assistant  to  Chairman  Herzog,  October  1950  to  November 
1952;  attorney,  Office  of  General  Counsel,  November  1952  to  February  1954; 
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attorney,  Advice  Section,  February-October  1954 ;  trial  attorney,  Seattle  regiona. 
office,  October  1954  to  January  1957.  Labor  attorney,  Westinghouse  Electric 
Corp.,  Pittsburgh,  Pa.,  February  1957  to  May  1961.  Assistant  to  Assistant  Secre¬ 
tary  of  Labor,  U.S.  Department  of  Labor,  Washington,  D.C.,  May  1961  to  Oc¬ 
tober  1963.  Executive  Secretary,  Atomic  Energy  Labor-Management  Relations 
Panel,  June  1962  to  present.  General  Counsel,  Federal  Mediation  and  Conciliation 
Service,  October  1963  to  present. 

Business  address  :  14th  and  Constitution  Avenue  NW.  (1219  Labor  Department 
Building),  Washington,  D.C.,  20427.  Phone:  961-3513. 

Residence:  1308  Popkins  Lane,  Alexandria,  Va.,  phone:  765-3697. 


Biographical  Data  of  Gilbert  J.  Seldin,  Assistant  Director  of  Mediation 
Activity,  Federal  Mediation  and  Conciliation  Service 

Born :  Newark,  N.J.,  October  19, 1910. 

Education :  B.A.,  City  College,  New  York,  N.Y. ;  LL.B.,  Brooklyn  Law  School, 
New  York. 

Membership :  New  York  State  Bar  Association. 

Professional  experience:  Assistant  employment  interviewer,  New  York  State 
Employment  Service.  Wage  and  hour  investigator  and  supervisor,  Wage  and 
Hour  Division,  New  York.  Liaison  officer  with  War  Labor  Board,  Wage  and 
Hour  Division,  Washington,  D.C.  Attorney,  Solicitor’s  Office,  U.S.  Department 
of  Labor,  New  York.  Liaison  officer,  Wage  Stabilization  Board,  Washington, 
D.C.  Mediator,  Federal  Mediation  and  Conciliation  Service,  Cleveland,  Ohio. 

Teaching:  Taught  labor  relations  at  Western  Reserve  University,  Cleveland, 
Ohio. 

Varied  employment  prior  to  Government  employment,  including  a  short  period 
with  Local  66,  ILGWU. 

Business  address :  14th  and  Constitution  Avenue  NW.  (1219  Labor  Department 
Building),  Washington,  D.C.,  20427,  phone:  961-3505. 

Residence :  9312  Piney  Branch  Road,  Silver  Spring,  Md.,  phone :  434—7181. 


Biographical  Data  of  Joseph  Costa,  Consultant  in  Visual  Communications, 

Author  and  Lecturer 

Born  in  Galtabellotta,  Sicily,  January  3,  1904.  Joseph  Costa  came  to  New 
York  with  his  parents  when  he  was  3  years  old.  A  press  photographer  for  more 
than  40  years,  Costa  worked  on  the  old  New  York  World,  the  New  York  Daily 
News  and  at  King  Features  Syndicate  where  he  was  photo  supervisor  and  chief 
photographer  of  the  Sunday  Mirror  Magazine,  until  the  demise  of  that  paper 
in  October  1963. 

He  has  covered  most  of  the  major  news  events  since  1920,  and  won  almost 
every  important  award  in  the  field  of  photojournalism. 

Cofounder,  first  president,  and  18-year  chairman  of  the  board  of  the  National 
Press  Photographers  Association  and  executive  editor  of  the  National  Press 
Photographer,  the  official  monthly  publication  of  the  NPPA. 

Author  and  lecturer  on  photojournalism,  he  is  known  on  every  college  and 
university  campus  where  journalism  is  taught. 

Has  devoted  more  than  a  quarter  century  working  for  the  improvement  of 
technical  competence  of  all  news  photographers  and  fighting  for  equal  rights 
of  the  news  camera  in  communicating  today’s  world  by  news  media,  in  the  public 
interest. 

He  is  a  member  of  the  guiding  faculty  of  the  Famous  Photographers  School  of 
Westport,  Conn.,  and  a  member  of  the  Freedom  of  Information  Center  Advisory 
Committee,  Columbia,  Mo. 


Biographical  Data  of  .John  A.  McCap.t,  Operations  Director,  Government 

Employees  Council,  AFL-CIO 

Education:  St.  Joseph’s  College,  Philadelphia,  Pa.  (1935-39),  B.S. ;  graduate 
work.  Temple  University,  Philadelphia ;  Columbus  University  School  of  Law, 
Washington,  D.C. 
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Work:  Employed  at  Philadelphia  Naval  Shipyard  (1940-50),  clerical  and  in¬ 
dustrial  relations  work.  Legislative  representative,  American  Federation  of  Gov¬ 
ernment  Employees,  AFL-CIO  (1950-62).  Operations  director,  Government  Em¬ 
ployees’  Council,  AFL-CIO  (1963  to  present). 


Biographical  Data  of  Chisman  Hanes,  American  Bar  Association 

Born  Pine  Hall,  N.C.,  on  May  26, 1909. 

Duke  University,  A.B.,  1930,  LL.B.,  1933;  Harvard  Law  School,  1930-31. 

Practice  of  law  in  Raleigh,  N.C.,  1933-34;  member  Legal  Division,  Recon¬ 
struction  Finance  Corporation,  1934-36, 1937^2;  assistant  to  Chairman,  Attorney 
General’s  Advisory  Committee  on  Crime,  1936-37 ;  special  assistant  to  Execu¬ 
tive  Director,  Office  of  Defense  Plants,  Reconstruction  Finance  Corporation,  1945- 
46;  practice  of  law  in  Washington,  D.C.,  1946  to  present;  partner  in  Klagshrunn 
&  Hanes. 

Served  in  U.S.  Army  Air  Forces,  1942-45 ;  attained  rank  of  major. 

Member  of  North  Carolina  Bar  Association,  Bar  Association  of  the  District 
of  Columbia,  Federal  Power  Bar  Association,  and  American  Bar  Association. 

Contributor  to  legal  periodicals. 


Biographical  Data  of  John  H.  Colburn,  American  Newspaper  Publishers’ 

Association 

John  H.  Colburn  has  been  editor  and  publisher  of  the  Wichita  Eagle  and  the 
Wichita  Beacon  since  February  1,  1963.  Formerly  he  was  managing  editor  of 
the  Richmond  (Va.)  Times-Dispatch  for  14  years. 

Mr.  Colburn  has  been  in  newspaper  work  since  1930.  He  began  as  a  cub  re- 
porter-copy  boy  for  the  Columbus  (Ohio)  Dispatch.  Fie  joined  the  Associated 
Press  in  Columbus  in  1935.  During  World  War  II,  Mr.  Colburn  was  an  AP  cor¬ 
respondent  in  Europe. 

After  the  war,  he  was  named  executive  editor  of  the  AP  World  Service  in  Lon¬ 
don  and  secretary  of  Associated  Press,  Ltd.  He  later  was  transferred  to  head¬ 
quarters  in  New  York,  where  he  became  a  general  executive. 

Mr.  Colburn  is  a  member  of  the  Federal  Laws  Committee  of  the  American 
Newspaper  Publishers’  Association. 

Mr.  Colburn  is  a  member  of  the  board  of  directors  of  the  American  Society 
of  Newspaper  Editors  and  former  chairman  of  the  Freedom  of  Information 
Committee  of  that  organization.  He  received  the  University  of  Arizona  John 
Peter  Zenger  Award  for  “effective  work  in  support  of  the  freedom  of  the  press,” 
January  12,  1963,  and  in  October  was  given  a  certificate  of  recognition  by 
Southern  Methodist  University  and  the  Dallas  Press  club  for  “distinguished 
service  to  journalism  as  a  vigilant  crusader  for  freedom  of  information.” 

Mr.  Colburn  was  president  of  the  Associated  Press  Managing  Editors’  Asso¬ 
ciation  in  1960.  In  1961-62,  Mr.  Colburn  directed  a  study  by  a  group  of  edi¬ 
tors  who  drafted  a  code,  “What  Makes  a  Good  Newspaper,”  designed  to  help 
the  public  and  press  evaluate  newspapers. 


Biographical  Data  of  Richard  D.  Smyser,  Managing  Editor,  the  Oaic  Ridger, 

Oak  Ridge,  Tenn. 

Born,  York,  Pa.,  1923.  Graduate  of  Pennsylvania  State  University,  B.A.  in 
journalism,  1944.  Served  with  U.S.  Army,  1943  to  1945.  Reporter,  Chester,  Pa., 
Times,  1946  to  1949.  Managing  editor,  the  Oak  Ridger,  Oak  Ridge,  Tenn.,  from 
the  paper’s  inception  in  1949  to  the  present.  Currently  a  member  of  the  board  of 
directors  and  chairman  of  the  Freedom  of  Information  Committee  of  the  Asso¬ 
ciated  Press  Managing  Editors  Association. 


Biographical  Data  of  Dale  W.  Hardin,  U.S.  Chamber  of  Commerce 
Marital  status:  Married,  two  children. 

Present  position :  Manager,  Transportation  and  Communication  Department, 
Chamber  of  Commerce  of  the  United  States,  since  September  1963. 
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Born  :  September  9, 1922,  in  Peoria,  Ill. 

Education:  A.B.  (1919)  and  LL.B.  (1951)  degrees,  George  Washington  Uni¬ 
versity. 

Prior  employment :  1951,  private  law  practice ;  1951-54,  special  agent.  Federal 
Bureau  of  Investigation ;  1954-63,  congressional  liaison  officer,  Interstate  Com¬ 
merce  Commission. 

Military  service :  On  active  duty  with  U.S.  Marine  Corps,  1942-46. 

Organizations :  Phi  Delta  Phi  Law  Fraternity ;  Federal  Bar  Association ;  Na¬ 
tional  Lawyers  Club ;  Society  of  Former  FBI  Agents ;  Virginia  and  District  of 
Columbia  Bars. 


Biographical  Data  of  Julius  Frandsen,  Washington  Manager,  United  Press 
International  ;  Chairman,  Freedom  of  Information  Committee  of  Sigma 
Delta  Chi  ;  and  the  National  Professional  Journalistic  Society 

Graduated  from  the  University  of  Nebraska  in  1927.  Began  work  with  United 
Press  (now  UPI)  in  New  York  in  1929.  News  editor  of  the  Washington  bureau, 
1939-64.  Washington  manager  of  UPI  since  September  1, 1964. 


Biographical  Data  of  Clark  R.  Mollenhoff,  Washington  Correspondent, 
Cowles  Publications  ;  and  Vice  Chairman,  Freedom  of  Information  Com¬ 
mittee  of  Sigma  Delta  Chi 

LL.B.  from  Drake  University,  Des  Moines,  1944.  Reporter  for  Des  Moines 
Register  and  Tribune,  1941-50  (except  for  wartime  duty  in  Navy)  ;  Washington 
bureau  since  1950.  Recipient  of  Pulitzer,  Raymond  Clapper,  Heywood  Broun, 
and  Sigma  Delta  Chi  for  awards  for  distinguished  Washington  and  national 
correspondence. 


Biographical  Data  of  Walter  B.  Potter.  Culpeper,  Va.,  National  Editorial 

Association 

Mr.  Potter  is  editor,  publisher,  and  owner  of  the  Culpeper,  Va.,  Star-Exponent, 
a  community  daily  newspaper,  and  is  publisher  and  owner  of  the  Emporia,  Va., 
Independent-Messenger,  weekly  newspaper. 

Past  president,  Virginia  Press  Association ;  director  of  National  Editorial  Asso¬ 
ciation  and  chairman  of  its  legislative  committee ;  director  of  Virginia  State 
Chamber  of  Commerce ;  vice  president  of  Jefferson  Savings  &  Loan  Association. 

Graduate  of  Washington  and  Lee  University,  B.A.,  magna  cum  laude,  and 
Phi  Beta  Kappa.  Five  years  active  duty,  World  War  II,  and  now  lieutenant 
colonel,  U.S.  Army  Reserve,  with  Bronze  Star,  Combat  Infantry  Badge,  two 
invasion  arrowheads  and  five  battle  stars. 

Director  and  first  president  of  Culpeper  Industrial  Corp.  and  Culpeper  Develop¬ 
ment  Corp. ;  past  president,  Culpeper  Chamber  of  Commerce ;  past  president, 
Culpeper  Lions  Club ;  past  director,  Culpeper  Retail  Merchants  Association  ; 
member,  board  of  stewards  and  past  chairman,  board,  Culpeper  Methodist 
Church,  past  director,  Culpeper  Memorial  Hospital,  and  Culpeper  Country  Club ; 
member,  the  Moose,  Veterans  of  Foreign  Wars,  American  Legion,  Omicron  Delta 
Kappa,  Phi  Eta  Sigma,  Sigma  Delta  Chi,  and  Kappa  Sigma. 

Married  to  the  former  Miss  Alice  Katherine  Hudson,  of  New  Orleans,  they  have 
two  sons,  Walter,  Jr..  15.  and  Robert  McLean.  12. 


Biographical  Data  of  Lawrence  Speiser,  Director,  Washington  Office, 
American  Civil  Liberties  Union 

Members  of  the  bars  of  the  U.S.  Supreme  Court,  the  District  of  Columbia,  and 
the  State  of  California.  In  addition  to  his  responsibility  in  keeping  abreast  of 
legislation  affecting  civil  liberties,  he  handles  much  of  the  ACLU’s  legal  work  in 
the  District  of  Columbia.  Mr.  Speiser  has  specialized  in  litigation  involving  the 
testing  of  the  constitutionality  of  various  laws  and  governmental  actions  in¬ 
fringing  on  civil  liberties  and  civil  rights  (freedom  of  speech,  press,  religion,  due 
process,  and  equal  justice  under  law) .  He  has  argued  and  won  a  number  of  cases 


FEDERAL  PUBLIC  RECORDS  LAW 


201 


before  the  U.S.  Supreme  Court.  Prior  to  coming  to  Washington,  he  was  the  staff 
counsel  of  its  northern  California  affiliate  for  5  years  (1952-57) . 

Born  in  Toronto,  Canada,  in  1923,  he  obtained  his  legal  education  at  the  Uni¬ 
versity  of  California  Hastings  College  of  Law.  He  has  also  attended  Brandeis 
University  in  Waltham,  Mass.,  after  being  awarded  one  of  the  first  Fiorina  Lasker 
fellowships  in  civil  liberties  and  civil  rights.  Mr.  Speiser  has  spoken  before 
numerous  civic  groups,  schools,  and  colleges  as  well  as  on  radio  and  television  on 
civil  liberties  matters  and  has  also  written  extensively  for  legal  periodicals. 
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Additional  Clarification  of  Department  of  Justice  on  “Executive 

Privilege” 


U.S.  Department  of  Justice, 

Office  of  the  Deputy  Attorney  General, 

Washington,  D.C.,  May  5,  1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  I  wish  to  refer  to  my  letter  to  you  of  April  12,  1965, 
forwarding  a  copy  of  the  testimony  of  Assistant  Attorney  General  Sclilei  of 
March  30,  1965,  on  H.R.  5012. 

There  is  one  portion  of  Mr.  Schlei’s  testimony  which  I  feel  should  be  amplified. 
I  refer  to  the  second  paragraph  of  page  8  wherein  Mr.  Schlei  stated  that  executive 
privilege  had  never  been  used  during  this  administration  and  that  it  would  not 
be  asserted  except  in  situations  where  the  President  personally  reviewed  the 
matter  and  authorized  its  use.  Mr.  Schlei’s  reference  to  executive  privilege 
related  solely  to  inquiries  directed  by  the  Congress  or  its  committees  to  the 
executive  branch. 

While  I  think  it  clear  that,  when  read  in  context,  Mr.  Schlei’s  reference  was 
limited  to  congressional  inquiries,  it  seemed  to  me  desirable  that  this  point  be 
made  explicit. 

Sincerely, 


Ramsey  Clark, 
Deputy  Attorney  General. 
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Comments  From  Departments  and  Agencies  on  Federal  Public 

Records  Law  Legislation 

LEGISLATIVE  BRANCH 

Reply  From  General  Accounting  Office 

Comptroller  General  of  the  United  States, 

Washington,  D.C.,  March  25, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  letter  of  February  19,  1965, 
requesting  our  comments  on  H.R.  5012  which  proposes  to  amend  section  161  of 
the  Revised  Statutes  (5  U.S.C.  22)  with  respect  to  the  authority  of  Federal 
officers  and  agencies  to  withhold  information  and  limit  the  availability  of 
records. 

The  proposed  legislation  apparently  is  designed  to  permit  any  person  to 
examine  the  records  of  every  Federal  agency  except  for  those  records  which  fall 
within  the  eight  categories  listed  in  the  proposed  subsection  (c).  The  bill  also 
provides  that  upon  complaint  of  a  person  denied  access  to  any  public  record,  the 
appropriate  Federal  district  court  shall  have  jurisdiction  to  order  the  production 
of  any  agency  records  or  information  improperly  withheld  from  the  complainant. 

We  are  in  general  agreement  with  the  concept  that  governmental  information 
and  records  should  be  made  available  at  the  request  of  the  public  to  the  maximum 
reasonable  extent,  under  appropriate  safeguards.  However,  we  believe  the  ref¬ 
erence  to  “any  person”  is  too  broad.  This  language  would  make  it  mandatory 
for  an  agency  to  open  its  records  to  subversives,  aliens — even  enemy  aliens,  to 
claim  hunters,  and  to  others  whose  interests  might  be  adverse  to  the  Government. 
We  think  that  the  individual  being  given  access  to  Government  records  should,  at 
least,  be  citizens  of  the  United  States,  and  demonstrate  that  their  interest  in 
the  records  is  not  adverse  to  the  Government’s  interest. 

We  believe,  also,  that  it  should  be  made  clear  either  in  the  law  or  its  legisla¬ 
tive  history,  that  the  agency  may  require  in  its  regulations  an  identification  of 
documents  to  be  produced ;  that  it  may  postpone  production  of  documents  which 
are  necessary  to  the  Government’s  current  consideration  of  a  matter;  that  the 
records  are  to  be  made  available  only  for  inspection,  their  custody  remaining  in 
the  Government  agency ;  and  that  a  reasonable  charge  may  be  made  for  services 
rendered  the  public. 

We  have  no  basis  for  estimating  the  additional  cost  which  might  result  from 
servicing  legislation  such  as  this,  but  we  would  expect  that  a  charge  for  the 
service  might  discourage  frivolous  requests  and  at  the  same  time  conform  with 
the  policy  of  section  501  of  the  act  of  August  31,  1951,  65  Stat.  290,  5  U.S.C. 
140. 

In  addition  to  the  above  general  comments,  we  have  some  question  as  to  how 
several  of  the  eight  stated  exceptions  would  apply  to  several  categories  of  files 
maintained  by  the  General  Accounting  Office.  In  this  connection  the  divisions 
and  offices  of  the  General  Accounting  Office  prepare  and  maintain  certain  records 
which  we  believe  should  be  exempted  from  public  disclosure  requirements.  These 
include : 

1.  Memorandums  between  or  within  divisions  concerning  legal  or  policy 
matters,  reviews  of  drafts  or  audit  reports,  letters  to  congressional  commit¬ 
tees  and  Members  of  the  Congress,  letters  to  heads  of  agencies  and  others, 
and  preliminary  drafts  of  decisions  of  the  Comptroller  General. 

2.  The  working  files  relating  to  the  material  contained  in  the  audit  and 
report  manuals  and  the  manuals  themselves. 

3.  Personnel  and  administrative  files  relating  to  such  things  as  assign¬ 
ments,  promotions,  and  performance  of  staff  members. 

4.  Audit  and  investigative  working  papers. 
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While  items  in  the  first  category  usually  relate  to  matters  of  law  and  policy, 
there  would  be  many  cases  where  they  would  not  be  solely  related  to  such  matters. 
In  addition  we  do  not  believe  drafts  of  decisions  of  the  Comptroller  General 
should  be  made  available  to  the  public.  Accordingly,  we  recommend  that  the 
word  “solely”  be  deleted  from  the  exception  set  out  in  subsection  (c)  (5)  of  the 
bill  and  that  the  words  “and  preliminary  drafts  of  decisions”  be  inserted  after 
the  word  “letters”  in  subsection  (c)  (5). 

Items  in  categories  2  and  3  above  apparently  would  be  exempt  from  the  provi¬ 
sions  of  the  bill  by  reason  of  exclusions  provided  in  subsections  (c)  (5)  and  (c) 
(6),  respectively,  the  internal  policy  instructions  for  our  personnel  contained 
in  our  audit  and  report  manuals  being  intra-agency  memorandums  dealing  with 
policy  within  subsection  (c)  (5).  We,  therefore,  make  no  recommendations  in 
regard  thereto.  We  do  believe,  however,  that  the  language  in  subsection  (c) 
(6)  “the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy”  is  so  indefinite  that  the  legislative  intent  should  be  clearly 
set  out  in  the  committee  reports. 

Audit  and  investigative  working  papers  referred  to  in  category  4  above  ap¬ 
parently  would  not  be  exempt  from  public  examination  under  the  language  of 
the  proposed  legislation. 

Audit  working  papers,  while  primarily  an  accumulation  of  factual  information 
obtained  from  the  records  of  agencies  and  contractors,  also  contain  analyses, 
records  of  discussions  with  individuals,  personal  opinions  of  individuals,  potential 
audit  leads,  all  of  which  may  not  be  confirmed  on  further  examination  and  thus 
the  disclosure  of  which  may  lead  to  erroneous  judgments  by  uniformed  readers 
or  may  be  harmful  to  the  individuals  involved.  Moreover,  disclosure  of  informa¬ 
tion  in  audit  files  may  jeopardize  the  Government’s  position  in  situations  in 
which  there  may  be  legal  actions  contemplated  or  in  process. 

With  respect  to  audits  of  contractors,  our  working  papers  often  times  will 
include  information  that  could  be  construed  as  trade  secrets  and  commercial 
or  financial  information  of  a  privileged  or  confidential  nature.  While  it  would 
appear  that  this  type  of  information  would  be  excluded  from  the  coverage  of 
the  bill  by  subsection  (c)  (4),  there  is  no  assurance  that  the  courts  would  agree. 

Many  files  also  include  identification  of  informants,  the  source  of  allegations 
made  in  confidence,  and  requests  for  information  by  the  Congress,  its  committees 
or  its  Members,  the  disclosure  of  which  might  be  harmful  to  the  informants, 
or  in  the  case  of  requests  from  Congress,  its  committees,  or  its  Members,  the 
disclosure  of  such  requests  may  not  be  desired  by  the  congressional  interest. 
The  files  also  often  contain  references  to  individuals  and  officials  of  agencies  and 
contractors  which  may  or  may  not  appear  in  the  finally  issued  report.  However, 
their  mere  inclusion  in  working  papers  and  the  context  in  which  they  appear 
may  be  detrimental  to  the  individuals  or  violate  a  confidence  of  an  individual  if 
made  available  to  the  public  at  large. 

Our  audit  working  papers  many  times  will  also  contain  information  which  is 
specifically  exempted  from  release  to  the  public  by  the  proposed  bill.  Screening  of 
the  working  papers  to  exclude  such  information  would  be  impractical  and  costly. 
Also,  exhaustive  screening  would  not  assure  the  removal  of  all  such  information. 

Under  the  provisions  of  49  U.S.C.  66  payment  for  transportation  services  fur¬ 
nished  the  United  States  is  made  upon  presentation  of  bills  therefor,  prior  to 
audit  and  settlement  by  the  General  Accounting  Office.  The  right  is  reserved, 
however,  to  set  off  any  overcharges  thus  made  from  any  amount  subsequently 
found  to  be  due  the  carrier;  49  U.S.C.  66  also  imposes  a  3-year  limitation  upon 
setoff  action  by  the  General  Accounting  Office  and  a  like  period  during  which 
claims  may  be  filed  by  carriers.  Any  claim  not  filed  prior  to  the  expiration  of 
the  period  of  limitation  is  forever  barred. 

During  the  fiscal  year  1964  we  audited  over  4.8  million  Government  bills  of 
lading  on  which  over  $897  million  were  paid  and  on  which  there  was  found  a 
total  of  over  $9.8  million  in  overcharges.  Undue  interference  with  the  orderly 
and  timely  audit  of  transportation  accounts  because  of  the  demand  of  persons 
wishing  to  examine  vouchers  and  related  records  could  delay  our  settlement  of 
transportation  accounts  beyond  the  3-year  period,  thus  depriving  the  Government 
of  recovery  of  overcharges. 

A  general  requirement  that  all  transportation  records  be  made  available  for 
examination  by  the  public  could  generate  large-scale  demands  by  commercial 
rate  auditing  organizations,  in  order  that  they  might  develop  undercharge  claims 
against  the  United  States,  determine  the  practices  and  traffic  distribution  pat¬ 
terns  of  common  carriers,  or  to  secure  possible  future  clients  from  our  list  of 
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carriers  indebted  to  the  Government.  In  this  connection,  we  understand  it  is 
the  usual  practice  for  such  organizations  to  share  any  recovery  of  undercharges 
on  a  50-50  basis. 

A  similar  situation  could  result  with  respect  to  the  records  maintained  in  our 
Claims  Division  in  that  there  could  arise  a  rash  of  “fishing  expeditions”  into 
those  files  by  attorneys  and  others  in  search  for  bases  for  claims  against  the 
Government.  These  files  of  settled  claims  contain  much  information  within  the 
exceptions  contained  in  this  bill  the  separation  of  which  before  permitting  exam¬ 
ination  would  be  a  costly  and  time-consuming  operation. 

However,  we  are  making  no  recommendation  with  respect  to  the  exclusion 
of  our  transportation  and  claims  records  from  the  bill  except  to  the  extent  they 
are  within  the  general  exclusions  recommended  herein  or  presently  contained 
in  the  bill,  but  wish  the  committee  to  be  aware  of  the  possible  results  if  the 
legislation  is  enacted  in  its  present  form. 

For  the  reasons  stated  above,  we  recommend  strongly  that  our  working  papers 
be  excluded  from  the  provisions  of  this  bill.  To  accomplish  this,  we  propose 
language  along  the  following  lines  as  an  additional  exception  under  section 
161(c)  : 

Investigatory  and/or  audit  files  compiled  for  the  purpose  of  complying 
with  requests  for  information  by  the  Congress,  its  committees,  or  its  Mem¬ 
bers  or  for  the  purpose  of  reporting  to  the  Congress  on  investigations  or 
audits  made  pursuant  to  law. 

The  inclusion  of  an  exception  of  this  nature  should  preclude  us  from  being 
required  to  make  information  available  to  individuals  that  would  be  detrimental 
to  the  interests  of  the  Government  since,  in  our  opinion,  all  of  the  work  of  the 
accounting  and  auditing  divisions  is,  as  required  by  law,  basically  for  the  pur¬ 
poses  of  reporting  to  the  Congress,  its  committees  or  its  members.  We  believe 
that  this  premise  should  be  brought  out  in  the  committee’s  report  on  this  bill. 

In  addition  to  the  reasons  stated  above  for  the  exclusion  of  information  fur¬ 
nished  by  informants  or  otherwise  submitted  in  confidence,  it  is  evident  that  if 
such  information  and  its  sources  are  divulged  to  the  public,  information  from 
such  sources  would  no  longer  be  available  to  the  Government.  Accordingly,  we 
recommend  that  an  additional  exception  be  added  to  subsection  (c)  to  the  effect 
that  disclosure  is  not  required  as  to  information  submitted  in  confidence  pur¬ 
suant  to  statute  or  published  rule  or  regulation  or  it  be  made  clear  in  the  legis¬ 
lative  history  that  such  information  is  of  a  “privileged  or  confidential  nature” 
as  that  term  is  used  in  subsection  (c)  (4).  It  should  also  be  made  clear  that  sub¬ 
sections  (c)(3)  or  (c)(4)  include  any  information  the  disclosure  of  which 
would  be  a  violation  of  18  U.S.C.  1905. 

We  would  like  to  point  out  that  a  number  of  files  consisting  of  accountable 
officers’  accounts  containing  such  items  as  vouchers,  contracts,  etc.,  are  in  the 
technical  custody  of  the  General  Accounting  Office  but  actually  in  the  physical 
possession  of  the  various  agencies.  We  assume  that  the  responsibility  of  com¬ 
plying  with  the  proposed  legislation  with  respect  to  those  files  would  be  the 
responsibility  of  the  agencies  having  physical  possession  of  such  files  and  that 
we  could  so  provide  in  our  regulations  under  subsection  (a). 

In  order  to  assure  that  the  authority  of  the  General  Accounting  Office  or 
other  Federal  agencies  to  examine  agency  records  is  not  impaired  by  the  exclu¬ 
sions  set  out  in  subsection  (c),  we  suggest  that  there  be  included  in  section  2 
of  the  bill  a  provision  reading  that — 

Nothing  contained  in  this  Act  shall  be  construed  as  in  any  way  diminish¬ 
ing  the  authority  of  any  Federal  agency  to  examine  the  records  or  files  of 
any  other  agency  subject  to  the  provisions  of  this  Act. 

Your  letter  of  February  19  also  requested  our  comments  on  H.R.  5013  through 
H.R.  5021  and  your  letters  of  February  24,  26,  and  March  2  and  15,  1965,  re¬ 
quested  our  comments  on  H.R.  5237,  H.R.  5406,  H.R.  5520,  H.R.  5583,  and  H.R. 
6172.  Since  the  above-mentioned  bills  are  identical  with  H.R.  5012  considered 
above,  the  comments  contained  herein  are  likewise  applicable  to  those  bills. 

Sincerely  yours, 


Joseph  Campbell, 

Comptroller  General  of  the  United  States. 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 


Reply  From  Bureau  of  the  Budget 

Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington,  D.G.,  March  30,  1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  letter  responds  to  your  request  for  the  views  of 
the  Bureau  of  the  Budget  with  respect  to  H.R.  5012  and  a  number  of  other  iden¬ 
tical  bills  to  amend  section  161  of  the  Revised  Statutes  with  respect  to  the  au¬ 
thority  of  Federal  officers  and  agencies  to  withhold  information  and  limit  the 
availability  of  records. 

Under  the  provisions  of  H.R.  5012  every  agency  of  the  Federal  Government 
except  Congress  and  the  courts  would,  in  accordance  with  published  rules  stat¬ 
ing  the  time,  place,  and  procedure  to  be  followed,  be  required  to  make  all  its 
records  promptly  available  to  any  person  except  to  the  extent  that  records  re¬ 
lating  to  certain  matters  are  specifically  exempted  from  disclosure  under  pro¬ 
visions  of  the  bill.  Upon  complaint  of  withholding,  a  district  court  would  have 
jurisdiction  to  compel  the  production  of  records,  and  the  burden  would  be 
on  the  agency  to  sustain  its  action.  Failure  to  comply  with  a  court  order  would 
be  punishable  as  contempt. 

The  records  specifically  exempted  from  disclosure  under  H.R.  5012  would  be 
those  matters  that  are  “(1)  required  by  Executive  order  to  keep  secret  in 
the  interest  of  national  defense  or  foreign  policy;  (2)  related  solely  to  the  in¬ 
ternal  personnel  rules  and  practices  of  any  agency;  (3)  specifically  exempted 
from  disclosure  by  statute;  (4)  trade  secrets  and  commercial  or  financial  infor¬ 
mation  obtained  from  the  public  and  privileged  or  confidential;  (5)  interagency 
or  intra-agency  memorandums  or  letters  dealing  solely  with  matters  of  law  or 
policy;  (6)  personnel  and  medical  files  and  similar  matters  the  disclosure  of 
which  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy; 
(7)  investigatory  files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  private  party;  and  (8)  contained  in  or  related  to 
examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions.” 

The  Bureau  of  the  Budget  is  committed  to  the  principle  of  freedon  of  infor¬ 
mation.  We  believe  that  an  informed  public  is  essential  to  our  democratic 
system,  and  we  support  full  disclosure  of  Government  information  insofar  as 
such  disclosure  is  consistent  with  the  public  interest.  We  reluctantly  conclude, 
however,  that  H.R.  5012  does  not  adequately  protect  the  public  interest. 

Agency  reports  on  the  bill  cite  a  variety  of  instances  where  disclosure  of  their 
records  would  be  required  contrary  to  the  public  interest.  In  its  consideration 
of  S'.  1666,  a  similar  bill  in  the  last  Congress,  the  Senate  committee  gave  careful 
consideration  to  the  examples  then  cited  by  agencies,  and  amended  the  bill  in 
an  effort  to  take  account  of  these  examples.  Agency  reports  on  the  current  bill, 
however,  now  cite  other  examples,  thus  showing  the  difficulty  of  dealing  with 
this  problem  through  a  series  of  exemptions. 

Another  problem  is  the  rigidity  inherent  in  the  elimination  of  all  discretionary 
authority  in  the  heads  of  agencies  with  respect  to  the  time  at  which  information 
can  appropriately  be  released.  We  do  not  see  how  legislation  can  be  drafted 
to  take  account  of  rapidly  changing  circumstances — circumstances  which  deter¬ 
mine  in  many  instances  the  time  at  which  or  the  conditions  under  which  dis¬ 
closure  of  specific  records  would  or  would  not  be  in  the  public  interest.  Prema¬ 
ture  disclosure  in  many  instances  would  confuse,  rather  than  enlighten,  the 
public. 

If  H.R.  5012  were  applicable  to  the  Bureau  of  the  Budget,  the  major  adverse 
effects  which  it  would  have  on  the  Bureau  are  discussed  below’ : 
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1.  Internal  agency  working  papers  are  protected  from  disclosure  only  if  they 
are  “interagency  or  intra-agency  memorandums  or  letters  dealing  solely  with 
matters  of  law  or  policy.” 

Few,  if  any,  letters  or  memorandums  are  solely  limited  to  matters  of  law  or 
policy,  and  many  working  papers  which  primarily  involve  policy  issues  are  not 
prepared  in  the  form  of  letters  or  memorandums.  Furthermore  it  is  not  ap¬ 
parent  to  us  how  there  could  be  worthwhile  discussion  of  law  or  policy  unrelated 
to  a  specific  set  of  facts.  The  effect  of  the  above  language  would  be  to  require 
disclosure  of  most  Bureau  records,  even  though  they  relate  only  to  internal 
matters  of  a  nonpublic  nature.  It  would  also  fail  to  recognize  the  confidential 
relationship  between  the  Bureau  and  the  President  which  is  essential  to  serving 
the  needs  of  the  Presidency. 

In  summary,  this  provision  does  not  recognize  that  free  interchange  of  infor¬ 
mation  and  views  among  officials  and  staff  of  the  executive  branch  is  essential 
and  is  possible  only  if  purely  internal  staff  documents  are  protected  from  routine 
public  scrutiny. 

2.  All  agency  records  not  exempted  from  disclosure  would  have  to  be  made 
promptly  available  “to  any  person.” 

The  Bureau  makes  an  earnest  effort  to  comply  with  individual  requests  for 
information  when  compliance  is  consistent  with  the  broader  public  interest.  We 
believe,  however,  that  the  public’s  right  to  effective,  orderly,  and  impartial  exe¬ 
cution  of  the  laws  far  outweighs  any  benefits  which  might  result  from  having 
its  records  open  indiscriminately  to  anyone  who  requests  access.  The  jirovision 
requiring  information  to  be  made  available  to  any  person  fails  to  recognize  this 
overriding  public  right.  The  practical  problems  involved  are  made  graphic  in 
considering  the  steps  necessary  to  meet  this  requirement  in  a  secured  building 
like  the  Executive  Office  Building.  Either  copies  of  most  of  the  Bureau’s  records 
would  have  to  be  made  available  in  an  unsecured  place  or  the  Executive  Office 
Building  would  have  to  be  opened  up  “to  any  person”  seeking  access  to  its 
records. 

Finally,  we  believe  that  the  committee  must  give  serious  consideration  to  the 
question  of  whether  legislation  along  the  lines  of  H.R.  5012  would  not  violate 
the  doctrine  of  separation  of  powers.  In  this  connection  we  call  your  attention 
to  a  report  of  the  Department  of  Justice  to  the  Subcommittee  on  Administrative 
Practice  and  Procedure  of  the  Senate  Committee  on  the  Judiciary  last  year  with 
respect  to  comparable  provisions  of  S.  1663.  The  Department  stated : 

“The  revision  [of  sec.  3(c)  of  the  Administrative  Procedure  Act]  would  appear 
to  violate  the  doctrine  of  separation  of  powers,  since  it  would  interfere  with 
the  constitutional  responsibility  of  the  President  to  preserve  the  confidentiality 
of  documents  and  information  the  disclosure  of  which  would  not  be  in  the  public 
interest.  Under  the  revision  the  standards  governing  disclosure  would  be  set 
by  Congress  rather  than  the  President,  except  that  the  President  would  be  au¬ 
thorized  to  direct  withholding  of  information  ‘required  to  be  kept  secret  for  the 
protection  of  the  national  security  or  foreign  policy.’  Such  limitation  of  the 
Executive’s  authority  in  the  area  of  public  information  is  without  basis  in  con¬ 
stitutional  law. 

“The  issue  was  extensively  debated  6  years  ago  in  connection  with  the  act  of 
August  12,  1958,  Public  Law  85-619,  72  Stat.  547,  amending  Revised  Statute  161, 
5  U.S.C.  section  22,  the  so-called  housekeeping  statute.  On  that  occasion  the 
Senate  recognized  the  power  of  the  President  under  the  Constitution  to  with¬ 
hold  information  on  the  ground  that  its  disclosure  would  be  contrary  to  the 
public  interest  and  that  this  authority  rested  on  the  constitutional  principle  of 
separation  of  powers.” 

For  reasons  set  forth  above  the  Bureau  of  the  Budget  strongly  recommends 
against  enactment  of  H.R.  5012. 

Sincerely  yours, 


Phillip  S.  Hughes, 

Assistant  Director  for  Legislative  Reference. 


EXECUTIVE  DEPARTMENTS 

Reply  From  Department  of  Agriculture 

Department  of  Agriculture, 
Washington,  D.C.,  March  19,  1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  of  February  19,  1965, 
for  a  report  on  H.R.  5012  through  5021,  identical  bills  to  amend  section  161  of  the 
Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and  agencies  to 
withhold  information  and  limit  the  availability  of  records.  Your  letters  of 
February  24,  26,  and  March  2,  1965,  request  reports  on  bills.  H.R.  5237,  H.R.  5406, 
H.R.  5520,  and  H.R.  5583,  measures  which  are  also  identical  to  H.R.  5012  through 
5021. 

The  Department  recommends  that  these  bills  be  not  passed. 

Subsection  (a)  of  the  proposed  amendment  of  section  161  of  the  Revised 
Statutes  deletes  from  the  existing  section  161  the  sentence  which  provides  that : 
“This  section  does  not  authorize  withholding  information  from  the  public  or 
limiting  the  availability  of  records  to  the  public.”  Subsection  (b)  of  the  proposed 
amendment  provides  that  every  agency  shall,  in  accordance  with  published  rules 
stating  the  time,  place,  and  procedure  to  be  followed,  make  all  its  records  promptly 
available  to  any  person.  The  subsection  also  confers  on  the  U.S.  district  court 
“in  which  the  complainant  resides,  or  has  his  principal  place  of  business,  or  in 
which  the  agency  records  that  the  complainant  seeks  are  situated”  jurisdiction 
to  enjoin  the  agency  from  the  withholding  of  agency  records  and  information  and 
to  compel  production  “of  agency  records  or  information  improperly  withheld.” 
In  such  cases  the  court  shall  determine  the  matter  de  novo  and  the  burden  of 
proof  to  sustain  its  action  is  placed  on  the  agency.  In  the  event  of  noncompliance 
with  the  court’s  order,  the  court  may  punish  the  responsible  officers  for  contempt. 
Proceedings  before  the  district  court  authorized  by  subsection  (b)  are  given 
precedence  on  the  docket  over  all  other  causes  except  those  which  the  court  deems 
of  greater  importance.  The  term  “agency”  is  defined  to  mean  “each  authority 
(whether  or  not  within  or  subject  to  review  by  another  agency)  of  the  Govern¬ 
ment  of  the  United  States  other  than  Congress  or  the  courts.” 

Subsection  (c)  of  the  proposed  amendment  provides  that  the  section  does  not 
authorize  withholding  information  from  the  public  or  limiting  the  availability  of 
records  to  the  public  except  with  respect  to  those  matters  which  are  set  forth 
in  eight  specific  categories  as  follows:  (1)  specifically  required  by  Executive 
order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign  policy ; 

(2)  related  solely  to  the  internal  personnel  rules  and  practices  of  any  agency; 

(3)  specifically  exempted  from  disclosure  by  statute;  (4)  trade  secrets  and  com¬ 
mercial  or  financial  information  obtained  from  the  public  and  privileged  or  con¬ 
fidential  :  (5)  inter-agency  or  intra-agency  memorandums  or  letters  dealing  solely 
with  matters  of  law  or  policy  ;  (6)  personnel  and  medical  files  and  similar  matters 
the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy;  (7)  investigatory  files  compiled  for  law  enforcement  purposes 
except  to  the  extent  available  by  law  to  a  private  party ;  and  (8)  contained  in  or 
related  to  examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of, 
or  for  the  use  of  any  agency  responsible  for  the  regulation  or  supervision  of 
financial  institutions. 

We  believe  the  eight  grounds  for  withholding  information  raise  a  number  of 
questions  of  interpretation  and  in  general  may  be  too  restrictive,  with  the  result 
that  agency  information,  records,  and  determinations  may  be  required  to  be  made 
available  to  persons  which  should  be  withheld  in  the  public  interest.  We  are  not 
aware  of  any  abuse  of  the  “good  cause  to  be  held  confidential”  test  in  the  Adminis¬ 
trative  Procedure  Act  which  suggests  the  need  for  the  more  restrictive  exceptions 
now  proposed. 
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The  proposed  broadening  of  availability  of  agency  records  to  “any  person” 
would,  in  our  judgment,  go  too  far  in  the  direction  of  opening  up  Government 
tiles  for  general  inspection.  The  Department  has  a  policy  of  making  its  official 
records  available  to  the  public  to  the  maximum  extent  possible.  The  major 
exceptions  are  instances  where,  by  direction  of  the  President,  the  Congress,  or 
other  authorities,  the  Department  is  required  to  withhold  information  from  the 
public.  These  cases  fall  essentially  within  the  eight  specific  categories  in  the 
proposed  subsection  (c).  There  are,  however,  certain  additional  categories 
of  records,  all  set  forth  in  departmental  regulations  (see  7  CFR  1.4),  which 
the  Department  has  determined  must  be  made  available  in  a  manner  that  will 
protect  the  public  welfare  as  well  as  avoid  giving  undue  advantage  to  any  person 
or  to  the  representatives  of  special  interests.  As  we  construe  the  proposed  sub¬ 
section  (c),  these  regulations  of  the  Department  would  be  inconsistent  there¬ 
with. 

There  is  a  serious  question  whether  legislation  which  would  attempt  to  deny 
to  the  Executive  branch  the  right  by  appropriate  published  rule  to  keep  certain 
information  confidential  in  the  public  interest  would  not  invade  the  executive 
power  of  the  President  under  the  Constitution  and  the  separation  of  powers 
provided  therein.  Aside  from  this  question,  however,  it  seems  that  purely  as 
a  matter  of  good  business  management  and  efficiency,  it  would  be  undesirable 
to  require,  for  example,  everything  reduced  to  writing  other  than  those  memo¬ 
randa  or  letters  “dealing  solely  wih  matters  of  law  or  policy”  by  every  agency 
official  to  be  made  available  to  any  person  presently  or  anytime  in  the  future. 
Such  persons  would,  of  course,  include  private  counsel.  Government  contractors, 
speculators,  the  press,  or  anyone  else.  One  result  would  be  a  serious  interference 
with  internal  exchanges  because  officials  could  well  become  reluctant  to  reduce 
many  matters  to  writing.  Moreover,  much  of  the  Department's  research  data 
are  voluntarily  supplied  to  the  Department  on  the  basis  of  our  assurance  that 
it  will  not  be  disclosed  except  as  part  of  summary  tables  and  figures.  Inability 
to  make  such  a  commitment  would  result  in  drying  up  our  sources  of  information 
and  would  cause  inestimable  harm  to  research  programs  which  are  based  on 
confidence  built  over  many  years. 

The  Department  receives  many  informal  complaints  in  regulatory  matters 
on  a  confidential  basis,  and  reports  of  possible  fraud  or  other  violations  of  law 
from  individuals  who  desire  their  identity  to  be  protected.  In  addition,  frequently 
interested  members  of  the  public  furnish  information  in  confidence  to  the 
Department  which  is  of  aid  to  the  Department  in  more  effectively  carrying 
out  the  objectives  of  Department  programs.  Such  information  is,  of  course, 
not  used  as  a  basis  for  any  determination  which  may  adversely  affect  an  indi¬ 
vidual  under  our  programs.  However,  it  does  indicate  areas  needing  investiga¬ 
tion  to  determine  facts  upon  which  informed  judgments  and  determinations 
can  be  made.  General  knowledge  that  the  Department  could  not  keep  this 
information  confidential  would  tend  to  eliminate  an  important  source  of  informa¬ 
tion  necessary  to  carrying  out  the  Department’s  responsibilities  under  the  law. 

The  Department  undertakes  programs  of  broad  economic  impact  with  respect 
to  which  care  must  be  taken  in  the  timely  release  of  information  to  the  public. 
Access  to  the  records,  as  this  proposed  bill  would  permit,  would  result  in  advance 
“leaks,”  before  timely  public  release  should  be  made.  In  addition,  this  Depart¬ 
ment’s  activities  include  investigations  which  may  be  undertaken  for  other  than 
strict  law  enforcement  purposes  the  results  of  which  should  be  held  confidential 
in  the  public  interest.  Furthermore,  many  matters  relating  to  examination, 
operating  or  condition  reports  are  prepared  by,  on  behalf  of,  or  for  the  use 
of  a  number  of  Department  agencies  such  as  the  Rural  Electrification  Admin¬ 
istration  and  the  Farmers  Home  Administration  which,  although  not  relating 
to  the  regulation  or  supervision  of  financial  instittuions,  require  secrecy  in 
the  public  interest. 

Section  2  of  the  bill  provides  for  the  repeal  of  all  laws  or  parts  of  laws  in¬ 
consistent  with  the  amendments  made  by  the  first  section  of  the  bill.  This  lan¬ 
guage  would  create  confusion  and  place  in  doubt  the  continued  effectiveness  of 
section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002),  which  excepts 
from  the  publication  requirements  of  that  act  “(1)  any  function  of  the  United 
States  requiring  secrecy  in  the  public  interest  of  (2)  any  matter  relating  solely 
to  the  internal  management  of  an  agency.”  For  example,  the  exception  in  sub¬ 
section  (c)  of  the  bill  numbered  (1)  is  limited  to  matters  involving  functions  of 
the  United  States  requiring  secrecy  to  protect  the  “national  defense  or  foreign 
policy”  and  the  matters  must  be  specifically  exempted  from  disclosure  by  Exeeu- 
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tive  order.  A  great  deal  of  material  which  may  require  secrecy  in  the  public  in¬ 
terest  but  which  does  not  relate  to  the  national  defense  or  foreign  policy  unless 
specifically  exempted  from  disclosure  by  statute,  might  become  subject  to  being 
made  available  as  a  result  of  section  2  of  the  bill ;  e.g.,  matters  relating  to  domes¬ 
tic  affairs  that  require  secrecy  at  least  for  specific  periods  to  avoid  harm  to  the 
public  interest  generally.  The  extent  to  which  matters  “relating  solely  to  the 
internal  management  of  an  agency”  could  be  withheld  would  also  be  open  to 
serious  question. 

For  the  foregoing  reasons,  it  is  our  opinion  that  the  public  information  re¬ 
quirement  must  preserve  to  the  agencies,  or  at  least  to  this  Department,  discre¬ 
tion  to  withhold  from  random  public  inspection  that  which  the  public  interest 
requires  to  be  withheld,  including  information  relative  to  international  operations. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  presenta¬ 
tion  of  this  report  from  the  standpoint  of  the  administration’s  program. 

Sincerely  yours, 


Ovrille  L.  Freeman. 


Reply  From  Department  of  Commerce 

General  Counsel  of  the  Department  of  Commerce, 

Washington,  D.C.,  March  30,  1965. 

lion.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  the  views  of  this 
Department  concerning  H.R.  5012  and  a  number  of  identical  bills  to  amend 
section  161  of  the  Revised  Statutes  with  respect  to  the  authority  of  Federal 
officers  and  agencies  to  withhold  information  and  limit  the  availability  of  records. 

These  bills  would  amend  section  161  of  the  Revised  Statutes  (5  U.S.C.  22) 
by  adding  two  new  subsections.  New  subsection  (b)  would  require  every  agency 
in  the  executive  branch,  in  accordance  with  published  rules  stating  the  time, 
place,  and  procedure  to  be  followed,  to  make  all  its  records  promptly  available 
to  any  person  unless  specifically  excepted  by  new  subsection  (c).  It  further 
provides  that  the  U.S.  district  courts  may  enjoin  an  agency  from  the  withhold¬ 
ing  of  agency  records  and  information  and  order  the  production  of  any  agency 
records  and  information  improperly  withheld  from  a  complainant.  In  such 
cases  the  court  would  determine  the  matter  de  novo  and  the  burden  would  be 
upon  the  agency  to  sustain  its  action. 

Subsection  (c)  does  authorize  withholding  of  records  and  information  on  the 
following  eight  grounds :  Specifically  required  by  Executive  order  to  be  kept 
secret  in  the  interest  of  the  national  defense  or  foreign  policy ;  internal  per¬ 
sonnel  rules  and  agency  practices ;  specifically  exempted  from  disclosure  by 
statute;  trade  secrets  and  commercial  or  financial  information  obtained  from 
the  public  and  privileged  or  confidential ;  interagency  or  intraagency  memo¬ 
randums  or  letters  dealing  solely  with  matters  of  law  or  policy ;  personnel  and 
medical  files  and  similar  matters,  the  disclosure  of  which  would  clearly  con¬ 
stitute  invasion  of  privacy ;  investigatory  files  compiled  for  law  enforcement 
purposes;  and  examination,  operating,  or  condition  reports  used  by  agencies 
responsible  for  the  regulation  or  supervision  of  financial  institutions. 

We  are  in  accord  with  the  view  that  information  in  Government  agencies 
should  be  made  available  to  the  public,  but  only  to  the  extent  that  making  infor¬ 
mation  available  will  not  unduly  disrupt  the  operation  of  Government,  result 
in  damage  to  innocent  members  of  the  public,  or  otherwise  result  in  more  harm 
than  good.  It  is  our  view  that  H.R.  5012  insufficiently  safeguards  these  interests 
and  we  are  therefore  unable  to  recommend  enactment  of  this  legislation. 

Sections  1(c)  and  2  of  the  bill  would  in  effect  repeal  sections  3(b)  and  3(c) 
of  the  Administrative  Procedure  Act  (5  U.S.C.  1002  (b)  and  (c))  relating  to 
availability  of  final  opinions,  orders,  and  other  official  records.  Section  3(c) 
provides  that  save  as  otherwise  required  by  statute,  matters  of  official  record 
shall  be  made  available  to  “persons  properly  and  directly  concerned  except  in¬ 
formation  held  confidential  for  good  cause  found.”  The  determination  at  present 
of  what  persons  are  properly  and  directly  concerned  and  what  agency  records 
are  confidential  for  good  cause  found  are  left  to  agency  discretion.  H.R.  5012 
would  remove  these  matters  from  agency  discretion.  We  seriously  question 
the  desirability  of  removing  this  discretion  from  agencies  and  requiring  them 
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as  proposed  in  H.R.  5012  to  make  all  their  records  available  to  anyone  upon 
demand  except  within  the  framework  of  the  exceptions  in  subsection  (c)  thereof. 

We  think  it  would  be  disruptive  to  the  conduct  of  the  Government’s  business, 
particularly  in  view  of  the  provision  for  private  suit  in  district  courts,  to  com¬ 
pel  production  of  records  in  which  the  agency  concerned  would  have  the  burden 
of  sustaining  its  action  and  the  responsible  officers  thereof  be  punished  for  eon- 
temp  in  event  of  noncompliance  of  the  court’s  order. 

We  believe  a  judgment  on  the  merits  of  H.R.  5012  must  involve  a  thoughtful 
balancing  between  the  bill’s  objective  on  the  one  hand,  and  on  the  other  the 
public  interest  in  efficient  and  effective  management  of  the  Government’s 
business. 

H. R.  5012  presents  a  number  of  problems  with  respect  to  specific  activities  of 
this  Department. 

I.  We  assume  that  the  exception  in  subsection  (c)  (3)  for  items  “specifically 
exempted  from  disclosure  by  statute”  is  intended  to  preserve  the  protection 
now  accorded  information  obtained  in  confidence  from  members  of  the  public 
under  such  provisions  as  section  6  of  the  Export  Control  Act,  section  705  of 
the  Defense  Production  Act,  15  U.S.C.  176a  and  other  similar  statutory  provi¬ 
sions.  We  urge  that  the  legislative  history  be  made  clear  on  this  point.  It  is 
not  clear  what  the  relationship  of  section  2  of  the  bill  is  to  18  LT.S.C.  1905,  a 
penal  statute  which  prohibits  the  unauthorized  disclosure  of  any  information 
relating  to  trade  secrets,  confidential  business  data  and  the  like  which  have 
been  received  by  any  Federal  employee  in  the  course  of  his  official  duties. 

2.  The  requirement  that  records  be  made  promptly  available  to  any  person 
ignores  such  fundamental  questions  as  the  need  to  know,  citizenship,  and  age 
of  the  individual.  It  would  leave  the  agency  defenseless  against  unnecessary 
and  unreasonable  demands.  Also,  no  provision  is  made  to  recover  costs  of  fur¬ 
nishing  the  records,  which  could  be  very  large,  as,  for  example,  in  cases  where  ex¬ 
tensive  reference  to  old,  archived  records,  were  sought. 

3.  In  the  Area  Redevelopment  Administration  certain  confidential  informa¬ 
tion  is  obtained  from  applicants  as  part  of  an  application  for  financial  assist¬ 
ance.  These  records  are  considered  confidential  because  they  contain  financial 
data  and  individual  trade  information.  Section  18(b)  of  the  Area  Redevelop¬ 
ment  Act  prohibits  disclosure  of  unauthorized  information  concerning  any 
future  action  or  plan  of  the  Secretary  which  might  affect  the  value  of  securi¬ 
ties  and  section  20  provides  that  the  Secretary  shall  maintain  and  make  avail¬ 
able  certain  specific  information  about  applications  as  soon  as  they  are  approved. 
It  is  not  clear  whether  the  exception  in  subsection  (c)  (4)  relating  to  “trade 
secrets  and  commercial  or  financial  information  obtained  from  the  public  and 
privileged  or  confidential”  would  exempt  the  records  of  loan  and  grant  agencies 
from  public  disclosure,  especially  where  the  enabling  legislation  of  such  agencies 
clearly  spells  out  what  information  is  to  be  made  public,  as  is  the  case  with  the 
Area  Redevelopment  Administration.  At  the  very  least  internal  evaluations  of 
applications  for  loans  and  grants  should  be  clearly  exempt  from  public  disclosure. 

4.  The  relationship  between  the  proposed  section  161(c)(3)  and  section  2  of 
the  bill  is  ambiguous.  For  example,  section  2  of  the  bill  might  be  interpreted  to 
repeal  35  U.S.C.  122,  which  presently  preserves  the  confidential  status  of  patent 
applications.  Even  if  35  U.S.C.  122  is  not  repealed,  proposed  section  161(c)  (3) 
may  not  protect  patent  applications.  It  can  reasonably  be  argued  that  patent 
applications  are  not  “specifically  exempted  from  disclosure  by  statute,”  be¬ 
cause  35  U.S.C.  122  allows  disclosure  of  such  applications  under  certain  cir- 
cumstancs  and  thus  does  not  fully  exempt  them  from  disclosure.  Furthermore, 
35  U.S.C.  122  allows  disclosure  of  patent  applications  when  “necessary  to  carry 
out  the  provisions  of  any  act  of  Congress”  and  H.R.  5012,  if  enacted,  can  be  in¬ 
terpreted  to  be  just  such  an  act.  Enactment  of  H.R.  5012  may  well  result  in  a 
flood  of  litigation  against  the  Patent  Office  by  persons  seeking  to  gain  the  use  of 
inventions  not  yet  protected  by  patent.  The  outcome  of  such  litigation  cannot  be 
predicted  because  of  these  problems  outlined. 

5.  The  Patent  Office,  pursuant  to  35  U.S.C.  31.  32  investigates  the  character 
and  reputation  of  attorneys  and  agents  desiring  to  practice  before  it.  It  appears 
that  H.R.  5012  would  not  maintain  the  present  secrecy  of  the  Patent  Office  files 
on  its  attorneys  and  agents,  who  are  not  Patent  Office  employees.  If  such  files 
were  to  be  opened  to  the  public,  it  would  become  very  difficult  for  the  Patent  Office 
to  obtain  the  information  it  needs  to  effect  the  mandate  of  35  U.S.C.  31. 

6.  We  would  oppose  placing  the  burden  upon  the  agency  to  sustain  its  action 
in  withholding  information.  In  order  to  sustain  its  burden  in  showing  that 
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its  records  contain  matter  exempt  from  disclosure  under  this  bill,  an  agency 
would  have  to  prove  the  contents  of  such  records  and  thereby  negate  the  intended 
protection  of  such  records. 

7.  We  raise  the  question  as  to  whether  an  amendment  to  section  161  of  the 
Revised  Statute  is  the  most  appropriate  method  of  accomplishing  the  purposes 
of  H.R.  5012.  It  would  appear  more  appropriate  if  legislation  is  enacted  to 
amend  section  3(c)  of  the  Administrative  Procedure  Act.  In  this  connection  it 
is  noted  that  during  the  8Sth  Congress  bills  (S.  1666  and  S.  1663)  containing 
provisions  somewhat  analogous  to  H.R.  5012  did  provide  for  amendment  to  the 


Administrative  Procedure  Act. 

In  view  of  the  above  and  for  the  reasons  set  forth  in  the  attached  comments 
from  the  Department’s  I 'a  tent  Office,  Maritime  Administration,  Bureau  of  Public 
Roads,  and  the  Assistant  Secretary  for  Administration,  this  Department  recom¬ 
mends  against  the  enactment  of  PI.R.  5012. 

We  have  been  advised  by  the  Bureau  of  the  Budget  that  there  would  be  no 
objection  to  the  submission  of  our  report  from  the  standpoint  of  the  adminis¬ 
tration’s  program. 

Sincerely, 


Robert  E.  Giles. 


Patent  Office  Comments  on  H.R.  5012 

There  are  listed  below  those  instances  when  materials  in  the  possession  of  the 
Patent  Office  are  kept  confidential.  Those  instances  which  are  justified  on  the 
bases  of  statute  and  executive  order  are  listed  separately  from  those  instances 
justified  on  other  bases.  Presumably,  those  instances  relying  on  statute  or 
Executive  order  would  be  treated  under  H.R.  5012  as  exceptions  under  (c)(1) 
or  (c)(3)  although  the  express  repealer  of  section  2  of  the  bill  creates  an 
ambiguity  with  respect  to  laws  relied  upon  as  providing  an  exception. 

There  is  presented  a  much  more  serious  question  as  to  whether  the  other 
listed  instances,  not  relying  on  statute  or  Executive  order,  would  be  exempted 
from  the  coverage  of  the  bill.  As  indicated,  in  connection  with  each  item, 
there  appears  satisfactory  and  reasonable  bases  for  treating  this  material  in 
a  confidential  manner  with  safeguards  against  abuse.  Examination  of  these 
items  raises  questions  concerning  the  appropriateness  of  a  categorical  directive 
such  as  would  be  provided  by  the  bill,  which  does  not  allow  that  distinction 
and  choice  of  administrative  action  which  appears  to  be  so  necessary  and  proper. 

i.  information  restricted  by  law  or  executive  order 

A.  Applications  for  patents  are  directed  by  law  to  be  kept  in  confidence  by 
the  Patent  Office  (35  U.S.C.  122).  Some  discretion  is  allowed  to  be  exercised 
in  this  matter  by  the  Commissioner  of  Patents  “in  such  special  circumstances 
as  may  be  determined  by”  him.  The  Commissioner  is  circumspect  in  the  exer¬ 
cise  of  this  authority  because  of  danger  that  property  rights  in  patents  may  be 
jeopardized  by  disclosure.  Other  exceptions  expressly  provided  by  the  statute 
are  the  disclosure  under  authority  of  the  applicant  or  owner,  and  disclosure 
necessary  to  carry  out  the  provisions  of  any  act  of  Congress. 

B.  When  publication  or  disclosure  by  the  grant  of  a  patent  on  an  invention 
might,  in  the  opinion  of  the  head  of  designated  agencies,  be  detrimental  to  the 
national  security,  it  is  ordered  to  be  kept  secret  and  violation  of  such  an  order 
is  punishable  by  fine  or  imprisonment  or  both.  The  owner  of  a  patent  application 
may  appeal  such  an  order  to  the  Secretary  of  Commerce  (title  35  of  the  United 
States  Code,  ch.  17,  sec.  181-188). 

C.  If  agreements  in  connection  with  or  in  contemplation  of  the  termination 
of  a  patent  interference  are  not  filed  with  the  Patent  Office,  the  agreements  and 
patents  involved  are  not  enforceable.  If  any  party  filing  such  an  agreement 
so  requests,  the  agreement  shall  be  kept  separate  from  the  file  of  the  interference, 
and  made  available  only  to  Government  agencies  on  written  request,  or  to  any 
person  on  a  showing  of  good  cause.  Occasion  for  the  exercise  of  this  discretion 
on  the  part  of  the  Commissioner  has  not  as  yet  arisen.  Exercise  of  this  dis¬ 
cretion  would  be  reviewable  by  the  courts.  The  statute  was  recently  enacted 
(Oct.  15, 1962  ;  Public  Law  87-831 ;  35  U.S.C.  135) . 

D.  Executive  Order  9424  of  February  18,  1944  (3  CFR  1943-48  Comp.)  provides 
for  the  establishment  of  a  register  for  the  recording  of  all  licenses,  assignments 
or  other  interests  of  the  Government  in  or  under  patents  or  patent  applications. 
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In  accordance  with  that  order  and  regulations  of  the  Commissioner  (37  CFR 
7.1-7.7),  this  register  is  not  open  to  public  inspection.  It  is  available  for  ex¬ 
amination  and  inspection  by  duly  authorized  representatives  of  the  Govern¬ 
ment  ;  an  exception  is  made  as  to  those  instruments  which  the  department  or 
agency  of  origin  has  authorized  in  writing  as  available  for  public  examination. 
In  the  latter  event,  the  instrument  is  made  available  generally. 

II.  INFORMATION  PRESENTLY  RESTRICTED  FOR  OTHER  REASONS 

A.  The  Secretary  of  Commerce  by  Executive  Order  10930  was  assigned  re¬ 
sponsibility  for  carrying  out  the  functions  set  forth  in  Executive  Order  10090 
as  they  relate  to  the  overseeing  of  agency  determinations  of  the  rights  of  the 
Government  and  its  employees  to  the  property  in  inventions  made  by  Federal 
employees.  These  functions  are  to  be  performed  by  the  Commissioner  of  Patents 
pursuant  to  a  delegation  of  authority  by  the  Secretary  (Mar.  24,  1961,  26  F.R. 
3118) . 

In  the  course  of  these  determinations,  it  may  be  necessary  for  the  employee- 
inventor  and/or  the  employing  agency  to  disclose  in  some  detail  the  subject 
matter  and  circumstances  of  the  discovery.  This  same  information  is  or  may 
become  the  substantive  material  in  a  patent  application  before  the  Patent  Office 
(see  37  CFR  300.7)  which  is  to  be  held  in  confidence  (35  U.S.C.  122,  and  see  item 
I.  A.  above). 

For  the  reasons  that  provide  the  basis  for  the  direction  of  35  U.S.C.  122  re¬ 
lating  to  confidentiality  of  patent  applications,  the  same  information  contained 
in  the  documents  used  in  the  determinations  under  Executive  Order  10096  should 
be  maintained  confidential  subject  always  to  the  conclusive  discretion  of  the 
Federal  Government  and  the  employee-inventor  acting  jointly  until  such  time  as 
the  right  to  the  property  in  the  discovery  is  resolved. 

The  program  established  by  Executive  Order  10096  for  determination  of  rights 
to  the  property  in  an  invention  is  not  based  on  a  specific  statute  directed  to 
this  end  and  neither  the  order  nor  a  statute  provides  specifically  for  restricting 
access  to  such  documents.  The  documents  providing  details  concerning  the  dis¬ 
covery  of  an  employee-inventor  should,  in  our  opinion,  be  kept  confidential 
until  a  patent  issues  or  is  refused  on  the  subject  matter  of  the  determination. 
Consistent  with  the  treatment  accorded  patent  applications,  such  documents 
have  been  kept  confidential. 

B.  Section  31  of  title  35  of  the  United  States  Code  authorizes  the  Commissioner 
of  Patents  to  prescribe  regulations  governing  the  recognition  and  conduct  of 
agents,  attorneys,  or  other  persons  representing  applicants  before  the  Patent 
Office,  and  to  require  them  to  show  that  they  are  of  good  moral  character  and 
reputation. 

Papers  received  by  the  Commissioner  in  his  efforts  to  carry  out  this  function 
are  held  confidential  to  assure  the  availability  of  information  and  to  protect 
a  candidate  for  recognition  to  practice  against  unwarranted  invasion  of  his 
privacy.  These  attorneys  and  agents  are  not  “personnel”  of  the  Office  so  as 
to  come  within  the  exceptions  provided  by  subsections  (c)  (2)  and  (c)  (6). 

C.  In  the  exercise  of  his  authority  to  inquire  into  the  qualifications  of  attorneys 
and  agents  to  enable  them  to  render  valuable  service,  advice,  and  assistance 
(35  U.S.C.  31),  in  the  presentation  or  prosecution  of  applications  for  patents, 
the  Commissioner  gives  examinations  to  test  these  qualifications.  By  regulation, 
review  of  a  determination  by  the  Commissioner  based  on  such  an  examination 
is  available  by  petition  to  the  Commissioner  (37  CFR  1.341  (i) ).  By  provisions 
of  section  32  of  title  35  of  the  United  States  Code,  a  person  “so  refused  recogni¬ 
tion”  because  of  his  failure  to  attain  a  passing  mark  may  have  recourse  to  the 
U.S.  District  Court  for  the  District  of  Columbia  to  determine  if  the  Commissioner 
had  a  reasonable  basis  for  his  determination.  ( See  Local  Civil  Rule  95.)  Pend¬ 
ing  such  an  action  before  the  court,  the  test  papers  are  preserved  in  secrecy, 
a  practice  accepted  by  the  court  (Guppies  v.  Marzall,  Comr.  Pats.,  Jan.  9,  1952; 
92  USPQ  169,  171).  A  contrary  practice  would  be  disruptive  of  the  orderly 
operation  of  the  Patent  Office.  These  attorneys  and  agents  are  not  “personnel”  of 
the  Office  so  as  to  come  within  the  exceptions  provided  by  subsections  (c)  (2) 
and  (c) (6). 

D.  In  the  exercise  of  his  authority  to  suspend  or  exclude,  either  generally 
or  in  a  particular  case,  from  practice  before  the  Patent  Office  any  agent  or 
attorney  shown  to  be  incompetent,  or  guilty  of  improper  conduct  (35  U.S.C.  32, 
and  see  further  37  CFR  1.348),  the  Commissioner  receives  complaints  concerning 
alleged  misconduct  of  agents  and  attorneys  and  makes  inquiries  and  investiga- 
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tions  of  such  complaints.  These  complaints  may  involve  unsupportable  allega¬ 
tions.  Responses  to  inquiries  may  be  given  in  confidence.  All  actions  attendant 
upon  such  an  investigation  should,  in  our  opinion,  be  kept  confidential,  certainly 
during  the  development  stage.  In  the  event  of  an  appeal  from  the  Commissioner's 
final  decision,  which  is  made  with  the  procedural  safeguards  of  the  Administra¬ 
tive  Procedure  Act  (37  CFR  1.348),  the  court  action  involves  additional  consider¬ 
ations.  These  attorneys  and  agents  are  not  “personnel”  of  the  Office  so  as  to 
come  within  the  exceptions  provided  by  subsection  (c)  (2)  and  (c)  (6). 

E.  The  Commissioner  in  his  discharge  of  his  general  responsibility  for  the 
issuance  of  patents  and  the  registration  of  trademarks  and  for  the  conduct  of 
proceedings  before  the  Patent  Office  (35  U.S.C.  6)  has  directed  that  complaints 
against  examiners  and  other  employees  of  the  Office  be  communicated  separately 
from  pai>ers  relating  to  other  business  before  the  Office  (37  GFR  1.3). 

To  assure  orderly  disposition  of  such  complaints,  and  as  a  safeguard  against 
the  dissemination  of  unwarranted  allegations,  the  present  practice  of  maintaining 
such  complaints  and  papers  involved  in  the  investigations  of  such  complaints 
confidential  should  be  continued. 

F.  Patent  applications  are  ordinarily  acted  on  by  the  Office  in  the  order 
in  which  they  are  filed  or  amended.  Under  certain  circumstances  the  examina¬ 
tion  of  an  application  is  advanced  (37  CFR  102).  One  such  exception  involves 
a  petition  of  a  prospective  manufacturer  who,  if  the  patent  issues,  plans  to  use 
or  make  the  patented  item.  Certain  business  information  such  as  how  much 
money  has  been  expended  in  the  manufacture  of  the  device,  the  number  of  the 
devices  manufactured,  and  the  extent  to  which  manufacture  has  affected  the 
employment  of  labor  is  provided  the  Office  as  a  justification  for  the  request  for 
special  treatment. 

It  is  the  practice  of  the  Patent  Office  to  preserve  the  confidential  status  of 
such  information.  Despite  the  statutory  confidentiality  of  pending  applica¬ 
tions  (35  U.S.C.  122),  such  information  is  not  made  of  record  in  the  case  look¬ 
ing  to  the  time  when  the  patent  may  issue  and  the  file  become  available  for 
public  examination. 

G.  Pending  applications  for  trademark  registrations  are  promptly  indexed 
with  all  the  important  information  including  a  reproduction  of  the  mark,  date 
of  use  and  use  in  commerce,  date  of  filing  and  class  of  goods  on  which  used. 
This  index  is  available  to  the  public  as  promptly  as  it  can  be  assembled,  about 
3  to  4  weeks  after  receipt  of  the  application. 

The  entire  application  is  available  upon  publication  of  the  mark  for  opposi¬ 
tion.  Prior  to  such  publication,  which  normally  is  made  5  or  6  months  after 
receipt,  the  application  is  made  available  to  examination  upon  written  request 
(37  CFR  2.27).  This  latter  technique  is  used  as  a  matter  of  administrative 
convenience  to  minimize  disruption  of  the  files.  These  essential  information  is 
available  in  the  index. 

We  believe  the  public  right  to  know  is  satisfied  by  the  index  and  the  avail¬ 
ability  of  the  application  upon  written  request  prior  to  publication  and  the 
continuation  of  the  requirement  of  a  written  request  during  this  period  is 
needed  in  the  interest  of  orderliness. 

Maritime  Administration  Comments  on  H.R.  5012 

For  the  following  reasons  we  recommend  against  favorable  consideration  of 
the  bill. 

H. R.  5012  sets  the  limits  of  disclosure  for  beyond  those  necessary  to  realize 
a  practical  balance  between  the  confidentiality  of  Government  records  and 
freedom  of  information  to  the  public. 

H.R.  5012  is  also  subject  to  other  specific  objections.  Under  the  bill,  the 
first  step  in  resolving  any  dispute  is  to  file  a  complaint  in  a  Federal  district 
court.  No  provision  is  made  for  an  intermediate  step  or  agency  determination 
with  the  result  that  every  close  question  will  be  brought  immediately  to  the 
district  court.  In  fact  most  denials  of  information  would  probably  result  in 
a  lawsuit.  This  would  add  to  the  already  crowded  dockets  and  might  embroil 
every  agency  in  a  deluge  of  litigation. 

Enhancing  the  probability  of  litigation  are  the  numerous  ambiguous  terms 
set  out  in  the  statute  such  as  “memorandums  or  letters”  contained  in  exemption 
No.  5.  It  is  impossible  to  delineate  with  any  accuracy  the  scope  of  such  words. 
Do  they  include  maps  or  plans?  Are  work  papers  or  informal  notes  within  the 
exception  ? 
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The  use  of  the  word  “solely”  in  exceptions  2  and  5  for  all  practical  purposes 
emasculates  the  two  exceptions.  These  exemptions  presently  provide  that 
exempted  documents  are  those  “*  *  *  related  solely  to  the  internal  personnel 
rules  and  practices  of  any  agency  *  *  *”  and  any  “*  *  *  interagency  or  intra¬ 
agency  memorandums  or  letter  dealing  solely  with  matters  of  law  or  policy  *  * 
Since  most  documents  would  not  meet  such  absolute  standards,  the  exemptions 
would  be  virtually  nonexistent.  It  would  be  better  to  insert  in  lieu  of  “solely” 
the  words  “insofar  as”  or  their  equivalent  permitting  partial  disclosure  of 
documents  of  a  mixed  nature. 

Lastly,  it  should  also  be  noted  that  II. R.  5012  presently  amends  5  U.S.C.  22. 
Since  II. R.  5012  deals  with  the  same  subject  matter  as  section  3  of  the  Adminis¬ 
trative  Procedure  Act  of  June  11,  1946  (60  Stat.  238),  questions  will  arise  as  to 
what  extent  II.R.  5012  amend  section  3.  Since  the  obvious  intent  of  H.R.  5012 
is  to  change  the  existing  law  embodied  in  the  Administrative  Procedure  Act, 
it  is  suggested  that  the  changes  if  approved  specifically  amend  section  3  rather 
than  5  U.S.C.  22. 

While  we  desire  to  insure  the  free  flow  of  information  between  the  Government 
and  the  public,  H.R.  5012  as  it  is  presently  written  contains  many  drawbacks  and 
we,  therefore,  recommend  against  favorable  consideration. 

Bureau  of  Public  Roads  Comments  on  H.R.  5012 

This  bill  would  add  two  new  subsections,  (b)  and  (c),  to  section  22  of  title  5, 
United  States  Code.  These  subsections  would  require  every  Federal  agency  to 
make  all  of  its  records  promptly  available  to  any  person  under  rules  of  procedure 
which  it  shall  make.  The  Federal  district  courts  would  have  jurisdiction  to 
enjoin  the  withholding  of  agency  records,  with  the  burden  of  proof  upon  the 
Federal  agency  to  justify  its  withholding,  and  contempt  procedures  for  non¬ 
complying  Federal  officers.  Eight  categories  of  exceptions  to  this  requirement 
of  availability  are  made ;  however,  because  of  the  indefiniteness  of  these  cate¬ 
gories  it  is  impossible  to  tell  exactly  which  of  this  Bureau’s  records  would  be 
covered  by  the  bill. 

H. R.  5012  does  not  require  the  party  seeking  information  from  a  Government 
agency  to  specify  with  any  particularity  what  information  is  sought.  This, 
taken  together  with  a  lack  of  a  requirement  of  bona  tides  in  the  person  seeking 
inspection  of  records,  would  invite  fishing  expeditions  and  harassment  without 
a  corresponding  public  benefit.  Even  in  the  case  where  a  person  was  seeking 
particular  information  in  good  faith,  the  exceptions  governing  records  which 
need  not  be  disclosed  are  sufficiently  vague  to  be  productive  of  a  vast  volume  of 
litigation.  We  are  not  able  to  ascertain,  for  example,  whether  appraisals  and 
other  materials  related  to  real  property  acquisition  and  in  the  custody  of  Public 
Roads  would  be  required  to  be  disclosed  to  the  public. 

Because  of  the  sweeping  and  indefinite  nature  of  this  proposal,  the  Bureau 
of  Public  Roads  recommends  against  its  enactment. 

Assistant  Secretary  for  Administration  Comments  on  H.R.  5012 

Insofar  as  the  bill  would  be  applicable  to  the  Department  of  Commerce,  and 
particularly  to  the  activities  under  my  supervision,  it  is  my  view  that  the  bill  is 
unsatisfactory,  and  I  therefore  recommend  against  its  enactment  in  its  present 
form. 

My  reasons  may  be  summarized  as  follows : 

I.  The  enumeration  of  specific  classes  of  information  in  the  proposed  section 
161(c)  of  the  Revised  Statutes  is  not  sufficiently  inclusive  of  the  types  of  infor¬ 
mation  for  which  the  need  for  an  exemption  can  be  anticipated  at  this  time. 
For  example, 

(a)  Item  (6)  should  be  broadened  to  read  as  follows:  “(6)  personnel,  medical, 
security,  and  investigative  files  and  similar  matters  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy;”  (new 
language  italicized). 

(b)  A  new  item  (9)  should  be  added  to  read  substantially  as  follows: 

“(9)  All  budget  estimates  and  supporting  materials  submitted  to  the  Bureau 
of  the  Budget,  and  decisions  of  the  President  as  to  his  budget  recommendations 
and  estimates  until  they  are  made  public  by  the  President.”  (See  Bureau  of  the 
Budget  Circular  No.  A-10  (revised),  dated  January  18,  1964. 

2.  The  enumeration  of  specific  classes  of  information  in  the  proposed  section 
161(c)  is  not  sufficiently  comprehensive  or  flexible  to  provide  appropriately  for 


FEDERAL  PUBLIC  RECORDS  LAW  217 

types  of  information  nondisclosure  of  which  would  be  warranted  in  the  public 
interest  but  the  nature  of  which  cannot  now  be  foreseen. 

Notwithstanding  every  reasonable  effort  at  this  time  to  anticipate  all  types  of 
information  for  which  exemption  from  the  statutory  requirement  would  be 
justified,  it  is  possible — and  even  probable — that  some  types  of  information  may 
arise  in  the  future  which  are  outside  the  scope  of  the  specific  classes  which  it  is 
possible  to  enumerate  at  this  time  in  the  statute.  While  we  do  not  recommend 
that  the  public  officials  be  authorized  to  withhold  information  except  for  most 
compelling  reasons,  we  think  the  statute  should  be  flexible  enough  to  make  ade¬ 
quate  provision  for  those  categories  of  information  which  may  arise  in  the  future 
but  which  cannot  presently  be  foreseen,  on  personal  determination  by  the  head 
of  a  department  or  independent  agency  that  nondisclosure  would  be  warranted 
in  the  public  interest. 

Accordingly,  it  is  recommended  that  an  additional  clause  be  included  in  the 
proposed  section  161(c),  to  read  substantially  as  follows: 

“(10)  Matters  which  the  head  of  a  department  or  independent  agency  per¬ 
sonally  determines  should  not,  in  the  public  interest,  be  disclosed.” 


Reply  From  Department  of  Defense 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  March  80, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  views  of  the 
Department  of  Defense  on  H.R.  5012  and  identical  bills,  to  amend  section  161 
of  the  Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and  limit  the  availability  of  records. 

The  following  comments  addressed  to  H.R.  5012  apply  equally  to  the  14  identical 
bills  on  which  the  views  of  the  Department  were  requested. 

The  provisions  of  section  2  of  the  bill  by  which  all  laws  or  parts  of  laws 
inconsistent  with  section  1  are  repealed  has  the  effect  of  amending  section  3(c) 
of  the  Administrative  Procedure  Act  (5  U.S.C.  1002).  Thus,  H.R.  5012  is  similar 
to  S.  1666  of  the  88th  Congress  and  S.  1160  of  the  89th  Congress  to  the  extent 
that  they  explicitly  sought  or  seek  to  amend  section  3(c)  of  the  Administrative 
Procedure  Act.  It  is  also  similar  with  regard  to  its  effect  on  the  protection  of 
public  records  to  the  proposed  revision  of  section  3  of  the  Administrative  Pro¬ 
cedure  Act  contained  in  S.  1663  of  the  88th  Congress. 

Under  the  current  provisions  of  section  3  of  the  Administrative  Procedure  Act, 
official  records  are  made  available  in  accordance  with  published  rules  to  all 
persons  properly  and  directly  concerned,  unless  restricted  by  statutory  provision 
or  unless  held  confidential  for  good  cause  found.  In  addition,  official  records 
need  not  be  made  available  if  they  involve  “(1)  any  function  of  the  United  States 
requiring  secrecy  in  the  public  interest  or  (2)  any  matter  relating  solely  to  the 
internal  management  of  an  agency.” 

H.R.  5012  has  the  apparent  purpose  of  denying  to  Defense  officials,  along  with 
the  officials  of  all  other  agencies,  a  great  deal  of  the  discretion  which  they  may 
exercise  under  the  existing  provisions  of  the  Administrative  Procedure  Act  and 
of  limiting  them  in  withholding  official  records  to  the  eight  exceptions  set  forth 
in  section  1(c)  of  the  bill.  Moreover,  section  1(b)  apparently  permits  any  per¬ 
son.  whether  properly  or  directly  concerned  or  not,  to  seek  in  any  district  court 
of  the  United  States  an  affirmative  injunction  against  the  agency  which  would 
be  required  to  produce  its  records  for  the  complainant’s  examination  and  use, 
unless  the  record  or  information  involved  falls  clearly  within  one  of  the  eight 
exceptions  listed  in  section  1(c).  In  such  a  case,  which  would  be  determined 
de  novo  by  the  court,  the  burden  would  be  upon  the  agency  to  sustain  its  refusal 
to  produce  the  record  or  information.  Failure  to  produce  a  record  or  information 
at  the  direction  of  the  court  is  made  an  explicit  basis  for  contempt  proceedings 
against  the  responsible  officer  of  the  agency  involved. 

In  general,  the  Department  of  Defense  is  opposed  to  the  whole  concept  of 
limiting,  by  the  legislative  imposition  of  specific  categories  of  privileged  informa¬ 
tion,  the  discretion  of  Defense  officials  to  provide  appropriate  protection  for  the 
information  and  records  which  are  in  their  custody  and  for  which  they  are 
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responsible.  This  limitation  is  made  more  objectionable  by  the  fact  that  such 
protection  may  ultimately  depend  on  the  concurrence  of  the  courts  in  the  Defense 
official’s  judgment  that  protection  is  permitted  under  the  imprecise  language 
of  the  bill.  Since  jurisdiction  is  vested  in  any  district  court  the  possibility 
is  evident  of  inconsistent  interpretations  of  the  statute  to  be  settled  ultimately 
by  the  courts  of  appeals  and  the  U.S.  Supreme  Court. 

In  order  to  comply  with  requirements  of  H.R.  5012  if  it  were  enacted,  it  would 
be  necessary  in  each  component  of  the  Department  of  Defense  to  build  a  large 
staff  whose  duty  would  be  to  determine  the  availability  of  records  and  informa¬ 
tion,  to  facilitate  its  collection  from  a  variety  of  storage  sites,  and  to  assist  in 
defending  against  suits  in  U.S.  district  courts  anywhere  in  the  United  States. 
Such  an  organizational  requirement  would  be  exceedingly  costly.  If  such  a  bill 
is  enacted,  it  should  therefore  include  an  authorization  consistent  with  the 
“sense  of  the  Congress”  expounded  in  the  act  of  August  31,  1951,  chapter  376, 
title  V,  section  501  (5  U.S.C.  140)  for  user  charges  that  would  cover  the  full  cost 
of  acquiring  and  providing  the  information  or  record  obtained. 

Also  as  a  basic  objection  to  H.R.  5012,  we  note  the  views  of  the  Department 
of  Justice  on  the  questionable  constitutionality  of  such  legislation.  These  views 
were  set  forth  in  the  comments  on  section  3  of  S.  1663,  88th  Congress,  accompany¬ 
ing  the  letter  of  August  10,  1964,  from  the  Assistant  Attorney  General.  Office  of 
Legal  Counsel,  Norbert  A.  Schlei,  to  the  chairman  of  the  Subcommittee  on  Ad¬ 
ministrative  Practice  and  Procedure,  Committee  on  the  Judiciary,  U.S.  Senate. 
The  opinion  states  that  such  legislation  has  the  effect  of  violating  the  basic 
principle  of  separation  of  powers  by  interfering  with  the  constitutional  responsi¬ 
bility  of  the  President  to  protect  from  public  disclosure  in  the  public  interest 
records  whose  protection  is  essential  to  the  performance  of  his  constitutional 
responsibilities. 

As  a  further  general  comment  we  question  the  wisdom  of  the  provision  of 
H.R.  5012  by  which  all  other  statutes  that  are  inconsistent  with  section  1  of 
H.R.  5012  would  be  repealed,  presumably  including  section  3  of  the  Administra¬ 
tive  Procedure  Act,  If  section  3  of  the  Administrative  Procedure  Act  is  to 
be  amended,  this  should  be  accomplished  by  changing  its  language  with  full 
regard  for  the  effect  of  these  changes  on  all  other  provisions  of  that  act.  H.R. 
5012  has  the  unhappy  result  of  making  it  the  responsibility  of  the  executive  and 
judicial  branches  to  determine  where  inconsistency  may  exist.  That  this  would 
be  a  confusing  responsibility  is  clearly  revealed  by  section  1(c)  (3)  of  H.R.  5012 
which  exempts  from  the  general  limitation  on  using  this  section  to  authorize 
withholding  of  information  from  the  public  those  matters  which  are  “specifically 
exempted  from  disclosure  by  statute.”  It  could  be  argued,  for  example,  that 
section  3  of  the  Administrative  Procedure  Act  specifically  exempts  those  “matters 
of  official  record  *  *  *  held  confidential  for  good  cause  found”  as  well  as  those 
matters  involving  “(1)  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest  or  (2)  any  matter  relating  solely  to  the  internal  management 
of  an  agency.”  The  question  thus  becomes  how  specific  must  a  “specific  exemp¬ 
tion”  be  under  section  1(c)(3)  of  H.R.  5012  to  come  within  its  terms.  This 
circuitous  result  could  be  avoided  by  a  more  direct  approach  at  amending  spe¬ 
cifically  any  existing  statutes  that  have  proved  objectionable. 

Finally,  by  way  of  general  observation,  we  note  that  H.R.  5012  seems  to 
suffer  from  a  difficulty  that  is  similar  to  that  found  in  other  hills  dealing  with 
the  same  subject;  namely,  the  intended  distinction,  if  any,  between  record,  and 
information.  The  fundamental  legislative  instruction  in  H.R.  5012  is  an  affirma¬ 
tive  requirement  in  section  1  (b)  that  every  agency  “make  all  its  records  promptly 
available  to  any  person”  [emphasis  supplied]  ;  yet  in  the  second  sentence  of  the 
same  subsection  district  courts  of  the  United  States  are  given  jurisdiction  to 
enjoin  the  agency  from  withholding  “agency  records  and  information  and  to 
order  the  production  of  any  agency  record  or  information  improperly  withheld 
from  the  complainant”  [emphasis  supplied].  This  inconsistency  provides  a  basis 
for  concluding  that  there  could  be  no  improper  withholding  of  information  under 
the  statute,  since  the  only  obligation  of  the  agency  is  to  make  its  records  avail¬ 
able  to  any  person.  If  there  is  no  such  obligation,  an  agency  needs  no  specific 
authority  to  withhold  information  from  the  public  and  the  exceptions  of  sub¬ 
section  (c)  need  apply  only  to  records. 

Thus,  subsection  (c)  of  section  3  of  the  Administrative  Procedure  Act  (5 
U.S.C.  1002)  governs  the  availability  of  “public  records.”  The  Attorney  Gen¬ 
eral’s  Manual  on  the  Administrative  Procedure  Act  (1947),  page  25,  concludes 
that  internal  memorandums  are  not  considered  “official  records,”  Similarly, 
section  1(c)  (5)  of  H.R.  5012  provides  an  exception  to  the  availability  require- 
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ments  for  some  kinds  of  interagency  or  intra-agency  memorandums.  Therefore, 
there  are  inconsistencies  between  the  terms  of  the  bill  and  subsection  3(c)  of 
the  Administrative  Procedure  Act  and  a  further  internal  inconsistency  within 
the  bill,  in  that  courts  are  given  authority  to  require  production  of  information 
presumably  including  internal  memorandums,  whereas  internal  memorandums 
are  exempt  from  production  under  section  1(c)  (5)  of  the  bill  and  under  section 
3(c)  of  the  existing  Administrative  Procedure  Act,  and  the  obligation  to  “make 
available”  extends  only  to  records  under  section  1(b)  of  the  bill. 

As  indicated,  in  the  foregoing  general  comments  subsection  (b)  is  objectionable 
to  this  department  because  it  would  require  Defense  officials  to  carry  the  burden 
of  justifying  the  withholding  of  information  or  records  and  to  suffer  the  punish¬ 
ment  for  contempt  in  the  event  of  noncompliance  with  a  court  order.  This  pro¬ 
vision  of  the  proposed  law  ignores  the  fact  that  the  ultimate  responsibility  for 
the  conduct  of  the  executive  branch  rests  with  the  President.  The  employees  of 
the  executive  branch  work  for  the  President  and  should  not  be  subject  to  con¬ 
tempt  of  court  when  performing  an  official  act  in  accordance  with  directives  of 
an  agency  head.  Certainly  it  is  not  conducive  to  good  government  to  have  a 
statute  that  purports  to  place  a  subordinate  in  the  position  of  being  in  contempt 
of  court  in  the  performance  of  an  official  act ;  nor,  as  an  alternative,  furnishing 
documents  in  direct  violation  of  an  order  of  the  agency  head. 

If,  in  fact,  subsection  (b)  is  intended  to  provide  a  contempt  penalty  for  a 
subordinate  who  withholds  information  at  the  direction  of  the  President  or  a 
department  head,  the  subsection  is  of  questionable  legal  validity.  In  this  con¬ 
nection  see  In  re  Timbers  (226  Fed.  2d  301  (1955)),  and  cases  therein  cited. 

Subsection  (e),  in  setting  forth  specific  exceptions  for  the  general  requirement 
that  all  records  and  information  must  be  made  available  on  request  to  any 
person,  no  matter  how  trivial  or  sinister  his  purpose,  raises  a  host  of  unre- 
solvable  issues  and  problems. 

Section  1(c)(1)  authorizes  withholding  of  information  or  records  only  if 
“specifically  required  by  Executive  order  [italic  supplied].”  Employment  of 
this  exception,  therefore,  apparently  requires  a  presidential  decision  in  the  form 
of  an  order  that  can  be  cited  and  interpreted  by  a  subordinate.  Whether  an 
official  forced  to  defend  himself  in  a  court  action  brought  under  section  1(b) 
need  only  cite  the  Executive  order  in  justifying  his  decision  to  withhold  or 
whether  the  order  itself  must  be  sustained  is  not  determinable  from  the  language. 
The  phrase  “by  Executive  order”  seems  to  prevent  delegation,  and  the  word 
“specifically”  invites  claims  of  invalidity  if  any  attempt  to  withhold  information 
or  records  by  category  is  made.  The  impossible  burden  that  would  be  placed  on 
the  President  if  he  were  required  to  make  individual  judgments  in  the  case  of 
every  document  that  is  to  be  treated  as  privileged  is  apparent. 

Although  the  second  exception  for  “internal  personnel  rules  and  practices  of 
any  agency”  is  desirable  as  far  as  it  goes,  it  makes  no  provision  for  the  many 
other  kinds  of  internal  rules  and  practices  equally  deserving  of  protection  and 
of  no  legitimate  interest  outside  the  agency.  Moreover,  it  raises  a  question 
concerning  the  status  of  matters  which  cannot  satisfy  the  requirement  of  relating 
“solely”  to  personnel  rules  and  practices  but  involving  other  matters  as  well. 
It  appears  to  be  the  intent  of  the  provision  to  give  no  protection  to  those  portions 
of  records  which  relate  to  internal  rules  and  practices  of  an  agency  when  they 
are  mixed  with  other  information.  An  example  of  the  kind  of  internal  manage¬ 
ment  rule  that  would  receive  no  protection  under  section  1(c)  (2)  of  H.R.  5012 
is  found  in  DOD  Directive  4105.46  which  prescribes  the  permissible  price  latitudes 
for  DOD  negotiators  in  cost-plus-fixed-fee  contract  negotiations.  The  undesira¬ 
bility  of  making  such  information  generally  available  is  obvious,  but  H.R.  5012 
provides  no  basis  for  not  doing  so. 

If  we  assume  that  section  2  has  not  repealed  all  statutes  which  specifically 
exempt  information  or  records  from  disclosure,  then  the  exception  provided  in 
section  1(c)  (3)  is  reasonably  clear.  Since  section  2  repeals  only  those  statutes 
or  parts  of  statutes  that  are  inconsistent  with  section  1,  it  could  reasonably  be 
concluded  that  statutes  which  specifically  exempt  from  disclosure  certain  kinds 
of  information  are  compatible  with  section  1. 

The  exception  in  section  1(c)  (4)  for  “trade  secrets  and  commercial  or  financial 
information  obtained  from  the  public  and  privileged  or  confidential”  is  difficult 
to  interpret.  Requiring  that  trade  secrets  and  commercial  or  financial  informa¬ 
tion  obtained  from  the  public  be  privileged  or  confidential  before  they  are  entitled 
to  protection  begs  the  question  of  how  that  kind  of  information  achieves  the 
status  of  privilege  or  confidentiality,  if  not  by  this  subsection.  Should  the  intent 
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be  to  provide  protection  for  information  of  this  type  obtained  from  the  public 
with  the  understanding  or  assurance  that  it  will  be  protected  as  privileged  infor¬ 
mation,  then  section  1(c)  (4)  should  be  redrafted  to  say  so  clearly. 

Section  1(c)  (5)  recognizes  the  necessity  for  protecting  interagency  and  intra¬ 
agency  memorandums.  The  reason  for  limiting  this  exception  to  those  memo¬ 
randums  dealing  “solely  with  matters  of  law  or  policy”  is,  however,  not  obvious. 
It  is  a  well-accepted  maxim  that  no  large  organization  can  function  effectively 
if  communications  from  subordinates  to  superiors  or  between  subordinates  are 
subject  to  general  public  scrutiny.  If  agency  decisions  by  superiors  are  to  be 
made  with  the  benefit  of  full,  frank,  and  open  discussion,  and  recommendations 
by  and  between  subordinates,  these  comments  and  recommendations  must  have 
the  protection  of  privileged  information.  Otherwise,  every  memorandum  would 
be  carefully  written  with  a  view  toward  its  possible  impact  on  the  public.  The 
inhibiting  effect  of  such  a  requirement  is  obvious.  Yet  exception  5  of  paragraph 
1(c)  apparently  would  limit  this  privilege  to  exclude  memorandums  that  con¬ 
tained  any  mixture  of  fact  with  law  or  policy.  The  difficulty  of  writing  a 
memorandum  of  law  or  policy  without  including  factual  matters  would  have 
the  effect  of  either  denying  the  privilege  to  many  memorandums  that  should  be 
protected  or  promoting  artificial  memorandums  splitting,  with  factual  memo¬ 
randums  cross-referenced  to  policy  or  legal  memorandums  on  the  same  subject. 
The  extra  administrative  burden  of  the  second  possibility  is  apparent.  Memo¬ 
randums  dealing  with  both  law  and  policy  would  also  not  fall  within  exception  5 
of  paragraph  1(c)  and  would  have  to  be  split  before  qualifying  for  the  privilege. 

Although  the  exception  provided  by  section  1(c)(6)  is  highly  desirable,  the 
burden  in  the  event  of  legal  challenge  of  proving  in  a  Federal  court  that  revela¬ 
tion  of  the  record  or  information  would  constitute  a  “clearly  unwarranted 
invasion  of  personal  privacy”  is  a  heavy  one.  Discretion  of  the  agency  to 
determine  what  is  “clearly  unwarranted”  when  privacy  is  invaded  would  be 
subject  to  the  review  of  any  district  court  judge  before  whom  an  action  for 
production  of  the  record  or  information  was  initiated.  Furthermore,  unless 
some  provision  is  made  for  examination  of  the  information  or  record  by  the 
court  in  camera,  such  as  that  in  section  3500,  title  18,  United  States  Code,  the 
invasion  of  privacy  would  occur  in  the  course  of  the  very  litigation  that  attempts 
to  prevent  it. 

Again,  the  exception  provided  in  section  1(c)  (7)  for  investigative  files  indi¬ 
cates  recognition  of  the  necessity  for  protecting  such  information,  but  the 
limitation  on  the  protection  significantly  reduces  its  beneficial  effect.  There  are 
many  investigative  files  compiled  and  held  by  the  Department  of  Defense  for 
other  than  “law  enforcement  purposes”  which  nevertheless  require  the  same 
protection.  For  example,  investigative  flies  compiled  for  the  purpose  of  deter¬ 
mining  whether  an  individual  is  to  receive  a  personnel  security  clearance  for 
access  to  classified  information  often  contain  highly  personal  and  sometimes 
prejudicial  information  (perhaps  even  inaccurate)  that  should  not  be  available 
to  the  general  public.  The  reasons  for  this  are  much  the  same  as  for  those 
which  justify  the  privilege  for  investigative  files  compiled  for  law  enforcement 
purposes.  The  necessity  of  treating  such  files  as  privileged  has  been  endorsed 
by  several  Presidents  of  the  United  States  and  has  generally  been  respected  by 
Congress.  (See,  for  example,  President  Truman’s  memorandum  of  March  13, 
1948,  addressed  to  all  officers  and  employees  in  the  executive  branch  of  the 
Government,  who  are  directed  to  decline  to  furnish  information,  reports,  or  files 
dealing  with  the  employee  loyalty  program.) 

Other  investigative  files  such  as  aircraft  accident  investigation  reports  also 
contain  invaluable  information  that  is  obtained  only  by  the  assurance  that  it 
will  be  treated  as  privileged.  Judicial  recognition  of  the  necessity  for  protect¬ 
ing  such  information  in  aircraft  accident  investigation  reports  is  found  in  such 
cases  as  Machin  v.  ZucJcert,  316  Fd.  2d  336  (C.A.D.C.),  1963,  where  the  legiti¬ 
mate  interests  of  the  Government  in  promoting  air  safety  was  recognized  by  the 
court  as  a  valid  reason  for  denying  to  the  litigants  access  to  the  accident  report. 
Other  inspection  and  survey  reports  of  investigation  are  also  dependent  on  full 
and  frank  exchanges  between  investigators  and  the  persons  questioned,  and  the 
continued  protection  of  the  information  obtained  in  the  course  of  these  exchanges 
is  absolutely  essential  to  the  continued  flow  of  information  vital  to  the  effective 
and  efficient  management  of  the  Defense  Establishment. 

Some  additional  examples  of  the  kinds  of  information  or  records  which  the 
Department  of  Defense  now  considers  it  essential  to  treat  as  privileged  but 
which  might  not  receive  protection  under  H.R.  5012  are  the  following : 
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1.  Reports  of  proceedings  pertaining  to  the  conduct  of,  or  the  manner  of  per¬ 
formance  of  duties  by  military  and  civilian  personnel  and  the  names  of  persons 
who  participated  in  the  investigation  or  adjudication  of  any  particular  case. 

2.  All  reports,  records,  and  flies  pertaining  to  individual  cases  in  the  military, 
civilian,  and  industrial  security  programs,  including  the  names  of  individuals 
who  participated  in  the  consideration  and  disposition  of  any  particular  case  and 
the  decisions  made. 

3.  Examination  questions  and  answers  to  be  used  in  training  courses  or  in  a 
determination  of  the  qualifications  of  candidates  for  employment,  entrance  to 
duty,  advancement,  or  promotion. 

4.  Information  as  to  the  identity  of  confidential  sources  of  information  and 
information  furnished  in  confidence. 

5.  Information  which  is,  or  reasonably  may  be  expected  to  be,  connected  with 
any  pending  or  anticipated  litigation  before  any  Federal  or  State  court  or  regu¬ 
latory  body,  until  such  information  is  presented  in  evidence  or  is  determined  to 
be  appropriate  for  public  disclosure. 

6.  Advance  information  on  proposed  plans  to  procure,  lease,  or  otherwise  ac¬ 
quire  and  dispose  of  materials,  real  estate,  facilities,  or  functions,  which  would 
provide  undue  or  discriminatory  advantage  to  private  or  personal  interests. 

7.  Preliminary  documents  pertaining  to  proposed  plans  or  policy  development 
when  premature  disclosure  would  affect  adversely  morale,  discipline,  or  efficiency. 

8.  Conversations  and  communications  between  personnel  of  the  Department  of 
Defense,  including  Defense  contractors,  and  between  such  persons  and  represen¬ 
tatives  of  other  Government  agencies,  which  are  merely  advisory  or  preliminary 
in  nature  and  which  do  not  represent  any  final  official  action,  and  documentary 
evidence  of  such  contacts. 

9.  Unclassified  information  furnished  in  confidence  by  foreign  nations  or  in¬ 
ternational  organizations  to  the  United  States,  the  dissemination  of  which  is 
limited  by  the  foreign  source. 

The  Department  of  Defense  appreciates  the  desirability  of  facilitating  the 
availability  of  public  information  and  endorses  this  objective.  However,  in  view 
of  the  wide  dissimilarity  of  functions  and  problems  of  the  various  executive 
agencies,  there  is  a  serious  question  whether  a  single  statute  of  general  applica¬ 
bility  can  achieve  effectively  this  intended  result. 

The  Department  notes  with  interest  that  several  of  the  eminent  legal  experts 
serving  as  members  of  the  Board  of  Consultants  and  Review  of  the  Adminis¬ 
trative  Procedure  Act,  established  by  the  Senate  Subcommittee  on  Administra¬ 
tive  Practice  and  Procedure,  indicated  their  serious  reservations  about  many 
of  the  provisions  of  S.  1663,  88th  Congress,  that  are  comparable  in  purpose  and 
in  language  to  H.R.  5012.  We  invite  your  atention  particularly  to  the  com¬ 
ments  of  Marvin  E.  Frankel  and  Walter  Gellhorn  of  the  Columbia  University 
Law  School  which  begin  at  page  678  (as  par.  4  of  those  comments)  of  the 
hearings  of  July  21,  22,  and  23,  1964,  before  the  Subcommittee  on  Administrative 
Practice  and  Procedure  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  88th 
Congress,  2d  session. 

In  associating  himself  with  the  comments  of  Professors  Frankel  and  Gellhorn, 
Prof.  Clark  Hyse  of  the  Harvard  Law  School  stated  in  his  letter  of  July  1  to 
the  chairman  of  the  Subcommittee  on  Administrative  Practice  and  Procedure, 
Committee  on  the  Judiciary,  U.S.  Senate  (appearing  on  p.  593  of  the  hearings 
of  July  21,  22,  and  23,  1964)  several  observations  which  this  Department  would 
endorse  as  equally  applicable  to  H.R.  5012.  These  include  the  comment  that : 

It  is  my  judgment  that  improvement  in  the  administrative  process  is  more 
likely  to  be  achieved  by  detailed,  ongoing  studies  by  an  administrative 
conference  than  by  legislative  enactment  of  S.  1663. 
and  the  statement — 

Because  it  does  not  appear  that  the  proponents  of  the  changes  proposed 
by  S.  1663  have  used  the  “method  of  patiently  pursuing  the  facts  and  pre¬ 
paring  remedial  measures  in  light  of  the  specific  evil  disclosed.”  I  hope  that 
the  subcommittee  will  proceed  with  caution. 

Even  Prof.  Kenneth  Culp  Davis  of  the  University  of  Chicago,  a  vigorous  pro¬ 
ponent  of  revision  of  many  portions  of  the  Administrative  Procedure  Act,  indi¬ 
cated  his  opposition  to  section  3(c)  of  S.  1663,  on  which  H.R.  5012  is  based.  The 
reasons  for  this  opposition  are  clearly  set  forth  on  pages  247  through  249  of  the 
hearings  of  July  21,  22,  and  23,  1964,  supra.  Of  particular  interest  are  the  fol¬ 
lowing  comments  of  Professor  Davis  which  summarize  his  views : 

But  section  3(c)  in  its  present  form  will  do  little  if  any  good,  and  it  will 
do  an  immense  amount  of  harm.  It  will  prevent  agencies  from  receiving 
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confidential  information  in  writing  from  private  parties,  and  for  that  reason 
it  will  not  have  the  effect  of  opening  up  the  confidential  information  to  the 
public.  It  will  cause  working  papers  within  an  agency  to  be  destroyed, 
but  it  will  not  cause  them  to  be  made  public.  It  will  cause  exchanges  of 
ideas  and  false  starts  to  be  made  orally  instead  of  in  writing,  but  the  effect 
will  not  be  to  make  anything  of  this  sort  public  *  *  *. 

The  public  interest  will  suffer  when  administrators  are  forced  to  transact 
the  public  business  without  written  records.  The  public  will  gain  little  or 
no  increased  information. 

For  the  reasons  set  forth  above,  the  Department  of  Defense  is  strongly  op¬ 
posed  to  the  enactment  of  H.R.  5012. 

The  Bureau  of  the  Budegt  advises  that  from  the  standpoint  of  the  President’s 
program,  there  is  no  objection  to  the  submission  of  this  report. 

Sincerely, 

L.  Niedeelehneb, 

Acting  General  Counsel. 


Reply  From  Department  of  the  Interior,  Office  of  the  Secretary 

April  29,  1965. 

Hon.  W iliiam  L.  Dawson, 

Chairman,  Committe  on  Government  Operations, 

House  of  Representatives, 

Washington,  D.C. 

Dear  Mr.  Dawson  :  Your  committee  has  requested  our  report  on  H.R.  5012, 
a  bill  to  amend  section  161  of  the  Revised  Statutes  with  respect  to  the  authority 
of  Federal  officers  and  agencies  to  withhold  information  and  limit  the  avail¬ 
ability  of  records. 

Reports  have  also  been  requested  on  H.R.  5013,  H.R.  5014,  H.R.  5015,  H.R.  5016, 
H.R.  5017,  H.R.  5018,  H.R.  5019,  H.R.  5020,  H.R.  5021,  H.R.  5237,  H.R.  5406, 
H.R.  5520,  H.R.  5583,  and  H.R.  6172,  identical  bills. 

H.R.  5012  amends  section  161  of  the  Revised  Statutes,  as  amended  (5  U.S.C. 
22) .  Section  161  now  reads  as  follows : 

“The  head  of  each  department  is  authorized  to  prescribe  regulations,  not  in¬ 
consistent  with  law,  for  the  government  of  his  department,  the  conduct  of  its 
officers  and  clerks,  the  distribution  and  performance  of  its  business,  and  the 
custody,  use,  and  preservation  of  the  records,  papers,  and  property  appertaining 
to  it.  This  section  does  not  authorize  withholding  information  from  the  public 
or  limiting  the  availability  of  records  to  the  public.” 

H.R.  5012  retains  all  of  the  words  of  the  present  Rev.  Stat.  161,  but  adds  to  the 
last  sentence  a  series  of  eight  exceptions.  It  thereby  changes  the  last  sentence 
from  a  disclaimer  which  states  that  nothing  in  that  particular  section  authorizes 
a  withholding  of  information,  into  a  limitation  which  provides  that  only  the 
excepted  information  may  be  withheld  and  that  all  other  information  must  be 
made  available. 

H. R.  5012  also  transfers  from  the  executive  branch  to  the  judicial  branch  the 
authority  to  determine  whether  particular  information  is  or  is  not  excepted  even 
though  the  determination  involves  an  exercise  of  judgment  or  discretion  which 
is  permitted  by  the  legislative  rule. 

The  Department  of  Justice  has  advised  the  committee  that  these  bills  contra¬ 
vene  the  separation  of  powers  doctrine  and  would  be  unconstitutional  since  they 
impinge  upon  the  constitutional  authority  of  the  Executive  to  withhold  docu¬ 
ments  in  the  executive  branch  where,  in  his  discretion,  he  determines  that  the 
public  interest  requires  that  they  be  withheld.  For  similar  reasons,  the  Justice 
Department  has  also  advised  that  the  provision  transferring  such  authority  to 
the  judicial  branch  would  also  be  unconstitutional. 

Aside  from  these  constitutional  objections,  the  Justice  Department  has  pre¬ 
sented  to  the  committee  the  reasons  for  the  administration’s  conclusion  that  the 
bills  are  unwise.  We  concur  in  the  statement  presented  by  Assistant  Attorney 
General  Schlei  on  March  30. 

Although  we  recommend  against  the  enactment  of  the  bill,  the  following  tech¬ 
nical  deficiencies  in  the  bill  are  listed  for  your  information : 

I.  Rev.  Stat.  161  applies  only  to  the  10  executive  departments  enumerated  in 
Rev.  Stat.  158.  It  does  not  apply  to  all  Federal  agencies. 
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2.  The  bill  amends  Rev.  Stat.  161  in  a  manner  that  makes  it  inconsistent  with 
section  3  of  the  Administrative  Procedures  Act,  without  specifically  repealing  the 
latter  section. 

3.  The  reference  in  the  bill  to  internal  personnel  rules  and  practices  does  not 
cover  investigatory  files  relating  to  personnel  actions.  It  should  cover  them. 

4.  The  reference  in  the  bill  to  matters  specifically  excepted  from  disclosure  by 
statute  is  ambiguous  in  its  application  to  a  statute  that  prohibits  a  Federal 
official  from  disclosing  particular  information  unless  authorized  by  law. 

5.  The  reference  to  trade  secrets,  etc.,  apparently  contains  a  drafting  error. 
The  words  “and  privileged  or  confidential”  should  be  “which  is  privileged  and 
confidential.” 

6.  The  reference  to  memorandums  and  letters  dealing  solely  with  matters  of 
law  or  policy  does  not  expressly  include  working  papers,  preliminary  drafts,  and 
records  of  advisory  committee  meetings. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  presen¬ 
tation  of  this  report  from  the  standpoint  of  the  administration’s  program. 

Sincerely  yours, 


D.  Otis  Beasley, 

Assistant  Secretary  of  the  Interior. 


Reply  From  Department  of  Labor,  Office  of  the  Secretary 

April  7,  1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations,  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  our  views  on  H.R. 
5012-5021,  identical  bills  to  amend  section  161  of  the  Revised  Statutes  with 
respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  information 
and  limit  the  availability  of  records. 

This  Department  supports  the  principle  of  providing  citizens  with  maximum 
disclosure  of  information  by  their  Government.  We  have  therefore  cooperated 
fully  with  congressional  committees  seeking  information  and  have  readily  re¬ 
sponded  to  requests  for  information  by  individual  citizens.  For  the  past  several 
years,  our  disclosure  policies  and  practices  have  been  under  study  for  the  purpose 
of  improving  and  refining  them  wherever  possible.  In  our  experience,  present 
law  has  served  well  to  protect  both  the  citizens’  right  to  know  and  the  need 
for  limited  withholding  of  information  in  order  to  assure  adequate  performance 
of  our  statutorily  prescribed  duties. 

A  major  defect  in  the  proposed  legislation  is  its  inherent  inflexibility.  H.R. 
5012-5021  would  require  every  agency  to  make  all  its  records  available  to  any 
person,  with  certain  specifically  enumerated  exceptions.  In  our  view,  it  would 
be  impossible  to  anticipate  at  this  time  all  specific  items  which  should  be  justi¬ 
fiably  withheld  in  the  public  interest.  Because  of  the  potentially  severe  and 
disruptive  effects  which  this  legislation  could  have  on  our  operations,  we  would 
be  opposed  to  its  enactment. 

In  addition  to  our  general  opposition  to  these  bills,  several  specific  difficulties 
arise  in  connection  with  certain  provisions.  It  is  our  understanding  that  section 
1(c)  is  intended  to  exclude  from  this  broad  disclosure  requirement  certain 
records,  including  business  or  financial  information  obtained  in  confidence  and 
investigatory  files  compiled  for  law  enforcement  purposes.  Section  1(c)  should 
be  modified  to  state  directly  that  the  specified  items  are  excluded  from  the  re¬ 
quirements  of  section  1(b).  Even  with  this  change,  however,  we  would  be  seri¬ 
ously  concerned  about  the  practical  effect  of  the  proposal,  particularly  on  our 
statistical,  enforcement,  and  other  operating  programs. 

Section  1(c)  (4)  is  apparently  designed  to  exempt  from  the  disclosure  require¬ 
ment  trade  secrets  and  commercial  and  financial  information  obtained  from  the 
public,  and  privileged  or  confidential.  The  term  “commercial  and  financial” 
may  well  not  include  wage  and  employment  data,  industrial  injury  statistics, 
social  and  economic  data  and  other  information  furnished  the  Department  in 
confidence.  The  Department  operates  under  arrangements  which  provide  in 
many  cases  for  the  voluntary  submission  of  statistical  data  by  all  types  of 
business  firms  throughout  the  country.  This  information,  as  well  as  informa¬ 
tion  in  connection  with  other  programs  of  the  Department,  is  obtained  with 
the  understanding  that  portions  of  it  will  not  be  publicly  disclosed  or  identified 
in  any  way.  Disclosure  of  this  information  could  jeopardize  the  entire  statisti- 
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cal  and  other  operating  programs  of  thhe  Department  and  thus  make  it  im¬ 
possible  to  carry  out  the  functions  which  we  are  required  by  law  to  perform. 

Section  1(c)(5)  would  exclude  from  the  disclosure  requirement  “interagency 
or  intraagency  memorandums  or  letters  dealing  solely  with  matters  of  law  or 
policy.”  We  are  also  concerned  with  the  far  more  numerous  instances  of  memo¬ 
randums  dealing  with  mixed  questions  of  fact  and  law  or  policy  formulations 
made  with  respect  to  given  factual  situations.  These  matters  would  apparently 
be  subject  to  disclosure  under  the  bill.  The  availability  of  such  information  to 
public  disclosure,  even  where  the  conclusions  are  only  tentative,  could  seriously 
inhibit  the  development  of  legal  or  policy  positions  within  the  Department  and 
impair  our  enforcement  programs. 

We  also  note  that  the  act  authorizes  the  courts  to  determine  de  novo  whether 
information  has  been  improperly  withheld  by  a  Government  agency.  If  judicial 
review  is  provided,  it  should  be  based  upon  the  administrative  record  of  a  denial 
rather  than  on  a  trial  de  novo  with  the  burden  of  proof  placed  upon  the  agency. 
This  would  be  in  accordance  with  normal  procedure,  which  has  been  most  satis¬ 
factory  from  the  standpoint  of  interested  parties,  for  handling  review  of  admin¬ 
istrative  decisions. 

In  view  of  the  objectionable  features  of  this  legislation  we  are  opposed  to  its 
enactment. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  submission 
of  this  report  from  the  standpoint  of  the  administration’s  program. 

Sincerely, 


W.  Willard  Wiktz,  Secretary  of  Labor. 


Reply  From  Post  Office  Department 

April  23,  1965. 

Hon.  William  L.  Dawson, 

Chairman ,  Committee  on  Government  Operations, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  a  report  on  the  bills 
H.R.  5012  through  H.R.  5021,  H.R.  5237,  H.R.  5406,  H.R.  5520,  and  H.R.  5583.  all 
of  which  are  identical.  They  propose  to  amend  section  161  of  he  Revised  Statutes 
with  respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  infor¬ 
mation  and  limit  the  availability  of  records. 

Subsection  (b)  of  the  proposed  amendment  would  require  every  agency  to 
“make  all  its  records  promptly  available  to  any  person”  (italic  supplied).  This 
language  would  permit  any  crank  or  individual  with  some  prejudice  or  complaint 
in  a  given  matter  to  demand  that  the  Department  make  available  all  its  records, 
which,  in  some  cases  might  go  back  50  to  100  eyars. 

Of  primary  importance  to  the  Department  is  the  exemption  contained  in  item 
(7)  of  section  1(c),  relating  to  investigatory  files  compiled  for  law  enforcement 
purposes.  The  conditions  under  which  statements  and  evidence  can  be  furnished 
defendants  is  presently  prescribed  by  section  3500  of  title  18,  United  States  Code. 

Our  Bureau  of  the  Chief  Postal  Inspector,  in  the  conduct  of  its  operations,  com¬ 
piles  a  number  of  records  and  reports  that  are  not  related  to  law  enforcement 
because  criminality  is  not  involved.  We  believe  that  it  would  not  be  in  the  public 
interest  to  release  such  reports  for  reasons  that  (1)  from  the  standpoint  of  man¬ 
agement  they  have  greater  value  when  the  investigator  knows  that  his  conclu¬ 
sions  are  immune  from  public  disclosure,  (2)  patrons  in  many  instances  volunteer 
information  of  considerable  value  in  service  investigations  when  they  have  as¬ 
surance  that  their  information  will  not  be  revealed,  and  (3)  investigations  in¬ 
volving  local  disputes  become  further  aggravated  when  the  opinions  of  local  citi¬ 
zens  are  publicly  disclosed. 

We  additionally  feel  that  the  exemptions  (4)  and  (5)  of  section  1(c)  are  too 
restrictive.  We  believe,  for  example,  that  in  such  matters  as  the  negotiation  of 
contracts  and  service  arrangements,  the  Department  should  be  on  the  same  footing 
as  a  private  party  so  far  as  disclosure  of  its  position  is  concerned  in  order  that 
it  may  be  assured  of  the  benefits  arising  from  competition.  As  a  matter  of  fair¬ 
ness  and  right,  private  business  information  should  be  appropriately  protected  at 
least  from  competitors.  We  find  no  authority  in  the  proposed  legislation  to  pre¬ 
vent  the  curious  from  access  to  information  received  by  the  Department  in  con¬ 
fidence  from  private  firms  in  connection  with  service  negotiations. 
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It  is  our  view  that  any  public  information  requirement  must  preserve  to  the 
agency  discretion  and  the  right  to  determine  the  extent  to  which  it  is  feasible,  or 
in  the  public  interest,  to  make  its  records  available  for  random  public  inspection 
by  persons  who  have  no  direct  concern.  Exercise  of  such  discretion  with  respect 
to  the  disclosure  of  information  is  inherent  in  the  administrator’s  role.  To  re¬ 
move  the  administrator’s  discretion  and  judgment  in  the  information  held  would 
be  inconsistent  with  his  responsibilities  and  the  public  interest. 

For  the  above-stated  reasons,  the  Department  opposes  the  enactment  of  this 
legislation. 

The  Bureau  of  the  Budget  has  advised  that  from  the  standpoint  of  the  admin¬ 
istration’s  program  there  is  no  objection  to  the  submission  of  this  report  to  the 
committee. 

Sincerely  yours, 


John  A.  Gronouski,  Postmaster  General. 


Reply  From  Department  of  State 

Department  of  State, 
Washington,  D.C.,  March  12, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  Your  letters  to  the  Department  of  State,  dated  February 
19,  24,  26,  and  March  2,  1965,  requested  comments  on  a  number  of  bills,  H.R.  5012 
through  5021,  5237,  5406,  5520,  and  5583,  which  propose  to  amend  section  161  of 
the  Revised  Statutes  (5  U.S.C.  22)  with  respect  to  the  authority  of  Federal  offi¬ 
cers  and  agencies  to  withhold  information  and  limit  the  availability  of  records. 
These  several  bills  are  identical. 

The  effect  of  the  bills  is  to  delete  the  final  sentence  of  the  current  5  U.S.C.  22 
and  add  subsections  (b)  and  (c)  which,  insofar  as  this  Department  is  con¬ 
cerned,  are  substantially  similar  in  contents  to  section  3(c)  of  the  revised  S. 
1663  of  the  88th  Congress,  2d  Session,  a  bill  to  revise  the  Administrative  Proce¬ 
dure  Act  of  1946,  as  amended,  (5  U.S.C.  1001  et  seq.). 

Subsection  (b)  requires  every  agency  to  make  its  records  available  to  the 
public  in  accordance  with  published  rules  stating  the  time,  place,  and  proce¬ 
dure  to  be  followed.  It  is  difficult  to  conceive  how  the  Department  could  satisfy 
such  a  requirement,  given  its  multifarious  operations  and  its  hundreds  of  estab¬ 
lishments  abroad. 

There  is  another  aspect  of  subsection  (b)  deserving  of  the  committee’s  atten¬ 
tion.  The  committee  would,  we  are  sure,  agree  that  the  Department  is  in  a  better 
position  to  determine  whether  the  conduct  of  foreign  policy  requires  that  a  par¬ 
ticular  matter  not  be  disclosed  than  a  court  would  be.  Nevertheless,  the  bill 
appears  to  require  that  the  Department  assume  the  burden  of  proof  in  court 
against  a  complainant  seeking  material,  indeed  even  on  risk  of  punishment  of 
responsible  officers  for  contempt  on  failure  to  comply  with  a  court  order.  Such 
a  procedure  clearly  assumes  that  the  court  will  have  access  to  the  information  in 
order  to  determine  whether  it  must  be  disclosed.  It  additionally  creates  the  risk 
that  the  court  will  disagree  with  the  Department’s  conclusion  that  the  material 
must  be  withheld  in  the  interest  of  our  foreign  policy.  Whether  or  not  safe¬ 
guards  are  inserted  to  limit  the  court’s  access  to  the  nature  of  the  information 
and  its  independence  of  judgment,  once  the  judiciary  has  been  interjected  into 
this  sphere,  it  is  uncertain  whether  its  rulings  will  accord  with  the  Department’s 
appraisal  of  what  must  be  withheld  in  furtherance  of  the  conduct  of  our  foreign 
policy.  It  should  therefore  be  sufficient  for  the  Department  to  enter  a  cate¬ 
gorical  defense  that  the  Secretary  has  determined  that  disclosure  of  the  material 
would  adversely  affect  the  foreign  policy  of  the  United  States. 

Subsection  (b)  would  also  grant  any  person,  irrespective  of  his  relationship,  if 
any,  to  the  material  requested  or  the  effect  of  the  information  on  his  pecuniary 
or  other  legally  protected  interests  to  seek  any  and  all  information  in  which  he 
may  have  a  capricious  curiosity.  It  could  thus  encourage  fishing  expeditions  of 
the  widest  range,  which  could  impose  severe  burdens  of  time,  money,  and  per¬ 
sonnel  on  an  agency  whose  operations  are  as  farflung  and  decentralized  through¬ 
out  the  globe  as  the  Department  of  State’s,  merely  in  order  to  satisy  a  com¬ 
plainant’s  idle  whim.  The  phrase  “improperly  withheld”  appears  to  be  the  only 
restraint  upon  such  a  complaint  and  its  generality  is  totally  undefined.  Indeed, 
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the  subsection  is  broad  enough  to  permit  representatives  of  foreign  governments 
to  roam  through  the  Department’s  files  to  meet  their  intelligence  requirements. 

Subsection  (c)  fails  to  define  “records”  other  than  by  the  list  of  exclusions. 
Given  the  vernacular  understanding  of  what  constitutes  a  record,  the  duty  to  dis¬ 
close  would  include  all  documents  embodying  foreign  policy  recommendations  in 
the  executive  branch,  unless  they  fall  within  the  exclusions.  If  anything,  by 
attempting  to  define  the  term  through  a  list  of  exclusions,  the  risk  of  harmful  dis¬ 
closure  is  aggravated.  Thus,  for  example,  does  the  fact  that  (c)  (5)  specifies 
“interagency  or  intra-agency  memoranda”  imply,  on  the  basis  of  the  “inclusio 
unius,  exclusio  alterius”  maxim,  that  intergovernmental  memorandums  are  not 
protected?  What  is  meant  by  the  language  “solely  with  matters  of  law  or  policy?” 
Is  the  implication  that  if  any  other  matter  is  contained  in  a  memorandum  or  let¬ 
ter  that  the  entire  document  must  be  disclosed?  That  only  the  material  not  of 
law  or  policy  must  be  disclosed?  How  does  one  separate  out  such  material  and 
who  has  the  final  word  on  which  category  particular  information  falls  within? 
Similar  questions  arise  as  to  each  of  the  exclusions  in  which  this  Department 
has  an  interest. 

The  exclusion  in  subsection  (c)  (1)  would  not  meet  the  Department’s  needs. 
The  exclusion  appears  to  contemplate  an  itemized  listing  in  advance  of  every 
aspect  of  foreign  policy  for  which  secrecy  is  required.  This  requirement  mis¬ 
conceives  the  nature  of  foreign  policy,  its  variety  in  application  to  particular 
circumstances,  and  its  fluidity  in  the  face  of  rapidly  changing  events.  Further¬ 
more,  to  insist  on  a  priori  catalog  of  every  conceivable  circumstance  requiring 
secrecy  will  inevitably  lead  to  gaps  and  vexatious  problems  of  interpretations  of 
the  scope  of  individually  listed  items,  particularly  in  view  of  the  statutory  con¬ 
dition  that  the  matter  be  “specifically”  required  to  be  kept  secret.  Furthermore, 
we  question  the  feasibility  of  handling  this  problem  by  Executive  order ;  amend¬ 
ment  is  difficult  and  cumbersome  and  lacks  the  flexibility  and  speed  demanded  by 
the  series  of  ad  hoc  decisions  which  of  necessity  offer  the  only  method  for  safe¬ 
guarding  the  meticulous  protection  of  foreign  policy  in  this  context.  It  will  be 
noted  that  the  comparable  exemption  under  the  Administrative  Procedure  Act 
currently  reads  “any  function  of  the  United  States  requiring  secrecy  in  the 
public  interest.”  The  determination  of  whether  secrecy  is  dictated  by  the  public 
interest  is  made  by  the  agency  concerned.  If  the  committee  believes  that  stand¬ 
ard  too  sweeping,  the  Department  would  have  no  objection  to  a  standard  which 
reads,  “required  to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign 
policy  as  determined  by  the  President  or  his  delegee.” 

Finally,  it  is  our  view  that  subsection  (c)  (2)  should  be  broadened  to  include 
“any  matter  relating  solely  to  the  internal  management  of  an  agency,”  the 
standard  incorporated  in  the  present  Administrative  Procedure  Act.  There  are 
obviously  a  number  of  internal  matters  which  are  not  solely  related  to  personnel 
rules  and  practices ;  e.g.,  budget  and  fiscal  questions,  and  hence  are  not  covered 
by  the  proposed  standard  in  the  subject  bills.  Since  almost  any  piece  of  paper 
may  be  held  to  constitute  a  record,  this  material  would  comprehend  voluminous 
and  scattered  rules,  regulations,  delegations  of  authority,  and  many  more  in¬ 
formal  documents.  To  require  their  disclosure  would  impose  an  onerous  burden 
on  the  Department’s  personnel  and  facilities  which  would  either  disrupt  our 
services  to  the  public,  or  result  in  a  large  increase  in  personnel,  facilities,  and 
appropriations,  with  relatively  little  corresponding  benefit  to  the  public. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  adminis¬ 
tration’s  program  there  is  no  objection  to  the  submission  of  this  report. 

Sincerely  yours, 


Douglas  MacArthur  II, 
Assistant  Secretary  for  Congressional  Relations. 


Reply  From  Department  of  the  Treasury 

Department  of  the  Treasury, 
Washington.  D.C.,  March  26, 1965. 

Hon.  William  H.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

Bouse  of  Representatives. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  requests  for  the  views  of  this 
Department  on  H.R.  5012  through  H.R.  5021.  H.R.  5237,  H.R.  5406,  H.R.  5520, 
PI.R.  5583,  and  H.R.  6172,  to  amend  section  161  of  the  Revised  Statutes  with  re- 
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spect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  information 
and  limit  the  availability  of  records. 

The  Treasury  Department  agrees  with  the  objective  of  increasing  public  knowl¬ 
edge  of  Government  operations  which  affect  the  public.  The  Department  objects, 
however,  to  legislation  in  the  form  of  the  present  bills  which  would  require  un¬ 
warranted  disclosure  to  any  person  of  Government  files.  Under  such  a  require¬ 
ment  the  public  interest  would  suffer  and  private  persons  would  be  unnecessarily 
injured. 

A  memorandum  stating  our  more  specific  objections  to  this  kind  of  legislation 
is  attached. 

The  Department  has  been  advised  by  the  Bureau  of  the  Budget  that  there  is 
no  objection  from  the  standpoint  of  the  administration’s  program  to  the  submis¬ 
sion  of  this  report  to  your  committee. 

Sincerely  yours, 


Fred  B.  Smith, 
Acting  General  Counsel. 


Department  of  the  Treasury 

MEMORANDUM  ON  H.R.  5012  AND  OTHER  IDENTICAL  BILLS,  TO  AMEND  SECTION  161  OF 
THE  REVISED  STATUTES  WITH  RESPECT  TO  THE  AUTHORITY  OF  FEDERAL  OFFICERS 
AND  AGENCIES  TO  WITHHOLD  INFORMATION  AND  LIMIT  THE  AVAILABILITY  OF 
RECORDS 

H.R.  5012  and  other  identical  bills  are  designed  to  substitute  a  revised  section 
161  of  the  Revised  Statutes,  as  amended  (5  U.S.C.  22),  generally  known  as  the 
housekeeping  statute,  for  the  access  to  records  section  of  the  Administrative  Pro¬ 
cedure  Act  (sec.  3(c),  5  U.S.C.  1002(c) ).  The  amendment  takes  the  form  of  the 
addition  of  new  subsections.  Subsection  (b)  would  require  each  agency  to  “make 
all  its  records  promptly  available  to  any  person,”  and  would  invest  the  district 
courts  of  the  United  States  with  jurisdiction  to  enjoin  an  agency  from  withhold¬ 
ing  records  or  information  improperly  withheld.  Subsection  (c)  would  provide 
that  the  housekeeping  statute  shall  not  authorize  withholding  information  from 
the  public  or  limiting  the  availability  of  records  to  the  public  except  matters  that 
fall  within  eight  specified  categories.  Section  2  of  the  statute  would  repeal  in¬ 
consistent  laws,  presumably  section  3(c)  of  the  Administrative  Procedure  Act. 

This  memorandum  is  an  analysis  of  the  Department’s  specific  objections  to 
legislation  of  this  type.  The  objections  of  the  Department  are  discussed  under 
the  four  following  major  topics : 

I.  DISCLOSURE  OF  ALL  RECORDS  TO  ANY  PERSON 

Subsection  (b)  of  the  bills  would  require  the  Treasury  to  make  all  of  its 
records  (not  covered  by  the  specific  exemptions)  promptly  available  to  “any  per¬ 
son.”  The  damaging  and  even  absurd  results  of  such  a  provision  are 
illustrated  by  Prof.  Kenneth  Culp  Davis  of  the  University  of  Chicago,  an  out¬ 
standing  expert  on  administrative  law,  in  his  testimony  in  the  July  1964  hear¬ 
ings  on  S.  1663  before  the  Senate  Subcommittee  on  Administrative  Practice  and 
Procedure.  Concerning  this  requirement  in  section  3(c)  he  said  that  the  Presi¬ 
dent  would  have  to  honor  a  request  of  high  school  children  “playing  games”  to 
make  available  all  White  House  records  “minus  the  seven  exceptions” ;  the  De¬ 
partment  of  Justice  would  have  to  provide  to  a  mentally  disturbed  person  all 
correspondence  relating  to  a  judicial  appointment,  etc.  (at  247,  248).  Other  ad¬ 
ministrative  law  scholars  said  that  section  3(c)  “takes  too  little  account  of  the 
individual  citizen’s  interest  in  nondisclosure  of  public  records  pertaining  to  him” 
(Frankel  and  Gellhorn,  at  678).  The  inappropriateness  of  the  proposed  provi¬ 
sion  with  respect  to  many  Treasury  records  is  indicated  by  the  specific  recogni¬ 
tion  of  the  confidentiality  of  the  records  of  various  Treasury  offices  in  the  Federal 
Reports  Act  of  1942  (  5  U.S.C.  139-139(f)).  The  legislative  history  of  this  act 
shows  that  the  reason  for  this  confidentiality  was  both  the  private  character  of 
much  of  the  information  in  the  records,  and  the  injury  to  essential  Government 
operations  which  would  result  from  indiscriminate  disclosure. 

Furthermore,  Congress  should  be  aware  of  the  enormous  burden  subsection  (b) 
of  the  House  bills  would  place  on  the  taxpayers.  The  result  of  the  proposed 
requirement  might  well  be  that  all  major  agencies  would  require  additional  ap¬ 
propriations  to  maintain  legal  and  administrative  personnel  engaged  principally 
in  determining  disclosure  requirements :  this  would  add  significantly  to  the  ex¬ 
pense  of  the  Government. 
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As  stated,  Treasury  records  often  contain  information  about  private  citizens. 
Under  the  proposed  legislation  the  Treasury  would  have  to  make  these  records 
available  to  anyone  who  asks  for  them  regardless  of  whether  he  is  a  crank,  crook, 
prying  neighbor,  or  competitor.  The  bills  would  thus  result  in  an  infringement 
of  the  citizens  right  to  privacy  in  his  private  affairs.  If  the  phrase  “any  per¬ 
son”  were  amended  to  read  “any  person  with  a  legitimate  public  or  private  in¬ 
terest  in  the  information  to  be  disclosed,”  the  proposed  legislation  would  still  be 
objectionable  but  it  would  to  some  extent  be  improved. 

Furthermore,  the  bills  are  defective  in  not  specifically  authorizing  an  agency 
to  charge  reasonable  fees  for  locating  and  making  available  information  from  its 
records  to  private  persons.  Considerable  time  and  effort  are  often  required  to 
obtain  and  assemble  records.  Many  agency  records  are  in  dead  storage  and 
obtaining  them  can  be  time  consuming  and  expensive.  Also,  where  records  are 
in  active  use,  the  agency  should  have  the  alternative  of  providing  copies  at  the 
expense  of  the  person  requesting  them.  The  user  charge  statute,  5  U.S.C.  140, 
expresses  the  “sense  of  Congress”  that  the  furnishing  of  services  to  particular 
persons  be  made  self-sustaining. 

II.  IMMEDIATE  JUDICIAL  REVIEW  OF  AN  AGENCY  DECISION  TO  WITHHOLD 

Subsection  (b)  of  the  House  bills  further  provides  for  a  judicial  determina¬ 
tion  de  novo  of  an  agency’s  refusal  to  disclose  to  any  person.  Apparently,  the 
complainant,  who  is  presumably  “any  person,”  would  be  given  a  right  to  judi¬ 
cial  review  although  he  suffers  no  legal  wrong  and  although  he  is  not  adversely 
affected  or  aggrieved  within  the  meaning  of  any  relevant  statute  by  the  agency’s 
refusal  to  disclose.  This  provision  may  well  place  an  unjustified  burden  on  an 
already  severely  taxed  judiciary.  At  the  least,  the  complainant  should  be 
a  person  with  a  legitimate  public  or  private  interest  in  the  information  to  be 
disclosed.  Moreover,  there  should  be  included  a  provision  for  the  procedure  per¬ 
mitted  in  18  U.S.C.  3500  and  for  privileged  documents  under  rules  34  and  45  of 
the  Rules  of  Civil  Procedure ;  namely,  delivery  of  the  documents  to  the  court  in 
camera  and,  if  the  court  finds  necessary,  sealed  for  appellate  court  review.  These 
are  the  kinds  of  questions  which  an  administrative  conference  considering  fur¬ 
ther  disclosure  of  Government  records  might  well  take  up  with  the  Judicial 
Conference,  as  authorized  under  the  Administrative  Conference  Act  of  1964 
(Public  Law  88-499) . 

III.  EXEMPTIONS  FROM  DISCLOSURE 

Although  the  eight  exemptions  listed  in  subsection  (c)  are  obviously  intended 
to  recognize  the  public  interest  and  legitimate  private  interest  in  withholding 
from  indiscriminate  disclosure  certain  records  and  information  held  by  Federal 
departments  and  agencies,  insofar  as  the  Treasury  Department  is  concerned 
they  are  inadequate.  No  specification  of  particular  exemptions  is  capable  of 
insuring  the  public  interest  in  nondisclosure.  For  example,  under  which  exemp¬ 
tion  could  the  Government  withhold  its  civil  litigation  files  from  adverse  liti¬ 
gants?  or  its  own  trade  secrets  in  the  production  of  inks  and  paper  for  its 
currencies  from  counterfeiters?  or  its  instructions  to  law  enforcement  agents 
from  criminals?  The  answer  is:  Under  no  exception.  The  Executive  has 
throughout  our  constitutional  history  been  recognized  as  having  the  duty  and 
authority  to  determine  when  records  and  information  should  be  protected  from 
disclosure  in  the  “public  interest.”  The  scope  of  the  Executive’s  duty  and 
authority  should  continue  to  be  recognized. 

It  is  attractive  to  think  that  a  statute  can  be  drafted  which  clearly  delimits  all 
of  the  areas  which  should  be  protected  from  disclosure  and  then  compels  the 
disclosure  of  all  the  rest.  But  no  draftsman,  howsoever  ingenious,  can  realisti¬ 
cally  hope  to  foresee  all  of  the  circumstances  which  will  arise  in  the  future  or, 
indeed  all  of  the  consequences  of  such  a  disclosure  policy  even  as  applied  to 
present  problems.  There  will  always  be  situations  arising  in  which  the  common 
consensus  clearly  would  be  that  nondisclosure  is  in  the  public  interest ;  and  the 
Government  should  not  be  compelled  to  disclose  in  such  circumstances  merely 
because  a  statute  has  not  foreseen  the  circumstances. 

Exemption  (I). — Turning  to  the  text  of  the  exemptions,  in  the  first  exemption 
the  term  “national  defense”  should  be  changed  to  read  “national  security”  since 
the  broader  term  is  needed,  particularly  in  certain  financial  areas.  In  order  to 
protect  exchange  stabilization  fund  activities  which  help  preserve  the  value  of 
the  dollar,  the  nondisclosure  must  be  assured  of  exchange  stabilization  arrange¬ 
ments  and  reports.  These  arrangements  and  reports  may  not  be  comprehended 
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by  a  court  to  be  within  the  term  “foreign  policy”  but  may  well  be  considered 
within  the  standard  “national  security,”  since  the  insurance  by  executive  action 
of  the  basic  economic  strength  of  the  country  has  been  stated  to  be  in  the  in¬ 
terest  of  national  security.  (See  19  U.S.C.,  Supp.  V,  1862,  a  part  of  the  Trade 
Expansion  Act  of  1962. ) 

Furthermore,  the  requirement  that  an  Executive  order  be  used  as  the  mechan¬ 
ism  by  which  the  executive  branch  carries  out  its  necessary  and  important 
functions  in  this  regard  adds  a  heavy  and  unnecessary  burden  upon  the  Presi¬ 
dent  and  an  intolerable  one  if  the  particular  matter  has  to  be  specifically  iden¬ 
tified  in  the  order. 

Exemption  (2). — This  exemption  reduces  the  existing  exemption  for  matters 
“relating  solely  to  the  internal  management  of  an  agency”  to  matters  related 
“solely  to  internal  personnel  rules  and  practices.”  It  reflects  the  view  that  all 
other  internal  management  operations  of  the  Government  should  be  disclosed  to 
any  person  at  all.  But  internal  operations  include  many  matters  which  are  of 
no  public  interest  or  which  should  not  be  made  readily  available,  as  a  few 
examples  will  illustrate. 

As  we  read  the  present  exemption,  it  would  not  protect  the  Treasury  Depart¬ 
ment  if  it  refused  to  detail  in  advance  the  method  it  intended  to  employ  in  pro¬ 
tecting  the  movement  of  currency  from  the  Bureau  of  Engraving  and  Printing  to 
its  own  cash  room  in  the  main  building.  Apparently,  upon  demand,  the  Treas¬ 
ury  would  have  to  supply  the  records  of  how  it  proposed  to  use  its  guard  force. 

Nor  is  our  concern  in  this  area  merely  speculative.  The  Washington  Post  of 
March  13,  1965,  carried  an  article  which  dealt  with  the  question  of  whether  the 
White  House  has  a  musical  “jamming”  system  with  which  the  President  can  foil 
attempts  at  electronic  eavesdropping  of  his  telephone  conversations.  The  arti¬ 
cle  quotes  a  highly  placed  source  as  saying,  “Look,  if  there  were  such  a  device 
it  isn’t  likely  we  would  talk  about  it.”  The  proposed  legislation  would  ap¬ 
parently  make  the  executive  branch  talk  about  it. 

The  Department  recommends  that  this  exemption  be  revised  to  exempt  any 
matter  relating  solely  to  the  internal  management  or  procedure  of  an  agency. 

Exemption  (3). — This  provision  exempts  from  disclosure  records  and  informa¬ 
tion  that  is  “*  *  *  specifically  exempted  from  disclosure  by  statute.”  The  Crimi¬ 
nal  Code  in  18  U.S.C.  1905  penalizes  any  U.S.  officer  or  employee  who  discloses 
to  any  extent  “not  authorized  by  law”  various  enumerated  matters  including 
trade  secrets,  other  business  operations,  amount  of  income,  profits,  expenditures 
and  related  matters.  The  Internal  Revenue  Code  in  26  U.S.C.  7213  (a)  and  (b) 
penalizes  disclosure  by  any  U.S.  officer  or  employee  to  any  extent  “not  provided  by 
law”  of  any  income  information  disclosed  in  an  income  return  or  any  operations 
of  any  business  visited  by  him  in  the  discharge  of  his  duties.  It  is  not  clear 
whether  the  first  sentence  in  the  proposed  5  U.S.C.  22(b)  is  an  authorization  by 
law  to  disclose  information  otherwise  protected  by  18  U.S.C.  1905  and  26  U.S.C. 
7213  (a)  and  (b) — 18  U.S.C.  1905  should  not  be  destroyed.  Since  its  enactment 
in  1894  it  has  been  essential  to  the  administration  of  Federal  laws.  The  pro¬ 
hibition  in  26  U.S.C.  7213,  with  the  limitations  in  26  U.S.C.  6103,  has  been  essen¬ 
tial  in  the  administration  of  our  self-assessment  tax  system  since  the  first  income 
tax  in  1913.  Taxpayers  place  confidence  in  the  protection  it  affords  to  the  fi¬ 
nancial  information  they  readily  disclose.  It  is  urged  that  exemption  (3) 
cover  matters  that  are  “prohibited  from  disclosure  by  statute,”  and  that  the  leg¬ 
islative  history  should  show  that  these  two  penalty  statutes  remain  effective. 

Exemption  (4). — This  exemption  is  helpful  but,  as  has  been  indicated,  does  not 
include  the  trade  secrets  of  the  Government  which  are  the  fruit  of  its  research, 
development,  and  manufacture.  Moreover,  as  respects  private  information,  it 
is  not  clear  how  its  status  as  privileged  or  confidential  is  determined.  It  should 
be  pointed  out  that  the  word  “privilege”  commonly  relates  to  a  circumstance 
arising  out  of  a  relationship  between  persons.  It  does  not  normally  relate  to  the 
status  of  the  facts  themselves.  Thus,  information  given  by  client  to  his  attorney, 
or  by  a  patient  to  his  doctor,  is  privileged  because  of  the  relationship  between  the 
parties — not  because  of  the  nature  of  the  information.  If  the  bill  means  that  in¬ 
formation  obtained  by  the  Government  under  a  pledge  of  confidentiality,  or  in¬ 
formation  which  is  tendered  to  the  Government  in  confidence,  should  be  treated 
in  such  a  way  that  the  confidence  should  be  respected,  this  should  be  made  clear. 
If  it  does  not  mean  this,  whatever  else  it  means  should  be  made  explicit. 

Exemption  (5). — This  exemption  for  interagency  or  intra-agency  memoran¬ 
dums  or  letters  dealing  “solely”  with  law  or  policy  is  so  unrealistic  as  to  be  almost 
useless  as  an  exemption.  Most  interagency  and  intra-agency  communications 
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necessarily  include  facts  as  well  as  law  and  policy.  Policy  is  made  in  the  light  of 
facts,  and  even  purely  legal  memorandums  contain  analyses  of  factual  situations 
which  must  necessarily  be  incorporated  in  the  memorandums.  Litigation  files  en¬ 
compass  law  and  fact  inextricably.  Moreover,  those  memorandums  which  deal 
with  factual  matters  should  be  equally  protected  from  indiscriminate  disclosure, 
as  they  have  been  in  the  past.  A  factual  report  of  a  Treasury  agent  or  informer 
which  may  not  be  part  of  an  “investigatory  file”  protected  by  exemption  (7)  is  as 
worthy  of  protection  as  a  purely  legal  memorandum.  The  privilege  against  dis¬ 
closure  of  communications,  whether  dealing  with  fact,  law,  or  policy,  within 
an  agency  or  between  agencies  of  Government  is  not  only  recognized  and  pro¬ 
tected  by  the  courts  but  supervised  by  them  to  prevent  unjustified  withholding. 
See  Kenneth  Culp  Davis,  “Administrative  Law,”  volume  I,  sections  3.13,  8.15. 
Clearly  preferable  would  be  an  exemption  of  “communications  between  officers  or 
employees  of  the  U.S.  Government  relating  to  the  internal  operations  of  the 
Government,  excepting  communications  which  are  solely  compilations  of  fact  not 
otherwise  confidential  under  this  section.” 

Exemption  (6). — The  Department  believes  that  the  modifier  “clearly”  in  this 
exemption  should  be  deleted  since  it  seems  to  contemplate  some  unwarranted 
disclosure  and  to  encourage  disclosure  of  personal  files  which  until  now  have 
been  kept  confidential.  If  any  unwarranted  disclosure  occurs,  one  result  may  be 
to  expose  the  United  States  under  the  Federal  Torts  Claims  Act,  28  U.S.C.  2674, 
to  liability  for  a  tortious  invasion  of  personal  privacy.  See  Harper  and  James, 
“The  Law  of  Torts,”  sections  9.5-9.7.  On  the  whole,  it  would  be  preferable  sim¬ 
ply  to  exempt  personnel  and  medical  files  and  similar  private  personal  matters. 

Exemption  (7).— The  limitation  on  disclosure  of  investigatory  files  compiled 
for  law  enforcement  purposes  is  interpreted  to  mean  that  private  parties  cannot 
obtain  information  from  such  files  except  in  the  context  of  discovery  proceedings 
in  litigation  as  now  provided  by  law.  But  the  bill  does  not  make  this  clear,  as 
it  should.  Anything  less  than  such  protection  for  criminal  investigations  would 
disrupt  law  enforcement,  expose  informers  to  reprisals,  and  harm  innocent  cit¬ 
izens.  However,  more  than  this  protection  is  needed  both  with  respect  to  law 
enforcement  and  to  the  investigation  of  civil  matters  which  should  be  kept  con¬ 
fidential  until  the  responsible  agency  has  reached  a  decision. 

With  respect  to  the  investigation  of  crime,  effective  law  enforcement  requires 
withholding  from  indiscriminate  disclosure  the  overall  plans,  procedures,  and 
instructions  of  Government  agencies  on  law  enforcement  matters  as,  for  example, 
in  connection  with  the  organized  crime  drive.  It  should  also  be  apparent  that 
the  investigation  by  an  agency,  in  other  than  criminal  matters,  of  appropriate 
means  to  carry  out  a  statutory  responsibility  may  also  need  to  be  withheld  from 
indiscriminate  disclosure  until  the  investigation  culminates  in  a  final  decision, 
such  as  a  report  to  Congress.  One  clear  example  of  this  is  the  investigation  by 
the  Treasury  of  the  most  practical  and  appropriate  changes  in  the  silver  content 
of  coinage  to  be  recommended  to  Congress.  As  pointed  out  in  connection  with 
exemption  (5),  these  internal  matters  would  not  be  protected  under  that  exemp¬ 
tion  since  they  necessarily  deal  with  factual  problems. 

Exemption  (8). — The  Treasury  Department  considers  this  exemption  neces¬ 
sary. 

IV.  REPEAL  OF  INCONSISTENT  PROVISIONS 

Section  2  of  the  House  bills  repeals  all  laws  or  parts  of  laws  inconsistent  with 
the  requirement  that  every  agency  make  all  of  its  records  promptly  available 
to  any  person,  except  records  or  information  within  the  eight  enumerated  exemp¬ 
tions.  But  the  instant  repeal  of  such  laws  might  throw  doubt  on  the  continuing 
validity  of  regulations  on  disclosure  of  national  defense  and  foreign  policy  mat¬ 
ters  until  further  Executive  orders  and  guidelines  could  be  issued.  Also  a  gen¬ 
eral  repealer  is  often  uncertain  in  its  effect  until  after  litigation.  Therefore,  it  is 
the  Department’s  view  that  no  amendment  of  section  3  of  the  APA  should  apply 
until  after  a  reasonable  period  of  adjustment  and  that,  in  the  interest  of  clarity 
and  to  preclude  any  future  misunderstanding,  the  provisions  and  parts  of  provi¬ 
sions  repealed  should  be  explicitly  indicated  in  a  repeal  provision. 

Conclusion. — It  should  be  stressed  that  the  foregoing  discussion  of  the  provi¬ 
sions  of  the  legislation  should  not  be  taken  as  suggesting  that  if  the  deficiencies 
which  are  pointed  out  are  remedied,  the  bills  would  then  be  acceptable.  Our 
basic  position  is  that  the  discretion  of  the  Executive  must,  in  the  last  analysis, 
continue  to  exist.  The  President,  charged  as  he  is  by  the  Constitution  with 
the  duty  of  proper  enforcement  of  the  laws,  cannot  have  his  constitutional  duties 
curtailed  by  legislation  which  would  substitute  another  judgment  for  his. 


INDEPENDENT  AGENCIES 

Reply  From  Atomic  Energy  Commission 


U.S.  Atomic  Energy  Commission, 

Washington,  D.C.,  May  6, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Operations, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  Thank  you  for  your  letter  of  March  25.  1965,  requesting  the 
comments  of  the  Atomic  Energy  Commission  on  H.R.  5012,  a  bill  to  amend  sec¬ 
tion  161  of  the  Revised  Statutes  with  respect  to  the  authority  of  Federal  officers 
and  agencies  to  withhold  information  and  limit  the  availability  of  records. 

The  Commission  is  in  sympathy  with  the  underlying  policy  of  the  bill  in  favor 
of  full  availability  of  information  to  the  general  public,  but  believes  that  its  adop¬ 
tion  in  its  present  form  might  create  problems  in  the  Commission’s  performance 
of  its  statutory  duties. 

The  bill  would  in  effect  amend  section  3(c)  of  the  Administrative  Procedure 
Act,  5  U.S.C.  1001.  We  believe  that  it  is  more  appropriate  that  any  modification 
of  section  3(c)  be  accomplished  by  an  amendment  of  the  Administrative  Proce¬ 
dure  Act. 

The  bill  would  deprive  agencies  of  the  authority  under  section  3(c)  to  hold 
information  confidential,  “for  good  cause  found,”  pursuant  to  declared  and  justi¬ 
fiable  agency  policy.  The  areas  of  exemption  as  enumerated  in  the  bill  are  in  our 
view  too  narrow  and  specific  to  permit  the  Commission,  with  its  diverse  functions, 
to  perform  its  various  statutory  duties  effectively.  Some  of  the  categories  of  in¬ 
formation  subject  to  withholding  and  which  might  be  required  to  be  made  matters 
of  public  record,  to  the  prejudice  of  legitimate  public  and  private  interests  are : 
confidential  information  which  officers  or  employees  are  forbidden  to  divulge  by 
18  U.S.C.  1905,  the  scope  of  which  does  not  appear  to  be  identical  with  the  excep¬ 
tion  for  trade  secrets  in  H.R.  5012 ;  confidential  information  received  from  edu- 
captional  and  other  nonprofit  institutions ;  confidential  memorandums  and  reports 
prepared  as  part  of  the  adjudicatory  process ;  information  on  unclassified  patent 
applications,  contracts,  and  selection  of  contractors  in  advance  of  formal  an¬ 
nouncement,  and  other  information  which  might  assist  a  person  to  benefit  im¬ 
properly  from  a  Commission  program ;  and  information  withheld  selectively  from 
foreign  nations  in  the  overall  interest  of  the  United  States  in  order  to  achieve  more 
favorable  information  exchange  arrangements  with  other  countries,  and  withheld 
pursuant  to  agreements  with  other  countries.  Possibly  some  information  within 
these  categories  could  be  construed  as  falling  within  the  areas  of  exemption 
enumerated  in  the  bill. 

We  note  that  the  bill  would  permit  suit  in  any  district  court  even  by  citizens  or 
residents  of  foreign  countries.  We  note  also  that  the  bill  would  afford  no  protec¬ 
tion  for  information  which  has  been  given  to  an  agency  with  the  understanding 
that  it  would  be  treated  confidentially. 

Appendix  A,  which  is  attached,  explains  our  comments  in  greater  detail.  For 
your  convenience,  I  am  also  enclosing  a  copy  of  part  9  of  our  regulations. 

The  Bureau  of  the  Budget  has  no  objection  to  the  submission  of  these  comments 
from  the  standpoint  of  the  administration’s  program. 

Cordially, 


Dr.  Glenn  T.  Seaborg, 

Chairman. 
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Appendix  A 

COMMENTS  OF  THE  ATOMIC  ENERGY  COMMISSION  ON  H.K.  5012,  A  BILL  TO  AMEND 

SECTION  161  OF  THE  REVISED  STATUTES  WITH  RESPECT  TO  THE  AUTHORITY  OF 

FEDERAL  OFFICERS  AND  AGENCIES  TO  WITHHOLD  INFORMATION  AND  LIMIT  THE 

AVAILABILITY  OF  RECORDS 

As  we  understand  this  bill,  it  would  retain  in  section  161  of  the  Revised 
Statutes  the  present  general  authorization  of  departmental  regulations  governing 
the  conduct  of  the  various  departments.  It  would  delete  the  present  second 
sentence  of  section  161,  which  was  added  by  Public  Law  85-619  (  72  Stat.  547), 
effective  August  12,  1958,  and  which  provides :  “This  section  does  not  authorize 
withholding  information  from  the  public  or  limiting  the  availability  of  records 
to  the  public.” 

That  sentence  would  be  replaced  by  new  paragraphs  (b)  and  (c)  which  would 
govern  not  merely  “departments,”  as  does  the  present  section  161,  but  would 
apply  to  all  “agencies”  as  defined  in  the  new  paragraph  (b) . 

The  proposed  paragraph  (b)  of  section  161  of  the  Revised  Statutes  would  re¬ 
quire  that  every  agency,  in  accordance  with  published  rules,  “make  all  its  records 
promptly  available  to  any  person.”  The  district  court  of  the  United  States  in 
which  the  plaintiff  resides  or  has  his  principal  place  of  business,  or  in  which  the 
records  in  question  are  situated,  would  be  given  jurisdiction  to  require  the  pro¬ 
duction  of  withheld  records  and  information.  The  burden  would  be  on  the  agency 
to  sustain  its  action.  Such  proceedings  would  be  given  priority  over  all  other 
cases  “except  as  to  those  causes  which  the  court  deems  of  greater  importance,” 
and  would  be  “expedited  in  every  way.”  Under  the  proposed  paragraph  (c),  it 
would  be  provided  that  the  section  does  not  authorize  withholding  information 
except. :  (1)  As  required  by  Executive  order  in  the  interest  of  the  national  defense 
or  foreign  policy ;  (2)  related  solely  to  internal  personnel  practices ;  (3)  specifi¬ 
cally  exempted  from  disclosure  by  statute;  (4)  trade  secrets  and  privileged  com¬ 
mercial  and  financial  information  obtained  from  the  public ;  (5)  intraagency  and 
interagency  communications,  dealing  solely  with  matters  of  law  or  policy;  (6) 
documents  the  disclosure  of  which  would  constitute  an  unwarranted  invasion  of 
privacy;  (7)  investigatory  files  compiled  for  law  enforcement  purposes,  except 
as  available  to  a  private  party ;  and  (8)  certain  documents  concerning  the  regula¬ 
tion  of  financial  institutions. 

We  note  that  except  for  the  definition  of  “agency,”  which  is  slightly  different, 
the  proposed  paragraph  (b)  is  identical  with  subsection  3(c)  of  the  current 
S.  1336,  a  bill  “To  amend  the  Administrative  Procedure  Act,  and  for  other  pur¬ 
poses.”  S.  1336,  as  you  know,  is  a  proposed  comprehensive  revision  of  the  Ad¬ 
ministrative  Procedure  Act  of  1946,  5  U.S.C.  section  1001  et.  seq.,  and  the  excep¬ 
tions  enumerated  in  the  proposed  paragraph  (c)  of  H.R.  5012  are  identical  with 
those  enumerated  in  paragraph  3(e)  of  S.  1336.  We  note  also  that  under  sec¬ 
tion  2  of  H.R.  5012  all  laws  inconsistent  with  the  proposed  amendments  would  be 
repealed  by  the  enactment  of  the  bill. 

The  Atomic  Energy  Commission  is  in  sympathy  with  the  underlying  policy 
of  the  bill  in  favor  of  full  availability  of  information  to  the  general  public,  but 
believes  that  its  adoption  in  its  present  form  would  constitute  a  serious  impedi¬ 
ment  to  the  Commission’s  performance  of  its  statutory  duties. 

The  Atomic  Energy  Commission  was  established  by  the  Atomic  Energy  Act  of 
1946  (  60  Stat.  755;  42  U.S.C.  1801  et  seq.)  as  amended  by  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2011  et  seq. ) . 

The  programs  authorized  by  the  1954  act  with  respect  to  atomic  energy  are  pro¬ 
grams  :  To  conduct  and  assist  research  and  development ;  to  disseminate  unclassi¬ 
fied  scientific  and  technical  information,  and  to  control  the  dissemination  and 
declassification  of  restricted  data  as  defined  in  the  act ;  to  control  the  possession, 
use  and  production  of  atomic  energy  and  special  nuclear  material ;  to  encour¬ 
age  widespread  use  of  atomic  energy  for  peaceful  purposes ;  to  engage  in  inter¬ 
national  cooperation  in  order  to  promote  the  common  defense  and  make  available 
to  cooperating  nations  the  benefits  of  peaceful  applications  of  atomic  energy ;  and 
to  conduct  a  program  of  administration  consistent  with  the  foregoing  policies, 
and  programs  which  will  enable  the  Congress  to  be  currently  informed  so  as  to 
take  further  appropriate  legislative  action.  A  considerable  portion  of  the  Com¬ 
mission’s  activities  is  concerned  with  the  development  and  production  of  atomic 
weapons. 

In  addition  to  administrative  and  executive  functions  of  the  Commission  con¬ 
ducted  under  the  General  Manager,  and  licensing  and  other  regulatory  functions 
under  the  Director  of  Regulation,  the  Commission  conducts  the  following  types  of 
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adjudication  on  the  record.  Each  of  these  is  subject  to  review  by  the  Commis¬ 
sion,  except  for  decisions  of  the  Board  of  Contract  Appeals  and  for  security 
clearance  determinations. 

(a)  Licensing  of  production  and  utilization  facilities  (principally  reactors), 
including  construction  permits  and  operating  licenses,  under  42  U.S.C.  2131-2140, 
2231-2239 ;  the  hearings  usually  being  conducted  by  atomic  safety  and  licensing 
boards. 

( b )  Licensing  of  source,  byproduct  and  special  nuclear  material,  under  42 
U.S.C.  2073,  2077,  2092,  2093,  2111,  2112,  2231,  and  2239,  in  proceedings  usually 
heard  by  hearing  examiners. 

(c)  Modification,  suspension,  or  revocation  of  licenses,  under  42  U.S.C.  2231. 
2236,  and  2239;  the  proceedings  usually  being  conducted  by  hearing  examiners. 

(d)  Applications  for  just  compensation  for  inventions  or  discoveries  useful  in 
nuclear  weapons,  or  for  awards  for  inventions  or  discoveries  useful  in  producing 
or  utilizing  atomic  energy,  under  42  U.S.C.  2181-2188,  2223  and  2239  and  35 
U.S.C.  183  and  188,  in  proceedings  heard  by  the  Patent  Compensation  Board. 

(e)  Personnel  security  hearings  under  42  U.S.C.  2201,  conducted  by  personnel 
security  boards  which  make  recommendations  to  the  General  Manager. 

(/)  Appeals  from  decisions  of  contracting  officers  under  the  disputes  articles 
of  contracts,  in  proceedings  conducted  by  the  Board  of  Contract  Appeals  or  in 
certain  cases  by  hearing  examiners. 

{g)  Hearings  held  upon  termination  of,  or  refusal  to  grant  or  to  continue, 
Federal  financial  assistance  pursuant  to  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d) . 

Your  subcommittee  is  respectfully  invited  to  consider  in  this  connection  the 
more  detailed  discussion  of  the  Commission’s  responsibilities  as  given  in  my 
letter  of  March  15,  1965,  discussing  the  Commission’s  compliance  with  Section  3 
of  the  Administrative  Procedure  Act.  I  believe  that  it  is  proper,  however,  to 
note  specifically  certain  of  the  Commission’s  policies  and  practices. 

Section  3  of  the  Administrative  Procedure  Act,  5  U.S.C.  1002,  is  made  ap¬ 
plicable  to  all  functions  of  the  Commission  under  the  Atomic  Energy  Act  of 
1954  by  the  terms  of  section  181  of  the  1954  act,  42  U.S.C.  2231.  The  latter 
section  provides  for  certain  special  procedures  in  the  cases  of  agency  proceed¬ 
ings  or  actions  involving  restricted  data  or  defense  information  as  defined 
in  the  Atomic  Energy  Act,  sections  11(h)  and  ll(w)  (42  U.S.C.  2014(h)  (w)). 

Under  the  Commission’s  regulations,  10  CFR  part  9,  “Public  Records,”  a  wide 
variety  of  documents  is  included  in  the  public  records  of  the  Commission.  A  copy 
of  part  9  is  attached  for  your  information.  The  following  categories  are  ex¬ 
cluded  from  the  public  records  of  the  Commission  : 

(a)  Documents  withheld,  as  a  result  of  timely  application  by  the  submitting 
party,  for  good  reason  as  determined  according  to  section  2.790(b)  (see  below)  ; 

(&)  Documents  relating  to  personnel  matters  and  medical  and  other  personal 
information,  which  in  the  interest  of  personal  privacy  are  not  normally  made 
public ; 

(c)  Intraagency  and  interagency  communications,  including  memorandums,  re¬ 
ports,  correspondence,  and  staff  papers  prepared  by  members  of  the  Commission, 
AEC  personnel,  or  any  other  Government  agency  for  use  within  the  executive 
branch  of  the  Government ; 

( d )  Transcripts  or  other  records  of  Commission  meetings  except  those  which 
constitute  public  hearings ; 

( e)  Correspondence  between  the  AEC  and  any  foreign  government ; 

(/)  Records  and  reports  of  investigations ; 

(g)  Documents  classified  as  restricted  data  under  the  Atomic  Energy  Act  of 
1954  or  classified  under  Executive  Order  No.  10501  (except  that  documents  clas¬ 
sified  as  restricted  data  which  would  otherwise  be  public  records  will  be  made 
available  to  Members  of  Congress  upon  authorization  by  the  Commission,  and 
to  persons  authorized  under  access  permits  issued  pursuant  to  part  25  to  the 
extent  so  authorized)  ; 

(h)  Correspondence  received  in  confidence  by  the  Commission  relating  to  an 
alleged  or  possible  violation  of  any  statute,  rule,  regulation,  order,  license,  or 
permit : 

( i )  Correspondence  with  Members  of  Congress  or  congressional  committees, 
except  (1)  correspondence  released  by  the  Member  of  Congress  or  congressional 
committee  concerned,  or  (2)  correspondence  regarding  the  issuance,  denial, 
amendment,  transfer,  renewal,  modification,  suspension,  or  revocation  of  a  license 
or  permit  or  regarding  a  rulemaking  proceeding ; 
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O')  Any  other  document  involving  matters  of  internal  agency  management: 

(k)  Names  of  individuals  who  have  received  exposure  to  radiation. 

Part  9  is  by  its  terms  applicable  to  proceedings  under  Part  2 :  Rules  of  Prac¬ 
tice  and  Part  25 :  Permits  for  Access  to  Restricted  Data,  of  the  Commission’s 
rules  and  regulations.  It  is  the  Commission’s  practice  to  apply  the  criteria 
of  part  9  to  the  disclosure  of  information  in  other  circumstances.  You  will  note 
that  in  certain  cases  under  10  CFR  9.7,  disclosure  of  documents  held  confiden¬ 
tial  under  section  9.4  may  be  authorized  pursuant  to  subpena  or,  as  required, 
to  other  governmental  personnel. 

We  believe  that  the  adoption  of  H.R.  5012  would  be  unfortunate,  particularly 
in  view  of  the  explicit  terms  of  section  2  repealing  all  laws  inconsistent  with 
the  proposed  amendment.  Its  effect  would  be  to  amend  the  existing  terms  of 
section  3(c)  of  the  Administrative  Procedure  Act,  and  we  believe  that  it  is 
more  appropriate  that  any  modification  of  section  3(c)  be  accomplished  by  an 
amendment  of  the  Administrative  Procedure  Act. 

The  effect  of  the  bill  would  be  to  deprive  agencies  of  the  authority,  granted 
by  section  3(c)  of  the  Administrative  Procedure  Act,  to  hold  information  con¬ 
fidential  “for  good  cause  found,”  and  would  permit  them  to  withhold  from 
public  inspection  only  records  in  the  limited  categories  enumerated  in  the  bill. 
These  areas  of  exemption  are  in  our  judgment  too  narrow  to  permit  an  agency 
such  as  the  Atomic  Energy  Commission,  with  its  diverse  functions,  to  perform  its 
various  statutory  duties  effectively. 

Section  9.4  of  the  Commission’s  regulations,  enumerating  the  categories  in 
which  information  may  be  withheld,  corresponds  to  a  considerable  extent  with 
the  exceptions  in  H.R.  5012.  We  believe  that  section  9.4  of  our  regulations  is 
convincing  evidence  of  the  Commission’s  agreement  with  the  basic  objectives  of 
the  bill,  and  consider  that  section  9.4  has  gone  as  far  in  that  direction  as  is  con¬ 
sistent  with  the  Commission’s  performance  of  its  duties.  The  bill  does  not  leave 
room,  as  we  believe  it  should,  for  the  effectuation  of  declared  and  justifiable 
agency  policy  as  a  proper  basis  for  withholding  information. 

While  it  may  be  useful  to  enumerate  specific  categories  of  documents  to  be 
excluded  from  records  available  to  the  public,  it  is  of  primary  importance 
that,  considering  the  diversity  of  functions  of  various  agencies,  particular 
agencies  be  given  discretion  to  exclude  documents  which,  in  their  informed 
judgement,  should  be  held  confidential  even  though  they  do  not  fall  within  one 
of  the  enumerated  classes.  It  is.  therefore,  important  that,  even  if  such  cate¬ 
gories  are  enumerated,  there  continue  to  be  such  a  provision  as  now  exists  in 
section  3(c)  of  the  Administrative  Procedure  Act,  permitting  an  agency  to 
withhold  from  publication  “information  held  confidential  for  good  cause  found.” 
Such  a  course  would  permit  the  enumerated  categories  to  furnish  a  guide  for 
agency  discretion,  but  would  permit  due  regard  for  the  flexibility  necessary  for 
the  proper  operation  of  individual  agencies. 

The  wisdom  of  retaining  statutory  authority  in  an  agency  to  withhold  infor¬ 
mation  held  confidential  for  good  cause  found,  rather  than  attempting  to  enun¬ 
ciate  exhaustively  the  categories  to  be  kept  confidential,  is  illustrated  by  the 
provision  of  the  Commission’s  regulations  in  section  9.4 (k)  that  the  names  of 
persons  exposed  to  radiation  are  not  to  be  disclosed. 

It  is  not  entirely  clear  that  such  information  would  fall  within  the  sixth  pro¬ 
posed  exemption  in  the  bill,  covering  personnel  and  medical  files  and  similar 
matters,  the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy.  But  we  believe  that  there  would  be  general  agreement 
that  such  an  exception,  which  like  others  in  section  9.4  is  for  the  benefit  of  the 
person  affected,  is  highly  consistent  with  the  public  interest. 

The  bill  would  open  up  the  possibility  that  anyone  at  all,  including  competi¬ 
tors  of  a  firm  which  has  furnished  information,  could  bring  suit  in  a  distant 
court  to  compel  the  disclosure  of  sueb  information.  It  would  not  even  be  re¬ 
quired  that  the  complainant  be  a  citizen  or  resident  of  the  United  States.  The 
firm  which  had  furnished  the  information  would  presumably  have  the  right  to 
intervene  in  the  suit  as  an  interested  party.  In  view  of  the  nature  of  a  good 
deal  of  the  information  in  the  hands  of  the  Commission,  even  such  as  is  not 
classified  as  “defense  information”  or  “restricted  data,”  we  feel  that  it  is  far 
more  consistent  with  the  public  interest  to  leave  such  disclosure  to  the  informed 
judgment  of  the  agency  under  published  rules  such  as  part  9. 

In  the  area  of  business  confidential  information,  as  was  pointed  out  in  my 
letter  of  March  15.  1965.  the  Atomic  Energy  Commission  complies  with  18  U.S.C. 
1905.  which  provides: 
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‘'Whoever,  being  an  officer  or  employee  of  the  United  States  or  of  any  depart¬ 
ment  or  agency  thereof,  publishes,  divulges,  discloses,  or  makes  known  in  any 
manner  or  to  any  extent  not  authorized  by  law  any  information  coming  to  him 
in  the  course  of  his  employment  or  official  duties  or  by  reason  of  any  examina¬ 
tion  or  investigation  made  by,  or  return,  report  or  record  made  to  or  filed  with, 
such  department  or  agency  or  officer  or  employee  thereof,  which  information 
concerns  or  relates  to  the  trade  secrets,  processes,  operations,  style  of  work,  or 
apparatus,  or  to  the  identity,  confidential  statistical  data,  amount  or  source  of  any 
income,  profits,  losses,  or  expenditures  of  any  person,  firm,  partnership,  corpora¬ 
tion,  or  association ;  or  permits  any  income  return  or  copy  thereof  or  any  book 
containing  any  abstract  or  particulars  thereof  to  be  seen  or  examined  by  any 
person  except  as  provided  by  law ;  shall  be  fined  not  more  than  $1,000,  or  im¬ 
prisoned  not  more  than  one  year  or  both ;  and  shall  be  removed  from  office  or 
employment.” 

The  proposed  exception  in  H.R.  5012  for  “trade  secrets  and  commercial  or 
financial  information  obtained  from  the  public  and  privileged  or  confidential” 
covers  something  of  the  same  subject  matter  as  18  U.S.C.  1905,  but  is  less  explicit 
than  18  U.S.C.  1905  and  may  be  considered  to  be  different  in  scope.  18  U.S.C. 
1905  appears  to  be  a  “specific  exemption  from  disclosure  by  statute,”  and  there 
is  no  obvious  indication  in  section  2  of  H.R.  5012  of  an  intention  to  repeal  it. 
Under  these  circumstances,  the  coexistence  of  IS  U.S.C.  1905  and  the  proposed 
fourth  exemption  in  the  bill  for  trade  secrets  would  appear  to  present  some  pos¬ 
sibility  of  confusion.  The  fact  that  Government  employees  are  subject  to  crim¬ 
inal  penalties  under  18  U.S.C.  1905  suggests  that  the  relation  between  that  statute 
and  the  bill  should  be  clarified. 

Moreover,  the  Commission  often  receives  in  confidence  from  educational  and 
other  nonprofit  institutions  information  which  is  not  trade  secrets  or  commercial 
or  financial  information,  but  which,  as  in  the  case  of  the  ideas  of  investigators  for 
research  projects,  should  be  granted  similar  protection. 

We  note  that  the  bill  would  not  provide  any  exception  for  minutes  of  Commis¬ 
sion  meetings,  and  it  might  be  argued  that  under  the  terms  of  the  bill  meetings 
of  the  Commission  which  did  not  happen  to  deal  with  matters  required  by  Execu¬ 
tive  order  to  be  kept  secret  in  the  interest  of  national  defense  or  foreign  security 
would  be  available  to  anyone.  There  may  be  grave  doubt  whether  such  minutes 
would  fall  within  the  exemption  of  “memoranda  or  letters  dealing  solely  with 
matters  of  law  or  policy”,  and  we  believe  that  making  such  minutes  matters  of 
public  record  would  seriously  hamper  the  Commission’s  performance  of  its 
diverse  and  important  responsibilities. 

As  another  example  of  the  inadequacy  of  the  exceptions  enumerated  in  the  bill, 
it  might  be  argued  that  confidential  memorandums  and  reports  prepared  as  part 
of  the  adjudicatory  process,  and  circulated  only  among  Commissioners  and  other 
personnel  having  adjudicatory  duties,  would  also  become  matters  of  public 
record.  We  believe  that  the  areas  of  exempted  documents  should  include,  as  did 
S.  1666  of  the  88th  Congress  (a  bill  to  amend  sec.  3  of  the  Administrative  Pro¬ 
cedure  Act),  a  category  of  internal  memorandums  relating  to  the  consideration 
and  disposition  of  adjudicatory  and  rulemaking  matters. 

One  other  class  of  documents  which  the  Commission  properly  refrains  from 
disclosing,  and  which  might  arguably  be  required  to  be  disclosed  under  the  bill, 
includes  those  enumerated  in  AEC  manual,  chapter  2104,  discussed  in  my  letter 
of  March  15,  1965. 

In  addition  to  staff  papers  submitted  to  the  Commission  for  consideration, 
chapter  2104  includes  unclassified  patent  applications  not  yet  released ;  informa¬ 
tion  concerning  bills  of  material,  time  schedules,  anticipated  requirements,  new 
sites  and  selection  of  contractors  in  advance  of  formal  announcement,  or  any 
other  information  which  might  assist  a  person  to  benefit  improperly  from  a 
Commission  program;  and  lists  of  disqualified  bidders  and  ineligible  contrac¬ 
tors.  We  believe  that  these  exceptions  are  necessary  to  the  proper  performance 
of  the  Commission’s  statutory  duties. 

The  bill  does  not  take  into  account  the  necessity  for  an  agency  such  as  the 
Commission  to  withhold  selectively  information  in  the  overall  interest  of  the 
United  States  in  order  to  achieve  more  favorable  arrangements  with  other  coun¬ 
tries.  For  example,  the  Commission  can  save  significant  funds  and  accelerate 
its  technical  program  by  entering  into  information  exchange  arrangements  with 
advanced  nations  under  which  certain  unclassified  technical  information  is  pro¬ 
vided  in  exchange  for  comparable  data  from  other  countries.  The  negotiation 
of  such  arrangements  would  become  much  more  difficult,  if  not  impossible,  if  the 
Commission  were  required  to  disclose  all  its  technological  information  “to  any 
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[foreign]  person”  without  reciprocal  benefits.  As  a  related  point,  the  Commis¬ 
sion  has  established  internal  procedures  governing  the  dissemination  to  foreign 
nations  of  unclassified  published  and  unpublished  AEC  technical  information. 
Under  these  procedures  unusual  requests  from  foreign  nations ;  e.g.,  for  large 
collections  of  engineering  drawings  on  nuclear  reactors,  chemical  processing 
plants,  etc.,  are  subject  to  careful  examination,  while  the  same  information  is 
not  withheld  from  interested  domestic  parties.  Under  H.R.  5012,  it  would  appear 
that  such  information  is  to  be  made  available  to  anyone,  since  it  is  presumably 
not  covered  by  the  first  exception,  dealing  with  “foreign  policy.” 

In  the  case  of  certain  of  our  exchange  programs,  we  have  agreed  with  the 
cooperating  nations  that  some  categories  of  information  we  receive  from  them, 
although  unclassified,  will  be  given  only  limited  distribution  by  the  Commission. 
The  language  of  the  bill  does  not  make  it  clear  that  it  would  permit  continuation 
of  such  arrangements. 

We  believe  that  a  question  is  raised  by  the  word  “solely,”  as  it  occurs  in  the 
second  and  fifth  exceptions.  A  serious  question  of  interpretation  might  arise  if 
a  court  should  be  called  upon  to  consider  whether  a  document  relates  “solely”  to 
the  subjects  discussed  in  those  sections — internal  personnel  rules  and  practices, 
matters  of  law  or  policy.  In  view  of  the  fact  that  the  question  whether  a  docu¬ 
ment  falls  within  the  excepted  classes  would  be  decided  by  litigation,  we  think 
that  such  language  is  especially  troublesome. 

The  exceptions  for  records  and  reports  of  investigation  should  not  apply  “to 
the  extent  available  by  law  to  a  private  party.”  We  believe  that  the  quoted 
language  should  be  clarified  and  an  objective  standard  enunciated  in  the  bill 
itself,  especially  since  an  order  directing  the  disclosure  of  information  might 
lead  to  irreversible  prejudice  to  the  public  interest. 


Reply  From  Civil  Aeronautics  Board 

Civil  Aeronautics  Board, 
Washington,  D.G.,  March  12, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  reports  on  H.R.  5012 
through  H.R.  5021,  H.R.  5237,  H.R.  5406,  H.R.  5520,  and  H.R.  5583,  bills  “To 
amend  section  161  of  the  Revised  Statutes  with  respect  to  the  authority  of  Fed¬ 
eral  officers  and  agencies  to  withhold  information  and  limit  the  availability  of 
records.” 

The  proposed  legislation  would  require  every  agency  of  the  Federal  Govern¬ 
ment  to  make  all  its  records  available  to  the  public,  except  for  those  in  specified 
categories.  Persons  denied  access  to  records  would  be  entitled  to  seek  an  order 
from  a  Federal  district  court  convenient  to  them  requiring  the  production  of  the 
records  with  the  burden  of  proof  to  justify  withholding  being  placed  on  the 
agency  involved. 

It  appears  from  statements  made  in  support  of  the  legislation  when  it  was 
introduced  that  it  is  based  on  S.  1666,  88th  Congress,  a  bill  amending  the  Ad¬ 
ministrative  Procedure  Act.  The  Board  is  gratified  that  a  number  of  provisions 
contained  in  S.  1666  to  which  it  objected  in  a  report  to  the  Senate  Committee  on 
the  Judiciary  on  October  23,  1963,  have  not  been  incorporated  in  the  legislation, 
and  that  the  scope  of  the  provisions  exempting  materials  from  disclosure  has 
been  broadened.  At  the  same  time,  however,  the  Board  is  concerned  as  to  the 
effect  of  some  of  the  provisions  on  its  policies  and  procedures. 

Before  discussing  these  provisions,  the  Board  wishes  to  point  out  that  it 
recognizes  the  overall  desirablity  of  making  factual  information  available  to 
the  public  to  the  fullest  extent  consistent  with  the  effective  discharge  of  the 
public  business  and  the  private  rights  of  the  persons  from  whom  the  information 
is  obtained.  In  furtherance  of  this  objective,  the  Board  attempts  to  make 
factual  information  in  its  possession  available  to  private  persons  to  the  fullest 
possible  extent.  Thus,  the  Board  makes  factual  information  relating  to  aircraft 
accidents  available  for  the  use  of  private  litigants  when  it  cannot  be  obtained 
from  other  sources.  The  Board  also  makes  available  various  statistical  and 
other  information  relating  to  air  carriers,  and  section  1103  of  the  Federal 
Aviation  Act  (49  U.S.C.  1503)  specifies  that  most  of  the  matters  filed  with  the 
Board  by  air  carriers  and  other  persons  be  treated  as  public  records.  Conse 
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quently,  there  is  little  in  the  way  of  factual  information  which  is  not  now  avail¬ 
able  to  the  public.  Indeed,  the  Board  is  not  aware  of  any  complaints  concerning 
its  present  informational  policies  with  respect  to  basic  factual  matters. 

Turning  to  the  provisions  of  the  legislation,  the  Board  assumes  that  the 
exemption  from  disclosure  covering  matters  “specifically  exempted  *  *  *  by 
statute”  would  be  applicable  to  its  procedures  under  sections  902(f)  (divulging 
of  information),  1001  (conduct  of  proceedings)  and  1104  (withholding  of  in¬ 
formation)  of  the  Federal  Aviation  Act  (49  U.S.C.  1472(f),  1481  and  1504). 

Concerning  the  exemption  for  “inter-agency  or  intra-agency  memorandums  or 
letters  dealing  solely  with  matters  of  law  or  policy”,  the  Board  believes  that 
there  are  documents  of  this  nature  not  restricted  to  matters  of  “law  or  policy” 
which  should  not  be  disclosed  to  the  public  since  many  of  them  contain  staff 
views  and  recommendations.  It  has  long  been  recognized  that  the  disclosure 
of  internal  governmental  materials  containing  staff  views  and  recommendations 
tends  to  destroy  candor  in  presentation  contrary  to  the  public  interest,  and  the 
courts  have  accorded  a  qualified  public  policy  privilege  to  such  materials  for  this 
reason.  See  Kaiser  Aluminum  &  Chemical  Corp.  v.  United,  States,  157  F.  Supp. 
939.  As  there  stated  by  Mr.  Justice  Reed  (at  pp.  945-946)  : 

“Free  and  open  comments  on  the  advantages  and  disadvantages  of  a  proposed 
course  of  governmental  management  would  be  adversely  affected  if  the  civil 
servant  or  executive  assistant  were  compelled  by  publicity  to  bear  the  blame  for 
errors  or  bad  judgment  properly  chargeable  to  the  responsible  individual  with 
power  to  decide  and  act.  Government  from  its  nature  has  necessarily  been 
granted  a  certain  freedom  from  control  beyond  that  given  the  citizen.  It  is 
true  that  it  now  submits  itself  to  suit  but  it  must  retain  privileges  for  the  good 
of  all. 

“There  is  a  public  policy  involved  in  this  claim  of  privilege  for  this  advisory 
opinion — the  policy  of  open,  frank  discussion  between  subordinate  and 
chief  *  *  *  ” 

The  Board  also  believes  that  exempting  from  disclosure  only  “investigatory 
files  compiled  for  law  enforcement  purposes”  could  impede  and  hamper  the  dis¬ 
charge  of  certain  of  its  important  functions.  Although  investigatory  files  de¬ 
veloped  in  discharge  of  the  Board’s  responsibility  under  section  701(e)  of  the  act 
(49  U.S.C.  1441(e) )  for  ascertaining  the  cause  of  aircraft  accidents,  and  making 
recommendations  designed  to  avoid  future  such  accidents,  are  not  compiled  for 
“law  enforcement  purposes,”  such  files  contain  staff  views  and  statements.  Thus, 
the  opening  up  of  these  files  would  be  contrary  to  the  public  interest  as  well  as 
impede  the  discharge  of  the  Board’s  responsibilities  in  this  area. 

The  Board  further  believes  that  permitting  persons  desiring  access  to  records 
to  select  the  judicial  district  most  convenient  to  them  for  production  of  the 
records,  rather  than  the  district  in  which  the  records  are  located,  could  impose 
a  severe  administrative  burden  on  it.  In  addition  to  the  time  and  expense  that 
would  be  required  for  travel  by  the  Board’s  employees  to  numerous  points 
throughout  the  country,  substantial  costs  and  inconvenience  would  be  incurred 
by  shipment  of  voluminous  records  to  such  points. 

Despite  the  fact  that  H.R.  5012  and  the  related  bills  constitute  improvement 
over  S.  1666 ;  the  Board  is  opposed  to  their  enactment  because  it  believes  that  its 
existing  policies  and  procedures  adequately  provide  the  public  with  factual  in¬ 
formation,  and  because  of  the  undesirable  effects  of  certain  provisions  of  the  bills 
on  the  discharge  of  its  functions. 

The  Board  has  been  advised  by  the  Bureau  of  the  Budget  that  there  is  no  objec¬ 
tion  to  the  submission  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

For  the  Civil  Aeronautics  Board : 

Harold  R.  Sanderson,  Secretary. 


Reply  From  Civil  Service  Commission 

U.S.  Civil  Service  Commission, 

Washington,  D.C.,  March  11, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  letters  of  February  19, 
1965,  February  24,  1965,  February  26,  1965,  and  March  2,  1965,  requesting  the 
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Commission’s  views  on  H.R.  5012  through  5021,  H.R.  5237,  H.R.  5406,  H.R.  5520, 
and  H.R.  5583,  identical  bills  to  amend  section  161  of  the  Revised  Statutes  with 
respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  information 
and  limit  the  availability  of  records. 

These  identical  bills  would  amend  section  161  of  the  Revised  Statutes  (5 
U.S.C.  22),  Subsection  (a)  repeats  present  law.  Subsection  (b)  requires  every 
Federal  agency,  except  Congress  and  the  Courts,  to  make  its  records  promptly 
available  to  any  person  and  authorizes  recourse  to  the  district  courts  to  enforce 
this  right.  Subsection  (c)  provides  certain  exceptions  under  which  an  agency 
could  withhold  information  from  the  public  or  limit  the  availability  of  its  records. 

The  following  are  the  excepted  matters  that  are  particularly  of  interest  to 
the  Commission : 

(1)  Specifically  required  by  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy ; 

(2)  Related  solely  to  the  internal  personnel  rules  and  practices  of  any  agency ; 

(5)  Inter-agency  or  intra-agency  memorandums  or  letters  dealing  solely  with 
matters  of  law  or  policy  ; 

(6)  Personnel  and  medical  files  and  similar  matters,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy ; 

(7)  Investigatory  files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  private  party. 

We  would  interpret  the  exception  No.  (2)  as  exempting  matters  relating  solely 
to  the  internal  personnel  rules  and  practices  of  the  Federal  Government  as  a 
whole.  This  is  consistent  with  the  interpretation  by  the  Department  of  Justice 
of  similar  language  appearing  in  the  Administrative  Proceudre  Act. 

The  Civil  Service  Commission  does  not  object  to  the  enactment  of  the  provi¬ 
sions  contained  in  the  identical  bills  listed  above. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  Administra¬ 
tion’s  program  there  is  no  objection  to  the  submission  of  this  report. 

By  direction  of  the  Commission  : 

Sincerely  yours, 


John  W.  Macy,  Jr.,  Chairman. 


Reply  From  Federal  Aviation  Agency 


Federal  Aviation  Agency, 
Washington,  D.C.,  March  11, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  the  views  of  this 
Agency  with  respect  to  H.R.  5012  through  5021,  5237,  5406,  5520,  and  5583,  iden¬ 
tical  bills  to  amend  section  161  of  the  Revised  Statutes  with  respect  to  the  au¬ 
thority  of  Federal  officers  and  agencies  to  withhold  information  and  limit  the 
availability  of  records. 

The  provisions  of  this  bill  raise  a  number  of  basic  questions  concerning  the 
availability  of  Agency  records  and  documents.  The  existing  statute  defining 
availability  of  Agency  records,  the  Administrative  Procedure  Act,  provides  that 
only  “matters  of  official  record”  need  be  made  available  only  to  “persons  prop¬ 
erly  and  directly  concerned”  and  that  even  these  documents  may  be  held  con¬ 
fidential  “for  good  cause  found.”  The  three  quoted  limitations  operate  to  give 
agencies  needed  discretion  as  to  what  may  be  withheld.  All  three  of  the  limita¬ 
tions  are  omitted  from  H.R.  5012.  In  addition,  a  judicial  procedure  for  com¬ 
pelling  disclosure  is  provided  which  begins  with  the  presumption  that  the  Agency 
has  improperly  withheld  the  information  sought— a  presumption  which  the 
Agency  must  overcome  to  vindicate  its  nondisclosure. 

If  a  statutory  change  respecting  availability  of  agency  records  and  documents 
is  thought  desirable,  the  statute  ought  to  be  clear  that  only  factual  material 
need  be  made  available.  We  suggest  the  word  “factual”  be  inserted  before  the 
word  “records”  on  page  2,  line  3.  of  H.R.  5012.  On  the  same  point,  the  eight 
exceptions  listed  in  the  proposed  section  161(c)  are  essential  as  they  include 
those  matters  for  which  there  is  no  legitimate  disclosure  need. 

We  oppose  the  provisions  in  the  proposed  section  161(b)  following  the  first 
sentence  in  that  section,  which  grant  broad  authority  to  district  courts  to  compel 
disclosure  of  agency  materials.  The  underlying  issue  here  is  where  discretion 
should  lie  to  decide  what  matters  are  properly  withheld.  The  existing  statute 
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places  that  discretion  in  the  agencies.  H.R.  5012  would  in  large  measure  place 
the  discretion  in  the  Federal  district  court.  It  is  our  belief  that  agencies  are  in 
a  better  position  to  determine  the  precise  consequences  of  releasing  a  given 
document  and  for  that  reason  should  retain  initial  discretion  to  decide  what 
should  be  disclosed.  Placing  this  discretion  in  the  courts  can  only  be  justified 
by  a  clear  showing  that  agenices  are  abusing  their  powers.  It  has  not  been  our 
experience  that  such  a  charge  has  been  or  could  be  made.  In  view  of  the 
burden  which  will  without  question  be  placed  on  the  courts  by  this  proposal, 
and  in  view  of  the  facility  the  proposal  affords  for  unreasonable,  dilatory  and 
harassing  requests,  we  would  hope  no  shift  of  discretion  would  be  made  that 
is  not  founded  on  a  well-documented  case  that  the  existing  system  is  being 
abused. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  from  the 
standpoint  of  the  administration’s  program  to  the  submission  of  this  report 
to  your  committee. 

Sincerely, 

N.  E.  Halaby,  Administrator. 


Reply  From  Federal  Communications  Commission 


Federal  Communications  Commission, 

Washington,  D.O.,  April  2,  1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 


Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  seeking  this  Commis¬ 
sion’s  comments  on  H.R.  5012  to  H.R.  5021,  inclusive,  and  H.R.  5237,  H.R. 
5406,  H.R.  5520,  H.R.  5583,  and  H.R.  6172,  identical  bills  to  amend  section  161 
of  the  Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and  limit  the  availability  of  records 

Enclosed  please  find  copies  of  our  comments  on  these  bills.  We  are  advised 
by  the  Bureau  of  the  Budget  that  from  the  standpoint  of  the  administration’s 
program  there  is  no  objection  to  the  presentation  of  this  report  to  your 
committee. 

Yours  sincerely, 


E.  William  Henry,  Chairman. 


Comments  of  the  Federal  Communications  Commission  on  H.R.  5012  to  H.R. 

5021,  Inclusive,  and  H.R.  5237,  H.R.  5406,  H.R.  5520,  H.R.  5583,  and  H.R. 

6172,  Identical  Bills  To  Amend  Section  161  of  the  Revised  Statutes  With 

Respect  to  the  Authority  of  Federal  Officers  and  Agencies  To  Withhold 

Information  and  Limit  the  Availability  of  Records 

Bills  H.R.  5012,  et  al.,  would  amend  section  161  of  the  Revised  Statutes 
(5  U.S.C.  22)  with  respect  to  the  authority  of  Federal  officers  and  agencies  to 
withhold  information  and  limit  the  availability  of  records.  The  bills  provide, 
with  eight  specific  exceptions,1 * 3 * * 6 * 8  that  every  agency  shall  publish  rules  making  “all 
its  records  promptly  available  to  any  person.”  They  further  provide  for  an 
action  in  a  district  court  to  require  the  agency  to  produce  records  improperly 
withheld. 

The  basic  statutory  provision  governing  the  availability  of  Commission  rec¬ 
ords  is  section  3(c)  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002(c)). 
That  section  provides :  “Save  as  otherwise  required  by  statute,  matters  of 
official  record  shall  in  accordance  with  published  rule  be  made  available  to 


3  The  eight  areas  In  -which  an  agency  may  withhold  information  from  the  public,  or  limit 

the  availability  of  records  to  the  public,  are  matters  that  are  “(1)  specifically  required 
by  Executive  order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign 
policy;  (2)  related  solely  to  the  internal  personnel  rules  and  practices  of  any  agency: 

(3)  specifically  exempted  from  disclosure  by  statute;  (4)  trade  secrets  and  commercial  or 

financial  information  obtained  from  the  public  and  privileged  or  confidential;  (5)  inter¬ 

agency  or  intra-agency  memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy  ; 

(6)  personnel  and  medical  files  and  similar  matters  the  disclosure  of  which  would  con¬ 

stitute  a  clearly  unwarranted  invasion  of  personal  privacy  ;  (7)  investigatory  files  compiled 
for  law  enforcement  purposes  except  to  the  extent  available  by  law  to  a  private  party  :  and 

(8)  contained  in  or  related  to  examination,  operating,  or  condition  reports  prepared  by,  or 
on  behalf  of,  or  for  the  use  of  any  agency  responsible  for  the  regulation  or  supervision  of 
financial  institutions.” 
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persons  properly  and  directly  concerned  except  information  held  confidential 
for  good  cause  found.”  Section  4(j)  of  the  Communications  Act  further  provides 
in  pertinent  part:  “*  *  *  Every  vote  and  official  act  of  the  Commission  shall 
be  entered  of  record,  and  its  proceedings  shall  be  public  upon  the  request  of 
any  party  interested.  The  Commission  is  authorized  to  withhold  publication 
of  records  or  proceedings  containing  secret  information  affecting  the  national 
defense.”  Sections  213(f)  and  412  of  the  Communications  Act  (47  U.S.C. 
213(f)  and  412),  give  the  Commission  discretion  to  withhold  specific  types  of 
information. 

The  Commission  has  published  rules  and  regulations  which  specify  which  of 
its  records  are  open  to  public  inspection  and  which  are  ordinarily  not  for  public 
disclosure  (sec.  0.417,  47  CFR  0.417).  A  copy  of  these  rules  is  attached.  This 
section  of  the  rules  also  specifies  procedures  whereby  interested  parties  may,  at 
the  Commission’s  discretion,  gain  access  to  those  records  not  ordinarily  avail¬ 
able  for  public  inspection. 

The  Commission  agrees  with  the  underlying  purpose  of  these  bills — that  agen¬ 
cies  should  operate  publicly.  Section  2  of  these  bills  would  repeal  all  “laws 
or  parts  of  laws  inconsistent  with  the  amendment  made  by  the  first  section  of 
this  Act.”  Among  the  laws  which  would  be  affected  is  subsection  3(c)  of  the 
Administrative  Procedure  Act,  5  U.S.C.  1002(c),  which  permits  matters  of  offi¬ 
cial  record  to  be  held  confidential  for  good  cause  found.  We  believe  that  the 
general  standard  of  subsection  3(c)  has  worked  well,  and  that  the  Commision 
has  fairly  complied  with  it.  However,  should  Congress  find  it  desirable  to  enact 
legislation  along  the  lines  of  H.R.  5012,  this  Commission  does  not  anticipate  any 
particular  difficulty  in  administering  a  more  specific  statute.  We  do  oppose 
certain  features  of  the  proposals  in  H.R.  5012  and  should  like  to  comment  on 
these  particular  points. 

By  requiring  every  agency  to  make  all  of  its  records,  except  those  containing 
eight  specified  categories  of  information,  promptly  available  to  any  person,  and 
by  repealing  all  laws  inconsistent  with  this  requirement,  these  bills  would  sub¬ 
stantially  enlarge  the  categories  of  material  and  records  which  would  be  open 
to  the  public.  We  believe  that  the  bills  go  too  far  in  this  direction. 

First,  we  believe  that  in  the  absence  of  good  cause  shown,  it  is  sound  public 
policy  to  exclude  from  public  inspection  matters  prepared  by  agency  personnel 
for  use  within  the  agency,  such  as  memorandums  and  reports,  as  well  as  inter¬ 
agency  memorandums,  letters,  and  reports  of  investigations.  (See  generally, 
“Attorney  General’s  Manual  on  the  Administrative  Procedure  Act,”  pp.  2A-26.) 

Subsection  (c)(5),  exempting  from  disclosure  “interagency  or  intra-agency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy,”  would  be 
difficult  to  interpret  and  would  not  protect  all  intra-agency  memorandums.  Most 
intra-agency  memorandums  of  necessity  deal  with  both  facts  and  law  or  policy. 
Furthermore,  subject  to  provisions  of  law  governing  separation  of  functions 
(§5(c)  of  the  Administrative  Procedure  Act;  §  409(c)  (1)  of  the  Communica¬ 
tions  Act),  the  Commission  should  be  able  to  receive  memorandums  and  working 
papers  from  the  staff  without  the  need  for  disclosing  such  working  papers.  It 
is  important  to  the  effective  functioning  of  the  Commission  that  members  of  its 
staff  who  are  called  upon  for  advice  and  assistance  may  respond  upon  a  confi¬ 
dential  basis.  If  staff  memorandums  are  to  be  examined  almost  routinely  outside 
the  Commission,  staff  advice  and  suggestions  will  inevitably  be  inhibited.  We 
stress  that  our  position  is  not  premised  on  any  desire  to  permit  agencies  to 
decide  cases  upon  extraneous  or  incorrect  bases  (indeed,  we  must  set  out  the 
factual  and  legal  bases  of  all  our  actions  and  these  bases  are  subject  to  .review 
by  the  courts).  Rather,  our  aim  here  is  simply  to  permit  the  most  effective 
and  full  exchange  between  the  agency  members  and  their  staff — the  very  same 
type  of  exchange  permitted,  for  example,  between  judges  and  their  staffs. 

Finally,  we  point  out  that  the  same  considerations  apply  to  correspondence 
and  memorandums  exchanged  with  the  executive  branch  (e.g.,  the  Bureau  of  the 
Budget)  or  with  other  agencies  (e.g.,  the  Federal  Trade  Commission). 

Furthermore,  the  effect  of  the  provisions  of  H.R.  5012  regarding  secret  matter 
is  unclear  to  us.  Under  section  4(j)  of  the  Communications  Act,  47  U.S.C. 
154(j),  the  Commission  “is  authorized  to  withhold  publication  of  records  or 
proceedings  containing  secret  information  affecting  the  national  defense.”  See 
also  section  3  of  the  Administrative  Procedure  Act,  5  U.S.C.  1002.  A  Commis¬ 
sion  rule  promulgated  pursuant  to  that  authority  currently  provides  that  maps 
showing  the  exact  location  of  submarine  cables  shall  not  be  open  to  public  inspec¬ 
tion  (Commission  rules,  sec.  0.417,  47  CFR  0.417).  Items  on  the  Commission’s 


FEDERAL  PUBLIC  RECORDS  LAW 


241 


classified  agenda  are  also  withheld  under  section  4(j)  of  the  Communications 
Act  because  they  contain  “secret  information  affecting  the  national  defense.” 
We  believe  that  subsection  (c)  (3)  of  H.R.  5012  providing  an  exemption  for 
matter  “specifically  exempted  from  disclosure  by  statute”  would  be  interpreted 
to  include  section  4(j)  of  the  Communications  Act.  However,  the  provision  of 
section  (c)(1)  of  H.R.  5012  for  an  Executive  order  relating  to  secret  matter 
might  be  deemed  to  repeal  section  4(j)  in  light  of  the  repeal  provisions  of  sec¬ 
tion  2  of  H.R.  5012.  This  question  should  be  clarified  so  that  the  Commission’s 
present  authority  under  section  4(j)  is  retained,  particularly  since  it  is  unclear 
whether  a  general  Executive  order  or  a  series  of  particularized  ones  is  con¬ 
templated. 

Subsection  (c)  (4)  of  the  bills  recognizes  the  necessity  of  protecting  the  con¬ 
fidentiality  of  trade  secrets  and  “commercial  or  financial  information”  obtained 
by  the  agency  from  the  public  and  “privileged  or  confidential.”  The  Commis¬ 
sion  receives  information,  which  by  rule  is  not  available  to  the  public,  pertaining 
to  such  matters  as  reports,  contracts,  maps,  etc.,  in  connection  with  the  valua¬ 
tion  of  common  carrier  property  (47  U.S.C.  213)  ;  contracts  relating  to  foreign 
wire  or  radio  communications  whose  disclosure  would  place  American  com¬ 
munication  companies  at  a  competitive  disadvantage  (47  U.S.C.  412)  ;  and  cer¬ 
tain  technical  data  furnished  the  Commission  by  manufacturers  of  radio  re¬ 
ceivers  (Commission  rules,  sec.  0.417,  47  CFR  0.417).  We  believe  it  would  be 
undesirable  to  make  all  of  this  information  automatically  available  to  any  per¬ 
son,  rather  than  retaining  the  Commission’s  present  discretion.  It  is  not  clear, 
however,  whether  the  phrase  “commercial  or  financial  information  obtained 
from  the  public  and  privileged  or  confidential ”  [emphasis  supplied]  is  broad 
enough  to  include  all  of  the  above-described  information. 

We  are  also  concerned  with  the  meaning  of  subsection  (c)  (7),  which  exempts 
from  public  disclosure  “investigatory  files  compiled  for  law-enforcement  pur¬ 
poses  except  to  the  extent  available  by  law  to  a  private  party.”  It  is  not  clear 
at  what  point  letters,  memorandums,  complaints,  etc.,  become  an  “investigatory 
file”  within  the  meaning  of  this  provision.  If  this  provision  is  not  intended  to 
apply  until  an  investigation  is  undertaken  by  the  Commission  staff,  then  the 
complaint  initiating  an  investigation  would  have  to  be  made  public  upon  re¬ 
quest.  Such  a  result  would  be  highly  undesirable.  For  example,  the  Commis¬ 
sion  has  received  confidential  information  in  the  past  from  broadcast  station 
employees  who  charged  that  the  station  was  being  operated  in  violation  of  the 
law  or  Commission  rules  or  policies.  Such  information  might  not  be  forth¬ 
coming  if  it  could  not  be  supplied,  initially  at  least,  on  a  confidential  basis. 

We  also  suggest  that  a  ninth  category  be  added  to  exempt  from  the  broad 
disclosure  provisions  of  these  bills  all  material  in  adjudicatory  cases,  the  proce¬ 
dure  for  which  is  governed  by  sections  5,  7,  and  8  of  the  Administrative  Procedure 
Act  (5  U.S.C.  1004-1007).  For  example,  in  many  hearing  cases,  especially  those 
involving  license  renewal  or  revocation,  the  Commission  does  not  disclose  the 
names  of  witnesses  who  have  been  subpenaed.  Whether  such  information  should 
be  disclosed  is  a  highly  specialized  question  which  we  urge  should  not  be  dealt 
with  in  general  public  disclosure  legislation. 

Finally,  the  proposed  enforcement  procedure  also  appears  to  be  undesirable. 
It  reverses  the  normal  presumption  that  a  Government  agency  has  acted  prop¬ 
erly  and  in  accordance  with  law.  We  also  believe  that,  with  respect  to  this  Com¬ 
mission  at  any  rate,  there  is  no  need  for  creating  a  new  cause  of  action  in  the 
district  courts.  A  Commission  i*efusal  to  make  records  available  for  public 
inspection  should  be  reviewable  by  a  person  aggrieved  in  the  same  manner  as 
other  agency  actions  under  section  402(a)  of  the  Communications  Act  (47  U.S.C. 
402(a) ),  and  the  Judicial  Review  Act  of  1950  (5  U.S.C.  1031-1042).  The  latter 
statute  contains  ample  provisions  to  insure  a  full  and  fair  review  of  the  agency’s 
actions,  without  the  time-consuming  and  unnecessary  resort  to  de  novo  trial 
of  the  entire  matter.  The  statute  limits,  properly,  we  think,  resort  to  the  courts 
to  those  substantially  affected  by  an  agency  order.  If  there  were  to  be  a  dif¬ 
ferent  standard  as  to  standing  to  seek  review,  amendment  of  the  above-cited 
provisions  would  be  required.8 

Attachment. 

Adopted  March  31, 1965,  Commissioner  Loevinger  absent. 


2  Adoption  of  a  different  standard  allowing  any  person  to  obtain  review,  irrespective  of 
his  interest  or  aggrievement,  would  raise  serious  legal  and  policy  questions.  Cf.  dissenting 
opinion  of  Douglas,  J.,  Scripps-Howard  Radio,  Inc.  v.  Federal  Communications  Commission, 
316  U.S.  4. 
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FEDERAL  COMMUNICATIONS  COMMISSION,  RULES  AND  REGULATIONS 

Information 

§  0.4H  Public  information 

Any  person  desiring  to  obtain  information  may  do  so  by  writing  or  coming  in 
person  to  any  of  the  Commission’s  offices.  A  broader  range  of  information  and 
more  comprehensive  information  facilities  are  available  at  the  Commission’s  main 
office  in  Washington,  D.C.,  however,  and  inquiries  of  a  general  nature  should 
ordinarily  be  submitted  to  that  office. 

§  0.413  General  information  office 

The  Office  of  Reports  and  Information  is  located  in  the  New  Post  Office  Build¬ 
ing.  Here  the  public  may  obtain  copies  of  public  notices  of  Commission  actions, 
formal  documents  adopted  by  the  Commission  and  other  public  releases,  as  they 
are  issued.  Back  issues  of  public  releases  are  available  for  inspection  in  this 
Office.  Copies  of  fact  sheets  which  answer  recurring  questions  about  the  Commis¬ 
sion’s  functions  may  be  obtained  from  this  Office. 

§  0.415  Public  reference  rooms 

Public  reference  rooms  are  maintained  by  the  Commission  where  the  public 
may  inspect  any  material  which  is  available  for  public  inspection  in  accordance 
with  §  0.417.  Unless  otherwise  indicated,  these  rooms  are  located  in  the  New 
Post  Office  Building,  13th  Street  and  Pennsylvania  Avenue,  NW.,  Washington, 
D.C.  They  are  as  follows : 

(a)  The  Broadcast  and  Docket  Reference  Room.  Here  the  public  may  inspect 
all  broadcast  applications  and  files  relating  thereto,  lists  described  in  §  §  0.419, 
0.421,  and  0.425,  dockets  relating  to  all  Commission  matters  which  have  been 
designated  for  hearing  or  which  are  the  subject  of  rule  making  proceedings,  any 
other  docketed  matters,  and  undocketed  petitions  for  rule  making. 

( b )  The  public  may  inspect  all  safety  and  special  applications  and  files  relat¬ 
ing  thereto  at  the  offices  of  the  Divisions  of  the  Safety  and  Special  Radio  Serv¬ 
ices  Bureau  which  process  such  applications.  The  categories  of  radio  stations  in 
the  Safety  and  Special  Radio  Services,  and  the  Divisions  concerned  therewith, 
are  listed  in  §  1.951  of  this  chapter.  The  Marine  Radio  Division,  the  Public 
Safety  Radio  Division,  and  the  Amateur  and  Citizens  Radio  Division  are  located 
in  the  1101  Building,  11th  Street  and  Pennsylvania  Avenue  NW.,  Washington, 
D.C.  In  addition,  a  complete  file  concerning  amateur  radio  operators  is  available 
for  inspection  in  the  Amateur  License  Reference  Room,  which  also  is  located  in 
the  1101  Building. 

(c)  Information  concerning  applications  filed  by  commercial  radio  operators 
may  be  obtained  at  the  1101  Building,  11th  Street  and  Pennsylvania  Avenue  NW., 
Washington,  D.C. 

( d)  The  Common  Carrier  Reference  Rooms,  located  in  the  1101  Building,  11th 
Street  and  Pennsylvania  Avenue  NW.  Here  the  public  may  inspect  the  following : 

(1)  All  annual  and  other  reports  filed  by  common  carriers  pursuant  to  section 
219(a)  of  the  Communications  Act. 

(2)  The  schedules  for  all  charges  for  interstate  and  foreign  wire  or  radio  com¬ 
munications  filed  pursuant  to  section  203  of  the  Communications  Act. 

(3)  Contracts,  agreements,  or  arrangements  between  carriers  filed  pursuant 
to  section  211(a)  of  the  Communications  Act. 

(4)  All  applications  for  common  carrier  authorizations,  both  radio  and  non¬ 
radio,  and  files  relating  thereto. 

(e)  The  Experimental  Services  Branch  of  the  Technical  Division  of  the  Office 
of  the  Chief  Engineer.  Here  the  public  may  inspect  experimental  license  files. 

(f)  The  Frequency  Registration  and  Notification  Branch  of  the  Frequency 
Allocation  and  Treaty  Division,  Office  of  Chief  Engineer.  Here  the  public  may 
inspect  the  frequency  records  of  the  Commission. 

(g)  The  Technical  Standards  Branch  of  the  Technical  Division  of  the  Office 
of  the  Chief  Engineer.  Here  the  public  may  inspect  the  Radio  Equipment  Lists 
(lists  of  type-approved  and  type-accepted  equipment). 

§  0.411  Inspection  of  records 

(a)  Subject  to  the  provisions  of  sections  4(j)  and  606  of  the  Communications 
Act  of  1934,  as  amended,  the  following  Commission  records  are  open  to  public 
inspection : 

(1)  Tariff  schedules  required  to  be  filed  under  section  203  of  the  Communica¬ 
tions  Act,  all  documents  filed  in  connection  therewith,  and  all  communications 
related  thereto. 
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(2)  Valuation  reports  filed  under  section  213  of  the  Communications  Act, 
including  exhibits  filed  in  connection  therewith,  unless  otherwise  ordered  by  the 
Commission,  with  reasons  therefor,  pursuant  to  section  213(f)  of  the  Communica¬ 
tions  Act. 

(3)  Annual  and  monthly  reports  required  to  be  filed  under  section  219  of  the 
Communications  Act. 

(4)  Contracts,  agreements,  or  arrangements  between  carriers  filed  pursuant 
to  section  211(a)  of  the  Communications  Act,  except  for  those  kept  confidential 
by  the  Commission  pursuant  to  section  412  of  the  Act.  The  Commission  will 
give  appropriate  consideration  to  a  petition  filed  by  any  person  showing  that  any 
such  contract,  agreement,  or  arrangement  relates  to  foreign  wire  or  radio  com¬ 
munication  ;  that  its  publication  would  place  American  communication  companies 
at  a  disadvantage  in  meeting  the  competition  of  foreign  communication  com¬ 
panies  ;  and  that  the  public  interest  would  be  served  by  keeping  its  terms  con¬ 
fidential. 

(5)  All  applications  and  amendments  thereto  filed  under  Title  II  or  Title  III 
of  the  Communications  Act,  including  all  documents  and  exhibits  filed  with  and 
made  a  part  thereof ;  all  communications  opposing  or  endorsing  any  such  applica¬ 
tion  ;  all  pleadings,  briefs,  and  other  papers  filed  with  the  Commission  with  re¬ 
spect  to  such  applications ;  transcripts  of  testimony,  depositions,  and  exhibits 
pertaining  to  such  applications;  orders  and  other  documents  issued  by  the 
Commission  or  the  presiding  officer  in  proceedings  thereon ;  and  all  authoriza¬ 
tions  and  certifications  issued  upon  such  applications.  Pursuant  to  section  3(c) 
of  the  Administrative  Procedure  Act,  however,  the  Commission  may,  upon  a 
finding  of  good  cause,  either  on  its  own  motion  or  on  motion  of  an  applicant, 
permittee,  or  licesnsee,  designate  any  of  the  material  in  this  subparagTaph  as 
“not  for  public  inspection”. 

(6)  All  petitions  for  issuance,  amendment,  or  repeal  of  any  rule,  including 
all  documents  or  exhibits  filed  with  and  made  a  part  thereof ;  all  communications 
opposing  or  endorsing  any  such  petition;  all  pleadings,  comments,  briefs,  and 
other  papers  filed  in  rule  making  proceedings ;  transcripts  of  testimony,  deposi¬ 
tions,  and  exhibits  in  such  proceedings ;  and  all  orders  and  other  documents  issued 
by  the  Commission  or  the  presiding  officer  in  such  proceedings.  Pursuant  to 
section  3(c)  of  the  Administrative  Procedure  Act,  however,  the  Commission  may, 
upon  a  finding  of  good  cause,  either  on  its  own  motion  or  on  motion  of  any 
participant  in  the  rule  making  proceeding,  desgnate  any  of  the  material  in  this 
paragraph  as  not  for  public  inspection. 

(7)  All  minutes  of  Commission  actions,  except  for  minutes  of  classified  matters 
(pursuant  to  section  4(j)  of  the  Communications  Act)  and  executive  matters 
(pursuant  to  section  3  of  the  Administrative  Procedure  Act). 

(8)  The  Master  Frequency  Records  ( Standard  Form  128) . 

(9)  Files  relating  to  submarine  cable  landing  licenses,  except  for  maps  show¬ 
ing  the  exact  location  of  submarine  cables,  which  are  withheld  from  public 
inspection  under  section  4(j)  of  the  Communications  Act. 

(b)  Subject  to  statutory  restrictions,  the  Commission  may  in  its  discretion 
open  other  records  to  public  inspection,  upon  written  request  describing  in  detail 
the  documents  to  be  inspected  and  the  reasons  therefor.  Normally,  however, 
the  following  Commission  records  are  not  open  to  public  inspection  : 

(1)  The  information  filed  under  §  1.611  of  this  chapter,  and  network  and  tran¬ 
scription  contracts  filed  under  §  1.613  of  this  chapter.  See  18  U.S.C.  1905. 

(2)  Information  submitted  by  equipment  manufacturers  and  other  persons, 
in  accordance  with  the  provisions  of  §§2.577,  5.204,  and  15.70  of  this  chapter. 
See  18  U.S.C.  1905. 

(3)  Personnel  files.  See  5  U.S.C.  631. 

(Secs.  4,  213,  412  and  606,  48  Stat.  1066,  1074,  1099  and  1104,  as  amended:  47  U.S.C. 
154,  213,  412  and  606.  Sec.  1905,  62  Stat.  791  ;  18  U.S.C.  1905.  Sec.  1753,  Revised 
Statutes  ;  5  U.S.C.  631) 


Reply  From  Federal  Home  Loan  Bank  Board 

Federal  Home  Loan  Bank  Board, 

Washington,  D.G.,  March  30, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  request  for  comments  on 
H.R.  5012  of  the  present  Congress,  which  if  enacted  would  amend  section  161 
of  the  Revised  Statutes  (5  U.S.C.  22). 
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In  its  present  form,  that  section  provides  in  its  first  sentence  that  the  head 
of  each  department  is  authorized  to  prescribe  regulations,  not  inconsistent  with 
law,  for  (among  other  things)  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it.  It  further  provides  in  its  second  sen¬ 
tence  (added  by  Public  Law  85-619,  approved  Aug.  12,  1958)  that  the  section 
does  not  authorize  withholding  information  from  the  public  or  limiting  the 
availability  of  records  to  the  public. 

H.R.  5012  would  retain  the  substance  of  the  first  sentence  and  would  add 
two  new  subsections.  The  first  of  these,  subsection  (b),  would  provide  that 
every  agency — defined  as  each  authority,  whether  or  not  within  or  subject  to 
review  by  another  agency,  of  the  Government  of  the  United  States  other  than 
Congress  or  the  courts — shall,  in  accordance  with  published  rules  stating  the 
time,  place,  and  procedure,  make  all  its  records  promptly  available  to  any 
person.  The  U.S.  district  court  in  the  district  where  complainant  resides  or 
has  his  principal  place  of  business,  or  where  the  records  are  situated,  would 
have  jurisdiction  to  enjoin  the  withholding  of  records  and  information.  The 
bill  provides  that  in  such  cases  “the  court  shall  determine  the  matter  de  novo 
and  the  burden  shall  be  upon  the  agency  to  sustain  its  action.” 

The  other  new  subsection,  subsection  (c),  would  provide  that  the  section 
does  not  authorize  withholding  information  from  the  public  or  limiting  the 
availability  of  records  to  the  public  except  in  eight  specified  categories,  of  w7hich 
the  last  covers  matters  “contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf,  or  for  the  use  of  any  agency  respon¬ 
sible  for  the  regulation  or  supervision  of  financial  institutions.” 

As  the  agency  responsible  for  the  Federal  regulatory  and  supervisory  func¬ 
tions  with  respect  to  all  Federal  savings  and  loan  associations  and  all  savings 
and  loan  associations  and  similar  institutions  whose  accounts  are  insured  by 
the  Federal  Savings  and  Loan  Insurance  Corporation,  the  Federal  Home  Loan 
Bank  Board  is  of  the  view  that  all  matters  relating  to  the  condition  or  affairs 
of  financial  institutions  should  be  exempt  from  disclosure  where  the  agency 
having  authority  with  respect  to  the  examination,  regulation,  or  supervision 
of  such  institutions  determines  that  disclosure  would  not  be  in  the  public 
interest. 

The  present  bill,  by  limiting  the  exemption  to  such  matters  as  are  “contained 
in  or  related  to  examination,  operating,  or  condition  reports”  as  set  forth  in 
the  bill,  falls  short  of  what  the  Board  believes  is  needed  in  this  connection 
for  the  protection  of  the  public. 

Further,  the  Board  is  concerned  that  the  bill  appears  to  disregard  the  doctrine 
of  executive  privilege.  While  the  Board  recognizes  that  there  are  areas  of 
disagreement  over  that  doctrine,  the  Board  also  feels  that  the  existence  of  this 
doctrine  from  the  very  founding  of  the  Republic  is  evidence  of  the  vital  role 
it  plays  in  protecting  full  freedom  of  discussion  as  the  basis  for  administrative 
operations  and  decisionmaking.  The  exemption  in  the  bill  for  “interagency 
or  intra-agency  memorandums  or  letters  dealing  solely  with  matters  of  law  or 
policy”  is  far  from  an  adequate  expression  of  the  scope  of  this  doctrine. 

While  a  precise  estimate  is  not  possible,  it  is  the  Board’s  opinion  that 
enactment  of  this  bill  would  add  substantially  to  the  expenses  of  the  Board 
and  the  Federal  Savings  and  Loan  Insurance  Corporation  in  fulfilling  their 
statutory  obligations. 

For  the  foregoing  reasons  the  Board  is  not  in  favor  of  the  enactment  of 
H.R.  5012. 


Informal  advice  has  been  received  from  the  Bureau  of  the  Budget  that,  from 
the  standpoint  of  the  administration’s  program,  there  is  no  objection  to  the 
submission  of  this  report. 

Sincerely  yours, 

John  E.  Horne,  Chairman. 


Reply  From  Federal  Maritime  Commission 

Federal  Maritime  Commission, 
Washington,  D.C.,  March  12,1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  The  following  comments  are  in  response  to  your  request 
of  February  19,  1965,  for  the  views  of  the  Federal  Maritime  Commission  on 
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II. II.  5012  through  H.R.  5021,  bills  to  amend  section  161  of  the  Revised  Statutes 
with  respect  to  the  authority  of  Federal  officers  and  agenices  to  withhold  infor¬ 
mation  and  limit  the  availability  of  records. 

The  Commission  supports  the  principle  of  public  access  to  information  and 
records  held  by  a  Federal  agency.  However,  in  terms  of  the  statutory  responsi¬ 
bility  placed  upon  the  Federal  Maritime  Commission,  we  believe  that  provisions 
of  these  bills  are  open  to  ambiguous  interpretations  which  could  adversely  affect 
this  Commisson’s  maintaining  certain  information  and  records  submitted  by 
persons  subject  to  the  Commission’s  jurisdiction  on  a  confidential  basis.  For 
example,  in  section  161(c)  (5)  and  (7)  the  use  of  the  words  “soley”  and  “law 
enforcement”  could  raise  serious  problems  in  determining  which  records  must  be 
made  available  to  the  public.  Additionally,  particular  care  must  be  given  to 
defining  categories  of  information  which  would  be  made  available  to  the  public 
under  the  provisions  of  these  bills  in  the  light  of  the  criminal  penalty,  for  exam¬ 
ple,  under  section  1905  of  title  18  applicable  to  Government  employees  who 
divulge  certain  information. 

The  bill  would  require  any  agency  to  sustain  in  the  courts  its  withholding  of 
information  or  records  when  a  complaint  is  filed  by  a  member  of  the  public.  It 
would  seem  more  orderly  to  the  administrative  process  if  provisions  were  made 
for  the  complaint  to  specifically  state  the  nature  of  the  record  desired  and  the 
reasons  why  the  complainant  believes  it  to  be  wrongfully  withheld. 

By  statute,  certain  information  and  records  must  be  filed  with  this  Commission 
by  parties  subject  to  its  jurisdiction.  In  many  cases  this  information  is  of  a 
confidential  business  nature  involving  competing  carriers  of  waterborne  com¬ 
merce.  Confidential  information  is  also  received  in  connection  with  the  Commis¬ 
sion’s  investigatory  functions.  The  Commission  has  no  choice  but  to  continue 
to  withhold  this  information  from  public  scrutiny. 

Under  these  bills,  if  the  Commission  were  not  to  have  the  authority  to  define  the 
material  to  be  withheld  within  the  Commission,  then  further  classification  and 
definition  of  the  types  of  records  to  be  withheld  would  be  needed.  We  would 
desire  to  furnish  specific  language  necessary  to  clear  up  these  ambiguities  so  that 
the  intent  of  the  bills  could  be  accomplished. 

The  Bureau  of  the  Budget  has  advised  that  there  would  be  no  objection  to  the 
submission  of  this  letter  from  the  standpoint  of  the  administration’s  program. 

We  call  to  your  attention  that  the  comments  herein  contained  are  applicable 
to  similar  requests  of  your  committee  on  H.R.  5237,  5406,  5520,  and  5583. 

Sincerely  yours, 


John  Haellee, 

Rear  Admiral,  U.S.  Navy  {Retired),  Chairman. 


Reply  From  Federal  Power  Commission 


Federal  Power  Commission, 
Washington,  D.C.,  March  SO,  1965. 

Re  H.R.  5012  through  H.R.  5021 ;  H.R.  5237 ;  H.R.  5406 ;  H.R.  5520 ;  H.R.  5583 ; 

H.R.  6172,  amend  section  161  of  the  Revised  Statutes  *  *  *. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Chairman  :  In  response  to  your  requests  for  comments  on  the  sub¬ 
ject  bills,  there  are  enclosed  copies  of  the  report  of  the  Federal  Power  Commission. 

It  is  contemplated  that  this  report  may  be  released  by  the  Commission  to  the 
public  within  3  working  days  from  the  date  of  this  letter  unless  there  is  a  request 
that  its  release  be  withheld. 

Sincerely, 


Joseph  C.  Swidler,  Chairman. 


Federal  Power  Commission  Report  on  H.R.  5012,  et  al.,  89th  Congress 

A  BILL  To  amend  section  161  of  the  Revised  Statutes  with  respect  to  the  au¬ 
thority  of  Federal  officers  and  agencies  to  withhold  information  and  limit 
the  availability  of  records 

The  purpose  of  H.R.  5012  is  to  amend  Rev.  Stat.  161  (5  U.S.C.  22)  to  make 
agency  records  and  information  more  readily  available  to  the  public  and  to 
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delineate  specific  kinds  of  information  which  may  be  withheld.  The  amendment, 
which  would  apply  not  only  to  the  executive  departments  but  to  all  Government 
agencies  other  than  Congress  and  the  courts,  would  have  the  effect  of  also 
amending  section  3  of  the  Administrative  Procedure  Act  (see  111  Congressional 
Record  (daily)  2856-57,  Feb.  17,  1965).  The  proposed  bill  is  identical  to  H.R. 
5013-5021,  5237,  5406,  5520,  5583,  and  6172. 

We  have  no  specific  objection  or  reservations  to  the  provisions  of  this  bill  with 
the  following  two  exceptions : 

1.  Under  subsection  (c),  clause  (5)  would  permit  withholding  of  “interagency 
or  intraagency  memorandums  or  letters  dealing  solely  with  matters  of  law  or  pol¬ 
icy.”  This  language  was  developed  by  the  Senate  Judiciary  Committee  in  S.  1666, 
88th  Congress,  as  it  passed  the  Senate  July  31,  1964  (S.  Rept.  1219,  88th  Cong.) 

In  the  debate  on  this  provision  on  the  Senate  floor,  the  then  Senator  Hum¬ 
phrey  proposed  adding  to  the  exemption  the  phrase  “matters  of  fact,”  but  the 
amendment  was  laid  aside  at  the  suggestion  of  Senator  Edward  V.  Long,  floor 
manager  of  the  bill.  Senator  Long  indicated  that  it  was  not  the  purpose  of  the 
bill  to  override  normal  privileges  dealing  with  work  products  and  other  memoran¬ 
dums  summarizing  facts  used  as  a  basis  for  recommendations  for  agency  action 
if  those  facts  were  otherwise  available  to  the  public  (110  Congressional  Record 
(daily)  17079,  July  13, 1964). 

Staff  memorandums  are  normally  an  unavoidable  mixture  of  law,  policy,  and 
fact,  since  it  is  almost  never  possible  to  discuss  the  law  and  policy  relating  to 
a  particular  matter  except  in  its  factual  context.  It  appears  that  Senator  Long’s 
statement  recognizes  the  impracticality  of  attempting  to  distinguish  these  three 
elements.  Senator  Humphrey’s  amendment  would  make  explicit  what  Senator 
Long  has  suggested  is  implicit.  Indeed,  it  is  a  necessary  amendment  if  the 
committee  is  seeking  to  avoid  implied  exceptions  in  addition  to  those  which  are 
express. 

We  believe  Senator  Humphrey’s  proposal  to  broaden  the  exemption  to  in¬ 
clude  “matters  of  fact”  as  well  as  matters  of  law  or  policy  is  sound  in  principal. 
However,  since  the  broadened  exemption  would  then  cover  virtually  all  inter¬ 
agency  or  intra-agency  memorandums  or  letters  we  suggest  that  the  qualifying 
words  are  unnecessary  and  the  exemption  should  simply  read  “(5)  interagency 
or  intra-agency  memorandums  or  letters.”  This  revision  would  clearly  specify 
the  material  included  in  the  exemption  and  would  avoid  implied  exemptions  in 
addition  to  those  which  are  expressed. 

2.  Under  subsection  (c),  clause  (7)  would  permit  withholding  of  “investiga¬ 
tory  files  compiled  for  law  enforcement  purposes  except  to  the  extent  available 
by  law  to  a  private  party.” 

This  phraseology  was  a  Senate  floor  amendment  of  the  language  in  S.  1666 
as  reported  by  the  Judiciary  Committee.  (See  110  Congressional  Record  (daily) 
17079-80,  July  31,  1964).  The  earlier  language  read:  “investigatory  files  until 
they  are  used  in  or  affect  an  action  or  proceeding  or  a  private  party’s  effective 
participation  therein.”  Senator  Humphrey  contended  that  the  earlier  language 
opened  up  investigatory  files  beyond  anything  required  by  the  courts,  including 
Jencks  v.  United  States,  353  U.S.  657  (1957).  In  proposing  the  new  language, 
which  was  adopted,  Senator  Long  said  the  purpose  of  the  provision  was  to  in¬ 
clude  the  substance  of  the  Jencks  rule  in  the  bill. 

Unfortunately,  the  change  in  language  to  broaden  the  scope  of  the  exemption 
may  have  resulted  in  limiting  its  scope  in  another  area ;  namely,  the  express 
committee  intention  that  the  exemption  should  cover  all  agency  investigatory 
files  regardless  of  the  nature  of  the  agency  proceeding  (S.  Rept.  1219,  supra, 
p.  14). 

The  new  language  creates  an  ambiguity  which  could  be  of  considerable 
significance.  If  the  phrase  is  read  narrowly  it  may  be  interpreted  to  exempt  only 
investigations  having  an  accusatory  or  disciplinary  purpose.  Thus,  investiga¬ 
tory  files  relating  to  rate  or  certificate  proceedings  before  the  Federal  Power 
Commission  might  enjoy  no  protection  against  disclosure,  except  to  the  extent 
that  clause  (5),  supra  (relating  to  internal  memorandums),  might  afford  some 
exemption.  We  believe  the  phrase  “law  enforcement”  in  this  context  was 
meant  to  be,  and  should  be,  the  equivalent  of  administration  of  law.  The  intent 
is  to  include  in  the  exemption  investigatory  files  in  connection  with  all  agency 
proceedings,  including  the  Commission’s  rate  and  certificate  proceedings.  This 
interpretation  conforms  both  to  the  committee  purpose  to  deal  with  investigatory 
files  in  general  and  to  the  Senate’s  purpose  to  narrow  the  divulgence  of  investi- 
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gative  file  material  to  the  controlled  circumstances  permitted  under  Jencks  and 
18  U.S.C.  3500  for  the  limited  purpose  of  impeachment  of  Government  witnesses. 

In  order  to  eliminate  the  existing  ambiguity  we  recommend  that  the  text  of 
clause  (7)  be  revised  to  read:  “(7)  investigatory  files  except  to  the  extent 
available  by  law  to  a  private  party.” 


Reply  From  Federal  Reserve  Board 

Boabd  of  Governors  of  the  Federal  Reserve  System, 

Washington,  D.G.,  March  10, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  refers  to  your  letters  dated  February  19,  1965,  and 
February  24,  1965,  respectively  requesting  a  report  and  views  on  bills  H.R.  5012 
through  5021,  and  H.R.  5237,  each  identical  with  the  others,  all  of  which  would 
amend  section  161  of  the  Revised  Statutes  (5  U.S.C.  22)  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  information  and  limit  the 
availability  of  records.  For  purposes  of  this  reply,  references  to  provisions  of 
H.R.  5012,  together  with  comments  thereon,  are  intended  to  apply  equally  to 
bills  H.R.  5013  through  5021,  and  H.R.  5237. 

Subsection  (a)  of  H.R.  5012  is  identical  with  the  present  language  of  the  entire 
R.S.  161.  In  the  interest  of  an  ordered  administration  of  Government  Affairs 
consistent  with  the  public  interest  the  Board  approves  the  provisions  of  sub¬ 
section  (a)  of  H.R.  5012. 

With  the  exceptions  of  a  portion  of  exemption  numbered  (4)  (p.  3,  lines  6 
and  7  of  H.R.  5012),  exemption  numbered  (8)  (p.  3,  lines  14-17  of  H.R.  5012), 
and  certain  other  minor  variations,  the  combined  subsections  (b)  and  (c)  of 
H.R.  5012  are  identical  with  the  provisions  of  section  3  (c)  and  (e)  of  S.  1663, 
88th  Congress,  as  revised  by  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Senate  Committee  on  the  Judiciary. 

Exemption  numbered  (4)  in  H.R.  5012  would  authorize  withholding  from  the 
public  matters  that  are  “trade  secrets  and  commercial  or  financial  information 
obtained  from  the  public  and  privileged  or  confidential.”  Exemption  numbered 
(8)  would  authorize  withholding  matters  “contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  any 
agency  responsible  for  the  regulation  or  supervision  of  financial  institutions.” 
The  language  of  the  latter  exemption  is  identical  with  language  that  the  Board 
proposed  be  added  to  S.  1663.  This  proposal,  with  explanatory  comments,  was 
submitted  to  Chairman  Long  of  the  Senate  Subcommittee  on  Administrative  Prac¬ 
tice  and  Procedure,  by  letter  of  July  15, 1964. 

The  Board  considers  the  provisions  of  H.R.  5012  to  be  a  vast  improvement  over 
the  provisions  of  S.  1663  as  originally  introduced  and,  because  of  the  presence 
in  H.R.  5012  of  the  above-quoted  portion  of  exemption  numbered  (4)  and  exemp¬ 
tion  numbered  (8),  to  be  an  improvement  over  S.  1663  as  revised.  Nevertheless, 
the  Board  continues  in  its  belief  made  known  previously  in  its  expression  of  views 
on  S.  1663,  that  the  public’s  right  of  access  to  Government  records  and  informa¬ 
tion  is  adequately  and  reasonably  secured  and  served  by  the  provisions  of  section 
3(c)  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002(c) ).  It  is  the  Board’s 
opinion  that  a  combination  of  the  provisions  of  section  3(c)  of  the  Administra¬ 
tive  Procedure  Act  with  the  court  enforcement  provisions  proposed  in  H.R.  5012 
would  assure  an  equitable  balancing  of  the  need  of  Federal  agencies  to  determine 
themselves  what  records  and  information  a  particular  person  should  or  need 
have,  with  the  public’s  right  to  such  records  and  information.  Applied  to  this 
Board,  there  is  reason  to  believe  that  a  literal  construction  of  the  eight  exemptions 
from  disclosure  contained  in  H.R.  5012  could  leave  exposed  to  indiscriminate 
public  demand  certain  critical  records  and  materials  relating  to  the  Board’s 
credit  and  monetary  policy  functions,  as  well  as  to  other  of  its  statutorily  directed 
functions.  Such  a  result  could  impair  the  Board’s  effectiveness  both  as  an  in¬ 
strument  of  national  economic  policy  and  as  a  regulatory  body. 

Regarding  the  provisions  in  subsection  (b)  of  H.R.  5012  which  would  enable 
a  complainant  to  secure  judicial  relief  when  an  agency  wrongfully  withholds 
records  and  information,  the  Board  is  in  sympathy  with  the  need  for  a  form  of 
judicial  enforcement,  and  is  generally  in  accord  with  the  means  to  this  end 
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provided  in  subsection  (b).  Consistent  with  the  Board’s  position  earlier  taken 
with  reference  to  a  similar  provision  in  S.  1663,  however,  the  Board  opposes  the 
provisions  of  subsection  (b)  which  would  permit  “any  person,”  whether  or  not 
properly  and  directly  concerned,  to  have  access  to  all  agency  records  not  specifi¬ 
cally  exempted  and,  upon  mere  allegation  of  an  improper  withholding,  would 
permit  “any  person”  to  bring  suit  to  obtain  a  court  order  requiring  production. 
While  it  is  true  that,  under  H.R.  5012,  a  court  order  requiring  production  of 
agency  records  would  have  to  be  based  upon  a  finding  that  such  records  had 
been  improperly  withheld,  it  is  believed  that  such  requirement  would  have  but  a 
minimal  deterrent  effect  on  the  potential  number  of  baseless  complaints  that 
could  be  filed. 

In  respect  to  cases  filed,  the  agency  is  assigned  the  burden  of  sustaining  its 
action  in  withholding  records  or  information  from  “any  person.”  Thus,  in  any 
case  where  the  records  sought  do  not  fall  within  one  of  the  eight  exemptions  set 
forth  in  subsection  (c)  of  H.R.  5012,  the  agency,  in  attempting  to  sustain  its 
action,  would  be  denied  the  opportunity  presently  offered  by  section  3(c)  of 
the  Administrative  Procedure  Act  of  showing  that  the  person  demanding  access 
to  the  agency  records  is  not  properly  and  directly  concerned  with  the  matter  re¬ 
flected  in  such  records.  The  Board  is  in  accord  with  the  purposes  of  subsections 
(b)  and  (c)  of  H.R.  5012,  and,  in  reference  thereto,  finds  reasonable  the  placing 
on  the  agency  of  the  burden  of  sustaining  its  withholding  action.  However, 
that  burden  would  be  made  unreasonable  by  retention  in  subsection  (b)  of  the 
requirement  that  every  agency  shall  make  its  records  available  to  “any  person.” 

Sincerely  yours, 

Wm.  McC.  Martin,  Jr. 


Reply  From  General  Services  Administration 

General  Services  Administration, 

Washington,  D.C.,  April  5, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Governmental  Operations,  House  of  Representatives. 

Dear  Mr.  Moss :  Your  letter  of  March  25,  1965,  requested  the  views  of  the 
General  Services  Administration  on  H.R.  5012,  a  bill  to  amend  section  161  of 
the  Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and  limit  the  availability  of  records. 

The  bill  would,  in  effect,  substitute  for  section  3(c)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  1002(c)),  new  provisions,  to  be  included  in  5  U.S.C. 
22,  to  govern  the  availability  to  the  public  of  Government  agency  “records,” 
providing  jurisdiction  in  district  courts  of  the  United  States  to  enjoin  agency 
withholding  of  certain  “agency  records  and  information,”  and  providing  for  cer¬ 
tain  related  aspects  of  judicial  procedure,  including  punishment  for  contempt 
of  “responsible  officers.” 

The  bill,  which  provides  for  eight  categories  of  exception  from  a  general 
information  disclosure  and  records  availability  requirement,  is  similar  to 
that  portion  of  the  proposal  in  S.  1336  and  S.  1160  which  would  amend  sec¬ 
tion  3(c)  of  the  Administrative  Procedure  Act,  and  is  a  refinement  of  similar 
provisions  in  S.  1666  and  S.  1663  of  the  88th  Congress. 

The  proposed  bill  is  intended  to  delineate  more  clearly  information  and 
records  access  rights  and  to  impose  restrictions  on  the  right  of  Government 
agencies  to  limit  access  to  Government  records  and  information.  It  would, 
in  effect,  circumscribe  the  present  broad  agency  authority  in  section  3  of  the 
Administrative  Procedure  Act  to  withhold  information  relating  solely  to 
agency  “internal  management,”  or  information  requiring  nondisclosure  “in  the 
public  interest”  or  “held  confidential  for  good  cause  found,”  and  would  also, 
apparently,  impose  limitations  on  executive  branch  implied  powers  over 
records  and  information  disclosure. 

We  are  naturally  in  agreement  with  the  general  objective  of  proper  public 
access  to  Government  records  and  information  as  a  necessary  characteris¬ 
tic  of  our  free  society.  However,  we  think  the  bill  would  result,  in  some 
areas,  in  undesirable  and  perhaps  unintended  results  adversely  affecting  both 
agency  functions  and  reasonable  rights  of  privacy  of  affected  individuals. 

Past  legislative  efforts  to  deal  with  this  problem  appear  to  have  been  un¬ 
successful,  primarily,  we  believe,  because  the  remedy  proposed  was  too  sweep- 
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ing  to  permit  maintaining  the  delicate  balance  between  the  needs  of  effective 
Government  and  those  of  public  information. 

Recognizing  the  extent  of  discretion  over  information  disclosure  and  records 
access  under  present  law,  and  to  be  constructive,  we  think  it  necessary  to 
provide  concrete  suggestions  as  to  types  of  Government  information  requir¬ 
ing  special  treatment  as  regards  our  agency  functions.  Specifically,  we  sug¬ 
gest  that  the  following  activities  or  matters  should  not  be  open  to  general 
public  inspection. 

1.  Property  appraisals  made  by  the  Government  for  use  in  acquisition  or 
disposal  of  property,  especially  prior  to  consummation  of  the  acquisition  or 
disposal.  (Disclosure  would  prejudice  the  Government’s  legitimate  economic 
bargaining  interests.) 

2.  Records  related  to  evaluation  of  bidder  responsibility,  including  finan¬ 
cial  and  credit  information,  especially  prior  to  award.  (Disclosure  would 
make  virtually  impossible  the  orderly  and  fair  conduct  of  contract  award 
procedures ;  also,  information  on  credit,  integrity,  etc.,  should  be  entitled  to 
privacy  in  the  interest  of  the  affected  individuals.) 

3.  Government  (interagency)  consolidated,  as  well  as  intra-agency,  de¬ 
barred  and  suspended  bidders  lists ;  also,  ex  parte  documents  which  reflect  ad¬ 
versely  on  individuals.  (These  lists  are  maintained  as  a  mechanism  for 
the  conduct  of  a  governmental  proprietary  function  and  general  dissemination 
outside  Government  would  serve  no  useful  purpose  and  would  be  unfair  and 
harmful  to  affected  conceims  because  of  the  defamatory  and  “penal”  impli¬ 
cations  which  would  inevitably  be  drawn  by  many  persons  as  a  result  of 
publicizing  such  lists.  The  individuals  actually  on  the  list  are  so  advised  and 
given  opportunity  to  contest  the  debarment.) 

4.  Contract  records  in  general,  especially  prior  to  award,  but  including 
after  award,  especially  where  the  individuals  seeking  the  information  are  not 
properly  or  directly  concerned.  (Indiscriminate  access  would  be  generally 
disruptive  of  the  contracting  process  and  promote  unfair  competitive  actions 
among  concerns  doing  business  with  the  Government  or  otherwise. 

5.  Internal  guidelines  for  Government  use  in  dealing  with  contractors, 
such  as  architect-engineer  fee  curves.  (Disclosure  would  prejudice  the  Govern¬ 
ment’s  legitimate  efforts  to  negotiate  effectively.  The  Government  does  not 
have  equal  access  to  contractor's  private  profit  objectives  in  contract  negotia¬ 
tion.) 

6.  Results  of  tests  of  contractor  products  by  persons  other  than  the  manu¬ 
facturer  or  vendor.  (Access  to  detailed  test  results  by  competitors  would  be 
unfair  and  potentially  harmful  to  the  producers  or  vendors  of  products 
which  may  be  excellent  products  though  not  meeting  particular  Govern¬ 
ment  specification  requirements.) 

7.  Information  wThich  the  Government  is  contractually  bound  to  with¬ 
hold  from  dissemination.  (Primarily  technical  data,  manufacturing  or  proc¬ 
ess  type  information  but  not  necessarily  covered  by  category  (4)  of  the 
bill.) 

8.  Budget,  fiscal,  and  Government  project  information.  (Proposed  agency 
budget,  until  released  by  the  President;  proposed  public  buildings  projects 
prior  to  submission  to  Congress,  etc.) 

9.  Agency  planning  and  other  internal  agency  management  documents, 
especially  those  which  may  give  competitive  advantage  or  would  otherwise 
be  prejudicial  to  the  interests  of  persons  similarly  situated  but  who  are  with¬ 
out  such  information  or  which  would  adversely  affect  morale  or  effectiveness. 
(The  proposed  implied  repeal  of  the  present  exception  for  any  matter  relating 
to  “the  internal  management  of  an  agency,”  wrnuld  have  particular  Govern¬ 
ment  disruption  potential.) 

10.  Information  which  would  prejudice  the  Government’s  bargaining  position 
in  business  transactions,  such  as  expected  prices  on  stockpile  sales,  expected 
realization  estimates  on  Government  mortgage  foreclosures,  expected  ultimate 
purchase  or  sale  prices,  etc. 

11.  Records  and  information  representing  preliminary  and  developmental 
processes  in  arriving  at  final  decisions,  including  such  matters  as  evalua¬ 
tions  by  subordinates  looking  toward  recommendations  for  agencv  action 
(whether  or  not  it  falls  within  category  (5)  of  the  bill),  including  factual 
data  which  is  not  “law  or  policy.” 

12.  Business,  company,  or  other  information  furnished  the  Government  in 
confidence,  whether  or  not  it  falls  technically  within  category  (4)  of  the  bill. 
(This  principle  is  ingrained  in  both  common  law  and  statutory  law,  includ- 
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ing  prior  acts  of  Congress  such  as  18  U.S.C.  1905 ;  18  U.S.C.  605 ;  15  U.S.C.  190 ; 
13  U.S.C.  9;  5  U.S.C.  139b,  etc.) 

13.  All  categories  of  customary  privileged  matters  within  the  common  law 
context  (doctor-patient,  attorney-client,  clergy -parishioner,  etc.),  whether  or 
not  it  comes  within  categories  (4)  or  (6)  of  the  bill,  and  including  internal 
or  private  matters  of  private  parties  not  otherwise  a  matter  of  public 
information. 

14.  Records  and  information  involved  in  current  or  pending  claims  and 
litigation  and  investigative  records  not  related  to  “law  enforcement.”  (This 
is  a  needed  addition  to  “law  enforcement”  under  category  (7)  of  the  bill.) 

15.  Records  and  information,  the  nondisclosure  of  which  is  directed  by  the 
President  in  the  national  interest.  (Needed  to  preserve  constitutional  author¬ 
ity  of  the  executive  branch,  as  more  fully  discussed  below.) 

16.  Records  and  information  where  the  scope  or  nature  of  the  request  is  of 
such  character  as  does  not  reasonably  permit  compliance  by  the  agency 
because  of  the  unavailability  of  manpower,  or  the  particular  skills  needed  to 
segregate  or  compile  the  information.  (This  has  nothing  to  do  with  “with¬ 
holding”  the  information,  but  simply  the  capability,  administratively,  to  cope 
with  the  request  to  obtain  a  massive  amount  of  information  or  specialized 
information  requiring  unavailable  skills.) 

Except  as  the  context  of  each  item  enumerated  otherwise  suggests,  as  for 
example  privileged  or  proprietary  information,  or  information  withheld  at  the 
direction  of  the  President,  there  would  normally  be  no  objection  to  furnishing 
information  in  the  above  categories  to  Congress,  the  Comptroller  General,  or  any 
other  authorized  governmental  source  which  would  reasonably  be  expected  to 
avoid  indiscriminate  publication  or  access. 

Unlike  the  Administrative  Procedure  Act  which  calls  for  the  disclosure  of 
information  to  “persons  directly  and  properly  concerned,”  the  proposed  bill 
makes  no  distinction  as  to  the  status  of  persons  seeking  the  information.  The 
public  interest  in  seeking  a  broad  policy  of  liberal  Government  information  dis¬ 
closure  should,  it  is  believed,  be  balanced  by  an  equal  solicitude  for  avoiding  the 
release  of  information  in  such  wray  or  in  such  circumstances  as  would  promote 
the  mischievous  purposes  of  intermeddlers,  idle  curiosity  seekers,  smut  peddlers, 
persons  with  irrelevant  prejudicial  motives,  and  others  having  no  reasonably 
legitimate  interest  in  the  information.  An  illustration  of  this  principle  is  con¬ 
tained  in  the  above  item  suggesting  the  need  to  furnish  information  on  the  results 
of  product  tests  to  the  product  owner,  but  not  to  his  competitors. 

The  bill,  imposing,  as  it  does,  significant  disclosure  requirements  on  the  execu¬ 
tive  branch,  naturally  raises  questions  involving  application  of  the  basic  principle 
of  the  equal  and  coordinate  status  of  the  three  branches  of  the  Federal  Govern¬ 
ment  under  which  no  one  branch  may  encroach  upon  the  constitutional  pre¬ 
rogatives  of  the  others.  In  this  respect,  category  (1)  of  the  bill,  for  example, 
appears  to  contravene  this  principle  by  imposing  limitations  on  the  executive 
branch,  excepting  only  matters  “to  be  kept  secret  in  the  interest  of  the  national 
defense  or  foreign  policy.”  (See,  in  this  regard,  Department  of  Justice  comment 
on  the  Apr.  20,  1964,  Subcommittee  Revision  of  S.  1663,  88th  Cong.,  2d  sess., 
Administrative  Procedure  Act  hearings  before  the  Senate  Judiciary  Committee, 
Subcommittee  on  Administrative  Practice  and  Procedure,  88th  Cong.,  2d  sess., 
on  S.  1663,  July  21,  22,  23,  1964,  at  p.  208,  with  particular  reference  to  sec.  3  of 
that  bill;  also,  the  Department  of  Justice  statement  of  Mar.  6,  1958,  before  the 
Subcommittee  on  Constitutional  Rights,  Senate  Judiciary  Committee,  on  “Inquiry 
by  the  Legislative  Branch  Concerning  the  Decision  Making  Process  and  Docu¬ 
ments  of  the  Executive  Branch.”) 

In  this  connection,  the  provisions  of  the  bill  providing  jurisdiction  for  obtain¬ 
ing  injunctions  to  require  disclosure  and  authorizing  the  district  court  “to  punish 
the  responsible  officials”  for  contempt,  raises  serious  problems  of  fundamental 
conflicts  between  the  executive  and  judicial  branches  of  government.  It  is  not 
unlikely  that  such  a  provision  would  result  in  Government  employees  finding 
themselves  on  the  horns  of  a  dilemma :  noncompliance  with  a  court  order,  and  a 
prison  sentence  for  contempt,  on  the  one  hand — or,  on  the  other  hand,  compliance 
with  the  court  order  and  made  the  subject  of  disciplinary  proceedings  or  other 
prejudicial  consequences  for  failure  to  carry  out  an  order  issued  by  an  authorized 
official  of  the  executive  branch.  Also,  to  be  noted  here,  is  the  inconsistency  in 
terminology  in  proposed  section  (b)  as  regards  the  requirement  simply  to  “make 
all  its  records  available  promptly”  but  providing  a  judicial  remedy  addressed 
more  broadly  to  “records  and  information.” 
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Although  the  proposed  section  (c)  of  the  hill  deals  with  “information”  and 
"records,”  category  (5)  of  the  bill  speaks  only  of  interagency  or  intra-agency 
"memoranda  or  letters.”  It  would  appear  appropriate  to  add  the  words  “or  other 
matters,”  in  order  to  make  this  category  coextensive  with  the  section  subject 
matter. 

In  category  (2)  of  the  bill  the  reference  to  internal  personnel  “rules  and  prac¬ 
tices”  would  appear  to  be  narrower  than  the  subject  matter  of  the  section  which, 
as  above  indicated,  deals  with  “information”  and  “records.”  Thus,  it  would 
appear  desirable  to  add  the  word  “matters,”  a  term  employed  in  a  similar  context 
in  the  introductory  portion  of  section  3  of  the  Administrative  Procedure  Act. 

Subsection  (b)  of  the  proposed  5  U.S.C.  22  provides  for  agency  publication  of 
rules  stating  the  “time,”  place,  and  procedure  to  be  followed  in  making  its 
records  available.  If,  as  we  would  definitely  recommend,  it  is  the  purpose  of 
the  reference  to  “time”  to  permit  agencies  to  distinguish  between  availability 
of  records  before  and  after  an  event,  then  we  recommend  this  be  clarified.  For 
example,  if  it  is  intended  to  permit  an  agency  to  withhold  bid  or  negotiation 
information  at  least  until  after  award,  this  is  not  entirely  clear  although  we 
would  be  inclined  so  to  construe  it  since  such  construction  would  contribute  to 
the  workability  of  the  criteria. 

It  is  worth  noting  that  the  subject  matter  of  the  bill  is  one  which  has  heretofore 
been  an  integral  part  of  the  general  structure  of  the  Administrative  Procedure 
Act,  dealing  with  the  broad  subject  of  administrative  procedure,  authority,  and 
limitations.  It  would  appear  desirable  that  the  subject  matter  of  this  bill  remain 
under  section  3  of  the  Administrative  Procedure  Act  since  that  section  deals 
with  the  entire  subject  of  “public  information,”  and  there  is  recognized  inter¬ 
dependence  and  overlapping  between  subsection  3(c),  proposed  to  be  transferred 
to  5  U.S.C.  22,  and  subsections  3(a)  and  (b).  which  would  remain  in  the  Ad¬ 
ministrative  Procedure  Act. 

Based  upon  the  foregoing  considerations,  the  General  Services  Administration 
is  opposed  to  enactment  of  H.R.  5012  in  its  present  form.  We  recognize  that 
perhaps  some  clarifying  improvements  in  section  3  of  the  Administrative  Pro¬ 
cedure  Act  may  be  desirable  although  we  believe  it  has  been  generally  reasonably 
construed.  If  legislation  similar  to  the  proposed  bill  is  to  be  enacted,  we  recom¬ 
mend  consideration  of  the  adoption  of  amendments  which  will  adequately  re¬ 
flect  the  suggestions  above  outlined. 

The  financial  effect  of  the  enactment  of  this  measure  cannot  be  estimated  by 
GSA.  However,  substantial  cost  attributable  to  administration  of  such  a  meas¬ 
ure  is  inevitable. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of  the  ad¬ 
ministration’s  program,  there  is  no  objection  to  the  submission  of  this  report  to 
your  committee. 

Sincerely  yours, 

Lawson  B.  Knott,  Jr.,  Acting  Administrator. 


Reply  From  Housing  and  Home  Finance  Agency 

Housing  and  Home  Finance  Agency, 

Office  of  the  Administrator, 
Washington,  D.G.,  March  23, 1965. 

Subject:  H.R.  5012,  H.R.  5013,  H.R.  5014,  H.R.  5015,  H.R.  5016,  H.R.  5017, 
H.R.  5018,  H.R.  5019,  H.R.  5020,  H.R.  5021,  H.R.  5237,  H.R.  5406, 
H.R.  5520,  H.R.  5583,  89th  Congress. 

Hon.  William  L.  Dawson, 

Chairman.  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  request  for  our  views  on 
the  above-captioned  identical  bills  “To  amend  section  161  of  the  Revised  Statutes 
with  respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  and 
limit  availability  of  records.” 

These  bills  would  amend  existing  law  relating  to  the  withholding  of  informa¬ 
tion  from  the  public  or  limiting  the  availability  of  records  to  the  public  by 
Federal  agencies.  They  would  require  each  agency,  in  accordance  with  pub¬ 
lished  rules  concerning  the  time,  place,  and  procedure  to  be  followed,  to  “make 
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all  its  records  promptly  available  to  any  person,”  except  as  to  matters  that  are 
(l)  specifically  required  by  Executive  Order  to  be  kept  secret  in  the  interest  of 
national  defense  of  foreign  policy ;  (2)  related  solely  to  the  internal  personnel 
rules  and  practices  of  any  agency;  (3)  specifically  exempted  from  disclosure  by 
statute;  (4)  trade  secrets  and  commercial  or  financial  information  obtained 
from  the  public  and  privileged  or  confidential;  (5)  inter-agency  or  intra-agency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy;  (6)  per¬ 
sonnel  and  medical  files  and  similar  matters  the  disclosure  of  wThich  would  con¬ 
stitute  a  clearly  unwarranted  invasion  of  personal  privacy;  (7)  investigatory 
files  compiled  for  law  enforcement  purposes  except  to  the  extent  available  by 
law  to  a  private  party;  and  (8)  contained  in  or  related  to  examination,  operat¬ 
ing,  or  condition  of  reports  prepared  by,  on  behalf  of,  or  for  the  use  of,  any 
agency  responsible  for  the  regulation  or  supervision  of  financial  institutions. 

These  bills  would  also  provide  that  upon  complaint  by  a  person  seeking 
agency  records,  Federal  district  courts  would  have  jurisdiction  to  enjoin 
the  agency  involved  from  withholding  such  records  and  to  order  the  production 
of  improperly  held  records.  In  such  cases,  the  burden  of  sustaining  any  with¬ 
holding  of  records  would  be  on  the  agency  involved  and  district  courts  would 
be  authorized  to  punish  agency  officers  responsible  for  noncompliance  with  court 
orders.  In  addition,  such  actions  would  take  precedence  on  district  court 
dockets  over  all  other  actions  except  those  deemed  by  the  court  to  be  “of  greater 
importance.” 

Under  the  present  law,  matters  of  official  record  are  required  to  be  made  avail¬ 
able  “to  persons  properly  and  directly  concerned,”  except  for  matters  “requiring 
secrecy  in  the  public  interest,”  “relating  solely  to  the  internal  management  of 
an  agency”,  or  “held  confidential  for  good  cause  found”  (section  3  of  the  Admin¬ 
istrative  Procedure  Act).  The  proposed  bills  would  require  disclosure  “to  any 
person”  of  “all  its  records”.  The  only  exceptions  would  be  material  which  the 
agency  finds  by  published  rule  qualifies  within  one  of  the  eight  categories  of 
records  specified  above. 

The  Housing  Agency  believes  this  enlargement  of  the  public  records  re¬ 
quirements  would  not  benefit  persons  seeking  information  from  proprietary 
agencies  such  as  HHFA,  but  would  be  very  burdensome  for  the  Agency.  The 
great  majority  of  our  papers  relating  to  agency  operations  concern  preliminary 
processing  of  applications  for  mortgage  insurance  or  loans  or  grants  authorized 
by  the  various  programs  administered  by  the  Agency.  These  papers  are  not 
a  matter  of  official  record  and  are  not  now  required  to  be  made  available  even 
to  persons  directly  concerned. 

Taken  literally,  the  phrase,  “all  its  records”  would  seem  to  require  disclosure 
to  any  person  of  all  intra-agency  reports  and  recommendations  and  other  in¬ 
ternal  memoranda  (except  those  dealing  “solely  with  matters  of  law  or  policy”) 
involving  the  exchange  of  preliminary  views,  as  contrasted  to  final  action  by 
authorized  officials.  This  would  hinder  the  free  and  candid  exchange  of  preli¬ 
minary  views  within  the  Agency. 

In  addition,  the  disclosure  would  often  not  be  in  the  best  interest  of  the  ap¬ 
plicants  for  benefits  under  our  programs.  In  the  urban  renewal  program,  for 
example,  the  local  public  agency  applying  for  a  loan  or  grant  would  not  wish 
such  background  information  as  appraisals  of  property  to  be  acquired  in  the 
project  area  to  be  made  a  matter  of  public  record  by  a  Federal  agency  which  is 
not  itself  responsible  for  the  acquisition  under  State  or  local  law.  The  Agency 
might  bring  some  of  such  material  under  the  exception  provided  for  records 
such  as  “intra-agency  memorandums  or  letters  dealing  solely  with  matters  of  law 
or  policy.”  However,  in  many  cases  it  is  a  difficult  task  to  determine  whether 
a  particular  matter  is  one  of  law  or  fact,  or  a  combination  of  law  or  fact.  To 
be  required  to  do  so  on  a  piecemeal  basis  would  be  a  considerable  administrative 
burden,  and  an  unnecessary  one  in  the  light  of  the  effectiveness  of  the  present 
general  provisions  relating  to  public  disclosures  by  agencies  acting  in  a  proprie¬ 
tary,  rather  than  a  regulatory,  capacity. 

The  Housing  Agency  recognizes  the  continuing  need  to  study  and  improve  the 
administrative  process  relating  to  the  disclosure  of  public  records  by  Federal 
agencies.  However,  we  recommend  against  the  changes  proposed  in  these  bills. 
We  believe  they  would  needlessly  encumber  and  delay  our  work,  and  would  often 
hurt  rather  than  protect  those  with  whom  we  deal. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the 
presentation  of  this  report  from  the  standpoint  of  the  Administration’s  program. 

Sincerely  yours, 


Robert  C.  Weaver,  Administrator. 
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Reply  From  Interstate  Commerce  Commission 

Interstate  Commerce  Commission, 

Washington,  D.G.,  March  24, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Chairman  Dawson  :  This  is  in  response  to  your  letter  of  March  15,  1965, 
requesting  a  report  on  a  bill,  H.R.  5012,  introduced  by  Congressman  Moss,  to 
amend  section  161  of  the  Revised  Statutes  with  respect  to  the  authority  of  Federal 
officers  and  agencies  to  withhold  information  and  limit  the  availability  of  rec¬ 
ords.  This  matter  has  been  referred  to  our  Committee  on  Legislation  and  I  am 
authorized  to  submit  the  following  comments  in  its  behalf : 

Section  161  of  the  Revised  Statutes  (5  U.S.C.  §22)  applies  only  to  the  heads 
of  the  departments  enumerated  in  5  U.S.C.  §  1.  Since  the  Interstate  Commerce 
Commission  is  not  one  of  the  agencies  named  therein,  section  161  of  the  Revised 
Statutes  does  not  now  apply  to  the  Commission.  However,  H.R.  5012  would 
define  the  term  "'agency,”  as  used  in  section  161  of  the  Revised  Statutes,  to 
include  each  authority  of  the  Federal  Government  other  than  the  Congress  or 
the  courts. 

In  the  performance  of  its  duties  under  the  Interstate  Commerce  Act,  the 
Commission  traditionally  has  favored  disclosure  of  information  to  the  public 
except  in  those  instances  where  specific  statutory  requirements  or  national 
security  considerations  prohibit  such  disclosure.  In  this  connection,  section 
17  (3)  of  the  Interstate  Commerce  Act  requires  that  every  vote  and  official  act 
of  the  Commission  be  made  a  matter  of  record  and  available  to  the  public  on 
request. 

Although  most  of  the  Commission’s  records  are  now  open  to  the  public,  the 
changes  proposed  by  H.R.  5012  would  prevent  the  Commission  from  withholding 
a  limited  amount  of  information  which,  for  sound  reasons  of  administration  or 
public  policy,  ought  not  to  be  disclosed. 

Since  the  term  “record”  is  not  defined,  we  presume  that  the  bill  is  intended  to 
cover  all  papers  which  an  agency  preserves  in  the  performance  of  its  functions. 
Because  of  such  an  all-inclusive  definition  of  the  term  “records,”  broader  exemp¬ 
tions  should  be  provided  in  proposed  section  161(c)  in  order  to  permit  agencies 
to  exercise  some  rule  of  reason  in  regard  to  the  disclosure  of  information. 

For  example,  the  fifth  exemption  in  proposed  section  161(c)  (p.  3,  lines  7-9) 
is  not  broad  enough  to  protect  from  disclosure  communications  between  mem¬ 
bers  of  the  Commission  and  its  staff  in  the  internal  decisional  processes,  com¬ 
munications  between  the  Commission,  on  the  one  hand,  and  the  President  and 
the  Congress  on  the  other,  and  communications  between  the  Commission  and 
other  persons  unrelated  to  the  Commission’s  decisional  processes.  The  phrase, 
“inter-agency  or  intra-agency  memorandums  or  letters  dealing  solely  with  mat¬ 
ters  of  law  or  policy,”  would  not  enable  the  Commission  to  withhold  staff  memo¬ 
randa  dealing  primarily  with  the  analysis  of  the  facts  involved  in  particular 
cases,  as  distinguished  from  legal  and  policy  issues.  Moreover,  parties  to 
Commission  proceedings  involving  rates  would  be  able  to  demand  memoranda 
from  the  Commission’s  cost  finding  section  advising  the  Commission  of  the  cost 
of  performing  the  particular  movements  involved.  If  the  Commission  made 
such  information  available,  the  parties  presumably  would  have  an  opportunity 
to  comment  upon  the  advice  given  to  the  Commission  by  its  own  cost  experts. 
If  the  Commission  refused  to  make  such  memoranda  available,  the  parties  to 
these  rate  proceedings  could  then  go  to  court  with  the  result  that  further  action 
in  the  case  by  the  Commission  would  be  delayed  while  the  matter  was  pending 
in  court.  Thus,  regardless  of  whether  the  Commission  disclosed  or  refused  to 
disclose  intra-agency  memoranda  not  dealing  “solely  with  matters  of  law  or 
policy,”  a  serious  delay  in  the  disposition  of  cases  would  occur. 

The  term  “inter-agency  or  intra-agency  memorandums  or  letters”  is  not  broad 
enough  to  cover  correspondence  between  the  Commission  and  committees  of  the 
Congress  or  individual  Members  of  Congress.  The  term  “agency”  is  defined  in 
proposed  section  161(b)  to  exclude  the  Congress.  We  have  always  believed  that 
letters  from  the  Commission  to  congressional  committees  or  to  individual  Mem¬ 
bers  of  the  Congress  should  not  be  disclosed  by  the  Commission,  but  the  dis¬ 
closure  of  such  reports  and  correspondence  is  a  matter  for  the  committees  of  the 
Congress  and  the  Members  of  the  Congress  to  decide.  We  do  not  mean  to  suggest 
that  our  correspondence  with  congressional  committees  or  with  Members  of  the 
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Congress  would  reveal  any  improprieties,  but  we  do  believe  that  if  were  required 
to  disclose  such  correspondence  to  any  person  who  might  ask  for  it,  that  its 
publication  out  of  context  might  seriously  embarrass  the  Congress  and  its 
Members. 

In  addition,  the  bill  is  deficient  in  that  it  fails  to  exempt  from  compulsory 
disclosure  the  Commission’s  records  and  correspondence  with  carriers  subject 
to  its  jurisdiction.  For  example,  we  do  not  believe  that  we  should  honor  a 
request  of  a  student  who  seeks  to  examine  all  of  the  correspondence  between  the 
Commission  and  a  large  railroad  over  a  5-year  period.  Even  if  there  were  only 
a  relatively  few  such  requests,  the  burden  of  the  Commission  would  be  intoler¬ 
able  and  far  out  of  the  proportion  to  any  benefit  to  the  person  receiving  such 
information. 

As  we  read  the  judicial  enforcement  provisions  of  proposed  new  section  161  ( b ) , 
unless  the  record  denied  were  within  one  of  the  enumerated  exceptions,  the 
district  court  would  have  no  discretion  in  ordering  disclosure,  regardless  of  how 
slight  the  complainant’s  justification  may  be  when  considered  against  the  incon¬ 
venience  and  expense  to  the  agency.  As  a  minimum,  the  court  should  be  em¬ 
powered  in  its  discretion  to  require  a  complainant  to  justify  his  demands. 

For  the  reasons  set  forth  above,  we  are  opposed  to  the  enactment  of  H.R.  5012 
in  its  present  form. 

Respectfully  submitted. 

Charles  A.  Webb, 
Chairman,  Committee  on  Legislation. 
Charles  A.  Webb, 

John  W.  Bush, 

Everett  Hutchixsox. 


Reply  From  National  Aeronautics  and  Space  Administration 

National  Aeronautics  and  Space  Administration, 

Washington ,  D.C.,  May  6, 196-5. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives,  Washington, 
D.C. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  letter  of  March  25,  1965, 
requesting  comments  by  the  National  Aeronautics  and  Space  Administration  on 
H.R.  5012,  a  bill  to  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  information  and  limit  the 
availability  of  records. 

Subsection  (a)  of  section  166  of  the  Revised  Statutes  (codified  at  5  U.S.C.  22), 
as  it  would  be  amended  by  the  bill,  gives  the  head  of  each  Department  authority 
to  prescribe  regulations  for  the  conduct  of  the  Department’s  business:  it  is 
appropriate  “housekeeping”  legislation  and  follows  the  language  of  the  first 
sentence  of  the  existing  statute. 

The  important  new  provisions  of  the  bill  are  those  which  set  out  the  condi¬ 
tions  under  which  agencies  of  the  Government  may  be  compelled  to  produce 
records  otherwise  withheld.  Federal  district  courts  would  have  the  power  to 
compel  agencies  to  produce  records  under  the  sanction  of  contempt  charges. 
Action  could  be  initiated  by  a  complaint  after  which  the  agency  would  bear  the 
burden  of  sustaining  its  action.  The  court  could,  in  its  discretion,  give  precedence 
on  its  docket  to  complaints  filed  under  the  authority  of  the  proposed  bill.  The 
provisions  appear  to  be  unnecessary,  particularly  in  their  application  to  the 
National  Aeronautics  and  Space  Administration.  In  a  letter  addressed  to  the 
subcommittee  under  date  of  March  17,  1965,  this  agency  stated : 

“NASA’s  official  policy  is  that  no  limitations  are  placed  upon  the  availability 
of  records  to  the  public  except  those  which  are  imposed  pursuant  to  Executive 
Order  No.  10501,  as  amended,  pertaining  to  the  disclosure  of  information  classi¬ 
fied  in  the  interest  of  national  security.  In  addition,  however,  limitations  are 
placed  upon  the  disclosure  of  information  submitted  by  individuals  and  firms 
which  is  proprietary,  or  consists  of  trade  secrets,  or  confidential  financial  infor¬ 
mation.  In  this  latter  connection,  18  U.S.C.  1905  imposes  criminal  penalties  upon 
employees  of  the  Government  who  disclose  such  information  without  authority 
of  law.  The  availability  of  security  and  personnel  records  and  reports  is  like¬ 
wise  limited  in  many  instances  in  order  to  protect  the  sources  of  the  Government’s 
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information  as  well  as  the  legitimate  right  of  privacy  of  the  individuals  con¬ 
cerned.” 


It  should  be  noted  that  all  classes  of  records  excepted  from  NASA’s  general 
policy  as  stated  above,  under  subsection  (c)  of  the  proposed  legislation,  would 
he  privileged. 

The  legislation  would  impose  undue  burdens  on  the  Government  and  its  officials 
in  carrying  out  its  business.  The  courts  have  long  recognized  the  necessity  for 
officials  of  the  Government  to  exercise  their  duties  unembarrassed  by  lawsuits 
in  respect  of  actions  taken  in  the  performance  of  their  work — suits  which  would 
consume  time  and  energies  that  would  otherwise  be  devoted  to  governmental 
services.  Barr  v.  Matteo,  360  U.S.  564,  571  (1959)  ;  Gregoire  v.  Biddle,  177  F.  2d 
O  i  9,  581. 


There  is  no  precise  meaning  ascribed  to  the  term  “records”  as  it  appears  in 
subsection  (b).  It  could  mean  any  document  or  item  containing  information  in 
the  possession  of  the  agency  including  such  diverse  objects  as  contracts,  invoices, 
transcription  belts,  and  tape  recordings.  Moreover,  there  later  appears  in  sub¬ 
section  (b)  the  phrase  “records  and  information.”  It  is  not  clear  whether  the 
term  “records,”  when  it  first  appears,  is  intended  to  encompass  “information,” 
nor  is  it  clear  what  “information”  would  mean  as  opposed  to  “records.”  If  it 
means  something  different  from  records,  then  it  would  not  be  available  under 
agency  procedures  which  only  encompass  means  of  acquiring  “records,”  leaving 
“information”  to  be  acquired  through  court  process. 

There  is  no  requirement  that  one  requesting  records  identify  the  desired  item 
or  make  a  showing  that  he  has  a  legitimate  need  for  them.  Anyone,  merely  out 
of  idle  curiosity,  could  compel  an  agency  to  produce  all  of  its  records  except  for 
those  classes  of  items  withheld  pursuant  to  subsection  (c)  of  the  proposed  legis¬ 
lation.  The  expense  and  administrative  burden  stemming  from  that  type  of  re¬ 
quest  could  seriously  impair  the  operations  of  any  agency,  including  NASA. 

Shifting  the  burden  of  proof  to  the  agency  for  sustaining  its  decisions  with 
Tespect  to  withholding  creates  additional  problems.  There  would  be  evidentiary 
questions,  such  as  the  extent  of  the  showing  an  agency  would  have  to  make  to 
sustain  its  actions  and  the  extent  to  which  a  court  would  be  permitted  to  go 
behind  an  administrative  determination  that  records  should  be  withheld  because 
they  deal  with  exempt  categories  of  information. 

From  the  foregoing  it  appears  that,  not  only  is  the  proposed  legislation  un¬ 
necessary  in  that  its  purposes  can  be,  and,  in  fact,  are  being,  accomplished  under 
existing  law,  the  administration  of  them  would  result  in  confusion  and  unneces¬ 
sary  expense  of  time  and  money.  Accordingly,  the  National  Aeronautics  and 
Space  Administration  recommends  against  the  enactment  of  H.R.  5012. 

This  report  has  been  submitted  to  the  Bureau  of  the  Budget  which  has  advised 
that,  from  the  viewpoint  of  the  program  of  the  President,  there  is  no  objection  to 
its  submission  to  the  Congress. 

Sincerely  yours, 


Richard  L.  Callaghan, 
Assistant  Administrator  for  Legislative  Affairs. 


Reply  From  National  Labor  Relations  Board 

National  Labor  Relations  Board, 

Washington,  D.C.,  March  25, 196/t. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information 
of  the  Committee  on  Government  Operations,  House  of  Representatives. 
Dear  Congressman  Moss  :  It  is  our  understanding,  based  on  communications 
with  Mr.  Benny  Kass  of  the  subcommittee  staff,  that  hearings  will  soon  be  held 
on  H.R.  5012,  a  bill  to  amend  section  161  of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  officers  and  agencies  to  withhold  information  and  limit 
the  availability  of  records,  and  that  you  would  be  interested  in  having  an  expres¬ 
sion  of  the  views  of  the  National  Labor  Relations  Board  respecting  the  impact 
this  bill  would  have  upon  its  operations. 

At  the  outset,  permit  me  to  state  that  we  do  not  challenge  the  general  purposes 
of  the  bill  to  assure  access  by  the  public,  to  the  fullest  extent  practicable,  to 
information  concerning  the  operations  of  administrative  and  other  governmental 
agencies.  In  our  view,  however,  the  proposal  contains  a  number  of  serious  defi- 
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ciencies  which,  if  enacted  into  law,  would  hamper  this  agency  in  carrying  out 
its  functions  effectively  and  in  the  best  interests  of  the  public. 

The  proposed  subsection  (b)  of  section  161  would  require  agencies  to  make 
their  records  ‘’available  to  any  person.”  The  phrase  “any  person”  is  unduly 
embracive  and  could  lead  to  a  disruption  of  the  Government’s  business  by  open¬ 
ing  the  door  to  unjustified  requests  for  information  by  curiosity  seekers  and  irre¬ 
sponsible  persons.  (See  testimony  of  Prof.  Kenneth  C.  Davis,  hearings  before 
the  Subcommittee  on  Administrative  Practice  and  Procedure  of  the  Committee 
on  the  Judiciary,  88th  Cong.,  2d  sess.  of  S.  1663,  July  23,  1964,  pp.  247-248.) 
Consideration  should  be  given  to  some  words  of  limitation,  such  as  "persons 
properly  and  directly  concerned”  (as  presently  contained  in  section  3  of  the 
Administrative  Procedure  Act,  5  U.S.C.  1002),  or  “persons  with  a  legitimate 
interest.” 

The  district  court  procedure  set  out  in  subsection  (b)  to  restrain  the  with¬ 
holding  of  agency  records  provides  for  a  de  novo  determination  by  the  court. 
However,  where  the  alleged  withholding  has  taken  place  in  an  administrative 
proceeding  it  would  appear  that  the  normal  procedure  for  judicial  review  of  final 
agency  orders  should  be  followed  and  would  provide  an  adequate  remedy.  In 
the  case  of  this  agency,  section  10(f)  of  the  National  Labor  Relations  Act  pro¬ 
vides  that  any  party  aggrieved  by  a  final  order  of  the  Board  may  obtain  review 
of  such  order  in  an  appropriate  U.S.  court  of  appeals. 

Sxibsection  (b)  also  provides  that  in  suits  to  compel  disclosure  of  records 
“the  burden  shall  be  upon  the  agency  to  sustain  its  action.”  This  is  contrary  to 
the  ordinary  civil  discovery  procedure ;  rule  34  of  the  Federal  Rules  of  Civil 
Procedure  provides  that  a  court  may  order  production  of  books  and  papers  upon 
motion  of  “any  party  showing  good  cause  therefor.”  There  would  appear  to  be 
no  good  reason  to  reverse  the  procedure  when  an  agency  of  the  Government  is 
the  holder  of  the  records  sought  by  a  litigant. 

Subsection  (c)  (2)  excepts  from  the  provisions  of  subsection  (b)  matters  that 
are  “related  solely  to  the  internal  personnel  rules  and  practices  of  an  agency.” 
The  language  of  this  exception  appears  to  be  unduly  restrictive.  We  see  no  good 
reason  for  departing  from  the  exception  now  provided  in  section  3  of  the  Admin¬ 
istrative  Procedure  Act — i.e.,  “any  matter  relating  solely  to  the  internal  manage¬ 
ment  of  an  agency,”  and  this  language  should  be  substituted. 

Subsection  (c)  (3)  excepts  matters  that  are  “specifically  exempted  from  dis¬ 
closure  by  statute.”  The  use  of  the  narrow  term  “statute”  fails  to  take  into1 
account  the  law  in  this  area  created  by  sound  judicial  decisions.  The  substitu¬ 
tion  of  “law”  for  “statute”  would  preserve  the  carefully  considered  principles 
established  in  such  landmark  cases  as  U.S.  v.  Morgan ,  313  U.S.  409,  422 :  Hick¬ 
man  v.  Taylor,  329  U.S.  657 ;  Kaiser  Aluminum  Co.  v.  U.S.,  157  F.  Supp.  939  (Ct. 
Cl. ) ,  and  Roviaro  v.  U.S.,  353  U.S.  53,  59-62. 

Subsection  (c)  (4)  excepts  matters  that  are  “trade  secrets  and  commercial  or 
financial  information  obtained  from  the  public  and  privileged  or  confidential.” 
The  phrase  “commercial  or  financial”  unnecessarily  limits  this  exception.  The 
equivalent  exception  in  S.  1666  (88th  Cong..  2d  sess.),  as  passed  by  the  Senate 
(110  Congressional  Record  17080),  contained  more  preferable  language,  i.e., 
“trade  secrets  and  other  information  obtained  from  the  public  and  customarily 
privileged  or  confidential.” 

Subsection  (c)  (5)  excepts  “interagency  or  intra-agency  memoranda  or  letters 
dealing  solely  with  matters  of  law  or  policy.”  There  is  infrequent  occasion  to 
deal  with  abstract  legal  or  policy  questions;  most  agency  internal  communica¬ 
tions  relate  to  legal  or  policy  issues  based  upon  a  specific  set  of  facts  or  to  mixed 
questions  of  law,  policy,  and  fact.  In  view  of  the  limited  nature  of  the  exception 
provided  by  (5),  an  agency  would  thus  be  required  to  make  available  virtually 
all  of  its  internal  documents,  since  most  of  them  would  deal  to  some  extent  with' 
facts.  This  would  include  internal  staff  memoranda  containing  advice  and  rec¬ 
ommendations  relative  to  pending  cases,  working  papers,  tentative  draft  deci¬ 
sions,  etc.  All  of  these  documents  tend  to  reveal  the  mental  processes  of  decision 
makers  and  their  staffs  in  arriving  at  determinations  in  specific  cases  and  are 
entitled  to  be  privileged  against  disclosure.  See  Morgan  v.  U.S.,  supra,  and 
Kaiser  Aluminum  Co.  v.  N.L.R.B.,  supra.  In  sum,  if  internal  reports  are  to  be 
worth  anything,  they  must  be  based  on  facts  rather  than  abstractions,  and  they 
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must  be  the  free  expressions  of  those  who  prepare  them  and  not  something 
“cleared  for  publication.”  As  the  Supreme  Court  said  in  Hickman  v.  Taylor, 
supra,  “Not  even  the  most  liberal  of  discovery  theories  can  justify  unwarranted 
inquiries  into  the  files  and  mental  impressions  of  an  attorney.”  This  is  to  say 
nothing  of  the  mental  processes  of  the  decisionmakers  themselves.  It  is  sug¬ 
gested,  therefore,  that  this  exception  be  broadened  to  read  as  follows :  “inter¬ 
agency  or  intra-agency  memoranda,  letters,  or  other  papers.” 

Subsection  (c)  (6)  excepts  “personnel  and  medical  files  and  similar  matters  the 
disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy.”  While  there  is  some  ambiguity  here,  we  construe  this  as  providing 
an  unqualified  exception  for  personnel  and  medical  files,  the  limiting  phrase 
“the  disclosure  of  which,  etc.”,  modifying  only  “similar  matters.”  There  is  no 
reason  why  only  personnel  and  medical  files  should  be  generally  excepted.  In 
any  event,  the  requirement  of  a  “clearly  unwarranted  invasion  of  personal 
privacy”  would  appear  to  be  unduly  restrictive  and  to  offer  insufficient  protection 
to  a  right  highly  valued  in  our  democratic  society.  Consideration  should  be 
given  to  the  deletion  of  the  underlined  phrase. 

Subsection  (c)(7)  excepts  from  availability  “investigatory  files  compiled 
for  law  enforcement  purposes  except  to  the  extent  they  are  available  by  law 
to  a  private  party.”  This  provision  would  appear  to  permit  a  Board  respondent 
to  obtain  the  affidavits  taken  from  employees  and  other  persons  in  the  course 
of  the  preliminary  investigation  of  an  unfair  labor  practice  case,  even  though 
those  persons  may  never  be  called  as  witnesses  in  the  proceeding.  For,  “to  the 
extent  *  *  *  available  by  law  to  a  private  party,”  could  well  encompass  the 
discovery  procedures  of  the  Federal  Rules  of  Civil  Procedure,  and  such  affidavits 
would  be  obtainable  under  those  procedures.  To  permit  the  disclosure  of  pre¬ 
trial  statements  of  persons  who  may  never  be  called  as  witnesses  would  unduly 
interfere  with  the  administration  of  the  National  Labor  Relations  Act,  for  these 
persons,  who  are  generally  employees,  would  be  reluctant  to  give  statements 
if  they  knew  that  their  statements  could  be  revealed  to  a  hostile  employer  or 
union  in  a  position  to  take  retaliatory  action  affecting  their  economic  welfare, 
even  though  they  may  not  be  called  to  testify.  In  recognition  of  this  fact,  the 
courts  have  held  that  it  is  an  interference  with  employee  rights  under  the  act 
for  an  employer  to  ask  employees  for  copies  of  statements  which  they  have  given 
to  Board  agents,  and  about  the  matters  contained  in  those  statements.  Texas 
Industries  v.  N.L.R.B.,  336  F.  2d  128  (C.A.  6)  ;  Surprenant  Mfg.  Go.  v.  N.L.R.B., 
58  LRRM  2484  (C.A.  6)  ;  N.L.R.B.  v.  Winn-Dixie,  58  LRRM  2475  (C.A.  6). 
Under  the  more  limited  Jencks  rule,  which  is  applicable  to  Board  proceedings, 
pretrial  statements  are  made  available,  but  only  in  the  cases  of  those  persons 
who  have  been  called  as  witnesses  in  the  Board  proceeding.  Accordingly,  it  is 
suggested  that  the  exclusion  in  (7)  be  amended  as  follows:  “(7)  investigatory 
files,  including  statements  of  agency  witnesses  until  such  witnesses  have  been 
called  to  testify  in  an  action  or  proceeding  and  request  is  timely  made  by  a 
private  party  for  the  production  of  relevant  parts  of  such  statements  for  pur¬ 
poses  of  cross-examination.” 

Finally,  the  proposed  subsection  (a)  of  section  161  authorizes  “the  head 
of  each  Department  to  prescribe  regulations  *  *  *  for  the  government  of  his 
Department.”  This  has  been  interpreted  as  not  being  applicable  to,  and  thus 
not  vesting  this  authority  in,  heads  of  “agencies”  as  distinguished  from  “De¬ 
partments.”  A  recent  decision  of  the  U.S.  Court  of  Appeals  for  the  Ninth  Cir¬ 
cuit  so  held:  General  Engineering,  Inc.,  and  Harvey  Aluminum,  v.  Rational  Labor 
Relations  Board,  58  LRRM  2432  (C.A.  9).  There  is  something  of  an  anomaly 
in  using  a  statute  which  is  otherwise  not  applicable  to  “agencies”  to  prescribe 
rules  relating  to  the  availability  of  their  records.  It  is  suggested  that  consid¬ 
eration  be  given  to  clarifying  the  applicability  of  section  161(a)  to  make  it 
clear  that  heads  of  agencies  are  also  included. 

In  view  of  the  above  comments,  this  agency  would  be  opposed  to  the  enact¬ 
ment  of  H.R.  5012  in  its  present  form.  We  would  appreciate  having  this  report 
included  in  the  record  of  the  hearings  on  this  bill. 

The  Bureau  of  the  Budget  has  advised  that  it  has  no  objection  to  the  sub¬ 
mission  of  this  report  to  your  committee. 

Sincerely  yours, 


William  Felpesman,  Solicitor. 
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Reply  From  Securities  and  Exchange  Commission 


Securities  and  Exchange  Commission, 

Washington,  D.G.,  March  19, 1965. 


Re  H.R.  5012,  H.R.  5013,  H.R.  5014,  H.R.  5015,  H.R.  5016,  H.R.  5017,  H.R.  5018, 
H.R.  5019,  H.R.  5020,  H.R.  5021,  H.R.  5237,  H.R.  5406,  H.R.  5520,  H.R.  5583, 
H.R.  6172,  89th  Congress. 


Hon.  William  L.  Dawson, 

Chairman,  Committee  o>n  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  The  Bureau  of  the  Budget  has  advised  that  from  the 
standpoint  of  the  administration’s  program  it  has  no  objection  to  the  comments  in 
the  Commission’s  memorandum  on  the  above  bills. 

Sincerely  yours, 

Hugh  F.  Owens,  Commissioner. 


Memorandum  on  H.R.  5012,  89th  Congress 

The  provisions  of  H.R.  5012  are  intended  “[t]o  make  sure  that  the  public  gets 
the  information  it  is  entitled  to  have  about  public  business  *  *  *  .”  1  by  amend¬ 
ing  section  161  of  the  Revised  Statutes  of  the  United  States  (5  U.S.C.  22),  com¬ 
monly  known  as  the  Federal  “housekeeping”  statute.  To  accomplish  this  pur¬ 
pose  the  bill  would  require  that,  all  agency  records,  with  certain  limited  ex¬ 
ceptions,  be  made  available  for  inspection  by  any  person. 

This  Commission  agrees  that  unnecessary  secrecy  in  the  operation  of  the 
Government  should  be  eliminated  and  that  Government  agencies  should  at¬ 
tempt  to  facilitate  the  securing  of  information  by  members  of  the  public  having 
a  legitimate  interest  therein.  Indeed,  the  enactment  of  the  statutes  administered 
by  this  Commission  was  in  large  part  motivated  by  the  desirability  of  making 
information  available  to  members  of  the  public  which  might  be  pertinent  to  their 
investment  decisions.  Accordingly,  the  vast  bulk  of  material  contained  in  this 
Commission’s  files  is  public  and  the  Commission  makes  every  effort  to  have  it 
readily  available  to  the  press  and  to  individual  members  of  the  public.2  The 
Commission  attempts  to  comply  not  only  with  the  letter  of  section  3  of  the 
Administrative  Procedure  Act,  dealing  with  public  information,  but  also  with  the 
spirit  of  that  section.  Rule  25(a)  of  the  Commission’s  Rules  of  Practice  pro¬ 
vides  that  all  information  contained  in  documents  filed  with  the  Commission  is 
public  unless  otherwise  provided  by  statute  or  rule  or  directed  by  the  Commis¬ 
sion.  In  addition  to  complying  with  the  publication  provisions  of  section  3  of 
the  Administrative  Procedure  Act,  the  Commission  seeks  to  assure  wide  dis¬ 
semination  of  its  rule  proposals,  rules,  opinions  and  interpretations  adopted 
for  the  guidance  of  affected  persons  by  furnishing  copies  of  this  material  to  the 
press,  making  it  available  for  public  inspection  at  the  Commission’s  offices  and 
sending  copies  to  numerous  persons  on  mailing  lists  which  the  Commission 
maintains.  These  mailing  lists  include  persons  who  are  directly  subject  to  regu¬ 
lation  by  the  statutes  we  administer  as  well  as  those  who  have  requested  certain 
classes  of  material  from  the  Commission.  The  latter  category  alone  includes 
more  than  35,000  names. 

On  the  other  hand,  the  Commission  treats  certain  types  of  matters  as  non¬ 
public,  including  documents  afforded  confidential  treatment  pursuant  to  schedule 
A,  paragraph  30  of  the  Securities  Act  of  1933,  section  24  of  the  Securities  Ex¬ 
change  Act  of  1934,  section  22(b)  of  the  Holding  Company  Act  of  1935,  section 
45(a)  of  the  Investment  Company  Act  of  1940,  and  section  210  of  the  Investment 
Advisers  Act  of  1940,  and  proceedings  in  connection  therewith,  material  obtained 
in  any  nonpublic  proceeding,  inter-agency  and  in tra -agency  correspondence,  memo¬ 
randums  and  working  papers,  documents  relating  to  internal  matters,  prelim¬ 
inary  copies  of  proxy  material,  correspondence  with  the  public,  and  classified 
material. 

The  major  difficulties  that  would  be  created  for  this  Commission  by  enactment 
of  H.R.  5012  would  flow  from  possible  arguments  that  various  of  the  exceptions 
from  the  general  disclosure  requirements  are  not  sufficiently  broad  to  permit 


1  See  remarks  of  Congressman  Fascell  when  introducing  H.R.  5013,  an  identical  bill. 
Ill  Congressional  Record  2857  (1965). 

4  The  breadth  of  the  material  available  to  the  public  is  demonstrated  by  the  list  which 
the  Commission  has  prepared  and  issued  to  the  public  entitled  “Compilation  of  Documentary 
Materials  Available  in  the  SEC,”  a  copy  of  which  is  attached. 
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confidential  treatment  of  some  types  of  information  that  we  believe  should  not 
he  made  generally  public. 

We  are  of  the  view  that  there  are  important  considerations  why  certain 
material  in  the  Commission’s  files  should  not  be  subject  to  general  public  scru¬ 
tiny,  as  where  disclosure  of  the  material  would  impair  the  advice  and  assistance 
we  render  to  persons  seeking  to  comply  with  the  statutes  we  administer,  where 
it  would  unfairly  injure  members  of  the  public,  or  where  it  would  interfere  with 
free  communication  between  Government  officials  with  respect  to  the  most 
efficacious  manner  of  administering  the  law.  Certain  of  these  considerations 
are  recognized  in  the  legislative  history  of  the  Administrative  Procedure  Act, 
which  points  to  the  problem  of  publicity  which  might  “reflect  adversely  upon 
any  person,  organization,  product  or  commodity”  prior  to  “actual  and  final 
adjudication”  by  an  agency.  (H.  Rept.  1980,  79th  Cong.,  2d  sess.  (1946),  p.  40.) 
The  importance  of  these  considerations  may  vary  in  different  situations.  Thus, 
information  sought  in  a  congressional  investigation  or  pertinent  to  the  deter¬ 
mination  of  a  lawsuit  might  properly  be  made  available  despite  countera vailing 
considerations  which  would  be  sufficient  to  refuse  to  make  the  information  avail¬ 
able  to  casual  inquirers. 

We  would  emphasize  that,  as  to  a  large  part  of  the  material  in  the  Commis¬ 
sion’s  files  which  is  not  made  public,  the  primary  l’eason  for  privacy  is  to  protect 
the  rights  and  interests  of  private  persons  having  business  before  the  Commission. 
The  statutes  administered  by  the  Commission  have  an  impact  on  a  wide  variety 
and  great  number  of  business  transactions  and  arrangements ;  consequently, 
businessmen  very  often  must  determine  the  effect  of  these  statutes  upon  proposed 
transactions  and  arrangements  and  the  steps  necessary  to  be  taken  in  planning 
and  executing  them  so  that  there  will  be  no  delays  resulting  from  questions  that 
might  otherwise  be  raised  a,s  to  full  compliance  with  the  securities  law.  To  en¬ 
able  these  matters  to  be  resolved  properly,  full  details  of  proposed  transactions 
such  as  mergers,  acquisitions,  and  financing  plans  are  given  to  and  discussed  with 
the  Commission’s  staff,  often  substantially  in  advance  of  the  consummation  of  the 
transactions.  Businessmen  expect,  and  we  believe  have  a  right  to  expect,  that 
their  confidence  in  disclosing  these  matters  will  he  respected ;  otherwise  the 
administration  of  the  Federal  securities  laws  would  be  greatly  complicated 
and  the  ability  of  American  and  international  business  organizations  to  plan 
and  execute  important  transactions  within  time  schedules  required  by  economic 
circumstances  would  be  impaired.  These  transactions  may  be  of  international 
importance  and  sometimes  directly  involve  foreign  governments.  Without  these 
informal  discussions  by  which  business  problems  are  resolved  in  a  businesslike 
way,  administration  of  the  securities  laws  would  be  greatly  impaired  and,  indeed, 
it  is  doubtful  that  these  laws  could  be  effectively  administered.  The  Commission 
has  repeatedly  been  commended  for  evolving  such  informal  procedures  for  advis¬ 
ing  persons  seeking  to  comply  with  the  law.  Professor  Loss  has  stated :  * 
“This  practice — which  a  task  force  of  the  second  Hoover  Commission  reported  as 
having  been  ‘most  effectively  used’  by  the  SEC *  4 * — is  an  essential  and  popular 
service  with  the  bar  and  the  securities  industry.  Thousands  of  such  opinions 
are  given  each  year.” 

Privacy  is  essential  to  this  process.  Businessmen  should  not  be  compelled 
to  give  premature  publicity  to  proposed  business  transactions  which  they  would 
otherwise  keep  strictly  confidential  for  the  protection  of  their  business,  simply 
because,  as  a  practical  matter,  it  is  necessary  that  they  consult  the  Commission 
in  advance.  Moreover,  premature  and  unplanned  disclosure  of  contemplated 
business  transactions  which  are  discussed  with  the  Commission  could  affect 
the  markets  for  the  securities  of  the  companies  involved 6  and  afford  an  op¬ 
portunity  to  overreach  the  investing  public  to  those  persons  who  first  gained  ac¬ 
cess  to  the  information. 

Similarly  it  would  be  impossible  as  a  practical  matter  for  the  Commission 
to  enforce  its  proxy  rules  if  it  were  unable  to  keep  preliminary  proxy  material 
nonpublic.  The  Commission’s  proxy  rules,  which  relates  to  corporate  elections 
and  corporate  actions  requiring  the  vote  of  security  holders  and  which  are 
applicable  to  all  corporations  listed  on  national  securities  exchanges  as  well  as 
to  numerous  other  companies,  provide  that  material  to  be  sent  to  stockholders 


8  3  Loss,  “Securities  Regulation”  (1961),  p.  1895. 

4  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  Task  Force 

Report  on  Legal  Services  and  Procedures  (1955)  189. 

'■See  Report  of  Special  Study  of  the  Securities  Markets  of  the  Securities  and  Exchange 
•Commission,  H.  Doc.  95,  pt.  3,  88th  Cong.,  1st  sess.  (1963),  pp.  70-93. 
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shall  be  filed  first  in  preliminary  form  with  this  Commission.  The  examining 
staff  make  certain  suggestions  so  that  the  material  will  not  be  in  any  way 
misleading  and  it  is  only  after  the  participants  have  had  an  opportunity  to  make 
the  changes  suggested  by  the  staff  that  the  definitive  material  is  sent  out  to 
shareholders.  By  reason  of  the  nonpublic  nature  of  the  preliminary  material 
we  have  been  able  with  a  minimum  of  litigation  to  see  to  it  that  American  in¬ 
vestors  have  had  fairly  presented  to  them  the  matters  upon  which  they  must 
vote.  Were  the  preliminary  material  public  and  susceptible  to  being  reprinted 
in  the  press,  there  would  be  no  opportunity  for  staff  processing  of  the  material 
and  the  Commission’s  only  remedy  would  be  to  seek  injunctive  relief  in  the 
courts.  That  alternative,  besides  being  time  consuming  and  expensive,  can 
rarely  provide  full  relief  and  may  require  postponement  of  corporate  meetings 
and  generally  disrupt  the  affairs  of  the  business  community. 

Accordingly,  while  we  believe  that  the  foregoing  types  of  information,  as  well 
as  the  staff’s  work  product  in  connection  therewith,  are  intended  to  be  in¬ 
cluded  in  exemption  (4)  of  the  bill  for  matters  that  are  "trade  secrets  and 
commercial  or  financial  information  obtained  from  the  public  and  privileged 
or  confidential,”  we  urge  that  this  be  made  clear. 

Other  material  in  the  Commission’s  files  is  nonpublic  primarily  to  protect 
persons  against  the  possibility  of  adverse  publicity  if  it  should  ultimately  be 
determined  that  charges  against  them  have  not  been  substantiated.  In  the 
event  that  charges  should  not  be  proved  in  such  cases,  not  even  the  Commis¬ 
sion’s  opinion  would  be  made  public.  We  are  concerned  about  possible  argu¬ 
ments  that  such  material  is  not  “specifically  exempted  from  disclosure  by 
statute”  (exception  (3))  or  otherwise  exempted.  Where  the  Commission  in¬ 
stitutes  proceedings  pursuant  to  rule  2(e)  of  its  rules  of  practice  to  disqualify 
a  practitioner  before  it,  the  proceedings  are  nonpublic.  With  respect  to  pro¬ 
ceedings  for  the  revocation  or  denial  of  registration  of  brokers  and  dealers 
in  securities  or  of  investment  advisers,  section  22  of  the  Securities  Exchange 
Act  of  1934  and  section  212  of  the  Investment  Advisers  Act  of  1940  have  been 
interpreted  to  permit  private  proceedings  for  they  say  that  hearings  ordered 
by  the  Commission  thereunder  “may  be  public.” 6  Whether  the  Commission 
makes  these  revocation  or  denial  proceedings  public  depends  upon  considerations 
present  in  the  particular  situations.  Thus,  broker  and  dealer  denial  or  revoca¬ 
tion  proceedings  may  be  made  public  where  they  are  based  upon  facts  established 
in  public  records,  as  for  example,  where  proceedings  are  based  upon  an  injunc¬ 
tion,  a  criminal  conviction,  or  a  prior  determination  by  the  Commission  in  an 
order  or  decision  which  has  become  public  that  violations  were  committed  by  a 
particular  person.  If  the  Commission  has  previously  determined  in  a  revoca¬ 
tion  or  denial  proceeding  that  a  particular  individual  willfully  violated  the 
Securities  Act  or  the  Securities  Exchange  Act,  a  subsequent  proceeding  arising 
out  of  an  application  for  registration  by  that  person  or  a  proceeding  involving 
a  registrant  controlled  by  or  controlling  such  person  and  based  upon  the  prior 
finding  as  to  that  person,  would  normally  be  public.  The  proceedings  may  be 
made  public  because  substantial  charges  of  fraud  are  involved  or  it  otherwise 
appears  that  the  investing  public  should  be  alerted  to  the  situation  prior  to  the 
completion  of  the  proceedings.  Another  reason  for  ordering  public  proceedings 
may  be  to  alert  injured  investors  to  the  possibility  of  a  civil  remedy  prior  to 
the  running  of  the  statute  of  limitations.  Likewise,  proceedings  may  be  made 
public  to  alert  the  securities  industry  to  the  fact  that  the  Commission  has  taken 
action  with  respect  to  the  particular  practices  to  be  involved  in  the  proceedings. 
It  should  be  noted  that  where  the  Commission  directs  that  a  proceeding  be  non¬ 
public  the  privacy  can,  of  course,  be  waived  by  the  subject  of  the  proceeding. 

The  American  Bar  Association  has  indicated  its  view  that  such  Commission 
proceedings  should  be  made  public  only  on  an  even  more  limited  basis  and  should 
normally  be  nonpublic.  It  has  urged  the  Commission  “*  *  *  to  provide  that 
disciplinary  proceedings  involving  brokers,  dealers,  or  other  nersons  engaged  in 
the  securities  business  will  be  conducted  in  private  and  without  publicity  as  to 
their  pendency  or  the  facts  developed  therein  *  *  *”  except  where  the  Com¬ 
mission  has  determined  in  an  independent  private  proceeding  that  the  discipli¬ 
nary  proceeding  should  be  conducted  publicly.  See  Resolution  IV,  February  17, 
1964,  House  of  Delegates,  American  Bar  Association. 

We  are  also  concerned  that  it  might  be  argued  that  exception  (5)  for 
“interagency  or  intra-agency  memorandums  or  letters  dealing  solely  with  matters 


0  See  also  sec.  19  of  the  Public  Utility  Holding  Company  Act  of  1935,  sec.  320  of  the 
Trust  Indenture  Act  of  1939,  and  sec.  41  of  the  Investment  Company  Act  of  1940. 
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•  of  law  or  policy”  is  not  applicable  if  such  documents  deal  with  law  or  policy  in  the 
context  of  specific  facts.  This  argument  would  convert  such  work  product  of 
the  professional  staff  of  the  Commission,  and  of  the  Commissioners  themselves, 
into  public  documents.  We  do  not  see  what  purpose  would  be  served  by  giving 
the  general  public  access  to  such  material  or  to  such  other  memorandums  as 
those  recording  conferences  among  the  Commissioners,  between  the  Commission 
and  the  staff,  or  between  representatives  of  this  and  those  of  other  agencies,  such 
as  the  Department  of  Justice,  relating  to  specific  factual  situations.  We  can  see 
no  reason  why  such  memorandums  exchanged  between  Commissioners  and  the 
staff  should  be  treated  differently  from  those  between  Federal  judges  and  their 
assistants. 

The  proposed  amendments  also  would  authorize  district  courts  to  order  the 
production  of  information  improperly  withheld  from  any  person.  We  assume  no 
change  is  intended  in  the  normal  requirement  of  exhaustion  of  administrative 
remedies,  for  surely  a  refusal  by  the  staff  where  Commission  review  is  available 
but  not  invoked  should  not  support  interference  by  a  district  court. 

We  also  assume  that  the  provision  entitling  a  person  to  a  district  court  trial 
de  novo  of  the  propriety  of  an  agency’s  withholding  of  requested  material  is  not 
to  be  construed  to  defeat  confidential  treatment  where  properly  given.  Thus,  we 
would  suppose  that  any  examination  of  the  information  sought  would  consist 
of  an  in-camera  inspection  by  the  judge. 

Finally,  we  suggest  that  subsection  (a)  of  the  bill  be  amended  by  inserting 
the  words  “and  Agency”  immediately  after  “Department”  in  the  first  line  thereof 
(line  5,  p.  1  of  the  bill)  and  inserting  the  words  “or  Agency”  immediately  after 
“Department”  in  the  third  line  thereof  (line  7,  p.  1).  This  suggestion  is  made 
on  the  assumption  that  subsection  (c)  is  intended  to  permit  agencies  as  well  as 
departments  to  maintain  the  confidentiality  of  material  in  the  exempted  cate¬ 
gories.  The  present  structure  of  the  bill  may  give  rise  to  arguments  that  the 
authority  for  nondisclosure  provided  in  subsection  (c)  relates  only  to  govern¬ 
mental  bodies  to  wrhich  subsection  (a)  applies. 

Should  the  foregoing  views  not  be  adopted,  the  Commission  would  feel  con¬ 
strained  to  oppose  the  bill  in  its  present  form. 


Reply  From  Selective  Service  System 

Selective  Service  System, 
Washington,  D.C.,  May  7,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and,  Government  Information  Subcommittee  of  the 
Committee  on  Government  Operations,  Rayburn  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  am  pleased  to  furnish  my  comments  as  you  requested 
in  your  letter  of  March  25,  1965,  on  H.R.  5012,  a  bill  to  amend  section  161  of 
the  Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and  agen¬ 
cies  to  withhold  information  and  limit  the  availability  of  records. 

The  Selective  Service  System  has  in  the  past  pointed  out  that  legislation  in 
this  area  would  jeopardize  Selective  Service  operations  unless  it  contained  an 
exception  for  the  material  in  the  files  of  registrants  obtained  in  confidence  and 
heretofore  protected  from  disclosure  by  law  or  regulation. 

H.R.  5012  includes  an  exception  from  disclosure  of  personnel  and  medical 
files  and  similar  matters  the  disclosure  of  which  would  constitute  a  clearly  un¬ 
warranted  invasion  of  personal  privacy.  That  language  appears  to  assure  the 
confidentiality  of  registrant  files  essential  to  the  continued  operation  of  Selective 
Service. 

With  that  exception  included,  the  bill,  if  it  became  law,  would  permit  the 
Selective  Service  System  to  continue  to  obtain  from  registrants  the  information 
necessary  for  their  proper  classification  which  is  basic  to  the  proper  selection 
of  individuals  for  service  in  the  Armed  Forces  as  needed. 

In  another  respect,  however,  a  provision  of  the  bill  would  so  adversely  affect 
the  operations  of  the  System  that  I  have  to  oppose  its  enactment.  The  bill 
would  protect  from  disclosure  only  those  internal  agency  working  papers  which 
are  interagency  or  intraagency  memorandums  or  letters  dealing  solely  with 
matters  of  law  or  policy.  This  restriction  is  far  too  narrow.  It  would  leave 
available  to  the  public  practically  everything  reduced  to  writing  other  than  such 
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memorandums  or  letters.  Any  reference  or  statement  in  a  memorandum  or 
letter  concerning  any  matter  other  than  law  or  policy  would  apparently  remove 
it  from  protection. 

The  Bureau  of  the  Budget  has  advised  that  it  has  no  objection  to  the  submis¬ 
sion  of  this  report  to  your  committee. 

Sincerely  yours. 

Lewis  B.  Hershey,  Director. 


Veterans’  Administration 

Veterans’  Administration, 
Washington,  D.C.,  March  15,  1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on>  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  a  report  by  the 
Veterans’  Administration  on  H.R.  5012,  H.R.  5013,  H.R.  5014,  H.R.  5015,  H.R.  5016, 
H.R.  5017,  H.R.  5018,  H.R.  5019,  H.R.  5020,  and  H.R.  5021,  identical  89th  Con¬ 
gress  bills,  each  entitled  “A  bill  to  amend  section  161  of  the  Revised  Statutes 
with  respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  in¬ 
formation  and  limit  the  availability  of  records.” 

These  bills  would  amend  section  161  of  the  Revised  Statutes  of  the  United 
States  (5U.S.C.  22)  by  adding  thereto  new  subsections  (b)  and  (c). 

Subsection  (b)  would  provide  that  every  agency  “shall,  in  accordance  with 
published  rules  stating  the  time,  place,  and  procedure  to  be  followed,  make  all 
its  records  promptly  available  to  any  person.”  In  addition,  it  would  provide  for 
judicial  enforcement,  vesting  jurisdiction  in  the  district  courts  of  the  United 
States  to  enjoin  an  agency  from  withholding  records  or  information,  other  than 
records  or  information  specifically  excluded  from  the  scope  of  the  bill,  deter¬ 
mining  the  matter  de  novo,  with  the  burden  upon  the  agency  to  sustain  its  ac¬ 
tion.  It  further  specifically  authorizes  punishment  of  responsible  officers  for 
contempt  where  there  is  noncompliance  with  the  court’s  order  and  gives  proceed¬ 
ings  under  this  section  precedence  on  the  docket  over  all  other  causes,  except  such 
other  causes  as  the  court  deems  of  greater  importance. 

Subsection  (c)  would  authorize  withholding  information  from  the  public  or 
limiting  the  availability  of  records  to  the  public  in  eight  instances ;  specifically 
matters  (1)  that  are  required  by  Executive  order  to  be  kept  secret  in  the  in¬ 
terest  of  the  national  defense  or  foreign  policy;  (2)  related  solely  to  the  internal 
personnel  rules  and  practices  of  the  agency;  (3)  exempted  from  disclosure  by 
statute;  (4)  trade  secrets  and  commercial  or  financial  information  obtained 
from  the  public  and  privileged  or  confidential;  (5)  interagency  or  intraagency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy;  (6)  per¬ 
sonnel  and  medical  files  and  similar  matters,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy;  (7)  investigatory 
files  compiled  for  law  enforcement  purposes,  except  to  the  extent  available  by 
law  to  a  private  party ;  and  (8)  contained  in  or  related  to  examination,  operating, 
or  condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or  supervision  of  financial  institutions. 

Under  the  provisions  of  these  bills,  veterans’  claims  matters  would  continue 
to  be  exempt  from  disclosure  because  of  section  3301  of  title  38,  United  States 
Code,  which  provides  in  part:  “All  files,  records,  reports,  and  other  papers  and 
documents  pertaining  to  any  claim  under  any  of  the  laws  administered  by  the 
Veterans’  Administration  shall  be  confidential  and  privileged,  and  no  disclosures 
thereof  shall  be  made  except  as  follows.” 

Following  the  quoted  language,  certain  specific  exemptions  are  made  under 
which  material  otherwise  confidential  may  be  released.  In  general,  these 
pertain  to  disclosures  to  the  claimant  or  his  duly  authorized  agent  or  representa¬ 
tive  as  to  matters  concerning  himself  alone,  or  when  information  is  required 
by  process  of  a  U.S.  court  or  by  any  department  or  other  agency  of  the  U.S. 
Government.  One  exemption  is  the  requirement  that  the  amount  of  pension, 
compensation,  or  dependency  and  indemnity  compensation  of  any  beneficiary 
shall  be  made  known  to  any  person  who  applies  for  such  information.  Likewise, 
these  bills  would  exempt  from  disclosure  internal  rules  and  practices  dealing 
with  personnel  and  internal  communications  dealing  solely  with  matters  of  law 
or  policy. 
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While  the  exceptions  provided  in  these  bills  remove  many  of  the  areas  of 
major  concern,  it  is  believed  that,  if  enacted  into  law  in  their  present  form, 
there  would  be  a  resultant  adverse  impact  on  this  agency.  Purely  as  a  matter 
of  good  business  management  and  efficiency,  it  would  be  undesirable  to  create 
a  situation  under  which  agency  officials  would  be  reluctant  to  reduce  anything  to 
writing  unless  it  was  so  innocuous  that  it  could  be  made  available  to  any 
person  including  the  press,  private  counsel,  speculators,  Government  contractors, 
or  even  the  idly  curious,  at  any  time,  present  or  future.  It  would  seriously 
impede  the  effectiveness  of  administrative  investigations,  the  successful  con¬ 
duct  of  which  is  no  less  dependent  on  their  confidential  nature,  than  an  investi¬ 
gation  conducted  for  law  enforcement  purposes.  It  is  difficult  to  conceive  a 
successful  procurement  program  were  contractors  to  be  afforded  access  to  the 
agency’s  records,  such  as  estimates  of  costs,  prior  to  bidding. 

Administratively  it  is  believed  that,  if  enacted  into  law,  these  bills  would 
give  rise  to  many  complex  and  costly  prolbems.  They  are  so  broad  in  scope 
that  they  could,  and  probably  would,  create  excessive  demands  on  an  agency  for 
information,  requiring  costly  duplication  and  transfer  of  records  in  order  to 
make  them  available.  Further,  the  easy  access  to  the  courts  provided  in  the 
bill  could  give  rise  to  extensive  litigation,  which  in  many  instances,  would 
be  unwarranted  by  the  circumstances.  The  impact  of  this  problem  is  great¬ 
ly  magnified  by  the  failure  of  the  bill  to  limit  in  any  way  the  persons  to  whom 
the  records  must  be  made  available,  subjecting  the  agency  to  requests  which 
could  be  frivolous,  without  purpose,  and  in  some  cases,  made  for  the  purpose 
of  harassment  only. 

The  Veterans’  Administration  is  not  opposed  to  the  principle  of  furnishing 
to  the  public  as  complete  information  concerning  our  operations  as  is  feasible. 
To  the  contrary,  we  take  great  pains  to  see  that  information  of  interest  to  the 
public  is  made  available.  The  policy  of  the  Veterans’  Administration  is  set 
out  in  Veterans’  Administration  manual  MP-1,  chapter  4,  section  405.01  provid¬ 
ing  :  “Both  the  veteran  and  the  public  are  entitled  to  full  information  about 
VA.  The  Administrator’s  policy  is  that  VA  will  release  all  available  informa¬ 
tion  about  its  activities,  freely  and  frankly,  to  all  information  media.  This 
policy  must  be  carried  out.” 

If  a  bill,  such  as  those  under  consideration,  is  to  be  enacted  into  law,  it  is 
urged  that  consideration  be  given  to  the  following  changes : 

The  phrase  “any  person”  appearing  in  line  3,  page  2,  of  the  proposed  sub¬ 
section  (b)  of  section  161  of  the  Revised  Statutes  be  defined  to  include  only 
those  having  a  demonstrated  legitimate  interest  in  the  records  requested 
and  the  phrase  “and  the  burden  shall  be  upon  the  agency  to  sustain  its  ac¬ 
tion.”  appearing  in  lines  12  and  13,  page  2  thereof,  be  deleted. 

The  exception  appearing  in  proposed  subsection  (c)(2),  lines  3  and  4, 
page  3,  be  amended  to  read,  “related  solely  to  the  internal  personnel  rules, 
and  management  practices  of  any  agency,”  and  proposed  subsection  (c)(7), 
lines  12,  13,  and  14,  page  3,  be  amended  to  read,  “investigatory  files  com¬ 
piled  for  law  enforcement  or  administrative  purposes  except  to  the  extent 
available  by  law  to  a  private  party,”. 

It  must  be  our  view  that  any  public  information  requirement  must  preserve 
to  the  agency’s  discretion  the  right  to  determine  the  extent  to  which  it  is  feasible 
or  in  the  public  interest  to  make  its  records  available  for  random  public  inspec¬ 
tion.  Consequently,  we  cannot  recommend  favorable  consideration  of  these 
bills  by  your  committee. 

We  are  advised  by  the  Bureau  of  the  Budget  that  there  is  no  objection  from 
the  standpoint  of  the  Administration’s  program  to  the  presentation  of  this  report 
to  your  Committee. 

Sincerely, 


W.  J.  Driver.  Administrator. 
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Analysis  of  Agency  Comments  on  S.  1666 

During  the  88th  Congress  the  Administrative  Practice  and  Proce¬ 
dures  Subcommittee  of  the  Senate  Judiciary  Committee  held  hearings 
on  S.  1666.  During  the  hearings  many  objections  were  advanced  by 
executive  branch  agencies  to  the  bill  as  introduced.  These  objections 
were  based  on  the  variety  and  types  of  Government  information  which 
the  agencies  claimed  would  be  open  for  disclosure  should  the  bill,  in 
its  original  form,  become  law. 

Following  are  tables  listing  the  major  recognizable  types  of  Govern¬ 
ment  information  listed  in  statements  and  testimony  of  Government 
witnesses  at  hearings  before  the  Subcommittee  on  Administrative 
Practice  and  Procedure,  October  28-31,  1963.  (See  the  subcommit¬ 
tee’s  hearings,  88th  Cong.,  1st  sess.,  pp.  161-166, 194-205,  224-320.) 

The  tables  list  seven  major  categories  of  information  which  Gov¬ 
ernment  agencies  contended  should  not  be  disclosed.  Since  each  cate¬ 
gory  is  based  on  the  agencies’  own  statements  and  testimony,  there  is 
some  overlap  and  duplication  of  categories.  In  order  to  reflect  as 
much  of  the  context  of  the  agencies’  comments  as  possible,  little  at¬ 
tempt  has  been  made  to  draw  up  a  systematic  table  of  mutually  exclu¬ 
sive  Government  information  categories.  The  duplication  is  based  on 
the  differences  of  perspective,  emphasis,  and  context  in  the  statements 
of  the  various  agencies. 

The  seven  major  categories  of  information  in  the  table  are :  (1)  Per¬ 
sonnel  records;  (2)  intra-agency  and  interagency  internal  opinions, 
recommendations,  and  advice;  (3)  instructions  to  employees ;  (4)  in¬ 
vestigation  information;  (5)  voluntarily  reported  information;  (6) 
business,  financial  data,  and  income  tax  information;  and  (7)  foreign, 
diplomatic,  and  international  affairs  information.  These  categories 
which  represent  the  general  thrust  of  the  Government  objections  to 
S.  1666  were  developed  from  the  more  or  less  specific  examples  given 
during  the  testimony,  or  in  the  form  of  agency  comments,  to  the  Senate 
subcommittee. 

Under  “Personnel  records,”  for  example,  are  listed  medical  records 
of  inmates,  medical  records  of  personnel  in  the  Armed  Forces,  and 
medical  records  of  all  Government  personnel ;  general  record ;  family, 
financial,  and  salary  information  which  can  be  found  in  Government 
personnel  files;  character  and  reliability  evaluations;  aptitude  test  re¬ 
sults  ;  information  gathered  in  Government  recruitment  of  personnel ; 
physical  examination  records ;  efficiency  ratings ;  personnel  review  files ; 
memorandums  on  personnel;  Veterans’  Administration  claims  and 
records. 

Those  specific  and  general  examples  of  Government  information 
which  Government  witnesses  felt  were  threatened  by  S.  1666  in  the 
category  of  “Instructions  to  employees,”  include  instructions  to  in¬ 
vestigators;  directions  to  be  used  for  contract  negotiations;  Govern¬ 
ment  examination  questions  and  answers ;  internal  management  direc¬ 
tives,  Internal  Revenue  Service  manuals,  and  Secret  Service  files. 
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“Intra-agency  and  interagency  internal  opinion,  recommendations 
and  advice”  examples  are  staff  views  of  investigations  required  by  law 
(such  as  investigators’  views  in  airplane  accident  investigations)  ; 
procurement  planning  records;  correspondence  with  other  Govern¬ 
ment  agencies;  votes  in  courts-martial,  selection  boards,  and  the  like; 
preparation  for  legislation  and/or  budget ;  internal  opinion  and  advice 
memorandums ;  intra-agency  memorandums ;  candid  advisory  papers ; 
correspondence  and  memorandums  between  agencies;  attorney-client 
confidence  with  the  Government  as  client;  litigation  files;  legal  re¬ 
search  and  advice ;  litigation  regarding  courts-martial ;  pending  liti¬ 
gation;  and  proposed  and  actual  enforcement  proceedings. 

Investigation  files  Government  witnesses  thought  threatened  by  S. 
1666  include  information  leading  to  detection  of  violations ;  investiga¬ 
tive  activities;  interviews  in  investigations;  uncorroborated  and  un¬ 
evaluated  information ;  investigatory  techniques ;  preemployment  in¬ 
vestigation  files;  advice,  communications,  and  intelligence  regarding 
possible  orders  to  show  cause;  the  names  of  informants  and/or  com- 
plaintants;  information  derived  by  investigations  required  by  law; 
personnel  investigations  and  employee  authorizations. 

Witnesses  argued  that  voluntary  reporting  programs  would  be 
threatened  by  the  passage  of  S.  1666  by  revealing,  in  their  opinion; 
lending  and  licensing  information ;  statistics  from  commercial  or  in¬ 
dustrial  firms;  complaints  from  the  public;  information  on  contract 
bids;  confidential  information  from  private  sources  and  medical  and 
other  records  of  nonemployees. 

Trouble  in  the  business  world  as  well  as  possible  inefficiency  in  tax 
collection  would  be  the  result  of  S.  1666,  some  Government  agency 
representatives  claimed.  They  cited  the  following  business,  financial, 
and  income  tax  information  which  the  bill  would  disclose  prematurely : 
trade  secrets;  lending  and  leasing  policies;  commodity  market  infor¬ 
mation  ;  interest  rates  and  good  transactions ;  support  purchases ;  sci¬ 
entific  reports;  the  value  of  securities;  patent  applications  and  pro¬ 
curement  and/or  disposal  plans.  Other  areas  of  financial  information 
which  Government  agencies  felt  threatened  by  S.  1666  include  mat¬ 
ters  regarding  financial  institutions;  tests  made  for  private  companies 
by  Government  agencies;  details  of  proposed  transactions  such  as 
mergers,  acquisitions,  financing  plans;  proxy  files  in  corporate  elec¬ 
tions;  Internal  revenue  records  not  otherwise  protected  by  specific 
statute;  information  derived  from  administration  of  retail  and  excise 
taxes ;  information  on  savings-bonds  holders  and  Government  secrets 
in  the  production  of  currency. 

A  variety  of  foreign  and  diplomatic  information  would  be  threat¬ 
ened  by  S.  1666,  agency  representatives  claimed.  These  are :  advice 
to  the  President  on  foreign  air  transportation;  individual  trade  date; 
unclassified  information  from  foreign  governments;  information 
regarding  diplomatic  affairs;  information  from  foreign  banks. 

In  each  of  the  categories,  agencies  cited  statutes  authorizing  con¬ 
fidentiality  which  witnesses  felt  would  either  be  overruled  by,  or  at 
least  put  in  doubt  by,  S.1666. 

Each  of  the  following  tables  covers  one  of  the  seven  major  cate¬ 
gories.  A  “X”  in  the  column  identifying  specific  information  indi¬ 
cates  that  the  department  or  agency  identified  in  the  left-hand  column 
claimed  that  type  of  information  should  be  exempt  from  disclosure. 
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APPENDIX  TO  HEARINGS  ON  H.R.  5012  ET  SEQ. 
HELD  BY  FOREIGN  OPERATIONS  AND  GOV¬ 
ERNMENT  INFORMATION  SUBCOMMITTEE 
MARCH  30,  31,  APRIL  1,  2,  AND  5,  1965 


STUDY  OF  5  U.S.C.  1002 

Studies  of  information  practices  of  Federal  departments  and  agen¬ 
cies  over  the  past  10  years  have  indicated  that  section  3  of  the  Adminis¬ 
trative  Procedure  Act  (5  U.S.C.  1002),  though  labeled  a  “public  in¬ 
formation”  section,  is  so  burdened  with  broad  exceptions  that  it  has 
become  the  major  statutory  authority  on  which  the  executive  branch 
relies  to  withhold  information.  In  order  to  evaluate  properly  the  ef¬ 
fect  of  the  “public  information”  section,  the  subcommittee,  on  February 
12,  1965,  asked  about  105  Federal  departments,  agencies,  boards,  com¬ 
missions,  etc.,  15  specific  questions  covering  their  operations  under  the 
section.  The  questionnaire  followed  a  pattern  established  by  a  task 
force  of  the  Hoover  Commission :  the  Legal  Services  and  Procedures 
Task  Force  of  the  Commission  on  Organization  of  the  Executive 
Branch  of  the  Government.  The  task  force  report,  completed  in  De¬ 
cember  1954,  was  not  published. 

SUBCOMMITTEE  QUESTIONNAIRE  SENT  TO  FEDERAL 
DEPARTMENTS,  AGENCIES,  BOARDS,  COMMISSIONS, 
ETC. 

Foreign  Operations  and  Government  Information  Subcommittee, 

Committee  on  Government  Operations, 

Washington,  D.G.,  February  12, 1965. 

Dear  Mr. - : 

The  Foreign  Operations  and  Government  Information  Subcommittee  has  been 
studying  the  availability  of  information  from  Federal  departments  and  agencies 
for  nearly  10  years.  The  studies  have  indicated  that  section  3  of  the  Administra¬ 
tive  Procedure  Act  of  1946  (5  U.S.C.  1002),  though  labeled  a  “public  information 
section,”  is  so  burdened  with  exceptions  that,  in  reality,  it  has  become  one  of  the 
major  authorities  on  which  the  executive  branch  relies  to  control  information. 

In  order  to  evaluate  properly  the  effect  of  the  public  information  section  since 
its  enactment  18  years  ago,  the  subcommittee  needs  answers  to  the  following 
questions.  Inquiries  concerning  the  questions  may  be  addressed  to  the  Foreign 
Operations  and  Government  Information  Subcommittee  staff,  code  180,  extension 
3741.  It  would  be  appreciated  if  you  will  inform  the  subcommittee  of  the  name 
and  telephone  number  of  the  official  of  your  agency  with  whom  liaison  can  be 
maintained  to  help  develop  comprehensive  answers  to  the  questions. 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)(1) 
of  the  Administrative  Procedure  Act)  ; 
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(5)  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute)  ; 

( d )  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of 
statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance 
with  law  (see  sec.  3(a)  (3)  of  statute)? 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and 
interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b) 
of  the  Administrative  Procedure  Act  or  other  authority. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority? 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used  as 
precedents  in  other  proceedings? 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  files,  interpretations,  and  legal  opinions  of  your  agency? 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to  the 
general  public,  either  by  statute,  rule,  or  practice? 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  required 
in  any  manner  to  resort  to  organization  or  procedure  not  published  in  the  Fed¬ 
eral  Register?  (See  sec.  3(a)  of  the  Administrative  Procedure  Act.) 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy  in  the 
public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure  Act  or 
other  authority? 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

Please  provide  two  copies  of  every  regulation,  directive,  order,  or  other  docu¬ 
ment  issued  by  your  agency  to  implement  5  U.S.C.  1002.  It  is  requested  that  your 
answers  be  submitted  to  the  subcommittee  no  later  than  March  15,  1965. 

Sincerely, 


John  E.  Moss,  Chairman. 


FEDERAL  AGENCIES  QUERIED 

Executive  Office  of  the  President 

Bureau  of  the  Budget 

Office  of  Emergency  Planning 

Office  of  Science  and  Technology 

Executive  Departments 

Department  of  Agriculture 
Department  of  Commerce 
Department  of  Defense 

Department  of  Health,  Education,  and  Welfare 
Department  of  the  Interior 
Department  of  Justice 
Department  of  Labor 
Post  Office  Department 
Department  of  State 
Peace  Corps 

Agency  for  International  Development 
Department  of  Treasury :  Comptroller  of  the  Currency 

(Note:  See  subcommittee  files  for  detailed  responses  covering  17  offices  and 
bureaus  of  the  Department. ) 

Independent  Agencies 

American  Battle  Monuments  Commission 

Atomic  Energy  Commission 

Canal  Zone  Government 

Civil  Aeronautics  Board 

Civil  Service  Commission 

District  of  Columbia  Government 

Export-Import  Bank  of  Washington 

Farm  Credit  Administration 

Federal  Aviation  Agency 

Federal  Coal  Mine  Safety  Board  of  Review 

Federal  Communications  Commission 

Federal  Deposit  Insurance  Corporation 

Federal  Home  Loan  Bank  Board 

Federal  Maritime  Commission 

Federal  Mediation  and  Conciliation  Service 

Federal  Power  Commission 

Federal  Reserve  System 

Federal  Trade  Commission 

Foreign  Claims  Settlement  Commission  of  the  United  States 

General  Services  Administration 

Housing  and  Home  Finance  Agency 

Indian  Claim  Commission 

Interstate  Commerce  Commission 

National  Aeronautics  and  Space  Administration 

National  Labor  Relations  Board 

National  Mediation  Board 

National  Science  Foundation 

Railroad  Retirement  Board 

Renegotiation  Board 

St.  Lawrence  Seaway  Development  Corporation 
Securities  and  Exchange  Commission 
Selective  Service  System 
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Small  Business  Administration 

Smithsonian  Institution 

Subversive  Activities  Control  Board 

Tariff  Commission 

Tennessee  Valley  Authority 

U.S.  Arms  Control  and  Disarmament  Agency 

U.S.  Information  Agency 

Veterans’  Administration 

Selected  Boards,  Committees,  and  Commissions 

Administrative  Committee  of  the  Federal  Register. 

Advisory  Commission  on  Intergovernmental  Relations. 

Board  on  Geographic  Names. 

Civil  War  Centennial  Commission. 

Commission  on  Civil  Rights. 

Commission  on  International  Rules  and  Judicial  Procedure. 

Commission  on  Purchases  of  Blind-Made  Products. 

Community  Relations  Service. 

Corregidor-Bataan  Memorial  Commission. 

Distinguished  Civilian  Service  Awards  Board. 

District  of  Columbia  Redevelopment  Land  Agency. 

Federal  Council  for  Science  and  Technology. 

Federal  Fire  Council. 

Federal  Radiation  Council. 

Federal  Records  Council. 

Foreign  Trade  Zones  Board. 

Indian  Arts  and  Crafts  Board. 

Interagency  Committee  on  Oceanography. 

Interdepartment  Radio  Advisory  Committee. 

Interdepartmental  Savings  Bond  Committee. 

Marine  Corps  Memorial  Commission. 

Migratory  Bird  Conservation  Commission. 

Missile  Sites  Labor  Commission. 

National  Agricultural  Advisory  Commission. 

National  Archives  Trust  Fund  Board. 

National  Capital  Housing  Authority. 

National  Capital  Planning  Commission. 

National  Capital  Transportation  Agency. 

National  Forest  Reservation  Commission. 

National  Historical  Publications  Commission. 

National  Monument  Commission. 

National  Park  Trust  Fund  Board. 

Office  of  Economic  Opportunity. 

President’s  Advisory  Committee  on  Labor-Management  Policy. 

President’s  Commission  on  the  Status  of  Women. 

President’s  Committee  on  Employment  of  the  Handicapped. 

President’s  Committee  on  Equal  Employment  Opportunity. 

President’s  Committee  on  Equal  Opportunity  in  Housing. 

President’s  Committee  on  Juvenile  Delinquency  and  Youth  Crime. 

President’s  Committee  on  Migratory  Labor. 

President’s  Committee  for  Traffic  Safety. 

President’s  Council  on  Aging. 

President’s  Council  on  Physical  Fitness. 

President’s  Foreign  Intelligence  Advisory  Board. 

President’s  Science  Advisory  Committee. 

U.S.  Advisory  Commission  on  International  Educational  and  Cultural  Affairs. 
U.S.  Advisory  Commission  on  Information. 

U.S.  Study  Commission  on  the  Savannah,  Altamaha,  St.  Marys,  Apalachicola- 
Chattahoochee,  and  Perido-Escambia  River  Basins  and  Intervening  Area. 

U.S.  Territorial  Expansion  Memorial  Commission. 

Veterans  Day  National  Committee. 

Washington  Metropolitan  Area  Transit  Commission. 
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NARRATIVE  ANALYSIS  OF  ANSWERS  TO 
QUESTIONNAIRE 

The  answers  to  the  questionnaire  were  analyzed  by  Lester  S.  Mittle- 
man,  General  Accounting  Office  attorney,  who  also  prepared  tables 
setting  forth  operations  under  5  U.S.C.  1002.  Following  is  the  analy¬ 
sis  of  the  pertinent  questions : 

Question  1 

The  applicability  of  5  U.S.C.  1002  to  the  departments  and  agencies  was  one  of 
the  most  important  questions.  Central  to  the  protection  of  the  rights  of  citizens 
is  the  provision  on  public  information.  The  Attorney  General’s  manual  de¬ 
scribed  it  as  follows : 

“The  purpose  of  section  3  is  to  assist  the  public  in  dealing  with  administrative 
agencies  by  requiring  agencies  to  make  their  administrative  materials  available 
in  precise  and  current  form.  Section  3  should  be  construed  broadly  in  the  light 
of  this  purpose  so  as  to  make  such  material  most  useful  to  the  public.  *  *  * 

This  section  is  applicable  to  all  agencies  of  the  United  States,  excluding  Congress, 
the  courts,  and  the  governments  of  the  territories,  possessions  and  the  District  of 
Columbia.  Every  agency,  whether  or  not  it  has  rulemaking  or  adjudicating  func¬ 
tions  must  comply  with  this  section”  {p.  IT)  [emphasis  supplied]. 

Considering  the  broad  emphasis  that  the  Attorney  General  gives  to  section  3 
and  the  importance  to  the  public  of  the  applicability  of  this  section,  it  is  to  be 
specifically  noted  that  the  following  agencies  assent  that  section  3  of  5  U.S.C. 
1002  is  not  applicable  to  them  : 

1.  Department  of  Commerce — Bureau  of  Public  Roads. 

2.  Department  of  Commerce — Office  of  General  Counsel. 

3.  Department  of  the  Treasury — U.S.  Coast  Guard  (generally  applicable 
except:  war  plans  branch,  divisions  of  intelligence,  operational  readiness, 
etc.) 

4.  Department  of  the  Interior  (applicable  except:  30  U.S.C.  483 — making 
of  an  order  of  withdrawal  pursuant  to  title  II  of  the  Federal  Coal  Mine 
Safety  Act). 

5.  Indian  Claims  Commission. 

6.  U.S.  Civil  Service  Commission — Applies  to  two  areas  only — in  the 
adjudication  of  cases  and  rulemaking  to  carry  out  the  provisions  of  the 
Federal  Employees  Health  Benefits  Act  of  1959. 

7.  Farm  Credit  Administration — Extremely  limited. 

The  following  are  boards,  committees,  and  commissions  which  state  that  sec¬ 
tion  3,  5  U.S.C.  1002,  is  not  applicable  to  them : 

1.  Advisory  Commission  on  Intergovernmental  Relations. 

2.  Civil  War  Centennial  Commission. 

3.  Commission  on  International  Rules  and  Judicial  Procedure. 

4.  Committee  on  Purchases  of  Blind-Made  Products. 

5.  Distinguished  Civilian  Service  Awards  Board. 

6.  District  of  Columbia  Redevelopment  Land  Agency. 

7.  Federal  Radiation  Council — Applicable  only  to  those  reports  which 
have  been  approved  by  the  President. 

8.  Indian  Arts  and  Craft  Board. 

9.  Interdepartmental  Savings  Bond  Committee. 

10.  Migratory  Bird  Conservation  Commission — Applicable  in  one  area 
only ;  matters  of  official  record. 

11.  National  Agriculture  Advisory  Commission. 

12.  National  Capital  Transportation  Agency. 

13.  National  Forest  Reservation  Commission. 

14.  National  Park  Trust  Fund  Board. 

15.  President’s  Commission  on  the  Status  of  Women. 

16.  President’s  Committee  on  Employment  of  the  Handicapped. 

17.  President’s  Committee  on  Equal  Employment  Opportunity. 

18.  President’s  Committee  on  Equal  Opportunity  in  Housing. 

19.  President’s  Committee  on  Juvenile  Delinquency  and  Youth  Crime. 

20.  President’s  Committee  for  Traffic  Safety. 

21.  President’s  Council  on  Aging. 

22.  President’s  Council  on  Physical  Fitness. 
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23.  President’s  Foreign  Intelligence  Advisory  Board. 

24.  U.S.  Advisory  Commission  on  International  Educational  and  Cul¬ 
tural  Affairs. 

25.  Veterans  Day  National  Committee. 

26.  Washington  Metropolitan  Area  Transit  Commission. 

27.  Corregidor-Bataan  Memorial  Commission. 

28.  National  Capital  Housing  Authority — Asserts  that  its  functions  fall 
within  second  exception  to  5  U.S.C.  1002. 

In  contradiction  of  the  Attorney  General’s  statement  that  every  agency 
whether  or  not  it  has  rulemaking  or  adjudicating  functions,  must  comply  with 
the  act,  these  selected  boards,  committees,  and  commissions  exempt  themselves 
on  the  basis  that  they  are  not  a  rulemaking,  ratemaking,  license-issuing  agency 
within  the  objectives  of  the  Administrative  Procedure  Act. 

In  the  Executive  Office  of  the  President  the  Bureau  of  the  Budget  states  that 
5  U.S.C.  1002  is  not  applicable  because  they  are  covered  by  exception  No.  2 
of  the  act.  The  Office  of  Emergency  Planning  states  that  the  act  applies  to 
them  with  the  exception  of  section  3(b).  Furthermore,  the  Office  of  Science 
and  Technology  stated  that  the  act  applies  where  applicable  (except  published 
reports  of  advisory  studies  and  congressional  communication). 

Question  4 

In  what  types  of  cases  does  your  agency  refrain  from  publishing  in¬ 
terim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency, 
good  cause  requires  they  be  held  confidential,  pursuant  to  section  3(b) 
of  the  Administrative  Procedure  Act  or  other  authority? 

The  agencies  and  departments  which  described  limitations  pursuant  to  ques¬ 
tion  4  fall  into  a  basic  pattern  of  three  areas : 

Inimical  to  the  public  interest :  The  disclosure  of  information  may  cause 
X.  prejudice,  undue  hardship,  injurious  to  applicant  or  enrollee,  discredit  or  injure 
innocent  people,  internal  advisory  opinions,  protecting  individual  privacy. 

Required  by  statute  or  involving  national  security :  Negotiations  with  foreign 
countries,  involving  any  function  of  the  United  States  requiring  secrecy  in  the 
public  interest  or  relating  solely  to  internal  management. 

Confidential  treatment :  Pending  matters,  security  of  department’s  functions, 
information  of  a  commercially  confidential  nature  publication  of  which  gives 
undue  advantage  of  a  private  business  nature. 

Question  5 

In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Of  those  agencies  and  departments  which  stated  that  the  act  applies  to 
them,  all  but  the  following,  answered  question  5  as  “none.” 

A.  Department  of  Commerce: 

1.  Patent  Office. — 35  U.S.C.  122,  requires  pending  patent  cases  to  be 
exempted  from  publication  and  inspection. 

B.  Department  of  Defense. — Opinions  and  orders  that  are  unpublished  and 
are  not  available  for  public  inspection  are  not  cited  or  used  as  precedents  in  other 
proceedings. 

C.  Department  of  the  Interior. — In  opinions  or  orders  in  adjudication  of 
cases,  there  may  be  cited  as  precedents  unpublished  opinions  or  orders ;  however, 
they  are  made  available  for  inspection. 

D.  Department  of  Labor. — Guidance  in  responding  to  requests  for  informa¬ 
tion  and  interpretations. 

E.  Department  of  State. — Applicable  only  to  the  issuance  of  U.S.  passports. 

1.  Peace  Corps. — The  Office  of  General  Counsel  does  from  time  to  time 
cite  its  prior  opinions.  All  opinions  are  unpublished  and  almost  all  unclassi¬ 
fied  and  hence  available  to  persons  properly  and  directly  concerned.  Most  of 
these  opinions  relate  to  internal  management. 

F.  Department  of  the  Treasury: 

1.  Office  of  Foreign  Assets  Control. — As  policy  precedents  in  the  proc¬ 
ess  of  determining  the  disposition  of  related  or  similiar  applications ;  are 
not  disclosed  to  persons  other  than  the  particular  applicants. 

2.  Bureau  of  Customs. — Generally  none;  however,  may  serve  as  precedents 
in  arriving  at  a  decision  in  a  matter  before  it;  may  be  aided  by  results 
of  its  previous  consideration  of  similiar  matters. 
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3.  Bureau  of  the  Public  Debt. — None;  however,  in  some  instances  cases 
that  have  been  decided  by  courts  of  record  or  authoritative  bodies  (except 
Comptroller  General  of  the  United  States,  Attorney  General,  Internal  Rev¬ 
enue  Service). 

G.  Post  Office  Department. — None;  other  than  those  made  available  for  in¬ 
spection  in  accordance  with  published  rule. 

H.  General  Services  Administration. — May  be  given  consideration  in  other 
proceedings  involving  internal  management  affairs  (except  personnel  actions). 

I.  U.S.  Civil  Service  Commission. — State  and  local  employees  being  removed 
under  section  12  of  the  Hatch  Act  and  hearing  examiners  being  removed  under 
section  11  of  the  Administrative  Procedure  Act ;  in  cases  not  subject  to  Admin¬ 
istrative  Procedure  Act  grievances  and  appeals  from  employees. 

J.  Small  Business  Administration. — Did  not  answer  question. 

Question  6 

What  is  the  procedure  for  making  available  to  the  general  public  the 
records  and  flies,  interpretations,  and  legal  opinions  of  your  agency? 

The  agencies  and  departments  state  that  their  legal  opinions  are  published 
in  bound  volumes.  Records  and  files  are  usually  furnished  upon  request,  except 
in  some  cases  only  to  persons  properly  and  directly  interested  or  concerned. 
In  all  other  cases  records  and  files  are  available  for  inspection  only  after  permis¬ 
sion  has  been  granted  by  some  top  official.  In  still  other  cases,  application 
must  be  made  by  written  request  for  inspection  of  records  and  files. 

In  a  few  instances  legal  opinions  are  furnished  only  on  a  need-to-know  basis. 
Some  agencies  and  departments  claim  they  have  no  formal  procedure  for  furnish¬ 
ing  information. 

Question  7 

What  limitations  are  placed  upon  the  availability  of  records  and  files 
to  the  general  public,  either  by  statute,  rule,  or  practice? 

This  question  points  up  the  exceptions  the  departments  and  agencies  set  forth 
for  denying  access  to  the  general  public  of  records  and  files.  The  agencies  and 
departments  have  included  almost  everything  in  their  files  under  some  statute, 
rule,  or  practice,  Executive  or  administrative  order  to  withhold  information. 
Even  when  in  doubt  the  custom  or  rule  seems  to  be  to  classify  the  information 
as  not  available. 

The  authorities  for  withholding  most  often  cited  are  18  U.S.C.  1905  (28  agen¬ 
cies)  and  Executive  Order  No.  10501  (19  agencies).  In  addition,  almost  every 
agency  cites  its  own  rules  and  regulations  of  procedure  (usually  published  in  the 
Federal  Register  and  codified  in  the  Code  of  Federal  Regulations)  as  authority 
to  withhold  information. 

DEPARTMENTS 

Department  of  Agriculture. — 18  U.S.C.  1905;  5b  U.S.C.  app.  2155(e).  12  U.S.C. 
1141  J  ( d )  ;  Internal  Rules  and  Regulations. 

Department  of  Commerce  {summary). — 18  U.S.C.  1905;  Executive  Order  No. 
10501 ;  Administrative  Orders  Nos.  201-13,  203-1,  and  202-22. 

Bureaus  of  Department  of  Commerce: 

Area  Redevelopment  Administration. — 18  U.S.C.  1905 ;  records  and 
files  on  loan  applications — includes  confidential  business  information. 

Business  and  Defense  Services  Administration. — 18  U.S.C.  1905 ;  5 
U.S.C.  176(a)  and  705(e)  ;  Executive  Order  No.  10501;  Operating  In¬ 
struction  No.  17. 

Office  of  Business  Economics. — 18  U.S.C.  1905  ;  22  U.S.C.  286  F,  Bret- 
ton- Woods  Agreement. 

Bureau  of  the  Census. — 18  U.S.C.  1905;  Executive  Order  No.  10501;  13 
U.S.C.  9,  302;  Decennial  census — Presidential  Proclamation  No.  3337. 

Coast  and  Geodetic  Survey. — No  citations. 

Community  Relations  Service. — Section  1003(b)  of  the  Civil  Rights  Act. 

Bureau  of  International  Commerce. — 18  U.S.C.  1905;  15  U.S.C.  176(a); 
Export  Control  Act  of  1949,  as  amended,  section  6(c)  ;  paragraph  382.14 
of  comprehensive  export  schedule ;  Administrative  Order  Nos.  202-20  and 
203-1. 

Office  of  Management  and  Organization — Great  Lakes  Pilotage  Adminis¬ 
tration. — Department  of  Commerce  Order  No.  64. 
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Maritime  Administration. — 5  U.S.C.  1002  3(b)  ;  18  U.S.C.  1905;  Attorney 
General’s  Manual  on  the  Administrative  Procedure  Act,  pages  24,  25 ;  Rules 
of  Practice  and  Procedure,  section  201.4;  Administrators  Order  Nos.  153 
and  202-22 ;  section  201.151,  Rules  of  Practice  and  Procedure,  29  F.R.  14475. 

Office  of  Management  and  Organization.  New  York  World’s  Fair. — No 
citations. 

Patent  Office. — 5  U.S.C.  122;  Rule  2  and  Rule  14  of  Practice  and  Proce¬ 
dure — Relates  to  pending  patent  applications  and  cases. 

Bureau  of  Public  Roads. — No  citations. 

St.  Lawrence  Seaway  Development  Corporation. — Department  of  Com¬ 
merce  Order  No.  64. 

Office  of  the  General  Counsel. — No  established  procedure. 

National  Bureau  of  Standards. — 18  U.S.C.  1905;  Executive  Order  No. 
10096 ;  Public  Law  776,  81st  Congress. 

Weather  Bureau. — Department  of  Commerce  Administrative  Order  No. 
207-6. 

Office  of  Management  and  Organization. — 18  U.S.C.  1905;  section  3.13 
of  Federal  Register. 

Department  of  Defense. — 5  U.S.C.  1002  section  3  (1)  and  (2)  ;  18  U.S.C.  1905; 
Executive  Order  No.  10501 ;  Public  Law  86-36 ;  Atomic  Energy  Act  of  1954. 
section  2011-2281;  DOD  Directive  5200.1;  Army  Regulation  380-5;  Navy  Regu¬ 
lation  5510.18 ;  Air  Force  Regulation  205.1 ;  DOD  Directive  5200.6 ;  Army  Regu¬ 
lation  345-15 ;  Navy  Regulation  5570.2A ;  Air  Force  Regulation  11-30. 

Department  of  Health,  Education  and  Welfare. — Section  1106  of  Social  Secu¬ 
rity  Act;  section  301(g)  of  Federal  Food,  Drug,  and  Cosmetic  Act;  section  4(h) 
of  Federal  Hazardous  Substances  Labeling  Act;  section  408(f)  of  Federal  Food, 
Drug,  and  Cosmetic  Act;  18  U.S.C.  1905;  section  121.51  (f)  and  (h)  of  Federal 
Food,  Drug,  and  Cosmetic  Act. 

Department  of  the  Interior. — 30  U.S.C.  483 ;  Executive  Order  No.  10501 ;  18 
U.S.C.  1905;  30  U.S.C.  641-646;  16  U.S.C.  742(c). 

Department  of  Justice. — Executive  Order  No.  10501,  Department  Order  279-62; 
40  O.P.S.  A.G.  45  (1941)  ;  340  U.S.  462;  18  U.S.C.  1905;  26  U.S.C.  7213(a)  ;  26 
U.S.C.  7237(e)  ;  Executive  Order  No.  10450  ;  28  CFR  1.6  (1963)  ;  27  F.R.  11002, 
11003;  157  F.  Supp.  939  (1958)  ;  5  U.S.C.  139(b)  ;  329  U.S.  495;  8  U.S.C.  1304(b)  ; 
section  264(b)  of  Immigration  and  Nationality  Act;  8  U.S.C.  1226(a)  ;  83d  Con¬ 
gress,  1st  session,  Ser.  2,  pt.  2,  2433  (1953)  ;  Civil  Litigation,  86th  Congress,  2d 
session,  reprint  March  1960. 

Department  of  Labor.— 18  U.S.C.  1905;  5  U.S.C.  139(b)  ;  27  F.R.  1505;  29 
CFR  2.4,  2.6,  2.9,  5.6 ;  20  CFR  1.21,  1.22,  501.8 ;  330  F.  2d  610 ;  326  F.  2d  561 ;  312 
F.  2d  14. 

Post  Office  Department. — Executive  Order  No.  10925;  Post  Office  Rules  and 
Regulations  123.5,  114.5,  173.33 ;  records  of  postal  inspection  service ;  money  or¬ 
der  records ;  postal  saving  records ;  mail  matter  records ;  names  of  post  office 
box  holders ;  postal  inspection  service  record. 

Department  of  State. — Executive  Order  No.  10501  or  when  publication  would 
be  prejudicial  to  national  interest. 

Agency  for  International  Development. — Executive  Order  No.  10501 ;  18 
U.S.C.  1905 ;  Attorney  General’s  Manual  of  the  Administrative  Procedure 
Act  (1947), page 25. 

Peace  Corps. — Executive  Order  No.  10501 ;  Foreign  Affairs  Manual  Cir¬ 
cular  No.  117,  section  3,  of  April  9, 1963. 

Department  of  the  Treasury: 

Office  of  the  Secretary.— 18  U.S.C.  1905;  5  U.S.C.  139(b)  ;  26  U.S.C.  6103, 
6104,  6106,  7213;  26  U.S.C.  7237(e)  ;  12  U.S.C.  77;  18  U.S.C.  1906;  Execu¬ 
tive  Order  No.  10501;  18  U.S.C.  1904  ;  46  U.S.C.  643(f)  ;  46  U.S.C.  234; 
46  U.S.C.  784;  Export  Control  Act  1949,  50  U.S.C.  App.  2026(c)  ;  Outlined 
in  31  CFR  1.2(e)  ;  18  U.S.C.  793,  794,  798;  miscellaneous  information. 

Office  of  the  Assistant  Secretary  for  International  Affairs. — Same  as  that 
listed  for  Office  of  the  Secretary. 

Office  of  fiscal  Assistant  Secretary. — Same  as  that  listed  for  Office  of  the 
Secretary  and  outlined  in  31  CFR  1.2  (e) . 

Office  of  Domestic  Gold  and  Silver  Operations. — 31  CFR  1.2(a)  (i)  ;  31  CFR 
93.16(a). 

Office  of  Foreign  Assets  Control. — 31  CFR  1.2  (e). 

Office  of  Laxv  Enforcement  Coordination. — 31  CFR  1.2(e)  ;  see  Office 
of  the  Secretary. 
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Office  of  the  Director  of  Practice. — 31  CFR  10,  sections  10.90,  10.91. 
Bureau  of  Customs. — 18  U.S.C.  1905 ;  19  CFR  26. 

Bureau  of  Engraving  and  Printing. — 31  CFR  1.2(e)  ;  (see  Office  of  the 
Secretary). 

Bureau  of  Accounts. — 31  CFR  270.2;  relates  to  personnel  financial  trans¬ 
actions  of  individuals  and  corporations. 

Office  of  the  Treasurer  of  the  United  States. — 31  CFR  351.2,  personnel 
financial  transactions  of  individuals  and  corporations. 

Bureau  of  the  Public  Debt. — 31  CFR  323.2. 

Internal  Revenue  Service. — Internal  Revenue  Code  (1954)  sections  6013, 
6014,  6016,  7213;  18  U.S.C.  1905;  26  CFR  part  301,  6103,  6104,  6106;  26 
U.S.C.  7213(b). 

Bureau  of  the  Mint. — 31  CFR  Cum.  Supp.  92.23. 

Bureau  of  Narcotics. — 31  CFR  1.2(e)  (1)  and  (6)  and  21  CFR  301.11; 
section  3(1)  of  Administrative  Procedure  Act;  section  3(e)  of  Admin¬ 
istrative  Procedure  Act ;  Executive  Order  No.  10501 ;  31  CFR  subpart  A ;  26 
U.S.C.  7237(e)  ;  26  U.S.C.  4773;  26  CFR  150.10,  151.377,  151.479;  152.104; 
21  CFR  307.83(c)  ;  21  U.S.C.  198  (2)  and  (4)  ;  21  CFR  301.8;  21  CFR  301.11. 

U.S.  Coast  Guard. — 5  U.S.C.  1002,  3  (1)  and  (2)  ;  46  U.S.C.  234;  46  U.S.C 
643(f)  ;  Executive  Order  No.  10501;  18  U.S.C.  1905  ;  5  U.S.C.  22. 

U.S.  Secret  Service. — Only  those  limitations  enumerated  in  the  Admin¬ 
istrative  Procedure  Act  itself. 

Comptroller  of  the  Currency. — 12  CFR  4.13,  4.14;  18  U.S.C.  1906. 

INDEPENDENT  AGENCIES 

American  Battle  Monuments  Commission. — No  citations. 

Atomic  Energy  Commission. — Rules  of  Practice,  section  2.790(b)  ;  18  U.S.C. 
1905;  Executive  Order  No.  10501;  10  CFR  2.790(b)  ;  Inter-  and  intra-agency 
communications. 

Civil  Aeronautics  Board.— Executive  Order  No.  10501 ;  204(a)  of  Federal  Avia¬ 
tion  Act ;  14  CFR  302.39(b)  ;  14  CFR  302.314 ;  14  CFR  311. 

Expoi't-Import  Bank  of  Washington. — 12  CFR  401-402. 

Farm  Credit  Administration. — 6  CFR  4.2;  6  CFR  4.4,  4.5,  4.8  (a)  to  (e). 
Federal  Aviation  Agency. — 49  U.S.C.  1504  ;  49  U.S.C.  1472(f)  ;  14  CFR  185. 
15. 

Federal  Communications  Commission. — 47  U.S.C.  154 (j)  ;  47  U.S.C.  213(f)  ; 
47  U.S.C.  412;  47  U.S.C.  605;  47  U.S.C.  606  ;  5  U.S.C.  1002;  18  U.S.C.  1905; 
5  U.S.C.  631. 

Federal  Coal  Mine  Safety  Board  of  Review. — No  citations. 

Federal  Deposit  Insurance  Corporation. — Rules  and  Regulations,  section  309.1 
(a)(b). 

Federal  Deposit  Insurance  Act,  sec.  I  (a)  (1)  and  (2). 

Federal  Home  Loan  Bank  Board. — 18  U.S.C.  1905 ;  12  CFR  505.12. 

Federal  Maritime  Commission. — Rules  of  Practice  and  Procedure  502.5. 
Federal  Mediation  and  Conciliation  Service. — 29  CFR  12,  pt.  1401. 

Federal  Power  Commission. — Federal  Power  Act,  section  301(b)  ;  Natural  Gas 
Act  section  8(b)  ;  18  CFR  1.36(c)  ;  18  CFR  1.36(d). 

Federal  Reserve  System.— 12  C.F.R.  261.2 ;  Banking  Act  of  1933,  section  30 ; 
12  U.S.C.  248 (i)  ;  18  U.S.C.  1905;  applicable  sections  of  Administrative  Pro- 
codure  A.ct 

Federal  Trade  Commission. — 18  U.S.C.  1905;  15  US.C.A.  46F;  section  6  of 
Federal  Trade  Commission  Act ;  also  see  section  10  of  act. 

Foreign  Claims  Settlement  Commission  of  the  United  States. — No  citations. 
General  Services  Administration. — 41  CFR  101-12.  101.3;  41  CFR  101-7, 101-3, 
101-7,  101-4 ;  41  CFR  101-9,  103 ;  41  CFR  101-10.  101-2,  101-10.  202-4,  101-10, 
042-2  ;  41  CFR  5-60.209 (c) . 

Housing  and  Home  Finance  Agency. — 18  U.S.C.  1905;  12  U.S.C.  1701(d)-3(d)  ; 
5  U.S.C.  139(b)  Executive  Orders  Nos.  10450, 10501,  and  10561. 

Interstate  Commerce  Commission. — Interstate  Commerce  Commission  Act,  sec¬ 
tion  20(7) (f),  222(d),  317(e),  421(e),  218(a),  15(11)  ;  49  U.S.C.  320(a)  ;  344 
U.S.  298,  226  F.  2d  501;  49  CFR  206.7  ;  45  U.S.C.  38,  40,  41 ;  49  CFR  125.9;  49 
CFR  194.1 ;  49  CFR  195  ;  49  U.S.C.  1002. 

National  Aeronautics  and  Space  Administration. — Executive  Order  No.  10501 ; 
18  U.S.C.  1905. 
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National  Labor  Relations  Board. — Records  and  information,  sections  102.117, 
102.118. 

National  Mediation  Board. — Part  1202.15  of  Board’s  rules. 

National  Science  Foundation. — 18  U.S.C.  1905. 

Railroad  Retirement  Board. — 45  U.S.C.  362  (d)  and  (n)  ;  5  U.S.C.  139b (a). 

Renegotiation  Board.— 18  U.S.C.  1905 ;  Rules  and  Regulations,  part  1480. 

■Securities  and  Exchange  Commission. — No  citations. 

Selective  Service  System. — 32  CFR  1606.31;  32  CFR  1606.32  (1),  (2),  (3), 
(4), (b), (c), (d). 

Tennessee  Valley  Authority. — 18  CFR  301.1. 

V.S.  Arms  Control  and  Disarmament  Agency. — 18  U.S.C.  37 ;  42  U.S.C.  2247, 
2277  ;  22  U.S.C.  2551. 

U.S.  Civil  Service  Commission. — 5  U.S.C.  632;  5  U.S.C.  2251;  5  U.S.C.  851. 

U.S.  Information  Agency. — Executive  Order  No.  10501 ;  Foreign  Services  Act, 
section  612. 

U.S.  Tariff  Commission. — 18  U.S.C.  1905. 

Veterans'  Administration. — 38  U.S.C.  3301. 

Small  Business  Administration. — Executive  Order  No.  10501 ;  section  1700  of 
Small  Business  Administration  rules  and  regulations. 

SELECTED  BOARDS,  COMMITTEES,  AND  COMMISSIONS 

Federal  Radiation  Council. — No  citations. 

Federal  Trade  Zones  Board.— Section  400.605  of  Board’s  regulations;  section 
3(c)  of  5  U.S.C.  1002. 

Interagency  Committee  on  Oceanography. — No  citations. 

Migratory  Bird  Conservation  Commission. — No  citations. 

Missile  Sites  Labor  Commission.— No  citations. 

National  Forest  Reservation  Commission. — No  citations. 

President's  Committee  on  Equal  Employment  Opportunity. — Must  be  in  fur¬ 
therance  of  E.O.  1114. 

President’s  Foreign  Intelligence  Advisory  Board. — Executive  Order  No.  10501. 

National  Capital  Housing  Authority. — No  citations. 

U.S.  Commission  on  Civil  Rights. — 45  CFR  704.2  of  chapter  VII ;  section  102.1 
of  Commission’s  statute. 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Office  of  Emergency  Planning. — 5  U.S.C.  1002 ;  18  U.S.C.  1905 ;  Executive  Order 
No.  10501 ;  Executive  Order  No.  10480;  50  U.S.C.  App.  2155(2). 

Question  8 

In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register  (see  sec.  3(a)  of  the  Administrative 
Procedure  Act)  ? 

The  answers  to  this  question  were  about  100  percent  in  agreement  with  each 
other;  namely,  none.  There  were,  however,  a  number  of  exceptions,  which  are 
as  follows : 

A.  Department  of  Agriculture. — Insofar  as  there  has  not  been  time  to  modify 
the  public  organizational  description  or  statement  of  functions  and  procedures 
to  conform  with  changes  made  in  the  organization  and  procedure. 

B.  Department  of  Health,  Education,  and  Welfare. — Applicants  for  certain 
types  of  grants  may  have  to  refer  to  manuals  or  kits  published  specifically  for 
their  guidance  and  which  contain  more  detailed  instructions  on  the  grant  applica¬ 
tion  procedures. 

C.  Department  of  Treasury: 

1.  Bureau  of  Accounts. — None,  except  rules  addressed  to  and  served  upon 
named  persons  in  accordance  with  law. 

2.  Internal  Revenue  Service. — Revenue  procedures  of  limited  application ; 
however,  they  are  published  in  Internal  Revenue  Service  bulletins  and  in  the 
technical  information  releases. 

D.  National  Science  Foundation. — None  except  all  of  the  material  in  the  Fed¬ 
eral  Register  has  gone  out  of  date. 

E.  Tennessee  Valley  Authority. — TVA  and  contractor  may  resolve  any  con¬ 
troversy  through  successive  appeals  to  the  contracting  officer  and  the  TVA  Gen- 
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eral  Manager ;  entire  procedure  is  stated  in  “disputes”  provision  included  in  each 
contract. 

F.  U.S.  Civil  Service  Commission. — In  circumstances  not  subject  to  Adminis¬ 
trative  Procedure  Act — appealing  a  rating  assigned  in  a  Civil  Service  Examina¬ 
tion  and  where  an  annuity  should  follow  in  a  so-called  Hiss  Act  case  under  5 
U.S.C.  2281. 

G.  U.S.  Information  Agency. — Procedure  for  applicants  for  employment  in  the 
Foreign  Service  of  the  Agency,  or  for  service  in  a  binational  center  abroad. 

H.  Small  Business  Administration. — Did  not  answer. 

I.  National  Capital  Housing  Authority. — Private  parties  are  given  appropriate 
information  at  the  time  of  business  contact. 

Question  9 

In  what  types  of  cases  has  your  Agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest,  pursuant  to  section  3(1)  of  the  Adminis¬ 
trative  Procedure  Act  or  other  authority  ? 

Once  again  the  great  majority  answered  “None.”  However,  there  were  a 
great  number  of  exceptions  where  the  Agency  refrained  from  publishing  rules 
pursuant  to  section  3(1)  of  the  Administrative  Procedure  Act  or  other  authority. 
They  are  as  follows : 

A.  Department  of  Commerce: 

1.  Maritime  Administration. — The  administration  and  the  Maritime  Sub¬ 
sidy  Board  would  refrain  from  publishing  any  rules  concerning  security 
investigation  or  involving  classified  information. 

B.  Department  of  Defense. — Rules  which  are  classified  in  accordance  with 
Executive  Order  No.  10501,  DOD  Directive  5200.1  and  implementing  regulations 
of  the  military  departments,  because  they  involve  functions  of  the  United  States 
requiring  secrecy  in  the  public  interest;  they  are,  however,  frequently  pub¬ 
lished  in  classified  form  and  made  available  to  persons  who  are  determined  to 
have  a  “need  to  know.” 

C.  Department  of  Justice. — Emergency  chain  of  authority  in  case  of  civil  de¬ 
fense  or  other  emergency  wThieh  prevents  the  operation  of  the  Department  at  the 
seat  of  government. 

D.  Post  Office  Department. — Only  in  the  case  of  certain  national  emergency 
planning. 

E.  Department  of  the  Treasury: 

1.  Office  of  the  Secretary. — Where  rules  involve  information  classified 
pursuant  to  Executive  Order  No.  10501. 

2.  Internal  Revenue  Service. — Emergency  relocation  planning ;  this  is  not 
subject  to  disclosure  under  Executive  Order  No.  10501. 

3.  Bureau  of  Narcotics. — Information  deemed  classified  under  Executive 
Order  No.  10501 ;  information  related  to  security  investigations  under 
Executive  Order  No.  10450 ;  security-type  information ;  information  related 
to  narcotic  law  enforcement. 

4.  U.S.  Coast  Guard. — Military  readiness  and  war  planning;  port  and 
harbor  security  regulations ;  law  enforcement  activities,  quarantine,  customs 
and  neutrality;  ocean  stations  relating  to  research  and  national  defense; 
shipping  laws  when  related  to  national  defense. 

5.  Comptroller  of  the  Currency.- — Where  it  would  conflict  with  public  in¬ 
terest  in  proper  administration  of  responsibilities  as  Supervisor  of  National 
Banks,  12  CFR  4.13(b)  (1)  and  4.13(b)  (2). 

F.  Atomic  Energy  Commission. — Certain  restricted  data  and  defense  informa¬ 
tion  are  not  available  to  the  public  except  in  accordance  with  access  permits. 

G.  Federal  Home  Loan  Bank  Board. — Emergency  preparedness  regulations  for 
continuity  of  government. 

H.  Federal  Reserve  System.— Discount  rates,  reserve  requirements,  and  margin 
requirements. 

I.  Interstate  Commerce  Commission. — Transportation  of  explosives  for  the 
Armed  Forces  by  Railway  Express  Agency,  Inc.,  on  passenger  trains  in  time  of 
war  or  a  national  emergency  proclaimed  by  the  President. 

J.  National  Aeronautics  and  Space  Administration. — National  defense  and 
security. 

K.  Renegotiation  Board. — Contractor  or  subcontractor,  renegotiation  of  which 
would  jeopardize  secrecy  required  in  the  public  interest. 
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L.  Small  Business  Administration. — Did  not  answer;  however,  one  circum¬ 
stance  woud  be  official  information  and  records  classified  under  Executive  Order 
No.  10501. 

M.  National  Forest  Reservation  Commission. — If  information  is  released  pre¬ 
maturely  on  purchase  and  exchange  proposals  (purchase  units),  land  values  and 
prices  might  become  inflated,  with  consequent  added  cost  to  the  Government. 

N.  President’s  Foreign  Intelligence  Advisory  Board. — Board’s  reports  to  the 
President  deal  with  highly  sensitive  matters  involving  the  national  defense  and 
security  and  accordingly,  are  classified  pursuant  to  Executive  Order  No.  10501. 

The  pattern  appears  to  cover  official  information  and  records  classified  under 
Executive  Order  No.  10501  and  emergency  chain  of  authority  in  case  of  civil 
defense  or  other  emergency  which  prevents  the  operation  of  the  Department 
at  the  seat  of  government.  The  other  areas  concern  themselves  principally  with 
investigative  matters  kept  secret  in  the  Government’s  and  the  public’s  interest. 

Question  10 

In  what  circumstances  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  matter  relating  solely  to  internal 
agency  management,  pursuant  to  section  3(2)  of  the  Administrative 
Procedure  Act  or  other  authority  ? 

This  question  was  answered  in  four  distinct  patterns.  Some  agencies  answmred 
the  question  by  stating  “All” ;  others  answered  “None” ;  some  answered  “Not 
applicable”  ;  and  still  others  gave  definite  circumstances. 

The  following  is  a  categorized  list  of  the  answers  : 

“All” 

A.  Department  of  Agriculture. 

B.  Department  of  Commerce. — Departmental  summary. 

1.  Business  and  Defense  Services  Administration. 

2.  Office  of  Management,  Great  Lakes  Pilotage  Administration. 

3.  Maritime  Administration. 

C.  Department  of  State. 

1.  Peace  Corps. 

D.  Department  of  the  Treasury. 

1.  Office  of  Law  Enforcement  Coordination. 

2.  Bureau  of  the  Public  Debt. 

3.  Comptroller  of  the  Currency. 

4.  Bureau  of  Engraving  and  Printing. 

E.  Civil  Aeronautics  Board. 

F.  Federal  Home  Loan  Bank  Board. 

G.  Federal  Power  Commission. 

H.  Federal  Reserve  System. 

I.  Federal  Trade  Commission. 

J.  Interstate  Commerce  Commission. 

K.  Railroad  Retirement  Board. 

L.  Securities  and  Exchange  Commission. 

M.  Selective  Service  System. 

N.  Tennessee  Valley  Authority. 

O.  TJ.S.  Civil  Service  Commission. 

P.  Small  Business  Administration. 

Q.  Farm  Credit  Administration. 

R.  Bureau  of  the  Budget. 

S.  Post  Office  Department. 

T.  Federal  Aviation  Agency. 

U.  Office  of  Emergency  Planning. 

“None” 

A.  Department  of  Commerce. 

1.  Area  Redevelopment  Administration. 

2.  Bureau  of  International  Commerce. 

3.  Patent  Office. 

4.  Office  of  Management  and  Organization. 
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B.  Department  of  Health,  Education,  and  Welfare. — The  Department’s  in¬ 
ternal  operating  procedures  are  not  published ;  however,  these  do  not  constitute 
rules  in  the  sense  intended  by  5  U.S.C.  1002. 

C.  Agency  for  International  Development. 

D.  Department  of  the  Treasury: 

1.  Office  of  Director  of  Practice. 

2.  U.S.  Secret  Service. 

E.  American  Battle  Monuments  Commission. 

F.  Atomic  Energy  Commission. 

G.  Federal  Maritime  Commission. 

H.  Federal  Mediation  and  Conciliation  Service. 

I.  Foreign  Claims  Settlement  Commission  of  the  United  States. 

J.  Housing  and  Home  Finance  Agency. 

K.  National  Labor  Labor  Relations  Board. 

L.  National  Mediation  Board. 

M.  National  Science  Foundation. 

N.  U.S.  Information  Agency. 

O.  U.S.  Tariff  Commission. 

P.  Committee  on  Purchases  of  Blind  Make  Products. 

Q.  Federal  Counsel  for  Science  and  Technology. 

R.  Federal  Radiation  Council. 

S.  Federal  Trade  Zones  Board. 

T.  President’s  Committee  on  Equal  Employment  Opportunity. 

U.  President’s  Science  Advisory  Committee. 

V.  U.S.  Commission  on  Civil  Rights. 

W.  Office  of  Science  and  Technology. 

“Not  applicable” 


A.  Department  of  Commerce: 

1.  Office  of  Business  Economics. 

2.  Community  Relations  Service. 

3.  Office  of  Management  and  Organization. — New  York  World’s  Fair. 

4.  Bureau  of  Public  Roads. 

5.  Office  of  General  Counsel. 

6.  National  Bureau  of  Standards. 

7.  Weather  Bureau. 

B.  Export-Import  Bank  of  Washington. 

C.  Interagency  Committee  on  Oceanography. 

D.  Migratory  Bird  Conservation  Commission. 

E.  Missile  Sites  Labor  Commission. 

F.  National  Forest  Reservation  Commission. 

G.  National  Park  Trust  Fund  Board  (National  Park  Service). 

H.  Corregidor-Bataan  Memorial  Commission. 

Question  11 

What  is  your  agency’s  definition  of  “official  record”  as  used  in  sec¬ 
tion  3(c)  of  the  Administrative  Procedure  Act? 

An  analysis  of  the  answers  to  this  question  indicates  that  there  is  no  clear 
definition  of  the  term  “official  record”  in  spite  of  the  fact  that  a  clear  under¬ 
standing  of  the  types  of  material  covered  by  restrictions  on  public  access  is 
basic  to  the  operation  of  the  statute.  The  majority  of  the  agencies  stated  they 
have  no  definition  of  the  term  or  that  they  use  as  a  guide  the  text  on  page  24 
of  the  Attorney  General’s  Manual  (1947)  or  they  follow  44  U.S.O.  366.  Neither 
of  these  sources  defines  “official  record.”  The  statute  defines  only  the  word 
“records,”  and  the  definition  is  by  example.  The  Attorney  General’s  Manual 
also  lists  some  examples  and  states  that  “each  agency  must  examine  its  func¬ 
tions  and  the  substantive  statutes  under  which  it  operates  to  determine  which 
of  its  materials  are  to  be  treated  as  matters  of  official  record.” 

Agencies  which  do  not  rely  on  these  two  weak  definitions  referred  only  to  a 
Code  of  Federal  Regulations  citation.  Some  of  the  answers  were  so  general  that 
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the  definition  would  encompass  every  document  handled  by  the  agency.  Follow¬ 
ing  are  the  major  categories  of  the  answers  to  question  11 : 

I.  No.  Definition 

A.  Department  of  Commerce: 

1.  Area  Redevelopment  Administration. 

2.  Business  and  Defense  Services  Administration. 

3.  Office  of  Business  Economics. 

4.  Bureau  of  International  Commerce. 

5.  Office  of  Management  and  Organization,  Great  Lakes  Pilotage  Admin¬ 
istration. 

6.  Office  of  Management  and  Organization,  New  York  World's  Fair. 

7.  Bureau  of  Public  Roads.— Not  applicable. 

B.  Federal  Home  Loan  Bank  Board. 

C.  Small  Business  Administration. — Did  not  answer. 

D.  Advisory  Commission  on  Intergovernmental  Relations. 

E.  Committee  on  Purchases  of  Blind-Made  Products. 

F.  Federal  Council  for  Science  and  Technology. — Not  applicable. 

G.  National  Parks  Trust  Fund  Board  ( National  Park  Service) . 

H.  President's  Committee  on  Employment  of  the  Handicapped. 

I.  President's  Committee  on  Equal  Employment  Opportunity. 

J.  President's  Science  Advisory  Committee. — Not  applicable. 

K.  Corregidor-Bataan  Memorial  Commission. 

L.  National  Capital  Housing  Authority. 

M.  Bureau  of  the  Budget. 

N.  Office  of  Emergency  Planning. 

O.  Office  of  Science  and  Technology. — Not  applicable. 

II.  No  Definition,  but  the  Attorney  General’s  Manual  (1947),  Page  24,  on  the 

APA  Is  Used  as  a  Guide 

A.  Department  of  Agriculture. 

B.  Department  of  Commerce. 

1.  Maritime  Administration. 

C.  Department  of  Defense. 

D.  Department  of  the  Interior. 

E.  Department  of  Justice. 

F.  Department  of  Labor. 

G.  Department  of  State. 

1.  Agency  for  International  Development. 

2.  Peace  Corps. 

H.  Department  of  the  Treasury. 

1.  Office  of  the  Secretary. 

2.  Office  of  the  Assistant  Secretary  for  International  Affairs. 

3.  Office  of  Fiscal  Assistant  Secretary. 

4.  Office  of  Foreign  Assets  Control. 

5.  Bureau  of  Customs. 

6.  Bureau  of  Narcotics. 

7.  U.S.  Coast  Guard. 

I.  Housing  and  Home  Finance  Agency. 

J.  U.S.  Arms  Control  and  Disarmament  Agency. 
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III.  No  Definition,  but  44  U.S.C.  366  Is  Used  as  a  Guide 

A.  Department  of  Commerce  (departmental  summary)  : 

1.  Bureau  of  the  Census. 

B.  Department  of  Health,  Education,  and  Welfare. 

C.  National  Aeronautics  and  Space  Administration. 

D.  National  Science  Foundation. 

“Citations  to  the  Code  of  Federal  Regulations.” 

A.  Department  of  the  Treasury: 

1.  Office  of  Domestic  Gold  and  Silver  Operations. — 31  CFR  93.15  which 
includes :  Application  for  gold  licenses ;  gold  licenses ;  applications  or  end 
use  certificates ;  reports  by  gold  licensees  and  depositors  of  silver ;  audit  re¬ 
ports  of  silver  refining  companies ;  affidavits  and  statements  accompanying 
deposits  of  gold  and  silver;  transcripts  of  hearings  and  other  supporting 
documents ;  correspondence  relating  to  each  of  the  above ;  investigative 
reports. 

2.  Office  of  Law  Enforcement  Coordination. — 31  CFR  1.2(d),  records  re¬ 
lating  to  administration  of  Treasury  Department  laws. 

3.  Bureau  of  Engraving  and  Printing. — 31  CFR  1.2(d),  records  relating 
to  administration  of  Treasury  Department  laws. 

4.  Bureau  of  Accounts. — 31  CFR  270.2  which  includes  appropriation  ac¬ 
counting  records ;  collection  and  disbursing  accounting  records ;  records  re¬ 
lating  to  investment  accounts. 

5.  Office  of  the  Treasurer  of  the  United  States. — 31  CFR  531.2  which  in¬ 
cludes  paid  checks  and  records ;  records  relating  to  coin,  bullion,  and  cur¬ 
rency,  etc. 

6.  Internal  Revenue  Service. — 26  CFR  601.701  which  includes  final  opin¬ 
ions  in  tax  matters  such  as  records  of  assessment,  credit,  refund,  offers  in 
compromise,  levies,  etc.;  documents  submitted  by  public  (except  tax  returns, 
information  returns,  claim  for  credit,  refund,  etc. ) . 

7.  Bureau  of  the  Mint. — 31  CFR  Com.  Supp.  92.22. 

8.  Comptroller  of  the  Currency. — No  definition  but,  see  12  CFR  4.13. 

B.  Atomic  Energy  Commission. — No  definition  but,  generally  follows  10  CFR 
9.3  subject  to  exceptions  in  section  9.4. 

C.  Federal  Power  Commission. — No  definition  but,  see  18  CFR  1.36(c). 

D.  General  Services  Administration. — 41  CFR  101-11.101-3,  101-12.101-1, 
which  includes  books,  papers,  maps,  photographs,  etc.,  made  or  received  by  any 
agency  of  the  U.S.  Government  in  connection  with  the  transaction  of  public 
businesses  preserved  as  evidence  of  the  agencies  functions,  policies,  decisions, 
procedures,  etc. 

E.  Securities  and  Exchange  Commission. — See  17  CFR  201.25 ;  17  CFR  200.80. 

F.  Tennessee  Valley  Authority. — 18  CFR  301.1(a)  which  includes  maps,  plans, 
and  diagrams,  bids  and  awards,  easements  and  rights-of-way,  etc. 

G.  Farm  Credit  Administration.— -6  CFR  4.1  to  4.10,  which  includes  documents, 
etc. ;  this  section  includes  practically  everything  handled  by  the  agency. 

H.  U.S.  Commission  on  Civil  Rights. — 45  CFR  704.2  of  chapter  VII. 
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REPLIES  TO  QUESTIONNAIRE 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Reply  From  the  Bureau  of  the  Budget 


Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington,  D.C.,  March  19,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives,  Washing¬ 
ton,  D.C. 


Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  of  February  12, 
1965,  regarding  the  practices  and  procedures  of  the  Bureau  of  the  Budget  under 
section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002). 

The  activities  of  the  Bureau  of  the  Budget  have  never  been  regarded  as  fall¬ 
ing  within  the  scope  of  section  3  of  the  Administrative  Procedure  Act.  Our 
activities  do  not  directly  affect  the  public,  and  they  have  always  been  considered 
to  be  covered  by  the  exception  in  section  3  for  matters  relating  solely  to  internal 
management. 

Since  the  Bureau  is  not  subject  to  the  publication  requirements  of  section  3 
of  the  act,  we  have  no  relevant  answers  to  the  specific  questions  in  your  letter. 
However,  a  statement  of  the  Bureau  of  the  Budget’s  organization  and  functions 
is  published  in  the  U.S.  Government  Organization  Manual,  which  is  issued 
annually  as  a  special  edition  of  the  Federal  Register.  This  statement  appears 
on  page  55  of  the  1964-65  edition  of  that  publication. 

Sincerely, 


Kermit  Gordon,  Director. 


Reply  From  Office  of  Emergency  Planning 


Executive  Office  of  the  President, 

Office  of  Emergency  Planning, 
Washington,  D.C.,  March  17,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives,  Washing¬ 
ton,  D.C. 


Dear  Mr.  Moss  :  In  response  to  your  request  for  data  relative  to  Federal 
agency  practice  under  the  “public  information  section”  of  the  Administrative 
Procedure  Act  of  1946  (  5  U.S.C.  1002),  I  am  pleased  to  submit  the  enclosed 
answers  to  the  subcommittee’s  questionnaire,  along  with  the  requested 
documents. 

Although  the  broad  definition  of  “agency”  in  the  Administrative  Procedure 
Act  of  1946  includes  the  Office  of  Emergency  Planning  the  “public  information 
section”  of  the  act  appears  to  be  mainly  applicable  to  those  regulatory  agencies 
having  a  direct  involvement  with  the  general  public. 

Nevertheless,  you  may  be  assured  of  my  complete  cooperation  in  your  sub¬ 
committee’s  study  of  this  important  phase  of  Government  agency  operation.  If 
additional  information  may  be  needed,  it  will  be  furnished  promptly. 

Sincerely, 

Buford  Ellington,  Director. 
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1.  Generally,  section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002) 
applies  to  all  functions  of  the  Office  of  Emergency  Planning.  There  are  no 
divisions,  bureaus,  branches,  or  other  constituent  units  of  OEP  to  which  it 
does  not  apply.  However,  section  3(b),  in  part,  does  not  apply  to  OEP 
inasmuch  as  this  agency  does  not  render  any  “final  opinions  or  orders  in  the 
adjudication  of  cases.  *  *  *” 

2.  (a)  Federal  Register,  when  added  or  revised.  U.S.  Government  organiza¬ 
tion  manual,  annually. 

( b )  Federal  Register,  when  added  or  revised. 

(c)  Federal  Register,  when  added  or  revised. 

( d )  Federal  Register,  when  added  or  revised. 

(e)  Not  applicable  since  OEP  does  not  issue  rules  “addressed  to  and  served 
upon  named  persons  in  accordance  with  law.” 

3.  Not  applicable,  inasmuch  as  OEP  does  not  render  any  final  opinions  or 
orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b)  of  the  Administra¬ 
tive  Procedure  Act  or  other  authority. 

4.  Not  applicable.  ( See  No.  3  above. ) 

5.  N ot  applicable.  ( See  No.  3  above. ) 

6.  Since  most  of  the  programs  administered  by  OEP  have  no  direct  effect 
upon  the  public  the  bulk  of  our  records  and  files,  interpretations  and  legal 
opinions  relate  solely  to  the  internal  operations  of  the  agency,  and  would, 
therefore,  not  be  made  available  to  the  general  public  in  accordance  with 
section  3(2)  of  the  Administrative  Procedure  Act.  In  addition,  classified 
information  would  not  be  made  available  pursuant  to  section  3(1)  of  the 
Administrative  Procedure  Act,  and  Executive  Order  10501,  3  CFR  979  (1953). 

In  those  programs  having  a  public  concern,  the  procedures  for  making 
available  connected  materials,  and  also  the  limitations  of  availability,  are 
contained  in  the  published  regulations  applicable  to  such  programs. 

7.  The  limitations  placed  upon  the  availability  of  records  and  files  to  the 
general  public  are  those  contained  in  5  U.S.C.  1002;  18  U.S.C.  1905;  50  U.S.C. 
app.  2155(e)  ;  Executive  Order  10480  (  3  CFR  966  (1953))  ;  Executive  Order 
10501  (3  CFR  979  (1953)). 

8.  In  no  circumstances  are  private  parties  dealing  with  OEP  required  in  any 
manner  to  resort  to  organization  or  procedure  not  published  in  the  Federal 
Register. 

9.  Since  OEP  has  issued  no  rules  which  involve  any  function  of  the  United 
States  requiring  secrecy  in  the  public  interest,  there  has  been  no  occasion 
to  refrain  from  publishing  such  rules. 

10.  In  no  circumstances  does  OEP  publish  rules  where  there  is  involved 
any  matter  relating  solely  to  internal  agency  management.  Examples  of  mat¬ 
ters  relating  solely  to  internal  agency  management  are  personnel  rules,  budget 
rules,  travel  regulations. 

11.  Because  of  the  indirect  concern  to  the  public  of  the  majority  of  OEP’s 
functions,  and  also  because  of  infrequency  of  requests,  we  have  no  formal 
definition  of  “official  records.”  In  the  few  cases  where  requests  are  made, 
therefore,  the  question  of  availability  has  been  decided  upon  the  grounds 
of  legitimate  interest  on  the  part  of  the  individual  requesting  the  material 
and  the  limitations  contained  in  section  3  of  the  Administrative  Procedure  Act. 


Reply  From  Office  of  Science  and  Technology 

Executive  Office  of  the  President, 

Office  of  Science  and  Technology, 

Washington,  D.C.,  March  15,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Deab  Congressman  Moss  :  I  am  writing  In  response  to  your  letters  of  Febru¬ 
ary  12, 1965,  to  the  Chairman  of  the  President’s  Science  Advisory  Committee  and 
the  Executive  Secretary  of  the  Federal  Council  for  Science  and  Technology,  in 
connection  with  your  inquiry  into  the  practices  of  Federal  agencies  for  imple¬ 
menting  the  provisions  of  5  U.S.C.  1002. 

Since  I  am  Chairman  of  the  President’s  Science  Advisory  Committee  (PSAC) 
and  the  Federal  Council  for  Science  and  Technology  (FCST) ,  and  since  the  Office 
of  Science  and  Technology  (OST)  of  which  I  am  the  Director  provides  adminis- 
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trative  support  for  both  activities,  I  am  taking  this  opportunity  to  reply  to  both 
inquiries  in  a  single  letter.  My  letter  will  consequently  relate  to  the  activities 
of  all  three  organizations  which  operate  together  as  a  single  integrated  point  for 
advice  and  staff  assistance  to  the  President  on  matters  of  a  scientific  and  tech¬ 
nological  nature. 

My  impression  is  that  many  of  your  specific  questions  are  not  strictly  appli¬ 
cable  to  the  functions  of  the  Federal  Council,  the  President’s  Science  Advisory 
Committee,  and  the  Office  of  Science  and  Technology.  By  this,  I  mean  that  the 
nature  of  our  work  does  not  involve  the  administration  of  Government  programs, 
the  determination  of  claims,  or  the  formation  of  rules  that  directly  affect  the 
public. 

However,  insofar  as  our  activities  are  affected  by  5  U.S.C.  1002,  we  comply 
fully  with  its  provisions.  Descriptions  of  organization  and  functions,  a  listing 
of  key  personnel,  and  the  address  of  the  FCST,  PSAC,  and  OST  are  published 
annually  in  the  U.S.  Government  Organization  Manual,  a  special  edition  of  the 
Federal  Register.  No  claim  of  secrecy  or  relationship  to  internal  management 
is  made  to  withhold  publication  of  any  information  relevant  to  these  matters. 

Doubtless,  you  are  also  aware  of  the  frequently  published  reports  of  advisory 
studies  of  the  FCST,  PSAC,  and  OST.  In  addition,  since  1962,  when  the  Office 
of  Science  and  Technology  was  established  by  Reorganization  Plan  No.  2,  my 
predecessor,  Dr.  Jerome  B.  Wiesner,  and  myself  have  been  in  frequent  com¬ 
munication  with  the  Congress,  and  our  testimony  presents  an  extensive  supple¬ 
mentary  record  of  the  ways  in  which  the  Executive  office  science  structure 
fulfills  its  advisory  and  staff  functions. 

I  would  be  glad  to  provide  you  with  any  additional  information  you  may 
require.  Your  staff  may  also  wish  to  contact  Mr.  Steven  R.  Rivkin,  technical 
assistant  for  legal  affairs  in  the  Office  of  Science  and  Technology,  code  128,  exten¬ 
sion  28954,  for  such  further  materials  as  you  may  require. 

Sincerely, 


Donald  F.  Hornig,  Director . 


EXECUTIVE  DEPARTMENTS 

Reply  From  Department  of  Agriculture 

Department  of  Agriculture, 
Washington,  D.G.,  March  25,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives,  Washing¬ 
ton,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  of  February  12,  1965, 
for  answers  to  the  11  questions  needed  by  your  subcommittee  in  its  evaluation  of 
proposed  amendments  to  section  3  of  the  Administrative  Procedure  Act  (5  U.S.C. 
1002). 

The  person  with  whom  liaison  may  be  maintained  by  your  subcommittee  is 
Mr.  Charles  W.  Bucy,  code  111,  extension  3463,  and  in  his  absence  Mr.  Elmer 
Mostow,  code  111,  extension  5565. 

The  questions  in  your  letter  and  the  answers  thereto  are  as  follows : 

1.  Question.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of 
your  agency  to  which  the  section  does  not  apply  ? 

Answer.  The  provisions  of  5  U.S.C.  1002  are  applicable  to  all  functions  of  this 
Department  except  the  phases  of  functions  dealing  only  with  internal  manage¬ 
ment  or  required  to  be  kept  secret  in  the  public  interest  as  provided  in  the  intro¬ 
ductory  exemptions  from  the  section.  There  are  no  divisions,  bureaus,  branches, 
or  other  constituent  units  of  this  Department  to  which  the  section  does  not  apply. 

2.  Question.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)  (1)  of 
the  Administrative  Procedure  Act)  ; 

(b)  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  ( see  sec.  3(a)(2)  of  statute )  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute)  ; 

( d )  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of 
statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance 
with  law  ( see  sec.  3(a)  (3 )  of  statute )  ? 

Answer,  (a)  (6).  When  the  Administrative  Procedure  Act  became  effective,, 
this  Department  published  in  the  Federal  Register  a  complete  description  of  its 
central  and  field  organization  and  a  statement  of  the  general  course  and  method 
by  which  its  functions  are  channeled  and  determined.  From  time  to  time,  as 
changes  are  made,  modifications  of  the  organizational  description  and  statement 
of  functions  are  published  in  the  Federal  Register  on  as  nearly  current  a  basis 
as  is  practicable.  In  addition,  where  specific  or  formal  procedures  are  prescribed 
in  connection  with  any  function  or  proceedings  applicable  to  the  public,  they  are 
promulgated  as  part  of  the  general  regulations  relating  to  the  functions  or  as 
separate  rules  of  practice,  and  are  published  in  the  Federal  Register  at  the  time 
of  issuance,  and  reprints  thereof,  in  many  instances,  are  made  available  to  the 
public  upon  request.  Such  rules  are  also  codified  in  the  Code  of  Federal 
Regulations. 

Answer  (c)  ( d ).  Substantive  rules  adopted  by  this  Department  as  authorized 
by  law  and  statements  of  general  policy  and  interpretations  formulated  and 
adopted  by  this  Department  for  the  guidance  of  the  public  are  published  in  the 
Federal  Register  upon  issuance.  Amendments  thereof  are  likewise  so  published. 
In  most  instances,  pamphlets  containing  such  rules,  statements  of  policy  and 
interpretations  relating  to  particular  programs,  and  amendments  thereof,  are- 
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also  printed  as  soon  as  possible  and  made  available  to  interested  persons  upon 
request,  and  in  tlie  case  of  programs  involving  registration  or  other  forms  of 
licensing,  a  copy  of  the  printed  pamphlet  is  furnished  at  the  time  of  licensing 
or  application  for  the  license.  In  some  instances  substantive  rules,  or  notices 
thereof,  are  also  published  upon  issuance  in  newspapers  or  trade  journals  under 
the  requirements  of  statute  (e.g.,  sec.  1  of  the  act  of  March  3,  1905,  as  amended 
(21  U.S.C.  123)),  or  the  requirement  of  regulations  issued  by  the  Department 
(e.g.,  sec.  201.9  of  the  regulations  under  the  Packers  and  Stockyards  Act  9 
CFIt  201.9) ).  Press  releases  are  generally  issued  in  relation  thereto. 

Answer  (e).  The  following  rules  which  are  addressed  to  and  served  upon 
named  persons  by  this  Department,  are  published  as  indicated  below : 

Rate  orders  under  the  Packers  and  Stockyards  Act  (7  U.S.C.  181  et  seq.)  are 
published  in  Agriculture  Decisions,  a  monthly  publication  prepared  by  this  De¬ 
partment  which  is  obtainable  from  the  Government  Printing  Office.  Orders  post¬ 
ing  and  deposting  stockyards  under  that  act  are  published  in  the  Federal  Register 
upon  issuance.  Orders  authorizing  the  collection  of  brand  inspection  fees  under 
the  act  are  published  in  the  Federal  Register  upon  issuance.  Orders  with¬ 
drawing  such  authorizations  are  published  in  Agriculture  Decisions. 

Designations  of  contract  markets  under  the  Commodity  Exchange  Act  (7  U.S.C. 
1  et  seq.)  and  orders  vacating  such  designations,  are  published  in  the  Federal 
Register  upon  issuance. 

3.  Question.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  or  other  authority. 

Answer.  This  Department  publishes  in  agriculture  Decisions  all  final  opinions 
and  orders  in  the  adjudication  of  cases  subject  to  sections  7  and  8  of  the  Admin¬ 
istrative  Procedure  Act  except  review  proceedings  with  respect  to  acreage  allot¬ 
ments  before  county  review  committees.  In  addition,  such  publication  is  made 
in  reparation  proceedings.  All  opinions  and  orders  in  such  cases,  whether  final 
or  interim,  are  filed  with  the  hearing  clerk  of  the  Department  and  are  matters 
of  public  record  available  for  examination.  The  statement  of  the  organization 
and  functions  of  this  Department  published  in  the  Federal  Register  and  the 
Administrative  Regulations  of  the  Department  which  appears  in  7  CFR  1.4 
give  public  notice  that,  the  opinions  and  orders  filed  with  the  hearing  clerk  shall 
be  available  to  public  inspection. 

In  addition,  the  regulations  (7  CFR,  sec.  711.4)  provide  that  the  record  of  all 
applications  and  all  proceedings  relating  to  the  review  of  marketing  quotas  and 
acreage  allotments  shall  be  available  for  public  inspection  at  the  office  of  the  clerk 
who  shall  be  the  county  office  manager  and  section  7.11.26  of  the  regulations 
provide  that  any  interested  person  shall  be  entitled  to  a  copy  of  the  record 
upon  application  and  payment  of  the  actual  cost  of  supplying  the  copy. 

4.  Question.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority? 

Answer.  There  are  no  instances  in  which  this  Department  refrains  from 
publishing  or  making  available  to  public  inspection  opinions  or  orders  in  the 
adjudication  of  cases  on  the  basis  that  they  should  be  held  confidential. 

5.  Question.  In  what  circumstances  are  unpublished  opinions  and  orders 
cited  or  used  as  precedents  in  other  proceedings? 

Answer.  The  Department  issues  no  opinions  or  orders  in  the  adjudication 
of  cases  which  are  not  published  or  made  available  to  public  inspection. 

6.  7.  Questions.  What  is  the  procedure  for  making  available  to  the  general 
public  the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

What  limitations  are  placed  upon  the  availability  of  records  and  files  to  the 
general  public,  either  by  statute,  rule,  or  practice? 

Answer.  Requests  to  inspect  the  public  records  and  files  and  interpreta¬ 
tions  of  the  Department  are  made  to  the  person  having  custody  thereof,  as 
indicated  by  the  published  organization  of  the  Department,  and  such  docu¬ 
ments  are  made  available  for  inspection,  or  access  to  them  is  denied,  in  accord¬ 
ance  with  the  applicable  statutes  and  regulations  of  the  Department  includ¬ 
ing  the  Administrative  Regulations  in  7  CFR  pt.  1,  subpart  A,  as  amended. 
Copies  of  those  regulations  are  forwarded  herewith. 

Requests  to  inspect  legal  opinions  and  legal  memorandums  and  requests  to 
inspect  the  records  in  the  office  of  the  hearing  clerk  are  made,  respectively,  to 
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the  librarian  in  charge  of  the  Legal  Branch  of  the  library  of  the  Department, 
and  to  the  hearing  clerk. 

All  interpretaions  and  statements  of  general  policy  formulated  for  the  guid¬ 
ance  of  the  public  are  published.  A  current  index  of  legal  opinions  and  legal 
memorandums  of  the  Office  of  the  General  Counsel  of  the  Department  is  main¬ 
tained  in  the  Legal  Branch  of  the  Department’s  library.  The  index  indicates 
which  opinions  and  memorandums  are  confidential.  The  confidential  ones  are 
available  only  to  employees  of  the  Department  with  the  approval  of  the  General 
Counsel.  The  noneonfidential  opinions  and  memorandums  are  generally  avail¬ 
able  only  to  employees  of  the  Department.  Noneonfidential  opinions  are  internal 
memorandums  generally  dealing  with  specific  factual  situations  and,  therefore, 
are  not  available  for  general  distribution.  They  are,  however,  made  available 
on  proper  showing  of  interest  and  where  it  is  determined  it  will  not  be  sus¬ 
ceptible  of  misinterpretation  as  to  the  general  policy  of  the  Department.  They 
are  not  for  quotation  or  reproduction  in  any  case  without  permission. 

A  current  list  of  statutes  which  place  limitations  upon  the  availability  of 
records  and  files  to  the  general  public  is  set  out  in  exhibit  1  to  1  AR  537  of  the 
general  departmental  regulations  concerning  restrictions  on  the  release  of  and 
requests  for  information  (1  AR  505-585).  Copies  of  these  regulations  and  the 
exhibit  are  forwarded  herewith. 

In  addition  to  the  statutes  noted  in  the  foregoing  exhibit,  the  following  addi¬ 
tional  statutes  place  limitations  upon  the  availability  of  records  and  files  to 
the  general  public : 

12  U.S.C.  1141  j(d)  which  prohibits  the  inclusion  in  any  governmental 
report,  bulletin,  or  other  such  publication  hereafter  issued  or  published  of 
any  prediction  with  respect  to  cotton  prices. 

Public  Law  88-525,  78  Stat.  703  (Food  Stamp  Act).  Section  8(b)  re¬ 
stricts  the  use  of  information  received  from  retailers  or  wholesalers  relating 
to  business  of  such  firms  “to  purposes  directly  connected  with  administration 
and  enforcement  of  the  provisions  of  ( the)  act  or  the  regualtions  issued  pur¬ 
suant  to  (the)  act.-’  Section  10(e)  requires  State  plans  of  operation  to 
contain  provisions  which  among  other  tilings,  provide  safeguards  which 
restrict  the  use  or  disclosure  of  information  obtained  from  applicant  house¬ 
holds  to  persons  directly  connected  with  the  administration  of  the  act  or 
regulations  issued  pursuant  to  the  act. 

Title  50  App.  U.S.C.  2155(e)  (Defense  Production  Act  of  1950).  Section 
705(e)  provides  that  information  obtained  under  section  705,  concerning 
recordkeeping  and  furnishing  of  information  and  testimony  in  the  enforce¬ 
ment  or  administration  of  the  act,  when  deemed  confidential  by  the  President 
or  person  furnishing  said  information,  shall  not  be  disclosed  or  published 
unless  the  President  determines  that  withholding  the  information  is  con¬ 
trary  to  national  defense. 

18  U.S.C.  1905.  This  statute  provides  that  any  officer  or  employee  of  the 
United  States  who  publishes  or  discloses,  in  a  manner  not  authorized  by  law, 
any  information  coming  to  him  in  the  course  of  his  official  duties  or  employ¬ 
ment,  which  information  concerns  or  relates  (among  other  items)  to  trade 
secrets,  processes,  operations,  style  of  work,  or  apparatus,  or  to  the  identity, 
and  confidential  statistical  data,  shall  be  fined  or  imprisoned  and  removed 
from  office. 

In  addition,  various  agencies  of  the  Department  issue  regulations  or  instruc¬ 
tions  implementing  or  supplementing  the  regulations  and  statutes  noted  above 
relating  to  the  availability  of  records  and  files  to  the  general  public.  Examples 
of  such  regulations  and  instructions  are  forwarded  herewith  and  are  separately 
listed  in  the  attached  schedule  furnished  in  connection  with  our  responsibility 
pursuant  to  your  request  for  various  documents  on  page  3  of  your  letter. 

The  answers  to  these  two  questions  are  addressed  to  “official  records”  as  in¬ 
dicated  in  the  answer  to  question  No.  11. 

8.  Question.  In  what  circumstances  are  private  parties  dealing  with  your 
agency  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure 
Act)? 

Answer.  Private  parties  dealing  with  this  Department  are  required  to  resort 
to  organization  or  procedure  not  published  in  the  Federal  Register  only  insofar 
as  there  has  not  been  time  to  modify  the  published  organizational  description  or 
statement  of  functions  and  procedures  to  conform  with  changes  made  in  the  or- 
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ganization  and  procedures.  In  such  instances  the  person  communicating  with 
this  Department  about  any  matter  is  notified  as  to  any  unpublished  organizational 
or  procedural  changes  affecting  him.  Where  only  general  procedure  is  published, 
the  person  concerned  is  notified  of  specific  detailed  steps  and  procedures  when 
need  for  recourse  thereto  arises. 

9.  Question.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer.  In  no  case  has  this  Department  refrained  from  publishing  rules  where 
there  is  involved  any  function  of  the  United  States  requiring  secrecy  in  the  public 
interest. 

10.  Question.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or 
other  authority? 

Answer.  This  Department  has  refrained  from  publishing  various  instructions 
to  its  inspectors  authorizing  methods  of  treatment  under  plant  quarantine  regula¬ 
tions  providing  that  treatment  according  to  a  method  selected  by  an  inspector 
from  administratively  authorized  procedures  shall  be  a  condition  of  the  movement 
of  certain  products  from  areas  regulated  to  prevent  the  spread  of  certain  insect 
pests  or  plant  diseases.  The  treatments  that  will  be  adequate  vary  greatly  de¬ 
pending  upon  the  circumstances  involved  in  each  particular  shipment  and  formu¬ 
lation  of  a  general  rule  for  publication  in  advance  does  not  seem  feasible.  The 
published  regulation  gives  notice  to  interested  persons  that  treatment  of  some 
hind  will  be  required  and  such  persons  are  notified  as  to  the  specific  treatment 
that  will  be  approved  for  the  particular  shipment  when  they  communicate  with 
the  inspector.  Many  other  published  rules  of  the  Department  are  implemented 
by  unpublished  instructions  to  inspectors  and  other  employees  of  the  Department 
as  to  the  procedures  to  be  followed  by  them  in  administering  such  rules.  Internal 
regulations  relating  to  personnel,  budget,  and  like  matters  are  not  published. 

11.  Question.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3  (c)  of  the  Administrative  Procedure  Act? 

Answer.  This  Department  has  not  made  a  general  definition  of  “official  record.” 
However,  in  general,  the  Department  has  followed  as  a  guide  to  the  meaning  of 
the  term  “official  record,”  the  Attorney  General’s  interpretation  thereof  in  the 
“Attorney  General’s  Manual”  on  the  Administrative  Procedure  Act  as  follows  : 

“The  term  ‘official  record’  is  difficult  of  definition.  In  general,  it  may  be  stated 
that  matters  of  official  record  will  include  (a)  applications,  registrations,  peti¬ 
tions,  reports,  and  returns  filed  by  members  of  the  public  with  the  agency  pur¬ 
suant  to  statute  or  the  agency’s  rules,  and  (b)  all  documents  embodying  agency 
actions,  such  as  orders,  rules,  and  licenses.  In  formal  proceedings,  the  plead¬ 
ings,  transcripts  of  testimony,  exhibits,  and  all  documents  received  in  evidence 
or  made  a  part  of  the  record  are  ‘matters  of  official  record.’ 

*  %  Jjs  *  Jfc  *  * 

“The  great  mass  of  material  relating  to  the  internal  operation  of  any  agency 
is  not  a  matter  of  official  record.  For  example,  intra-agency  memorandums  and 
reports  prepared  by  agency  employees  for  use  within  the  agency  are  not  official 
records  since  they  merely  reflect  the  research  and  analysis  preliminary  to  official 
agency  action.  Intra-action  reports  of  investigations  are,  in  general,  not  matter 
of  official  record.” 

We  have  been  advised  by  your  staff  that  it  was  not  the  intent  of  your  commit¬ 
tee  by  its  request  for  copies  of  the  documents  named  on  page  3  of  your  letter  to 
impose  the  substantial  burden  of  all  rules,  regulations,  and  other  documents 
issued  by  this  Department  in  implementing  its  responsibility  under  section  3, 
which  in  the  case  of  this  Department  constitutes  a  substantial  number  of  volumes 
of  the  Code  of  Federal  Regulations,  but  rather  the  furnishing  of  examples  of  the 
documents  as  listed  in  the  attached  schedule  would  serve  the  committee’s  pur¬ 
poses.  We  are  transmitting  with  this  letter  two  copies  of  each  document  listed 
in  the  attached  schedule  as  examples  of  documents  issued  and  published  under 
section  3. 

In  addition,  the  function  of  decision  in  matters  referred  to  the  Department  of 
Justice  for  prosecution  or  defense  is  vested  in  that  Department.  Therefore,  this 
Department  does  not  release  information  pertaining  to  such  matters  referred  to 
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the  Department  of  Justice  which  may  affect  the  prosecution  or  defense  of  the 
cases  referred  without  the  approval  of  that  Department. 

If  we  can  be  of  any  assistance,  or  if  any  further  information  is  desired,  please 
feel  free  to  call  upon  us. 

Sincerely  yours, 

Orville  L.  Freeman,  Secretary. 


Enclosures. 


SCHEDULE  OF  ENCLOSURES 


Title  1,  chapter  9,  Administrative  Regulations,  as  amended,  concerning  restric¬ 
tions  on  release  of,  and  request  for,  information. 

7  CFR,  subtitle  A,  part  1,  subpart  A,  as  amended,  concerning  official  records 
and  departmental  proceedings. 

29  F.R.  16210,  December  3,  1964,  relating  to  statement  of  organization  and 
delegations. 

29  F.R.  16210,  December  3,  1964,  relating  to  posted  stockyards,  identification 
of  carcasses,  and  extension  of  period  for  emergency  loans. 

30  F.R.  2160,  February  17,  1965,  relating  to  establishment,  organization,  func¬ 
tions,  and  delegations  of  authority,  concerning  the  consumer  and  marketing 
service. 

30  F.R.  2207,  February  18,  1965,  relating  to  limitation  of  handling  of  navel 
oranges  and  regulation  of  quality  and  size  of  limes. 

30  F.R.  2207,  February  18,  1965,  amendment  to  part  201  of  regulations  under 
the  Packers  and  Stockyards  Act. 

30  F.R.  3187,  March  9,  1965,  relating  to  handling  of  lemons,  order  terminating 
a  milk  order  in  the  Chicago  area,  an  order  amending  a  milk  order  for  the  north¬ 
western  Indiana  area,  and  regulations  dealing  with  grain  loans,  purchases,  and 
other  operations. 

9  CFR,  chapter  II,  parts  201-203,  as  amended,  pertaining  to  regulations,  rules 
of  practice,  and  statements  of  general  policy  under  the  Packers  and  Stockyards 
Act. 

REA  Bulletin  20-12  (electric)  ;  REA  Bulletin  320-16  (telephone),  April  5, 
1962,  concerning  public  availability  and  release  of  information. 

FHA  Instruction  150.1,  concerning  availability  of  FHA  records  and  information. 

Pamphlet  concerning  the  Packers  and  Stockyards  Act,  as  amended,  regulations 
and  statements  of  general  policy. 

Pamphlet  concerning  the  Commodity  Exchange  Act,  as  amended,  regulations 
under  the  act. 

General  regulations  with  respect  to  marketing  agreements  and  orders. 

Agricultural  Decisions  dated  January  1965. 

County  Administrative  Handbook  (ASCS  County  Committee)  revision  1,  con¬ 
cerning  availability  of  records  and  information. 

CCC  Board  Dockets  Handbook,  as  amended,  concerning  (in  part)  safeguard¬ 
ing  docket  material  and  information  (pt.  2). 


Reply  From  Department  of  Commerce 

The  Assistant  Secretary  of  Commerce, 

Washington,  D.G.,  March  19, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss  :  This  is  in  response  to  your  letter  of  February  12,  1965,  to  the 
Secretary  of  Commerce,  requesting  answers  to  a  series  of  questions  on  the 
Department’s  actions  to  assure  availability  of  information,  as  provided  in  section 
3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002) . 

There  is  attached  hereto  a  volume  containing — - 

(a)  A  “Departmental  Summary”  which  sets  forth  answers  for  the  Depart¬ 
ment  as  a  whole ;  and 

(&)  A  detailed  response  to  applicable  questions  from  each  of  our  program 
bureaus  or  offices. 

The  individual  responses  from  each  of  our  program  offices  and  bureaus  have 
been  included  in  order  to  provide  the  subcommittee  with  a  full  explanation  of 
the  varying  needs  and  requirements  of  different  programs  of  the  Department  for 
making  information  available  to  the  public. 
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As  requested  in  the  last  paragraph  of  your  letter,  implementing  documents 
have  been  included  in  the  attached  volume  containing  our  response. 

If  we  can  be  of  further  assistance,  please  let  us  know. 

Sincerely  yours, 

Herbert  W.  Klotz, 

Assistant  Secretary  for  Administration. 

DEPARTMENTAL  SUMMARY 

(Information  in  reply  to  questions  concerning  public  information  set  forth  in 
letter  of  February  12,  1965,  from  the  Honorable  John  E.  Moss,  chairman,  Foreign 
Operations  and  Government  Information  Subcommittee  of  the  House  Com¬ 
mittee  on  Government  Operations. ) 

Each  program  bureau  or  office  of  the  Department  developed  detailed  replies 
to  questions  specifically  applicable  to  its  programs.  A  copy  of  these  replies 
is  being  furnished  the  subcommittee  along  with  this  departmental  summary. 
The  information  below  comprises  the  Department’s  answer  to  those  questions 
which  apply  to  the  Department  as  a  whole. 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply  ? 

Generally,  except  to  the  extent  exempted  by  5  U.S.C.  1002  itself,  the  provisions 
of  5  U.S.C.  1002  apply  to  all  functions  and  organization  units  of  the  Department 
of  Commerce. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  (a)  descriptions  of  its  central  and  field  organization; 
(&)  statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined;  (c)  substantive  rules  adopted  as  authorized  by  law; 
and  (d)  statements  of  general  policy  or  interpretation  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public? 

All  items  referred  to  in  the  question  are  published  in  the  Federal  Register 
upon  issuance. 

Question  2(e).  In  what  official  or  unofficial  publication,  and  at  what  intervals 
does  your  agency  publish  (e)  rules  addressed  to  and  served  upon  named  persons 
in  accordance  with  law? 

The  Department  does  not  centrally  issue  rules  addressed  to  and  served  upon 
named  persons  in  accordance  with  law. 

Questions  3,  4,  and  5.  Please  describe  the  manner  in  which  your  agency 
publishes,  or,  in  accordance  with  published  rule,  makes  available  to  public 
inspection,  all  final  and  interim  opinions  or  orders  in  the  adjudication  of  cases, 
pursuant  to  section  3(b)  of  the  Administrative  Procedure  Act  or  other  author- 
ity?  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority?  In  what  circumstances  are  unpublished 
opinions  and  orders  cited  or  used  as  precedents  in  other  proceedings? 

The  Department’s  practices  regarding  the  availability  to  the  public  of  opinions 
and  orders  in  the  adjudication  of  cases,  which  is  the  subject  of  these  questions, 
are  explained  in  the  separate  responses  of  the  Department’s  program  bureaus 
and  offices. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations  and  legal  opinions  of  your  agency? 

There  is  no  formal  procedure  imposed  on  the  public  for  obtaining  information 
from  the  records  and  files,  interpretations,  etc.  Persons  making  individual 
requests  are  furnished  all  available  information  as  warranted,  taking  into  con¬ 
sideration  the  nature  of  the  information  requested  and  the  concern  of  the  re¬ 
questing  party.  Individual  offices  and  bureaus  make  available  their  records 
under  Department  Order  No.  64,  as  explained  in  the  individual  responses  from 
offices  and  bureaus. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule,  or  practice? 

All  information  is  made  generally  available  to  the  public  except  to  the  extent 
of — 

(a)  Matters  of  national  defense  security;  e.g.,  Executive  Order  10501, 
as  amended; 
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( h )  Made  confidential  by  law  ;  e.g.,  18  U.S.C.  1905 ; 

(e)  Information  precluded  by  reason  of  national  interest;  e.g.,  investi¬ 
gative  reports  and  material  received  in  confidence  by  the  Department.  For 
particular  instances  of  regulatory  or  statutory  restrictions,  see  individual 
bureau  and  office  responses.  In  addition,  certain  matters  relating  to  pro¬ 
posed  or  pending  legislation  and  budget  requests  are  required  to  be  kept 
confidential,  as  set  forth  in  Administrative  Orders  Nos.  201-13  and  203-1, 
copies  attached ;  and 

(d)  Certain  matters  pertaining  solely  to  internal  management ;  e.g.,  work¬ 
ing  papers  and  drafts,  internal  memorandums,  individual  personnel  actions, 
and  other  individual  personnel  information.  (See  Administrative  Order 
202-22,  attached.) 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your 
agency  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register?  (See  sec.  3(a)  of  the  Administrative  Procedure 
Act.) 

We  know  of  no  case  w’here  private  parties  dealing  with  the  Department  are 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

The  Department  has  not  refrained  from  publishing  rules  where  there  is  in¬ 
volved  any  function  of  the  United  States  requiring  secrecy  in  the  public  interest. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or 
other  authority? 

The  Department  does  not  publish  rules  involving  any  matter  relating  solely 
to  internal  agency  management. 

Question  11.  What  is  your  agency's  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administrative  Procedure  Act  ? 

The  Department,  as  such,  has  no  definition  of  “official  record.”  However, 
generally,  we  feel  that  the  definition  of  “record”  as  used  in  the  Federal  Records 
Act  (44  U.S.C.  366)  defines  the  scope  of  “official  record,”  as  used  in  official 
functions  of  the  Department. 

In  response  to  the  last  paragraph  of  the  letter  of  the  subcommittee  chairman, 
there  are  attached  two  copies  of  each  document  issued  to  implement  5  U.S.C. 
1002.  These  are : 

Department  Order  No.  64,  “Release  of  Information  and  Records.” 

Administrative  Order  No.  201-13  ( revised  1 .  “Legislative  Activities.” 

Administrative  Order  No.  201-22  (revised).  “Clearance  and  Filing  of  Fed¬ 
eral  Register  Material.” 

Administrative  Order  No.  202-22.  “Release  of  Information  and  Records 
Relating  to  Personnel.” 

Administrative  Order  No.  203-1,  “Appropriations  and  Related  Public 
Funds  Activities.” 


Reply  From  Department  of  Defense 

Assistant  Secretary  of  Defense, 

Washington,  D.C.,  March  29, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  As  requested  in  your  letter  of  February  12,  1965,  an¬ 
swers  are  supplied  below  for  the  11  questions  raised  by  you  concerning  the 
application  of  section  3  of  the  Administrative  Procedure  Act  of  1946  (  5  U.S.C. 
1002)  by  the  Department  of  Defense. 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of 
your  agency  to  which  the  section  does  not  apply  ? 

Answer.  Section  1002  of  title  5,  United  States  Code  (sec.  3  of  the  Adminis¬ 
trative  Procedure  Act),  generally  applies  to  all  functions  of  the  Department  of 
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Defense  other  than  those  of  the  National  Security  Agency  which  are  exempted 
by  the  provisions  of  Public  Daw  86-36. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  : 

(a)  Descriptions  of  its  central  field  organization  (see  sec.  3(a)(1)  of  the 
APA)  ; 

(b)  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute)  ; 

( d )  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of 
statute) ;  and 

( e )  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)  (3)  of  statute)  ? 

Answer.  Descriptions  of  the  central  and  field  organization  of  the  various  com¬ 
ponents  of  the  Department  of  Defense  are  published  annually  in  the  Government 
Organization  Manual,  a  special  edition  of  the  Federal  Register,  1  CFR  31.1.  In 
addition,  various  directives  and  regulations  of  the  several  components  of  the 
Department  of  Defense  that  contain  descriptions  of  the  organization  and  of  the 
course  and  method  by  which  its  functions  are  channeled  and  determined,  as  well 
as  substantive  rules  and  statements  of  general  policy,  are  published  as  the 
changes  become  effective.  Most  of  these  directives  and  regulations  are  available 
to  the  public  upon  request  or  inquiry  unless  they  involve  “any  function  of  the 
United  States  requiring  secrecy  in  the  public  interest  or  any  matter  relating 
solely  to  the  internal  management  of  an  agency.”  Moreover,  those  directives  and 
regulations  which  are  formulated  and  adopted  by  the  agency  for  the  guidance  of 
the  public  are  normally  published  in  the  Federal  Register  and  collected  in  title  32 
of  the  Code  of  Federal  Regulations. 

Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law  are 
not  published  in  accordance  with  section  3(a)(3)  of  the  Administrative  Proce¬ 
dure  Act. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in 
accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  APA  or  other  authority. 

Answer.  Opinions  and  orders  resulting  from  adjudication  by  the  various  com¬ 
ponents  of  the  Department  of  Defense  are  found  in  the  following  publications : 

(a)  “Court-Martial  Reports”  (Lawyers’  Cooperative  Publishing  Co.). 

(b)  “Digest  of  Opinions”  (Lawyers’  Cooperative  Publishing  Co.). 

(c)  “Contract  Appeals  Decisions”  (Commerce  Clearing  House). 

Rules  which  govern  the  availability  of  opinions  and  orders  for  public  inspec¬ 
tion  are  found  in  various  sections  of  title  32,  Code  of  Federal  Regulations,  where 
they  are  properly  indexed  in  accordance  with  the  function  involved.  Functions 
which  may  be  considered  adjudications  include  those  of  the  disability  and  dis¬ 
charge  review  boards,  the  boards  for  the  correction  of  military  records,  the  boards 
of  review  (of  court-martial  decisions),  and  the  boards  for  the  evaluation  of  appli¬ 
cations  for  security  clearances  submitted  by  employees  of  Defense/industry. 
The  civil  functions  of  the  Corps  of  Engineers  are  governed  by  section  209.490  of 
title  33,  Code  of  Federal  Regulations. 

Generally,  such  opinions  and  orders  are  made  available  only  to  persons 
properly  and  directly  concerned  or  at  the  request  or  with  the  authorization  of 
such  persons.  These  adjudications  normally  involve  matters  that  will  be 
reflected  in  personnel  records  and,  if  made  available  for  public  inspection,  could 
result  in  an  invasion  of  the  privacy  of  the  individuals  affected. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  APA  or 
other  authority? 

Answer.  In  accordance  with  section  3(b)  of  the  Administrative  Procedure  Act, 
the  Department  does  not  publish  opinions  and  orders  which  are  made  available 
pursuant  to  published  rule ;  nor  are  opinions  or  orders  published  if  they  involve 
“any  function  of  the  United  States  requiring  secrecy  in  the  public  interest  or  any 
matter  relating  solely  to  the  internal  management  of  an  agency.” 

The  “good  cause”  which  most  frequently  precludes  publication  of  opinions  and 
orders  is  the  protection  of  individual  privacy  (see  the  last  sentence  of  the  reply 
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to  question  3  above).  Availability  in  such  cases  is  normally  restricted  to  the 
persons  directly  involved  in  the  adjudicatory  procedure. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  Opinions  and  orders  that  are  unpublished  and  are  not  available  for 
public  inspection  are  not  cited  nor  used  as  precedents  in  other  proceedings. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  flies,  interpretations  and  legal  opinions  of  your  agency? 

Answer.  In  addition  to  publications  listed  in  the  answer  to  question  3  above, 
records  and  files  as  well  as  interpretations  and  legal  opinions  of  the  Department 
are  available  to  those  members  of  the  general  public  having  a  proper  and  direct 
concern  in  the  subject  matter.  The  procedures  governing  the  release  and  authen¬ 
tication  of  Department  of  Defense  records  are  set  forth  in  DOD  Directive  5015.1, 
32  CFR  285. 

Procedures  for  making  Department  of  the  Army  files  available  are  contained 
in  Army  Regulations  345-20  and  345-200,  32  CFR  518. 

Department  of  the  Navy  procedures  are  contained  in  Navy  Regulations  1948, 
article  1250-1252,  and  are  compiled  in  part  71,  title  32,  Code  of  Federal  Regu¬ 
lations. 

The  procedures  of  the  Department  of  the  Air  Force  are  contained  in  Air  Force 
Regulation  11-22,  part  804,  title  32,  Code  of  Federal  Regulations. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  general  public,  either  by  statute,  rule  or  practice? 

Answer.  Records  and  files  of  the  Department  of  Defense  are  normally  made 
available  to  any  member  of  the  general  public  having  a  direct  and  proper  con¬ 
cern  in  them.  Limitations  on  availability  are  imposed  pursuant  to  section  3  of 
the  Administrative  Procedure  Act;  section  1905  of  title  18,  United  States  Code; 
sections  2011  through  2281  of  the  Atomic  Energy  Act  of  1954 ;  Public  Law  86-36 
(50  U.S.C.  402  note)  ;  Executive  Order  10501 ;  and  published  directives  of  the 
Department  of  Defense,  which  are  in  turn  implemented  by  regulations  of  the 
military  departments. 

Requirements  for  the  protection  of  classified  information  in  the  Department  of 
Defense  are  set  forth  in  DOD  Directive  5200.1,  which  is  implemented  by  the 
Army  in  AR  380-5,  by  the  Navy  in  OPNAV  Instruction  5510.1B,  and  by  the  Air 
Force  in  AFR  205-1. 

General  policy  guidance  for  the  protection  of  most  unclassified  official  infor¬ 
mation  that  is  not  available  to  the  general  public  is  found  in  DOD  Directive 
5200.6,  which  is  implemented  in  the  Army  by  AR  345-15,  in  the  Navy  by  SecNav 
Instruction  5570. 2A,  and  in  the  Air  Force  by  AFR  11-30.  Applications  of  the 
general  policy  set  forth  in  DOD  Directive  5200.6  for  particular  kinds  of  informa¬ 
tion  are  found  in  other  directives  and  regulations,  an  example  of  which  is  DOD 
Directive  6040.2,  which  prescribes  the  conditions  under  which  personal  medical 
records  are  made  available  to  persons  properly  and  directly  concerned. 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  APA)  ? 

Answer.  Private  parties  are  not  required  to  resort  to  unpublished  organization 
and  procedure. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  APA  or  other  authority? 

Answer.  Rules  which  are  classified  in  accordance  with  Executive  Order  10501, 
as  amended,  DOD  Directive  5200.1  and  the  implementing  regulations  of  the  mili¬ 
tary  departments  are  not  published  in  the  Federal  Register  because  they  involve 
functions  of  the  United  States  requiring  secrecy  in  the  public  interest.  They  are, 
however,  frequently  published  in  a  classified  form  and  made  available  to  persons 
wrho  are  determined  to  have  a  “need  to  know,”  and  have  been  properly  cleared  for 
access  to  classified  information. 

Examples  of  the  types  of  unclassified  rules  that  are  not  published  and  are  not 
available  to  the  general  public  involve  functions  which  are  described  in  para¬ 
graph  IV-C  2,  3, 4,  9,  and  10  of  DOD  Directive  5200.6. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  APA  or  other  authority? 
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Answer.  Rules  which  involve  matters  relating  solely  to  the  internal  manage¬ 
ment  of  some  component  of  the  directive  are  not  normally  published  in  the 
Federal  Register.  They  may,  nevertheless,  be  made  available  to  the  general 
public  upon  request  or  inquiry. 

Rules  of  internal  management  that  are  not  made  available  to  the  general  public 
concern  subjects  such  as  those  described  in  paragraph  IV-C  1,  5,  6,  7,  and  8  of 
DOD  Directive  5200.6.  For  example,  DOD  Directive  4105.46,  which  prescribes 
the  permissible  price  latitudes  for  Department  negotiators  in  cost-plus-fixed-fee 
contract  negotiations  falls  within  the  guidance  of  paragraph  IV-C  5,  of  DOD 
Directive  5200.6,  and  is  circulated  as  a  directive  designated  “For  official  use  only.” 

Rules  formulated  for  the  guidance  of  the  public  are  published  in  the  Federal 
Register  and  compiled  in  the  Code  of  Federal  Regulations.  Doubts  about  whether 
a  rule  is  for  the  guidance  of  the  public  or  for  internal  agency  management  are  in 
practice  resolved  in  favor  of  publication  in  the  Federal  Register.  See,  for  ex¬ 
ample,  subchapter  E  of  chapter  V  of  32  CFR  related  to  the  Organized  Reserves. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  AP A? 

Answer.  The  Department  of  Defense  has  no  single  all-inclusive  definition  of 
the  term  “official  record”  as  used  in  section  .3(c)  of  the  Administrative  Proce¬ 
dure  Act.  The  Department,  however,  follows  the  guidance  of  the  Attorney  Gen¬ 
eral’s  Manual  on  the  Administrative  Procedure  Act,  pages  24  through  25,  in  de¬ 
termining  which  matters  are  of  “official  record.”  Of  particular  importance  is 
the  instruction  in  that  manual  that  “[t]he  great  mass  of  material  relating  to  the 
internal  operation  of  an  agency  is  not  a  matter  of  official  record”  (ibid,  at  25). 

For  purposes  of  release  and  authentication,  DOD  Directive  5015.1,  32  CFR 
285.2,  defines  “official  records”  as  including — 

*  *  *  all  papers,  books,  maps,  photographs,  and  other  documentary  mate¬ 
rial  regardless  of  physical  form  or  characteristics  made  or  received  in  the 
Department  of  Defense,  exclusive  of  the  three  military  departments  in  pur¬ 
suance  of  Federal  law  or  in  connection  with  the  transaction  of  business  as 
evidence  of  the  organization,  functions,  policies,  decisions,  procedures  or  other 
activities  because  of  the  informational  value  of  the  data  contained  therein. 


Attached  are  two  copies  of  DOD  directives  and  military  department  regula¬ 
tions  cited  above  which  implement  5  U.S.C.  1002  within  the  Department  of 
Defense. 

Sincerely, 

Solis  Hoewitz. 


(Note. — Reference  material  in  subcommittee  files.) 


Reply  From  Department  of  Health,  Education,  and  Welfare 

Secretary  of  Health,  Education,  and  Welfare, 

Washington,  D.C.,  March  26, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  In  accordance  with  your  request  of  February  12,  1965, 
we  are  pleased  to  supply  the  enclosed  statement  setting  forth  the  answers  to  the 
questions  contained  in  your  letter.  The  answers  are  keyed  to  the  questions. 

The  only  regulation,  directive,  order,  or  other  document  issued  by  this  Depart¬ 
ment  to  implement  5  U.S.C.  1002  is  that  set  forth  in  45  CFR  5.  We  assume  that  the 
Code  of  Federal  Regulations  is  readily  available  to  your  staff  and  we  therefore  do 
not  need  to  reproduce  this  document  for  your  use. 

We  shall  be  pleased  to  supply  any  additional  information  or  copies  of  documents 
at  your  request. 

Sincerely, 


Anthony  J.  Celebrezze,  Secretary. 
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Department  oe  Health,  Education,  and  Welfare 

APPLICATION  OF  SECTION  3,  ADMINISTRATIVE  PROCEDURE  ACT  OF  1940  (5  U.S.C.  1002) 
TO  THE  FUNCTIONS  AND  ACTIVITIES  OF  THE  DEPARTMENT 

(Items  keyed  to  questions  in  letter  dated  February  12, 1965,  to  the  Secretary  from 

Congressman  John  E.  Moss,  chairman,  Foreign  Operations  and  Government 

Information  Subcommittee,  House  Committee  on  Government  Operations) 

1.  Section  3  of  the  Administrative  Procedure  Act  of  1946  (  5  U.S.C.  1002)  ap¬ 
plies  to  all  functions  of  the  Department  of  Health,  Education,  and  Welfare.  No 
divisions,  bureaus,  branches,  or  other  constituent  units  of  this  Department  are 
exempt. 

2.  (a)  The  Department  publishes  descriptions  of  its  central  and  field  organiza¬ 
tion  in  the — 

(1)  Federal  Register,  as  changes  occur. 

(2)  LTnited  States  Government  Organization  Manual,  annually. 

(3)  Congressional  Directory,  annually. 

(4)  Various  publications  of  the  operating  agencies  of  the  Department,  is¬ 
sued  irregularly. 

(b)  The  Department  publishes  statements  of  the  general  course  and  method  by 
which  its  functions  are  channeled  and  determined  in  the — 

(1)  Federal  Register,  as  such  determinations  are  made  or  revised. 

(2)  Code  of  Federal  Regulations,  as  compiled  by  National  Archives  and 
Records  Service. 

(3)  Various  publications  of  the  operating  agencies  of  the  Department, 
issued  irregularly. 

(c)  The  Department  publishes  substantive  rules  adopted  as  authorized  by  law 
in  the — 

( 1 )  Federal  Register,  as  such  rules  are  adopted  or  revised. 

(2)  Code  of  Federal  Regulations,  as  compiled  by  National  Archives  and 
Records  Service. 

(3)  Various  publications  of  the  operating  agencies  of  the  Department,  is¬ 
sued  irregularly. 

(d)  The  Department  publishes  statements  of  general  policy  and  interpreta¬ 
tions  formulated  and  adopted  by  the  Department  for  the  guidance  of  the  public 
in  the : 

(1)  Federal  Register,  currently  as  adopted. 

(2)  Code  of  Federal  Regulations,  as  compiled  by  National  Archives  and 
Records  Service. 

(3)  Various  publications  of  the  operating  agencies  of  the  Department, 
issued  irregularly. 

In  most  of  the  functions  of  the  Welfare  Administration  (the  Federal-State 
public  assistance  programs  under  titles  I,  IV,  X.  XIV,  and  XVI  of  the  Social 
Security  Act  and  the  Federal-State  grant  programs  of  maternal  and  child  health, 
crippled  children,  and  child  welfare  services  of  title  V  of  the  Social  Security  Act) 
the  “public”  for  which  policies  are  prescribed  are  confined  to  State  agencies. 
The  policies,  rules,  and  standards  governing  these  programs  are  published  in 
handbooks  and  manuals  for  use  of  appropriate  State  agencies  and  distributed 
to  such  agencies.  An  interpretation  of  the  Administrative  Procedure  Act  by  the 
Attorney  General  (Attorney  General’s  Manual  on  the  Administrative  Procedure 
Act,  1947,  p.  22)  indicates  that  materials  of  this  type  need  not  be  published  in 
the  Federal  Register. 

In  the  child  welfare  research,  training,  or  demonstration  grants  program, 
juvenile  delinquency  demonstration  and  training  grants  program  and  cooperative 
research  and  demonstration  grants  program  statements  of  general  policy  or  in¬ 
terpretations  are  issued  for  guidance  of  the  public,  by  means  of  announcements, 
application  kits,  brochures,  periodicals,  etc. 

(e)  The  Department  publishes  rules  addressed  to  and  served  upon  named 
persons  in  accordance  with  law  in  the  Federal  Register  when  such  rules  pertain 
to  suspension  or  withdrawal  of  new  drugs  under  the  new  drug  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  and,  when  appropriate,  in  suspensions  or 
revocations  of  licenses  under  the  biological  products  control  program  (42  U.S.C. 
262). 

3.  The  Social  Security  Administration  publishes  selected  final  opinions  or 
orders  in  social  security  benefit  claims  cases  which  are  of  precedent  value  and 
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interest  to  the  public  in  Social  Security  Rulings,  a  quarterly  publication  avail¬ 
able  from  the  U.S.  Government  Printing  Office.  ( Naples  and  other  information 
which  would  identify  the  individuals  involved  are  omitted  from  the  published 
opinion  or  order.) 

A  cumulative  bulletin  prepared  and  issued  annually  contains  all  rulings  issued 
in  the  preceding  year,  with  a  comprehensive  subject  matter  index  not  only  to  the 
rulings  in  the  particular  cumulative  bulletin  but  also  to  the  same  subject  matter 
in  prior  cumulative  bulletins.  The  bulletin  is  also  offered  for  sale  by  the  U.S. 
Government  Printing  Office.  The  Social  Security  Administration  maintains  in 
every  district  office  for  inspection  by  the  public  copies  of  its  regulations  as  well 
as  copies  of  its  various  informational  pamphlets. 

The  Food  and  Drug  Administration  publishes  summations  of  court  cases  in 
“Notices  of  Judgment  Under  the  Federal  Food,  Drug,  and  Cosmetic  Act,”  pub¬ 
lished  pursuant  to  section  705(a)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 
The  opinions  and  orders  of  Federal  courts  in  which  seizure,  prosecution,  and 
injunction  cases  are  brought  are  also  a  matter  of  public  record  in  the  jurisdic¬ 
tions  in  which  the  actions  are  consummated. 

After  publishing  notices  of  proposed  rulemaking,  the  Food  and  Drug  Adminis¬ 
tration  makes  available  for  inspection  by  interested  persons  all  comments  and 
objections  filed  in  relation  thereto  with  the  hearing  clerk  of  the  Department,  as 
well  as  transcripts  of  public  hearings,  etc. 

Final  orders  and  opinions  involving  detentions  of  importations  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  the  Hazardous  Substances  Labeling  Act, 
and  the  Federal  Tea  Importation  Act  are  available  for  inspection  at  the  offices 
of  the  Food  and  Drug  Administration  where  issued,  except  those  which  are  desig¬ 
nated  for  good  cause  to  be  confidential  and  not  cited  as  precedents. 

Final  orders  and  opinions  of  the  Secretary  issued  under  section  505  (d),  (e), 
and  (f)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  involving  new  drug  matters 
are  available  for  inspection  at  the  office  of  the  hearing  clerk,  room  5440,  Depart¬ 
ment  of  Health,  Education,  and  Welfare,  330  Independence  Avenue  SW.,  Wash¬ 
ington,  D.C.,  except  those  that  are  designated  for  good  cause  to  be  confidential 
and  not  cited  as  precedents.  No  such  orders  have  been  so  designated  to  date. 

Records  of  current  and  completed  seizure,  prosecution,  or  injunction  actions 
filed  in  the  district  courts  under  any  of  the  laws  enforced  by  the  Administration 
are  available  for  inspection  in  the  Office  of  the  Director  of  Public  Information 
of  the  Administration. 

(Note. — See  also  answer  to  question  6,  below.) 

4.  The  general  policy  of  the  Department  provides  for  full  disclosure  of  interim 
and  final  opinions ;  exceptions  to  this  policy  are  extremely  limited.  Neither  the 
Public  Health  Service  nor  the  Food  and  Drug  Administration  authorizes  any  ex¬ 
ceptions.  The  Social  Security  Administration  refrains  from  publishing  only  those 
opinions  and  orders  which  lack  precedent  value  or  which  would,  from  the  pe¬ 
culiar  facts  involved,  identify  the  individuals  concerned. 

5.  None. 

6.  In  general,  persons  properly  and  directly  concerned  may  inspect  pertinent 
official  records  and  files,  and  interpretations  and  legal  opinions  of  this  Depart¬ 
ment  upon  written  application  to  the  Secretary,  or  the  head  of  the  concerned 
operating  agency.  Such  written  application  should  include  a  statement  of  the 
interest  of  the  applicant  in  the  subject  matter  of  the  records  sought  to  be  in¬ 
spected.  The  Code  of  Federal  Regulations  sets  forth  the  pertinent  procedures 
(see  20  C.F.R.  401;  21  C.F.R.  4;  42  C.F.R.  1;  42  C.F.R.  300  ;  45  C.F.R.  5;  45 
C.F.R.  211.14,  212.9). 

(Note. — See  also  answer  to  question  3,  above.) 

7.  In  general,  the  Department  places  certain  specified  limitations  on  the  avail¬ 
ability  to  the  general  public  of  records  and  files  in  the  following  categories: 
official  personnel  records ;  medical  and  clinical  records  of  patients ;  information 
obtained  under  an  assurance  of  confidentiality  for  purposes  of  research,  survey, 
investigation,  or  collection  of  statistical  data ;  the  proceedings  of  public  advisory 
committees ;  information  concerning  individuals,  business  enterprises,  and  public 
or  private  agencies  obtained  in  the  course  of  performing  regulatory  functions ; 
information  obtained  in  connection  with  applications  for  employment,  fellow- 
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ships,  traineeships,  commissions,  and  grants.  ( See  answer  to  question  6  for  refer¬ 
ences  to  pertinent  provisions  of  the  Code  of  Federal  Regulations. ) 

In  addition,  there  are  certain  statutory  limitations  : 

Section  1106  of  the  Social  Security  Act  specifically  prohibits  disclosure  of  any 
return,  file,  record,  report,  other  paper,  or  other  information,  obtained  at  any 
time  by  the  Secretary  or  any  officer  or  employee  of  the  Department  in  the  dis¬ 
charge  of  his  duties  under  the  Social  Security  Act,  except  as  the  Secretary  may 
by  regulations  prescribe.  Regulation  No.  1  of  the  Social  Security  Administra¬ 
tion  (20  C.F.R.  401)  issued  pursuant  to  section  1106  of  the  act  states  the  circum¬ 
stances  under  which  disclosure  is  permitted.  Broadly  stated,  the  regulation 
permits  disclosure  of  confidential  information  from  social  security  records  only 
for  social  security  or  related  purposes,  or  where  the  national  security  is  involved, 
except  and  insofar  as  the  individual  directly  concerned  may  authorize. 

Section  301  (j)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  and  section  4(h) 
of  the  Federal  Hazardous  Substances  Labeling  Act  prohibit  the  use  by  any 
person  to  his  own  advantage,  or  revealing  ( other  than  to  the  Secretary  or  officer 
or  employee  of  the  Department,  or  to  the  courts  when  relevant  in  any  judicial 
proceedings  under  those  laws)  of  any  information  acquired  under  sections  404, 
408,  409,  505,  506,  507,  704,  and  706  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  and  section  11  of  the  Federal  Hazardous  Substances  Labeling  Act  concerning 
any  method  or  process  which  as  a  trade  secret  is  entitled  to  protection. 

Section  408(f)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  provides  that  all 
data  submitted  to  the  Secretary  or  to  an  advisory  committee  in  support  of  a 
petition  submitted  pursuant  to  that  section  shall  be  considered  confidential  until 
publication  of  a  regulation  under  section  408(d)  (2)  or  (3). 

The  Federal  Food,  Drug,  and  Cosmetic  Act  and  section  121.51  (f)  and  (h) 
of  this  chapter  provide  that  data  in  a  food  additive  petition  regarding  any 
method  or  process  entitled  to  protection  as  a  trade  secret  will  be  held  confidential 
and  not  revealed  unless  it  is  necessary  to  do  so  in  the  record  of  an  administra¬ 
tive  hearing  preliminary  to  judicial  proceedings  under  section  409  of  the  act. 
Other  data  in  the  petition  (except  for  methods  of  analysis)  will  not  be  revealed 
to  persons  other  than  the  petitioner  and  persons  engaged  in  the  enforcement  of 
the  act  beyond  that  which  is  necessary  to  comply  with  section  409(b)  (5)  and 
409(c) (1). 

The  Civil  Service  Commission  requires  that  agencies  safeguard  examination 
papers  and  other  material  attached  to  applications,  and  that  they  in  no  case 
permit  an  employee  to  inspect  the  confidential  questionnaires  furnished  for  use 
in  evaluating  his  qualifications,  and  “obtained  upon  the  Commission’s  assurance 
that  the  information  is  for  inspection  only  of  the  Commission,  the  employing 
agency,  and  personnel  of  other  agencies  authorized  to  review  the  Commission’s 
investigative  material”  ( FPM  293-8) . 

The  Commission  authorizes  agencies  to  release  medical  information  with  re¬ 
spect  to  entrance  qualifications,  fitness  for  duty,  and  other  medical  records  in  the 
official  personnel  folder  only  (1)  in  response  to  a  subpena  or  (2)  to  non-Federal 
entity  or  individual  upon  written  authorization  of  the  employee  concerned, 
with  certain  reservations  or  safeguards  or  (3)  to  another  Federal  agency  with¬ 
out  restriction  (FPM  339-5). 

8.  Applicants  for  certain  types  of  grants  may  have  to  refer  to  manuals  or  kits 
published  specifically  for  their  guidance  and  which  contain  more  detailed  in¬ 
structions  on  the  grant  application  procedure. 

9.  None. 

10.  None.  (The  Department’s  internal  operating  procedures  are  not  pub¬ 
lished,  but  these  do  not  constitute  rules  in  the  sense  intended  by  5  U.S.C.  1002.) 

11.  For  purposes  of  general  administration  and  records  management,  this  De¬ 
partment  uses  the  definition  of  the  term  “official  record”  set  forth  in  44  U.S.O. 
366.  Some  of  the  operating  agencies,  in  some  instances,  use  the  definition  set 
forth  in  the  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act, 
1947,  at  page  24,  which  does  not  differ  substantially. 

(Note:  Above-described  material  available  in  subcommittee  files.) 
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Reply  From  Department  of  the  Interior 


U.S.  Department  of  the  Interior, 

Washington,  D.C.,  March  18, 1965. 

Hon.  John  E.  Mobs. 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information  of 
the  Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  There  is  attached  to  this  letter  answer  to  the  questions  con¬ 
tained  in  your  letter  of  February  12  on  section  3  of  the  Administrative  Procedure 
Act.  This  response  will  also  serve  as  a  reply  to  your  request  of  the  same  date  to 
the  Board  on  Geographic  Names. 

Sincerely  yours, 

D.  Otis  Beasley. 
Assistant  Secretary. 


1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

Except  as  provided  in  5  U.S.C.  1002  and  as  noted  below,  all  functions  of  the 
Department  of  the  Interior  are  subject  to  the  requirements  of  that  section. 
There  are  no  divisions,  bureaus,  branches,  or  other  constituent  units,  as  such,  of 
this  Department  to  which  the  provisions  of  5  U.S.C.  1002  do  not  apply. 

There  is  an  express  statutory  exception  (30  U.S.C.  483)  of  functions  of  the 
Department  from  the  Administrative  Procedure  Act  with  respect  to  the  making 
of  an  order  of  withdrawal  pursuant  to  title  II  of  the  Federal  Coal  Mine  Safety 
Act  or  to  any  proceeding  for  the  annulment  or  revision  of  any  such  order.  The 
provisions  for  making,  revising,  or  annuling  such  orders  are  prescribed  in  detail 
by  the  statute— 30  U.S.C.  473,  474,  476,  477,  478. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)(1)  of 
the  Administrative  Procedure  Act)  ; 

( b )  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  (see  sec.  3(a)(2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute)  ; 

(d)  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  of 
statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)  (3)  of  statute). 

2(a).  Descriptions  of  our  central  and  field  organization  (as  required  by  sec. 
3(a)  (1)  of  the  Administrative  Procedure  Act)  are  published  annually  in  the 
U.S.  Government  Organizational  Manual,  published  by  the  Office  of  the  Federal 
Register  as  a  special  edition  of  the  Federal  Register.  Major  organization 
changes  which  are  made  between  issues  of  the  manual  are  published  as  Secre¬ 
tary’s  orders  in  the  Federal  Register. 

2(6),  2(c).  2(d).  Statements  of  the  general  course  and  method  by  which  func¬ 
tions  are  channeled  and  determined ;  substantive  rules  adopted  as  authorized  by 
law:  and  statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  are  published  as  regulations  in 
titles  18,  25,  30,  32,  32A,  36,  41.  43,  49,  and  50  of  the  Code  of  Federal  Regulations. 
In  addition  to  the  regulations  in  50  CFR,  part  80,  concerning  financial  assistance 
to  States  for  fish  and  wildlife  restoration  programs  under  the  Pittman-Robinson 
Act  of  September  2,  1937,  as  amended  (16  U.S.C.  669-669j)  and  the  Dingell- 
Johnson  Act  of  August  9.  1950,  as  amended  (16  U.S.C.  777-77710,  representatives 
of  the  States  have  been  furnished  a  copy  of  the  Federal  Aid  Manual  which 
details  procedure  to  be  followed  as  to  these  programs.  Two  copies  of  the  manual 
are  enclosed. 

2(e).  “Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law”  are  exempt  from  publication  by  section  3  of  the  act.  The  Department  does 
not  issue  that  type  of  rule. 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accordance 
with  published  rule,  makes  available  to  public  inspection,  all  final  and  interim 
opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b)  of  the 
Administrative  Procedure  Act  or  other  authority. 
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In  regard  to  opinions  and  orders  in  the  adjudication  of  cases,  we  have  published 
the  following  regulation  which  is  codified  in  section  2.5  of  title  43  of  the  Code  of 
Federal  Regulations : 

“(a)  Each  bureau  of  the  Department  shall  maintain,  in  the  headquarters  office 
of  the  bureau  or  in  the  field  office  in  which  final  action  is  taken,  a  file  containing 
copies  of  all  final  opinions  and  orders  issued  by  the  bureau  (including  those 
approved  by  the  Secretary)  in  the  adjudication  of  cases,  except  opinions  and 
orders  which  the  head  of  the  bureau  or  the  Secretary  may  for  good  cause  require 
to  be  held  confidential  and  which  are  not  cited  as  precedents. 

“(b)  The  Office  of  the  Solicitor  shall  maintain  a  file  containing  copies  of 
all  final  opinions  and  orders  issued  by  the  Secretary  or  the  Solicitor  in  the 
adjudication  of  cases,  except  opinions  and  orders  which  the  Secretary  or  the 
Solicitor  may  for  good  cause  require  to  be  held  confidential  and  which  are  not 
cited  as  precedents. 

“(c)  The  files  mentioned  in  this  section  may  be  inspected  by  the  public  at 
any  time  during  regular  business  hours.” 

In  addition  to  making  such  opinions  and  orders  available  for  public  in¬ 
spection,  there  are  the  published  Decisions  of  the  Department  of  the  Interior 
which  include  the  more  important  administrative  decisions  on  appeals  to  the 
Secretary  in  land  and  Indian  cases  and  contract  appeals  and  the  more  important 
legal  opinions  that  are  rendered  by  the  Solicitor  of  the  Department.  Also 
included  are  decisions  on  the  more  important  tort  and  irrigation  claims.  These 
decisions  are  published  monthly  in  preprints  which  are  bound  annually,  and  are 
for  sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office. 

Also,  a  subscription  service  is  offered  by  the  Department,  which  service  con¬ 
sists  of  monthly  mailings  of  mimeographed  copies  of  decisions  on  land  appears 
to  the  Secretary,  Indian  appeals,  contract  appeals,  and  tort  and  irrigation 
claims,  as  well  as  opinions  which  are  not  included  in  the  published  Decisions 
of  the  Department  ref  ex-red  to  above. 

The  Department  publishes  quarterly  an  index-digest  which  covers  all  the 
published  and  all  the  important  unpublished  decisions  described  in  the  px-eceding 
two  paragraphs.  The  digest  is  cumulated  annually. 

4.  In  what  types  of  cases  does  yoxir  agency  refrain  from  publishing  Interim 
and  final  opinions  or  ox-ders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority  ? 

Except  with  respect  to  the  matters  noted  below,  I  am  not  aware  of  any  in¬ 
stance  in  this  Department  in  which  iterim  and  final  opinions  or  orders  in  the 
adjudication  of  cases  are  not  published  on  the  grounds  of  confidentiality  pursuant 
to  subsection  (b)  of  section  3  of  the  Administrative  Procedure  Act  or  any  other 
authority.  While  all  interim  and  final  opinions  or  orders  in  the  adjudica- 
tion  of  cases  are  not  published  in  boxxnd  volumes  or  a  sxxbscription  service,  as 
described  in  the  answer  to  qxxestion  3,  all  such  opinions  or  orders  are  available 
for  inspection.  For  example,  in  Bureau  of  Land  Management  cases,  the  de¬ 
cisions  of  hearing  examiners,  land  office  managers,  and  the  Appeals  Officer 
are  not  published  in  bound  volumes  or  a  sxxbscription  service.  Also,  the  decisions 
of  examiners  of  iixheritance  on  Indian  probate  matters  are  not  so  published. 
They  are,  nevertheless,  in  accordance  with  published  rxxle,  made  available  for 
public  inspection. 

Disapprovals  of  equipment  submitted  for  investigation  and  tests  for  permis- 
85-701  (30  U.S.C.  641-646)  are  not  disclosed  to  the  public. 

Disapprovals  of  eqxiipment  sxxbmitted  for  investigation  and  tests  for  permis¬ 
sibility  by  the  Bureau  of  Mines  pursuant  to  sxibchapters  B,  C,  D,  and  E, 
of  chaper  I,  title  30,  Code  of  Federal  Regxxlations,  which  fail  to  meet  the  require¬ 
ments  of  the  regulations,  are  not  disclosed  to  the  public. 

Denials  of  applications  for  loans  for  financing  and  refinancing  of  operations, 
maintenance,  replacement,  repair,  and  eqxiipment  of  fishing  gear  and  vessels, 
pursuant  to  16  U.S.C.  742c,  are  not  made  available  to  the  public. 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings? 

In  opinions  or  orders  in  the  adjudication  of  cases,  there  may  be  cited  as 
precedents  unpublished  opinions  or  oi-ders.  However,  in  such  situations,  the 
unpublished  opinions  or  orders  are  made  available  for  inspection. 

6.  Wlxat  is  the  procedure  for  making  available  to  the  general  public  the 
records,  and  files,  interpretations,  and  legal  opinions  of  your  agency  ? 
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Upon  request  to  the  Department  or  to  the  bureau  or  office  having  custody, 
records  and  files  are  made  available  to  the  general  public  subject  to  the  limita¬ 
tions  set  forth  in  reply  to  question  No.  7. 

With  regard  to  “interpretations”  and  legal  decisions,  see  reply  to  question 
No.  3. 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files 
to  the  general  public,  either  by  statute,  rule,  or  practice? 

The  following  categories  of  records  and  files  are  not  made  available  to  the 
general  public : 

(а)  Information  classified  for  reasons  of  national  security. 

(б)  Information  provided  to  the  Department  by  individuals  or  business 
firms  for  use  in  the  preparation  of  industrywide  reports  or  statistics ; 

Applications  for  exploration  project  contracts  under  Public  Law  85-701 
(30  U.S.C.  641-646)  ; 

Data  on  tests  of  equipment  submitted  for  investigation  and  tests  for  per¬ 
missibility  by  the  Bureau  of  Mines  pursuant  to  subcliaptei’s  B,  C,  D,  and  E, 
of  chapter  I,  title  30,  Code  of  Federal  Regulations ;  if  the  equipment  fails 
to  meet  the  minimum  standai’ds,  neither  the  name  of  the  company  sub¬ 
mitting  the  equipment  nor  the  identity  of  the  equipment  tested  is  disclosed 
to  the  public ; 

Financial  data  contained  in  applications  for  loans  for  financing  and 
refinancing  of  operations,  maintenance,  replacement,  repair,  and  equipment 
of  fishing  gear  and  vessels,  pursuant  to  16  U.S.C.  742c ; 

Certain  information  incident  to  procurement  and  contracting:  (1)  in 
sealed,  competitive  bids,  information  available  to  the  public  is,  after  bid 
opening  and  during  evaluation  of  bids,  restricted  to  the  names  of  bidders, 
a  copy  of  the  invitation  and  specifications,  and  the  amounts  of  the  indi¬ 
vidual  bids  as  received  and  publicly  opened;  (2)  in  negotiated  contracts 
prior  to  award,  no  disclosure  is  permitted  of  the  negotiations  in  progress; 
such  as,  prices  quoted,  the  number  of  offers  received,  or  the  names  of 
offerors;  (3)  also  in  negotiated  contracts  after  award  is  made,  only  the 
names  of  successful  contractors  and  the  prices  at  which  awards  were  made 
are  disclosed  (except  as  otherwise  decided  by  the  Office  of  the  Secretary). 

(c)  Information  pertaining  to  fiduciary  relationship  with  individuals 
not  in  the  employment  of  the  Department;  i.e.,  individual  Indians  and 
Indian  Tribes. 

The  following  categories  of  information  while  not  generally  made  available 
to  the  public  may  be  made  available  at  certain  times  and  under  certain  con¬ 
ditions  : 

(a)  Information  pertaining  to  budget  estimates  prior  to  their  submis¬ 
sion  to  the  Congress  by  the  President. 

( b )  Inter-  and  intra-agency  memorandums. 

(c)  Information  pertaining  to  an  official  action  prior  to  the  time  a  final 
decision  has  been  made. 

(d)  Files  on  investigation  of  alleged  irregularities  or  misconduct  of 
employees. 

8.  In  what  circumstances  are  private  pai’ties  dealing  with  your  agency  re¬ 
quired  in  any  manner  to  l-esort  to  organization  or  procedui’e  not  published 
in  the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedui’e  Act)  ? 

We  are  not  awTare  of  any  instances  in  which  private  parties  dealing  with 
the  Department  of  the  Interior  are  required  in  any  manner  to  l’esort  to  organi¬ 
zation  or  pi’ocedure  not  published  in  the  Federal  Register  (sec.  3(a)  of  the 
Administrative  Procedure  Act). 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority  ? 

The  Department  has  not  had  any  case  where  it  refrained  from  publishing 
rules  whei’e  a  function  requiring  secrecy  was  involved. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority  ? 

There  are  a  number  of  rules  and  regulations  relating  exclusively  to  internal 
agency  management  which  are  not  published  but  instead  appear  only  in  the 
departmental  or  bureau  manuals  or  in  the  Secretary’s  orders.  For  example, 
regulations  with  l-egard  to  pei’sonnel  matters  are  contained  in  the  Departmental 
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Manual  and  the  supplement  to  the  Federal  Personnel  Manual.  These  are,  how¬ 
ever,  available  to  the  general  public  upon  request. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

This  Department  has  not  had  occasion  to  attemp  to  formulate  a  definition  of 
the  term  "official  record.”  We  agree  however  with  the  following  statement  in 
the  Attorney  General’s  manual  on  the  Administrative  Procedure  Act :  “In  general 
it  may  be  stated  that  matters  of  official  record  will  include  (a)  applications, 
registrations,  petitions,  reports,  and  returns  filed  by  members  of  the  public  with 
the  agency  pursuant  to  statute  or  the  agency’s  rules,  and  (b)  all  documents  em¬ 
bodying  agency  actions ;  such  as,  orders,  rules,  and  licenses.  In  formal  proceed¬ 
ings,  the  pleadings,  transcripts  of  testimony,  exhibits,  and  all  documents  received 
in  evidence  or  made  a  part  of  the  record  are  ‘matters  of  official  record.’  ” 

Please  provide  two  copies  of  every  regulation,  directive,  order,  or  other  docu¬ 
ment  issued  by  your  agency  to  implement  5  U.S.C.  1002. 

Enclosed  are  two  copies  of  303  DM  1-3,  Federal  Register  documents  which 
detail  the  procedure  to  be  followed  in  the  publication  of  Federal  Register  docu¬ 
ments.  Two  handbooks  were  distributed  with  this  internal  manual  release ;  two 
copies  of  “The  Federal  Register  Handbook”  are  enclosed.  The  other  handbook, 
“How  To  Prepare  Federal  Register  Documents,”  used  within  the  Department, 
contained  samples  of  typical  documents  published  by  the  Department.  It  is  out 
of  print,  and  is  in  the  course  of  being  rewritten.  No  copies  are  enclosed  since — 
except  for  the  samples — it  merely  consisted  of  material  already  enclosed  (303  DM 
1-3,  and  the  1  CFR  quotations  in  “The  Federal  Register  Handbook”). 


Reply  From  Department  of  Justice 


Department  of  Justice, 
Washington,  D.C.,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Chairman  :  The  Attorney  General  has  asked  me  to  respond  on  his 
behalf  to  your  February  12,  1905,  letter  concerning  the  Justice  Department’s  im¬ 
plementation  of  section  3,  the  public  information  section,  of  the  Administrative 
Procedure  Act  (60  Stat.  238,  5  U.S.C.  1002  (1958) ) . 

Answers  to  each  of  the  questions  submitted  in  your  letter  are  set  forth  and 
explained  separately  in  the  enclosed  response.  In  accordance  with  your  request, 
two  copies  of  each  document  issued  by  the  Department  to  implement  section 
3  also  are  enclosed.  These  documents  are  listed  in  the  appendix  to  the  response. 

If  additional  information  is  needed,  I  shall  be  pleased  to  assist  in  any  way  I 
can. 

Sincerely  yours, 


Norbert  A.  Schlei, 

Assistant  Attornel  General,  Office  of  Legal  Counsel. 


1.  Question.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply  ? 

Answer.  Generally,  section  3  of  the  Administrative  Procedure  Act  applies, 
subject  to  the  exceptions  contained  therein,  to  all  functions  of  the  Department 
of  Justice.  None  of  the  divisions  or  units  of  the  Department  is  exempt  from 
the  section. 

Explanation. — Section  3  is  of  universal  application.  It  applies  to  every 
“agency”  as  that  term  is  defined  in  section  2(a)  ;  that  is,  to  “each  authority 
(whether  or  not  within  or  subject  to  review  by  another  agency)  of  the  Govern¬ 
ment  of  the  United  States  other  than  Congress,  the  courts,  or  the  governments 
of  the  possessions,  territories,  or  the  District  of  Columbia.”  1  It  therefore  ap¬ 
plies  to  all  agencies  of  the  Department  of  Justice.  However,  by  its  terms,  sec¬ 
tion  3  does  not  impose  disclosure  requirements  on  any  agency  function  to  the 
extent  that  secrecy  is  required  in  the  public  interest.2  Because  of  the  nature 


*5  U.S.C.  1001(a). 

2  The  legislative  history  explains  that  the  term  “public  interest”  in  the  introductory 
exception  to  sec.  3  means  “manifest  need  in  order  to  achieve  the  due  execution  of  authorized 
functions.”  H.  Rept.  No.  1980,  79th  Cong.,  2d  sess.,  p.  22  (1946). 
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of  the  functions  of  the  Department,  most  of  its  activities  involve  records  and 
information  which  cannot  be  made  freely  available  to  the  public  without  in¬ 
jury  to  private  or  public  interests  and  prejudice  to  the  due  execution  of  author¬ 
ized  functions.  The  disclosure  requirements  of  section  3,  therefore,  are  of 
very  limited  application  to  the  agencies  of  this  Department.  Nevertheless,  sec¬ 
tion  3  is  applicable  to  all  units  of  the  Department,  and  except  to  the  extent  that 
secrecy  is  required  in  the  public  interest,  documents  of  the  Department  re¬ 
lating  to  all  of  its  functions  are  published  or  are  made  available  to  the  public 
in  accordance  with  the  disclosure  requirements  of  that  section. 

2(a).  Question.  In  what  official  or  unofficial  publication  and  at  what  in¬ 
tervals,  does  your  agency  publish  descriptions  of  its  central  and  field  organiza¬ 
tion?  (Sec.  3(a)  (1).) 

Answer.  Descriptions  of  the  central  and  field  organization  of  the  Depart¬ 
ment  of  Justice  are  published  in  the  Federal  Register,  daily  edition,  and  as 
changes  in  organization  occur,  the  descriptions  are  revised  by  notice  in  the 
daily  edition.  The  descriptions,  as  amended,  are  published  in  the  Code  of  Fed¬ 
eral  Regulations,  which  is  revised  annually  (title  28,  ch.  I,  pt..  O).  Also,  a 
complete  description  of  the  organization  of  the  Department,  together  with  an 
organization  chart,  is  published  each  year  in  the  U.S.  Government.  Organization 
Manual,  an  annual  special  edition  of  the  Federal  Register. 

Explanation. — A  complete  description  of  the  organization  of  the  Department 
was  most  recently  published  in  the  daily  edition  of  the  Federal  Register  for 
June  1,  1962  (  27  F.R.  5161-5176)  as  a  revision  of  title  28,  chapter  I,  part  O. 
Since  that  time,  there  have  been  17  amendments  to  part  O,  and  each  amend¬ 
ment  has  been  published  in  the  Federal  Register.  Complete  descriptions,  as 
amended,  were  published  in  title  28  of  the  Code  of  Federal  Regulations  revised 
as  of  January  1,  1963,  and  in  title  28  of  the  code  revised  as  of  January  1,  1964. 
In  addition,  a  complete  description  is  published  annually  in  the  Government 
Organization  Manual,  as  indicated  above  (U.S.  Government  Organization  Man¬ 
ual,  1964-65,  pp.  208-222,  592). 

2(b).  Question.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  statements  of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  determined ?  (Sec.  3(a)  (2).) 

Answer.  The  general  course  and  method  by  which  the  several  functions  of 
the  Department  of  Justice  are  performed  is  described  in  the  daily  edition  of  the 
Federal  Register  and  annually  in  the  revisions  of  the  Code  of  Federal  Regula¬ 
tions,  title  8  and  title  28,  chapter  I,  parts  1-7,  10-12,  15,  16,  21,  41^4,  and  49. 
General  information  relating  to  the  operations  of  the  various  units  of  the  Depart¬ 
ment  is  included  annually  in  the  descriptions  of  the  organization  of  the  Depart¬ 
ment  contained  in  the  U.S.  Government  Organization  Manual.  (See  2a.  above.) 

Explanation. — In  compliance  with  the  requirements  of  section  3(a)  (2).  de¬ 
scriptions  of  the  procedures  of  the  Department  are  separately  stated  by  func¬ 
tion  or  program,  for  the  most  part,  in  the  Federal  Register  and  Code  of  Federal 
Regulations.  Included  with  these  descriptions  are  rules  of  practice  and  pro¬ 
cedure  and  specific  instructions  issued  for  the  guidance  of  the  public.  For  a 
list  of  the  subjects  treated  in  the  above-cited  parts  of  title  28,  chapter  I,  see  28 
CFR  (revised  as  of  Jan.  1, 1964)  page  3. 

2(c).  Question.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  substantive  rules  adopted  as  aiTthorized  by  law?  (Sec. 
3(a)(3).) 

Answer.  Substantive  rules  issued  by  the  Department  of  Justice  are  published  in 
the  Federal  Register  at  the  time  of  issuance,  and  those  of  continuing  applicabil¬ 
ity  are  codified  in  titles  8  and  28  of  the  Code  of  Federal  Regulations,  revised 
annually. 

Explanation. — Substantive  rules  and  procedural  rules  relating  to  the  same 
program  or  function  of  the  Department  are  codified  to  the  same  part  of  title  8. 
chapters  I  and  II,  and  title  28,  chapter  I.  For  a  list  of  the  functions  or  programs 
in  the  administration  of  which  such  rules  are  currently  effective,  see  the  list  of 
sections  by  number  and  title  which  appears  at  the  beginning  of  each  part  of 
titles  8  and  28. 

2(d).  Question.  In  what  official  or  unofficial  publication,  and  at  what  inter¬ 
vals,  does  your  agency  publish  statement  of  general  policy  or  interpretations 
formulated  and  adopted  by  the  agency  for  the  guidance  of  the  public?  Sec. 
3(a)  (3).) 

Answer.  Policy  statements  and  interpretations  of  the  Department  of  Justice 
adopted  for  the  guidance  of  the  public  are  published  in  the  Federal  Register  and. 
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if  of  continuing  applicability,  are  codified  to  titles  8  and  28  of  the  Code  of  Federal 
Regulations,  revised  annually. 

Explanation.- — Although  part  50,  chapter  I  of  title  28  is  entitled  “Statements  of 
Policy,”  all  such  statements  are  not  collected  in  that  part,  but  instead  are  gen¬ 
erally  codified  to  the  part  which  pertains  to  the  function  or  progam  involved. 
For  example,  see  28  CFR  42.1,  setting  forth  the  equal  opportunity  employment 
policy  of  the  Department. 

2(e).  Question.  In  what  official  or  unofficial  publication,  and  at  what  in¬ 
tervals,  does  your  agency  publish  rules  addressed  to  and  served  upon  named  per¬ 
sons  in  accordance  with  law?  (Sec.  3(a)  (3).) 

Answer.  Apparently  the  question  is  inapplicable  to  the  Justice  Department. 
None  of  its  organizational  units  issues  such  rules. 

3.  Question.  Please  describe  the  manner  in  which  your  agency  publishes, 
or,  in  accordance  with  published  rule,  makes  available  to  public  inspection,  all 
final  and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to 
section  3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  Opinions  and  orders  of  the  Board  of  Immigration  Appeals  and  of  the 
Immigration  and  Naturalization  Service  which  are  considered  by  those  agencies 
to  be  of  precedential  significance  are  published  in  “Administrative  Decisions  on 
the  Immigration  and  Nationality  Laws  of  the  United  States”  (now  nine  vol¬ 
umes),  available  for  inspection  in  all  field  offices  of  the  Service,  available  in 
most  law  libraries,  and  on  sale  at  the  Government  Printing  Office.  Such  decisions 
issued  since  printing  of  the  most  recent  volume  are  referred  to  as  “interim  deci¬ 
sions”  and  are  distributed  to  all  persons  on  the  mailing  list  of  the  Immigration 
and  Naturalization  Service,  and  are  available  to  any  other  persons  through  all 
offices  of  the  Service.  All  interim  and  final  opinions  and  orders  of  the  U.S.  Board 
of  Parole  granting  or  denying  certificates  of  exemption  under  section  504  of  the 
Labor-Management  Reporting  and  Disclosure  Act  of  1959,  73  Stat.  519,  29  U.S.C. 
504,  and  28  CFR  4.15  are  available  upon  request  to  any  member  of  the  public 
from  the  Board  of  Parole.  Other  decisions  of  the  Board  of  Parole  are  available 
only  to  the  persons  concerned.  All  opinions  and  orders,  interim  and  final,  of  the 
Office  of  Alien  Property  are  available  for  public  inspection  in  the  Office  of  Alien 
Property. 

Explanation. — -Section  3(b),  by  its  terms,  applies  only  to  agencies  which  con¬ 
duct  cases  of  adjudication  and  prepare  opinions  or  orders  in  their  decision  of 
those  cases.  In  the  Department  of  Justice,  only  the  Immigration  and  Naturaliza¬ 
tion  Service,  the  Board  of  Immigration  Appeals,  the  U.S.  Board  of  Parole,  and 
the  Office  of  Alien  Property  are  such  agencies.  Although  the  Immigration  and 
Naturalization  Service  makes  in  excess  of  13.000  determinations  each  year  in  ex¬ 
clusion  and  expulsion  cases  under  8  U.S.C.  1101,  1225(b),  1226,  and  1252(b),  the 
great  bulk  of  these  decisions  are  routine  and  of  no  precedential  significance  and 
are  of  interest  only  to  the  individuals  involved.  The  same  is  true  of  the  approxi¬ 
mately  1,200  decisions  each  year  of  the  Board  of  Immigration  Appeals.  No  pur¬ 
pose  would  be  served  by  attempting  to  make  all  such  decisions  publicly  available. 
Therefore,  only  those  opinions  and  orders  which  may  be  useful  to  practitioners, 
aliens,  and  others  interested  in  the  immigration  laws  are  publicly  available.  The 
U.S.  Board  of  Parole  annually  conducts  some  13,000  parole  and  revocation  hear¬ 
ings  under  18  U.S.C.  4203,  4207,  5014,  5020,  and  5037.  No  opinions  are  prepared 
in  these  cases.  The  order  in  each  case  consists  of  a  duplicated  form,  indicating 
only  whether  the  application  is  granted  or  denied  and  is  given  only  to  the  in¬ 
dividual  concerned.  However,  certain  eligibility  and  status  information  on  Fed¬ 
eral  prisoners  and  parolees  is  available  in  individual  cases  upon  proper  inquiry 
by  a  party  in  interest,  as  prescribed  in  28  CFR  2.48. 

4.  Question.  In  what  types  of  eases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  and  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority? 

Answer.  To  the  end  that  the  objectives  of  sound  parole  administration  may  be 
advanced  and  that  protection  may  be  afforded  to  Federal  prisoners  and  offenders 
released  on  parole,  orders  of  the  Board  of  Parole  in  parole  and  revocation  cases 
are  not  published.  However,  information  relating  to  such  orders  is  disclosed  in 
individual  cases  upon  proper  inquiry  by  a  party  in  interest,  pursuant  to  28  CFR 
2.48.  Otherwise,  no  opinions  or  orders  in  the  adjudication  of  cases  by  organiza¬ 
tional  units  of  the  Department  are  withheld  because  the  Department  feels  that 
they  are  required  to  held  confidential  for  good  cause,  within  the  meaning  of  sec¬ 
tion  3(b)  of  the  Administrative  Procedure  Act. 

45-213  -65— pt.  2 - 8 
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5.  Question.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  None. 

Explanation. — Although,  as  is  explained  above,  there  are  a  great  many  orders 
of  the  Immigration  and  Naturalization  Service,  the  Board  of  Immigration  Ap¬ 
peals,  and  the  Board  of  Parole  which  are  not  published,  none  of  these  orders  is 
cited  or  used  as  precedent  in  subsequent  proceedings. 

6.  Question.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations  and  legal  opinions  of  your  agency? 

Answer.  Interpretations  and  legal  opinions  of  the  Department  of  Justice 
which  may  be  of  general  interest  are  published  in  the  “Opinions  of  the  Attorney 
General,”  available  in  most  law  libraries  and  on  sale  at  the  Government  Printing 
Office.  Recent  opinions  not  yet  included  in  the  bound  volumes  are  available  to 
the  public  upon  request,  to  the  extent  of  the  available  supply  of  pamphlet  copies. 
Matters  of  official  record  are  available  to  the  public  in  accordance  with  published 
rules.  (See  8  CFR  pt.  2  (1953)  ;  8  CFR  103.7,  282.1,  299.2  (1904  supp.)  ;  8  CFR 
501.25(4),  503.1  (1958);  28  CFR  0.7,  3.600,  5.601,  10.10,  11.300,  12.40,  12.41 
(1958).) 

Other  information  in  the  possession  of  the  Department  is  made  available  to 
persons  properly  and  directly  concerned  or  to  members  of  the  general  public, 
upon  request  to  the  Office  of  the  Attorney  General,  except  to  the  extent  that 
secrecy  is  required  in  the  public  interest  or  information  contained  therein  is 
required  by  statute  or  other  authority  to  be  withheld. 

Explanations. — The  Department  of  Justice  is  not.  an  administrative  agency 
in  the  sense  contemplated  by  the  Administrative  Procedure  Act.  Unlike  the 
major  regulatory  agencies,  it  is  not  engaged  primarily  in  the  receipt  of  applica¬ 
tions  or  complaints  from  the  public,  the  conduct  of  public  hearings  thereon,  and 
implementation  of  the  laws  committed  to  its  administration  through  the  issuance 
of  rules  and  orders  based  upon  the  records  of  such  hearings.  Rather,  the  princi¬ 
pal  functions  of  the  Department  of  Justice  include  furnishing  legal  counsel  and 
legal  services  to  the  President,  the  executive  departments,  and  the  Government 
generally,  investigating  and  detecting  violations  of  Federal  laws  and  enforcing 
those  laws,  and  representing  the  United  States  in  court  actions  and  appeals  gen¬ 
erally.  As  a  result,  the  records  and  files  of  the  Department  do  not  consist 
primarily  of  documents  relating  to  administrative  proceedings.  Instead,  be¬ 
cause  of  the  nature  of  the  Department’s  functions,  most  of  its  records  involve 
functions  which  require  secrecy  in  the  public  interest  and  cannot  be  made  freely 
available  to  the  general  public  without  injury  to  public  or  private  interests  and 
prejudice  to  the  proper  performance  of  necessary  governmental  functions.  Nev¬ 
ertheless,  in  recent  years  the  Department  of  Justice,  through  its  Office  of  Public 
Information  in  the  Office  of  the  Attorney  General,  has  made  every  effort  to 
comply  with  every  reasonable  request  for  information.  In  furtherance  of  its 
policy  to  make  information  and  records  in  its  possession  available  to  the  public 
to  the  maximum  extent  possible,  the  Department  not  only  makes  matters  of 
official  record  available  to  persons  properly  and  directly  concerned,  as  required 
by  law.  It  also  makes  other  information  from  records  and  files  available  to 
such  persons  and  to  members  of  the  public  generally,  including  representatives 
of  the  communications  media,  where  such  information  can  be  appropriately 
disclosed. 

7.  Question.  What,  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule  or  practice? 

Answer.  Certain  information  critical  to  the  national  defense  is  withheld  from 
the  public  pursuant  to  Executive  Order  No.  10501  and  Department  of  Justice 
Order  No.  279-62.  Investigative  files  and  reports  generally,  including  any  in¬ 
formation  which  may  identify  confidential  informants,  are  not  available  to  the 
public.  (40  Ops.  A.G.  45  (1941)  ;  Touhy  v.  Ragan,  340  U.S.  462.)  Information 
relating  to  the  Department’s  presentation  of  matters  to  grand  juries  is  kept 
secret  pursuant  to  Rule  6(e)  of  the  Rules  of  Criminal  Procedure.  A  number 
of  statutes  make  it  a  criminal  offense  for  an  officer  or  employee  of  the  Govern¬ 
ment  to  divulge  information  obtained  by  them  in  the  course  of  their  employment, 
or  reports,  returns,  or  records  filed  with  their  department.  See,  e.g.,  18  U.S.C. 
1905  (trade  secrets)  ;  26  U.S.C.  7213(a)  (income  tax  returns)  ;  26  U.S.C.  7237(e) 
(narcotics  tax  returns).  Various  commercial  information  received  or  assembled 
in  connection  with  departmental  functions  must  be  withheld  pursuant  to  these 
requirements.  Section  9(c)  of  Executive  Order  No.  10450,  of  April  27,  1953, 
18  F.R.  2489,  provides  that  the  reports  and  other  investigative  material  and 
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information  developed  in  Government  employee  security  investigations  shall  be 
kept  confidential.  28  C.F.R.  1.6  (1963  ed.)  provides  in  general  that  the  files  of 
the  pardon  attorney  in  this  Department  shall  be  made  available  only  to  officials 
concerned  with  the  consideration  of  the  petition.  Part  1  of  title  28,  Code  of 
Federal  Regulations,  was  issued  as  a  Department  of  Justice  order  with  approval 
of  the  President  (cf.  27  F.R.  11002,  11003).  It  is  therefore  more  in  the  nature 
of  an  Executive  order  than  of  a  mere  departmental  regulation.  Internal  mem¬ 
orandums,  analyses,  reports,  and  recommendations  generally  are  treated  as  con¬ 
fidential  in  furtherance  of  the  public  policy  of  open,  frank  discussion  in  the 
internal  handling  of  administrative  matters.  See  Kaiser  Aluminum  <&  Chemical 
v.  Reynolds  (157  F.  Supp.  939  (1958) ).  As  legal  advisers  to  the  Attorney  Gen¬ 
eral  and  to  other  Federal  officials,  attorneys  in  the  Department  of  Justice  are 
subject  to  Canon  37  of  the  Canons  of  Professional  Ethics,  pursuant  to  which 
they  are  obligated  to  preserve  their  client’s  confidences.  Accordingly,  a  broad 
range  of  information  which  comes  into  the  possession  of  the  Department  in  con¬ 
nection  with  legal  counsel  and  legal  services  must  be  treated  as  confidential. 
(In  this  connection,  see  5  U.S.C.  139b  (1958).)  Similarly,  internal  legal  advice 
is  privileged  from  disclosure  under  the  so-called  “attorneys’  work  product”  rule. 
(See  Hickman  v.  Taylor,  329  U.S.  495.)  Alien  registration  and  fingerprint  rec¬ 
ords  are  required  to  be  held  confidential  by  section  264(b)  of  the  Immigration 
and  Nationality  Act,  66  Stat.  224,  8  U.S.C.  1304(b).  Since  section  236(a)  of 
that  act  (S  U.S.C.  1226(a))  provides  that  hearings  in  exclusion  cases  shall  be 
kept  “separate  and  apart  from  the  public,”  information  developed  in  such  pro¬ 
ceedings  is  treated  as  confidential  except  to  the  extent  that  the  respondent  con¬ 
sents  to  its  publication.  As  is  indicated  above,  records  and  information  relating 
to  parole  hearings  are  withheld  from  the  public  for  the  reasons  set  forth  in  28 
C.F.R.  2.48.  Although  the  settlement  of  civil  litigation  to  which  the  United 
States  is  a  party  is  made  a  matter  of  public  information,  and  although  papers 
filed  in  civil  actions  and  criminal  prosecutions  are,  of  course,  matters  of  public 
record,  files,  memorandum,  and  other  documents  relating  to  the  Department’s 
conduct  of  litigation  on  behalf  of  the  United  States  and  agencies  thereof  are 
withheld  to  the  extent  that  secrecy  is  required  in  the  public  interest.  (See 
“Hearings  Before  the  Special  Subcommittee  to  Investigate  the  Department  of 
Justice  of  the  House  Committee  on  the  Judiciary,”  83d  Cong.,  1st  sess.,  ser.  2, 
pt.  2,  2433  (1953).  See  also  “Federal  Statutes  on  the  Availability  of  Informa¬ 
tion,  House  Committee  on  Government  Information  Operations,”  86th  Cong.,  2d 
sess.  (Committee  print,  March  I960).) 

Explanation. — See  the  explanation  which  appears  under  6,  above. 

8.  Question.  In  what  circumstances  ai’e  private  parties  dealing  with  your 

agency  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register  ?  ( Sec.  3(a).) 

Answer.  None. 

9.  Question.  In  what  types  of  cases  has  your  agency  refrained  from  pub¬ 
lishing  rules  where  there  is  involved  any  function  of  the  United  States  re¬ 
quiring  secrecy  in  the  public  interest,  pursuant  to  section  3(1)  of  the  APA 
or  other  authority  ? 

Answer.  The  Department  of  Justice  has  only  one  outstanding  rule  which 
has  been  withheld  from  publication  because  it  involves  a  function  of  the 
United  States  requiring  secrecy  in  the  public  interest.  This  is  an  organizational 
order  establishing  the  emergency  chain  of  authority  for  the  performance  of 
the  functions  of  the  Attorney  General  in  the  event  of  a  civil  defense  or  other 
emergency  which  prevents  the  operation  of  the  Department  at  the  seat  of 
Government. 

Explanation. — The  Executive  Office  for  United  States  Attorneys,  the  Execu¬ 
tive  Office  for  United  States  Marshals,  the  Federal  Bureau  of  Investigation, 
the  Immigration  and  Naturalization  Service,  the  Board  of  Parole,  the  Bu¬ 
reau  of  Prisons,  and  other  organizational  units  of  the  Department  have  issued 
extensive  directives  and  instructions  to  staff  and  field  offices  which  are  not 
publicly  available  and  in  many  respects  concern  the  performance  of  functions 
which  require  secrecy  in  the  public  interest.  However,  none  of  these  is  a  rule 
which  imposes  obligations  upon  members  of  the  public.  Rather,  they  are  in 
the  nature  of  operating  instructions  to  officers  and  staff  of  the  Department. 

10.  Question.  In  what  circumstances  has  your  agency  refrained  from  pub¬ 
lishing  rules  where  there  is  involved  any  matter  relating  solely  to  internal 
agency  management,  pursuant  to  section  3(2)  of  the  APA  or  other  authority? 

Answer.  The  Department  of  Justice  “Index  to  Orders  and  Memoranda,” 
1964,  lists  the  directives  which  have  been  issued  by  the  Attorney  General,  (he 
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Deputy  Attorney  General,  the  Administrative  Assistant  Attorney  General,  and 
the  heads  of  the  Department’s  operating  units.  These  directives  cover  the 
whole  spectrum  of  “housekeeping”  functions,  including  budget,  fiscal,  and 
accounting  procedures,  personnel  matters,  property  administration,  operational 
instructions,  and  so  forth.  In  some  cases,  rules  relating  to  matters  of  internal 
management  have  been  published.  See,  for  example,  28  C.F.R.  part  15  (defense 
of  suits  against  Federal  employees  arising  out  of  their  operation  of  motor 
vehicles),  part  42  (equal  employment  opportunity  policy  and  procedure),  part 
44  (employee-management  cooperation  in  the  Department),  and  part  46  (em¬ 
ployee  grievance  procedure),  even  though  such  rules  govern  only  Federal 
agencies  and  employees.  In  most  instances,  such  rules  have  not  been  published 
because  they  are  of  no  interest  to  the  general  public. 

Explanation. — In  many  instances,  directives  issued  by  the  Department  are  not 
“rules”  within  the  meaning  of  APA  section  2(c),  since  they  do  not  “implement, 
interpret,  or  prescribe  law  or  policy  or  describe  the  organization,  procedure, 
or  practice  requirements”  of  the  Department.  Instead,  as  in  the  case  of  the 
directives  referred  to  in  9,  above,  they  are  merely  instructions  to  staff. 

11.  Question.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  APA? 

Answer.  The  “Attorney  General’s  Manual  on  the  Administrative  Procedure 
Act,”  1947,  defines  “official  record”  as  follows  (at  pp.  24-25)  : 

*  *  *  In  general,  it  may  be  stated  that  matters  of  official  record  will 
include  (a)  applications,  registrations,  petitions,  reports,  and  returns  filed  by 
members  of  the  public  with  the  agency  pursuant  to  statute  or  the  agency’s 
rules,  and  (b)  all  documents  embodying  agency  actions,  such  as  orders,  rules, 
and  licenses.  In  formal  proceedings,  the  pleadings,  transcripts  of  testimony, 
exhibits,  and  all  documents  received  in  evidence  or  made  a  part  of  the  record 
are  ‘matters  of  official  record.’ 

******* 

The  great  mass  of  material  relating  to  the  internal  operation  of  an  agency 
is  not  a  matter  of  official  record.  For  example,  intra-agency  memorandums 
and  reports  prepared  by  agency  employees  for  use  within  the  agency  are  not 
official  records  since  they  merely  reflect  the  research  and  analysis  pre¬ 
liminary  to  official  agency  action.  Intra-agency  reports  of  investigations 
are,  in  general,  not  matters  of  official  record ;  *  *  *. 

Appendix 

DOCUMENTS  ISSUED  BY  THE  DEPARTMENT  OF  JUSTICE  IMPLEMENTING  SECTION  3  OF 
THE  ADMINISTRATIVE  PROCEDURE  ACT 

1.  Order  3695,  supplement  7,  December  21,  1948  ( public  inspection  of  registra¬ 
tion  statements  of  certain  organizations  carrying  on  activities  within  the  United 
States),  28  CFR  10.10. 

2.  Order  No.  3229  (revised),  January  13,  1953  (subpena  of  information  from 
the  files  of  the  Department  of  Justice  (superseded  by  order  No.  260-62,  listed 
below),  18  F.R.  1368. 

3.  Order  No.  3464,  supplement  No.  4  (revised),  January  13,  19*53  (release  of 
certain  information  from  the  files  upon  specific  authorization  of  the  Attorney 
General  only). 

4.  Memorandum  of  January  13,  1953 ;  authorization  under  order  No.  3464,  sup¬ 
plement  No.  4  (revised),  (delegating  to  all  attorneys  of  the  Department  of 
Justice  in  charge  of  litigation  authority  to  reveal  information  from  Department 
files  to  the  extent  necessary  to  discharge  their  duties) . 

5.  Order  No.  116-56,  May  15, 1956  (cooperation  with  congressional  committees). 

6.  Order  No.  12^56,  August  6,  1956  (registration  of  persons  having  knowledge 
of  foreign  espionage  or  sabotage  and  public  examination  of  registration  state¬ 
ments),  28  CFR  12.40  and  12.41. 

7.  Order  No.  138-56,  December  13,  1956  (registration  of  foreign  agents  and 
public  examination  of  registration  statements),  28  CFR  5.600  and  5.601. 

8.  Memo  No.  243  to  all  U.S.  attorneys,  January  31,  1958  (production  of  state¬ 
ments  and  reports  of  witnesses  in  criminal  cases  under  the  Jencks  law). 

9.  Memo  No.  276  to  all  U.S.  attorneys,  March  24,  1960  (disclosure  of  informa¬ 
tion  in  FBI  reports  to  Federal  officials) . 

10.  Order  No.  246-61,  June  29,  1961  (consent  judgment  policy),  26  F.R.  6026. 

11.  Order  No.  250-61,  October  3,  1961  (registration  of  Communist  organizations 
and  certain  members  thereof  and  public  inspection  of  registers),  26  F.R.  9509. 
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12.  Order  No.  260-62,  January  19,  1962  (subpena  of  information  in  Department 
files) ,  27  F.R.  774.  ( See  17  below.) 

13.  Order  No.  271-62,  May  29,  1962  (Department  of  Justice  statement  of  orga¬ 
nization),  27  F.R.  5162. 

14.  Order  No.  288-62,  October  18,  1962  (executive  clemency),  27  F.R.  11002. 

15.  Order  No.  291-62,  December  13,  1962  (amendments  to  the  Department’s 
■organization  statements  as  it  relates  to  the  Antitrust  Division),  27  F.R.  12617. 

16.  Order  No.  308-63,  December  12,  1963  (adding  certain  kinds  of  banks  to 
those  to  which  the  FBI  makes  available  fingerprint  record  information),  28  F.R. 
13769. 

17.  Order  No.  324-64,  October  8,  1964  (superseding  order  No.  260-62  relating 
to  the  production  of  material  in  response  to  a  subpena  or  other  demand),  29 
F.R.  14027. 


Reply  From  Department  of  Labor 


U.S.  Department  of  Labor, 

Office  of  the  Secretary, 
Washington,  D.O.,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives,  Washington, 
D.C. 

Dear  Mr.  Chairman  :  In  accordance  with  the  request  in  your  letter  of  Feb¬ 
ruary^,  1965,  we  have  prepared  the  attached  material  in  response  to  the  ques¬ 
tions  in  your  letter  concerning  the  relationship  of  the  programs  within  this 
Department’s  responsibility  under  the  public  information  section  of  the  Adminis¬ 
trative  Procedure  Act. 

If  you  need  further  information,  we  shall  of  course  be  happy  to  provide  it. 
Sincerely, 


W.  Willard  Wirtz, 

Secretary  of  Labor. 


Material  Relating  to  Congressman  Moss'  Letter  of  February  12,  1965,  From 

the  Department  of  Labor 


By  way  of  introduction,  it  is  pointed  out  that  the  only  exception  to  section  3  of 
the  Administrative  Procedure  Act  which  affects  the  programs  with  which  this 
Department  is  concerned  is  the  one  for  “(2)  any  matter  relating  to  the  internal 
management  of  an  agency.” 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply? 

Answer  1.  Section  3  applies  to  all  rules  of  the  kind  described  in  subsection  (a) 
•of  that  section  which  are  issued  by  this  Department  to  implement : 

( 1 )  The  Fair  Labor  Standards  Act  of  1938  ; 

(2)  Federally  administered  acts  affecting  labor  standards  on  public  con- 
tracts  * 

(3)  Title  XV  of  the  Social  Security  Act ; 

(4)  Federally  administered  Workmen’s  Compensation  Acts ; 

( 5 )  The  Farm  Labor  Contractor  Registration  Act  of  1963 ; 

<6)  The  Wagner- Peyser  Act; 

(7)  The  Manpower  Development  and  Training  Act ; 

(8)  Title  VI  of  the  Civil  Rights  Act  of  1964 ; 

(9)  The  Trade  Expansion  Act  of  1962 ; 

(10)  The  Welfare  and  Pension  Plans  Disclosure  Act ; 

(11)  The  Labor-Management  Reporting  and  Disclosure  Act  of  1959; 

( 12)  The  Area  Redevelopment  Act ;  and 

(13)  The  Economic  Opportunity  Act  of  1964. 

Section  3  also  applies  to  final  opinions  and  orders  in  the  adjudication  of  cases 
issued  to  implement  the  statutes  referred  to  in  (1)  through  (11)  above.  There 
are  no  activities  affecting  the  public  to  which  the  section  does  not  apply.  Inter¬ 
pretations,  standards,  and  policies  issued  for  the  guidance  of  State  governments 
under  the  Social  Security  Act.  and  the  Federal  Unemployment  Tax  Act  are  not 
considered  rules  issued  for  the  guidance  of  the  public.  They  are,  therefore, 
furnished  directly  to  the  appropriate  State  agencies  and  not  otherwise  published. 
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Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)  (1) 
of  the  Administrative  Procedure  Act)  ; 

(5)  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute)  ; 

( d )  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of 
statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)  (3)  of  statute)  ? 

Answer  2(a).  This  information  is  published  annually  in  the  Government  or¬ 
ganization  manual  edition  of  the  Federal  Register. 

Answer  2(b).  They  are  published  in  the  daily  issues  of  the  Federal  Register 
and  as  amendments  to  the  Code  of  Federal  Regulations  when  issued.  (See  app. 
II.) 

Answer  2(c).  They  are  published  as  amendments  to  the  Code  of  Federal  Reg¬ 
ulations  when  issued.  Where  substantial  public  interest  is  expected,  printed 
copies  are  also  made  available  upon  request.  ( See  app.  II. ) 

Answer  2(d).  Same  as  (c). 

Answer  2(e).  Copies  of  wage  determinations  for  laborers  and  mechanics  to  be 
employed  under  particular  construction  contracts  are  served  upon  the  agency 
letting  or  administering  the  contract.  Such  agency  includes  the  determinations 
in  the  advertisements  for  bids.  Copies  of  wage  determinations  reviewed  by  the 
Department  of  Labor’s  Wage  Appeals  Board,  the  rules  of  which  are  published  in 
29  CFR  part  7,  are  maintained  for  public  inspection  and  are  distributed  widely 
to  interested  trade  associations,  employee  organizations,  governmental  agencies, 
and  other  interested  persons.  No  other  rules  of  this  kind  are  issued  by  this 
Department. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer  3.  In  accordance  with  published  rule  (29  CFR  2.7),  they  are  made 
available  during  business  hours  upon  written  request.  Some  orders  are  also 
published  by  private  labor  law  reporting  services. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority? 

Answer  4.  None. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer  5.  Unpublished  opinions  are  often  used  for  guidance  in  responding 
to  requests  for  information  and  interpretations. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Answer  6.  Interpretations  and  legal  opinions  are  made  available  through 
publication  of  interpretative  bulletins  in  the  Code  of  Federal  Regulations,  letters 
to  members  of  the  public  and  by  answers  to  oral  inquiries.  Significant  inter¬ 
pretations  and  legal  opinions  are  given  wide  distribution  to  various  trade 
associations,  employee  organizations,  governmental  agencies,  and  interested  per¬ 
sons.  Such  opinions  and  interpretations  are  also  furnished  to  the  various  com¬ 
mercial  reporting  services.  Arrangements  are  made  to  permit  inspection  of 
a  copy  of  a  past  interpretation  or  legal  opinion  upon  written  request  to  the 
Department.  A  record  or  file  may  likewise  be  inspected  unless  the  Solicitor 
determines  that  it  should  be  held  confidential.  Copies  of  accounts,  letters, 
records,  files,  and  other  documents  or  papers  are  furnished  only  by  permission 
of  the  Solicitor  upon  his  consideration  of  an  application  showing  the  reason 
why  and  the  purpose  for  which  the  copies  are  desired.  (See  29  CFR  1.15,  2.4, 
2.6,  2.7,  and  2.9,  and  20  CFR  501.8;  see  app.  I.)  Reports  required  to  be  filed 
by  the  Labor-Management  Reporting  and  Disclosure  Act  of  1959  and  Welfare 
and  Pension  Plans  Disclosure  Act  are  available  for  inspection  in  a  public  docu¬ 
ment  room  maintained  by  the  Office  of  Labor  Management  and  Welfare-Pension 
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Reports,  and  copies  of  such  reports  may  be  ordered  at  a  cost  of  25  cents  per 
page. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule,  or  practice? 

Answer  7.  In  general,  no  limitations  are  placed  on  the  availability  of  “offi¬ 
cial  records”  of  the  kind  to  which  section  3  applies.  The  Secretary’s,  Bureau 
Director’s,  or  Solicitor’s  discretion  applies  with  reference  to  other  records  (see 
delegation  of  authority  of  27  F.R.  1505).  Information  obtained  in  confidence  is 
not  made  available  to  the  public. 

More  particularly,  limitations  upon  availability  of  files  and  records  to  the 
general  public  are  expressed  in  29  CFR  2.4,  2.5,  2.6,  2.9,  and  5.6  and  20  CFR  1.21 
and  1.22,  and  501.8  (see  app.  I).  It  is  also  considered  that  the  Department  is 
subject  to  the  restrictions  found  in  18  U.S.G.  1905  and  5  U.S.C.  139b.  Confiden¬ 
tial  treatment  recorded  “investigatory  files  compiled  for  law  enforcement  pur¬ 
poses”  (cf.  H.R.  5012)  is  buttressed  by  the  common-law  informers  privilege. 
Wirt z  v.  McDade,  330  F.  2d  610;  Wirtz  v.  Continental  Finance  <f-  Loan  Co., 
326  F.  2d  561 ;  Wirtz  v.  B.  A.  C.  Steel  Products,  312  F.  2d  14. 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure  Act)? 

Answer  8.  None. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer  9.  None. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency  man¬ 
agement,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

Answer  10.  Rules  concerning  the  methods  by  which  employees  of  the  De¬ 
partment  are  to  carry  out  their  duties  are  generally  not  made  public  (e.g,  how 
an  investigator  should  look  for  minimum  wage  violations  or  what  assignments 
require  special  priority). 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administrative  Procedure  Act? 

Answer  11.  We  have  no  established  definition.  However,  page  24  of  the  At¬ 
torney  General’s  Manual  on  the  Administrative  Procedure  Act  is  used  for 
guidance. 


Reply  From  Post  Office  Department 

Post  Office  Department, 

Office  of  the  General  Counsel, 

Washington,  D.C.,  April  5, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  Feburary  12,  1965,  re¬ 
questing  information  with  respect  to  the  applicability  of  section  3  of  the  Admin¬ 
istrative  Procedure  Act  of  1946  to  the  functions  and  administration  of  this 
Department. 

The  following  are  replies  to  the  11  questions  submitted  by  your  subcommittee : 

1.  Section  1002  of  title  5,  United  States  Code  (1)  requires  the  publication  of 
organization,  procedures,  and  substantive  regulations  in  the  Federal  Register, 
(2)  provides  for  the  publication  or  inspection  of  orders  in  the  adjudication  of 
cases,  and  (3)  makes  official  records  available  to  the  public. 

These  provisions  are  considered  applicable  to  the  functions  of  this  Department 
generally  and  to  its  Bureaus  and  other  subdivisions. 

2.  (a)  The  Department’s  central  and  field  organization  descriptions  are  pub¬ 
lished  in  the  Federal  Register,  the  United  States  Government  Organization 
Manual,  and  chapter  8  of  the  postal  manual. 

(&),  (c),  (d)  Statements  of  the  general  course  and  method  in  the  channeling 
and  determination  of  Department  functions,  substantive  rules  as  adopted  and 
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authorized  by  law,  and  the  Department’s  general  policy  statements  and  interpre¬ 
tations  formulated  for  public  guidance  are  ( 1 )  published  in  the  Federal  Register, 
(2)  codified  in  the  Code  of  Rederal  Regulations,  and  (3)  published  in  the  postal 
manual. 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law 
are  in  most  instances  published  in  the  Postal  Bulletin.  A  description  of  the  De¬ 
partment’s  organization  is  published  annually  in  the  United  States  Government 
Organization  Manual.  Changes  in  organization  are  shown  as  they  occur  in  other 
publications. 

3.  Pursuant  to  rules  published  in  39  Code  of  Federal  Regulations  201.33  and 
204.25,  orders  issued  by  the  Department  in  administrative  fraud,  lottery  and 
obscenity  proceedings,  and  in  proceedings  relating  to  the  issuance  and  revocation 
of  second-class  mailing  permits,  are  available  for  public  inspection  in  the  De¬ 
partment’s  law  library. 

4.  None. 

5.  None,  other  than  those  made  available  for  inspection  in  accordance  with 
published  rules. 

6.  The  Department’s  procedure  to  make  its  records  and  files  available  to  the 
public  is  outlined  in  sections  4.3  and  4.4  of  title  39,  Code  of  Rederal  Regulations. 

Letters  to  members  of  the  public  frequently  contain  interpretations  and  legal 
opinions. 

No  provision  is  made  for  disseminating  current  legal  opinions,  except  to  the 
extent  that  they  are  embodied  in  regulations  published  in  the  Federal  Register 
and  the  postal  manual.  Selected  opinions  of  the  Department’s  chief  legal  officer, 
however,  are  available  in  bound  volumes  up  to  and  including  the  year  1951. 

7.  Section  4.3  and  4.4  of  title  39,  Code  of  Federal  Regulations,  place  the  limita¬ 
tions  on  the  availability  of  records  and  files  to  the  general  public. 

8.  None. 

9.  The  Department  has  refrained  from  publishing  rules  on  the  grounds  that 
they  involve  functions  requiring  secrecy  in  the  public  interest  only  in  the  case 
of  certain  natioual  emergency  planning. 

10.  The  Department  has  generally  refrained  from  publishing  rules  in  the 
Federal  Register  on  matters  it  considers  relating  solely  to  internal  agency 
management.  These  regulations,  however,  are  published  in  the  Department’s 
Postal  Bulletin,  Postal  Manual,  its  Regional  Manual,  and  various  handbooks, 
which  are  available  for  public  inspection. 

11.  The  Department  has  not  formulated  a  comprehensive  definition  of  “of¬ 
ficial  record”  as  used  in  section  3(c)  of  the  Administrative  Procedure  Act. 

There  are  enclosed  two  copies  of  each  of  the  following : 

A.  Parts  114  and  115  of  the  Postal  Manual,  which  are  identiacl  to  parts  4 
and  5  of  title  39,  Code  of  Federal  Regulations ; 

B.  Subsection  (b)  of  section  201.200  of  title  39,  Code  of  Federal  Regulations; 

C.  Sections  201.32  and  201.33  of  title  39,  Code  of  Federal  Regulations :  and 

D.  Sections  204.24  and  204.25  of  title  39,  Code  of  Federal  Regulations. 

Sincerely  yours, 

Habvey  H.  Hannah,  Acting  General  Counsel. 


Reply  From  Department  of  State 

Department  of  State, 
Washington,  B.C.,  March  26,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
House  of  Representatives.  Washington,  D.C. 

Dear  Congressman  Moss  :  Further  reference  is  made  to  your  letters  of  Febru¬ 
ary  12,  1965,  concerning  agency  compliance  with  the  Administrative  Procedure 
Act. 

The  Department  publishes  or  otherwise  makes  available  to  the  public,  rules, 
regulations,  procedures,  notices,  and  information  which  are  considered  of  specific 
or  general  interest  to,  and  affect  the  public,  including  protection  and  welfare  of 
U.S.  citizens,  their  property  and  estates  abroad,  shipping  and  seamen,  visas, 
nationality  and  passports,  international  educational  exchange,  economic,  com¬ 
mercial,  and  civil  aviation  services,  international  traffic  in  arras,  and  many 
others. 
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There  are,  of  course,  a  number  of  divisions,  offices,  and  bureaus  in  the  Depart¬ 
ment  which  are  engaged  in  certain  activities  falling  within  the  exceptions  con¬ 
tained  in  5  U.S.C.  1002 ;  i.e.,  (1)  functions  requiring  secrecy  in  the  public  interest 
and  (2)  matters  relating  solely  to  the  internal  management  of  the  Department, 

The  Department  and  its  Foreign  Service  are  concerned  almost  exclusively  with 
the  performance  of  foreign  affairs  functions  which  necessarily  have  a  direct 
bearing  on  our  relations  with  foreign  governments,  their  citizens  and  representa¬ 
tives,  and  international  organizations.  The  protection  of  sensitive  information 
in  the  files  of  the  Department  and  the  maintenance  of  the  sources  which  provide 
such  information  must  be  continued  and  judgment  exercised  in  disclosing  infor¬ 
mation  relating  to  such  matters.  In  addition,  there  is  a  considerable  amount  of 
information,  rules,  regulations,  and  procedures  in  day-to-day  use  which  are  con¬ 
cerned  solely  with  the  internal  management. 

Our  replies  to  the  specific  questions  raised  are  as  follows  : 

1.  Question.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply  ? 

Answer.  5  U.S.C.  1002  applies  generally  to  all  functions  of  the  Department  of 
State ;  there  are  no  constituent  units  to  which  it  does  not  apply. 

2.  Question.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  ? 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)(1)  of  the 
Administrative  Procedure  Act. 

Answer.  A  description  of  the  Department’s  organization  is  published  from 
time  to  time  in  the  U.S.  Government  Organization  Manual.  The  Depart¬ 
ment  of  State’s  field  organization  is  published  in  the  Federal  Register  from 
time  to  time  as  substantive  changes  are  effected. 

(b)  Statements  of  the  general  course  and  methods  by  which  functions  are 
channeled  and  determined  (see  sec.  3(a)  (2)  of  statute). 

Answer.  Annually  in  the  U.S.  Government  Organization  Manual  and  as 
necessary  in  the  Department’s  regulations. 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute). 

Answer.  Substantive  rules  of  concern  to  the  public  adopted  as  authorized 
by  law  are  published  in  the  Federal  Register.  These  rules  and  procedures 
are  also  published  in  the  Department’s  manuals  of  regulations. 

( d)  Statements  of  general  policy  or  interpretations  formulated  and  adopted  by 
the  agency  for  the  .guidance  of  the  public  (see  sec.  3(a)(3)  of  statute). 

Answer.  These  statements  are  published  in  the  Federal  Register. 

(e)  Rules  addresed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)(3)  of  statute). 

Answer.  Not  applicable  to  the  Department  of  State. 

3.  Question.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  sec.. 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  (Inserted  after  question  5.) 

4.  Question.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  ageney  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority? 

Answer.  (Inserted  after  question  5.) 

5.  Question.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  Based  on  our  discussion  with  Mr.  Archibald,  questions  3,  4,  and  5 
appear  to  be  more  applicable  to  agencies  having  broad  domestic  regulatory 
powers.  The  domestic  administrative  functions  performed  by  the  Department 
of  State  in  the  public’s  interest  do  not  entail  the  use  of  precedents  except  as 
applicable  to  the  issuance  of  U.S.  passports.  However,  all  passport  regulations 
having  as  their  basis  opinions,  orders,  and  precedents  are  published  in  the 
Federal  Register. 

6.  Question.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations  and  legal  opinions  of  your  agency? 

Answer.  Historical  records  of  the  Department  are  made  available  to  the  public 
when  they  are  transmitted  periodically  to  the  National  Archives.  They  are 
also  made  available  to  scholars  at  an  earlier  date.  In  addition,  there  are  pub¬ 
lished  from  time  to  time  volumes  of  Foreign  Relations  of  the  United  States, 
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American  Foreign  Policy,  digests  of  international  law,  United  States  Treaties 
and  Other  International  Agreements,  and  many  other  publications.  Interpreta¬ 
tions  and  legal  opinions  of  the  Department  are  for  the  use  of  the  Secretary  and 
other  officials  and  are  not  generally  made  available  to  the  public.  Interpreta¬ 
tions  and  opinions  are  often  used  or  referred  to  in  publications  of  the  Depart¬ 
ment,  however,  in  correspondence  with  the  public,  and  in  other  ways.  Inquiries 
from  the  public  are  treated  on  an  ad  hoc  basis;  information  is  made  available 
depending  on  the  nature  of  the  inquiry  and  on  whether  making  the  information 
available  would  be  in  the  national  interest  and  not  contrary  to  the  provisions 
of  Executive  Order  10501,  as  amended. 

7.  Question.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rules  or  practice? 

Answer.  The  Department  does  not  make  any  records  or  files  available  to  the 
general  public  when  publication  would  be  prejudicial  to  the  national  interest 
in  foreign  affairs  or  contrary  to  the  provisions  of  Executive  Order  10501,  as 
amended. 

8.  Question.  In  what  circumstances  are  private  parties  dealing  with  your 
agency  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure 
Act)? 

Answer.  It  has  been  the  Department’s  policy  to  publish  in  the  Federal  Reg¬ 
ister  all  information  needed  by  the  public  to  deal  effectively  with  the  Depart¬ 
ment.  We  believe  the  Department  has  been  successful  in  this  endeavor,  but 
in  view  of  the  subcommittee’s  interest,  we  are  making  a  careful  review  to  con¬ 
firm  that  no  matter  which  should  have  been  published  in  the  Federal  Register 
has  been  omitted. 

9.  Question.  In  what  types  of  cases  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative 
Procedure  Act  or  other  authority? 

Answer.  Not  applicable  to  the  Department  of  State. 

10.  Question.  In  what  circumstances  has  your  agency  refrained  from  pub¬ 
lishing  rules  where  there  is  involved  any  matter  relating  solely  to  internal 
agency  management,  pursuant  to  section  3(2)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer.  The  Department  has  refrained  from  publishing  in  the  Federal  Reg¬ 
ister  any  rules  relating  solely  to  internal  management  unless  required  by  statute. 
The  Department’s  regulations  for  internal  management  contain  rules  and  proce¬ 
dures  for  the  conduct  of  foreign  affairs  in  the  United  States  and  abroad.  They 
pertain,  for  example,  to  physical  security  practices,  fiscal  procedures,  conduct 
of  employees,  personnel  preformance  measurement,  buildings  management,  and 
reporting  procedures.  Although  not  in  a  form  convenient  for  public  distribution, 
the  regulations  are  available  for  public  review  except  where  the  security  of  the 
United  States  might  be  endangered  by  publicity  of  procedures  designed  to  protect 
the  national  interests. 

11.  Question.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(a)  of  the  Administrative  Procedure  Act? 

Answer.  The  Department  follows  the  Attorney  General’s  definition  which  is 
as  follows ;  “The  term  ‘official  record’  is  defficult  of  definition.  In  general,  it 
may  be  stated  that  matters  of  official  record  will  include  (a)  applications,  regis¬ 
trations,  petitions,  reports,  and  returns  filed  by  members  of  the  public  with 
the  agency  pursuant  to  statute  or  the  agency’s  rules,  and  (6)  all  documents 
embodying  agency  actions  such  as  orders,  rules,  and  licenses.  In  formal  pro¬ 
ceedings,  the  pleadings,  transcript  of  testimony,  exhibits,  and  all  documents 
received  in  evidence  or  made  a  part  of  the  record  are  ‘matters  of  official  record.’ 
The  great  mass  of  material  relating  to  the  internal  operation  of  an  agency  is  not 
a  matter  of  official  record.”  (See  sec.  3(c)  of  the  Attorney  General’s  Manual 
on  the  Administrative  Procedure  Act.) 

As  requested  in  the  last  paragraph  of  your  letter,  I  am  enclosing  two  copies 
of  the  Department’s  regulation  relating  to  5  U.S.C.  1002.  This  regulation  is 
extracted  from  volume  2  of  the  Foreign  Affairs  Manual,  section  1120. 

Sincerely  yours, 


Douglas  MacArthur  II, 
Assistant  Secretary  for  Congressional  Relations. 
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Reply  From  Peace  Corps 

April  20,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives,  'Washing¬ 
ton,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  February  12,  1965,  letter 
inquiring  about  the  applicability  to  the  Peace  Corps  of  section  3  of  the  Adminis¬ 
trative  Procedure  Act,  60  Sfcat.  238  (1916),  5  U.S.C.  1002  (1958).  Permit  me 
first  to  apologize  for  our  delay  in  making  this  response. 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply? 

Answer.  Section  3  of  the  Administrative  Procedure  Act  (APA)  applies 
generally  to  all  Peace  Corps  functions  and  all  its  constituent  units.  By  its 
terms.  Administrative  Procedure  Act  section  3  is  not  applicable  to  functions 
“requiring  secrecy  in  the  public  interest”  or  to  “matters  relating  solely  to  the 
internal  management”  of  the  Peace  Corps.  (  See  answers  to  questions  9  and  10, 
below'. ) 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish :  (a)  Descriptions  of  its  central  and  field  organization. 
( See  sec.  3(a)(1)  of  the  Administrative  Procedure  Act. ) 

Answer.  The  U.S.  Government  Organization  Manual,  published  annually  as  a 
special  edition  of  the  Federal  Register,  lists  the  principal  Peace  Corps  officers 
tpp.  73-74  of  the  June  1,  1964,  edition)  and  contains  a  description  of  the  Peace 
Corps’  organization  (pp.  92-93  of  the  June  1,  1964,  edition)  and  an  organization 
chart  (p.  617  of  the  June,  1964,  edition). 

The  following  Peace  Corps  delegations  of  authority  have  been  published  in  the 
Federal  Register : 

(i)  Delegation  of  authority  to  the  Directors  of  Contracts,  Budget  and 
Finance,  and  Administrative  Services  Divisions,  as  to  contracts,  leases,  and 
so  forth,  26  F.R.  No.  52,  page  2321  (Mar.  18, 1961) . 

(ii)  Delegation  of  authority  to  Peace  Corps  representatives  overseas  as 
to  negotiating  and  signing  certain  contracts,  leases,  and  so  forth,  26  F.R.  No. 
126,  page  5975  (July  1,  1961). 

(iii)  Delegation  of  authority  to  the  Associate  Director  for  Peace  Corps 
volunteers  and  the  Director  of  the  Division  of  Volunteer  Support  to  approve 
and  sign  contracts  to  transport  applicants  for  enrollment  as  Peace  Corps 
volunteers,  28  F.R.  No.  238,  page  13372  (Dec.  10, 1963). 

Question  2.  In  wliat  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish:  (b)  Statements  of  the  general  course  and  method  by 
which  its  functions  are  channeled  and  determined?  (See  sec.  3(a)(2)  of 
statute.) 

Answer.  The  Peace  Corps  Representatives’  Manual  (in  continuous  revision) 
contains  Peace  Corps  documents  as  to  the  general  course  and  method  by  which 
Peace  Corps  functions  are  channeled  and  determined.  The  Peace  Corps  Hand¬ 
book  also  contains  statements  about  such  matters.  It  is  primarily  intended  for 
distribution  to  Peace  Corps  volunteers  and  trainees.  It  is  revised  annually  or 
biannually. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish:  (c)  Substantive  rules  adopted  as  authorized  by  law. 
( See  sec.  3(a)  ( 3 )  of  statute. ) 

Answer.  It  is  not  clear  that  the  Peace  Corps  adopts  substantive  rules  within 
the  meaning  of  the  Administrative  Procedure  Act  section  3(a)  (3).  Certainly, 
it  is  doubtful  if  the  Peace  Corps  engages  in  “rulemaking”  within  the  meaning 
of  Administrative  Procedure  Act  sections  4  and  2(c).  In  any  case,  Adminis¬ 
trative  Procedure  Act  section  4  is  inapplicable  to  foreign  affairs  functions. 
Nevertheless,  both  the  Peace  Corps  Representatives’  Manual  and  the  Peace 
Corps  Handbook  contain  comprehensive  statements  of  general  policies. 

Question  2.  “In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish:  (d)  Statements  of  general  policy  or  interpretations 
formulated  and  adopted  by  the  agency  for  the  guidance  of  the  public.  (See  sec. 
3(a)  (3)  of  statute.) 

Answer.  See  the  answers  to  the  preceding  questions.  In  addition  to  the  “Peace 
Corps  Representatives’  Manual”  and  the  “Peace  Corps  Handbook,”  Peace  Corps 
policies  are  also  set  forth  in  the  Peace  Corps’  yearly  congressional  presentation; 
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the  Peace  Corps  annual  report  transmitted  to  the  Congress  by  the  President 
pursuant  to  section  11  of  the  Peace  Corps  Act;  the  “Peace  Corps  Facts”  book  (in 
continuous  publication)  ;  Peace  Corps  program  descriptions  (describing  par¬ 
ticular  projects)  ;  and  Peace  Corps  informational  brochures  (describing  specific 
opportunities  for  service  by  persons  with  certain  skills  or  backgrounds). 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  :  (e)  Rules  addressed  to  and  served  upon  named  persons 
in  accordance  with  law  ?  ( See  see.  3(a)(3)  of  statute. ) 

Answer.  The  Pence  Corps  does  not  address  rules  to  or  serve  them  upon  any 
persons. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3  (b)  of  the  Administrative  Procedure  Act  or  other  authority.” 

Answer.  First,  it  should  be  noted  that  question  3,  as  well  as  questions  4  and  5, 
appear  to  be  primarily  applicable  to  agencies  with  broad  domestic  regulatory 
functions.  The  Peace  Corps,  of  course,  does  not  exercise  any  such  functions. 

As  to  question  3,  the  exact  meaning  of  “adjudication  of  eases”  is  not  at  all 
clear.  In  our  best  judgment,  the  Peace  Corps  does  not.  engage  in  the  “adjudica¬ 
tion  of  cases”  as  that  term  is  discussed  in  the  Attorney  General’s  Manual  on  the 
Administrative  Procedure  Act  (1947)  and  the  Administrative  Procedure  Act, 
legislative  history  (S.  Doe.  No.  248,  79th  Cong.,  2d  sess.  (1946)).  Certainly, 
the  Administrative  Procedure  Act,  section  5  is  generally  inapplicable  to  the 
Peace  Corps  either  because  few  statutes  require  its  adjudications  to  be  determined 
on  a  record  or  because  of  the  foreign  affairs  functions  exception. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority? 

Answer.  The  Peace  Corps  has  made  no  determination  as  to  any  types  of  cases 
in  which  it  should  refrain  from  publishing  interim  and  final  opinions  or  orders 
where  good  cause  requires  that  they  be  held  confidential.  (See  answer  to> 
question  3.) 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  order's  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  As  we  understand  this  question,  it  derives  from  the  parenthetical 
phrase  in  the  Administrative  Procedure  Act  section  3  (b) .  Therefore,  see  answer 
to  questions  3  and  4.  In  any  case,  the  Office  of  the  General  Counsel  of  the  Peace- 
Corps  does  from  time  to  time  cite  its  prior  opinions.  All  of  its  opinions  are 
unpublished,  but  almost  all  are  unclassified  and  hence  available  on  request  to 
persons  properly  and  directly  concerned.  Most  of  these  opinions,  however, 
relate  to  the  internal  management  of  the  Peace  Corps. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations  and  legal  opinions  of  your  agency? 

Answer.  A  request  from  a  member  of  the  general  public  to  see  Peace  Corps 
records  and  files  should  be  addressed  to  the  Director  of  the  Division  of  Public 
Information,  Office  of  Public  Affairs.  A  request  to  see  legal  opinions  should 
be  addressed  to  the  General  Counsel  of  the  Peace  Corps.  (See  answer  to- 
question  7.) 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule,  or  practice? 

Answer.  Section  IV  (4)  of  the  “Standards  of  Conduct  for  Peace  Corps  Em¬ 
ployees,”  issued  by  the  Director  of  the  Peace  Corps  on  October  19,  1961,  states : 

“Employees  must  not  withhold  unclassified  information  from  the  press 
or  public.  Employees  should  be  certain  that  information  given  to  the 
press  or  public  is  accurate  and  complete.  The  Chief  of  Public  Information 
should,  however,  be  consulted  before  any  release  of  Peace  Corps  information.’’' 

This  standard  appears  to  be  more  liberal  than  that  required  by  section  3(c) 
of  the  Administrative  Procedure  Act  which  states  that  “matters  of  official 
record”  shall  be  made  available  to  “persons  properly  and  directly  concerned 
except  information  held  confidential  for  good  cause  shown.”  The  Peace  Corps 
is.  of  course,  restricted  from  disclosing  classified  information  to  members  of 
the  general  public  by  Executive  Order  No.  10501,  as  amended.  In  addition, 
the  Peace  Corps  limits  to  official  use  certain  matters  of  a  type  that  depart¬ 
ments  traditionally  protect  and  must  continue  to  protect.  See  section  3  of 
Foreign  Affairs  Manual  Circular  No.  117  of  April  9,  1963.  In  making  informa¬ 
tion  available  to  the  public,  consideration  is  sometimes  given  to  the  requester’s 
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need  and  the  purpose  to  which  he  proposes  to  put  the  requested  information. 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your 
agency  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register?  (See  sec.  8(a)  of  the  Administrative  Procedure 
Act. ) 

Answer.  We  presume  that  the  basis  of  the  question  is  the  last  sentence  of 
the  Administrative  Procedure  Act,  section  3(a),  which  provides  that  no  person 
shall  in  any  manner  be  required  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register.  We  understand  this  requirement  is  intended 
to  protect  “the  public  from  being  required  to  pursue  remedies  that  are  not 
generally  known”  (S.  Doc.  24,  79th  Cong.,  2d  sess.  (1946).  To  the  best  of 
our  knowledge  no  such  circumstances  exist.  We  have  been  unable  to  con¬ 
ceive  of  a  case  where  a  private  party,  as  opposed  to  a  Peace  Corps  volunteer 
or  trainee  or  a  Peace  Corps  employee,  must  resort  to  Peace  Corps  organization 
or  procedure  not  published  in  the  Federal  Register  to  protect  his  rights.  We 
do  intend,  however,  to  review  the  Peace  Corps  contracting  procedures  from 
the  point  of  view  of  section  3(a). 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer.  No  such  case  is  known. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency  man¬ 
agement.  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

Answer.  As  stated  in  the  answer  to  question  2,  it  is  not  clear  that  the  Peace 
Corps  engages  in  “rulemaking”  within  the  meaning  of  the  Administrative  Pro¬ 
cedure  Act.  In  any  event,  the  Peace  Corps  has  generally  published  in  the  “Peace 
•Corps  Representatives’  Manual,”  the  “Peace  Corps  Handbook,”  and  other  Peace 
Corps  documents  referred  to  in  previous  answers,  its  important  standards  or 
procedures.  The  Peace  Corps  does  not,  however,  publish  in  the  Federal  Register 
material  about  any  matter  which  relates  solely  to  the  internal  management  of  the 
Peace  Corps. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administative  Procedure  Act? 

Answer.  The  Peace  Corps  is  guided  by  the  Attorney  General’s  explanation  of 
•“official  record” : 

“The  term  ‘official  record’  is  difficult  of  definition.  In  general,  it  may  be 
stated  that  matters  of  official  record  will  include  (a)  applications,  registra¬ 
tions,  petitions,  reports,  and  returns  filed  by  members  of  the  public  with  the 
agency  pursuant  to  statute  or  the  agency’s  rules;  and  (b)  all  documents 
embodying  agency  actions,  such  as  orders,  rules,  and  licenses.  In  formal 
proceedings,  the  pleadings,  transcripts  of  testimony,  exhibits,  and  all  docu¬ 
ments  received  in  evidence  or  made  a  part  of  the  record  are  ‘matters  of 
official  record.’ 

“Section  3(c)  does  not  purport  to  define  ‘official  record.’  Each  agency  must 
examine  its  functions  and  the  substantive  statutes  under  which  it  operates 
to  determine  which  of  its  materials  are  to  be  treated  as  matters  of  official 
record  for  the  purposes  of  the  section.  Indicative  of  the  types  of  records 
which  are  considered  official  records  by  Congress  are  maps,  plats,  or  diagrams 
in  the  custody  of  the  Secretary  of  the  Interior  (5  IJ.S.C.  4S8)  ;  records,  books, 
or  papers  in  the  General  Land  Office  (28  U.S.C.  672)  ;  and  registration  state¬ 
ments  filed  with  the  Securities  and  Exchange  Commission  under  the  Securi¬ 
ties  Act  (15  U.S.C.  77f ) . 

“The  great  mass  of  material  relating  to  the  internal  operation  of  an 
agency  is  not  a  matter  of  official  record.  For  example,  intra-agency  memo¬ 
randums  and  reports  prepared  by  agency  employees  for  use  within  the 
agency  are  not  official  records  since  they  merely  reflect  the  research  and 
analysis  preliminary  to  official  agency  action.  Intra-agency  reports  of  in¬ 
vestigations  are,  in  general,  not  matters  of  official  record ;  in  addition  they 
usually  involve  matters  of  internal  management  and,  in  view  of  their  nature, 
must  commonly  be  kept  confidential”  (Attorney  General’s  Manual  on  the 
Administrative  Procedure  Act  24  (1947) ). 

In  response  to  the  request  in  the  last  paragraph  of  your  letter,  the  Peace 
Corps  has  not  established  any  regulation,  directive,  or  order  implementing  Ad¬ 
ministrative  Procedure  Act,  section  3.  But  it  follows  the  regulations  established 
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in  this  regard  by  the  Department  of  State.  (See  2  Foreign  Affairs  Manual, 
sec.  1120,  a  copy  of  which  is  attached. ) 

I  hope  that  the  foregoing  will  provide  the  information  you  wish.  Again  please 
accept  my  apologies  for  our  delay  in  responding  to  your  February  12  letter. 
Sincerely  yours, 

William  Josephson, 

General  Counsel. 


Reply  From  Agency  for  International  Development 


Agency  for  International  Development, 

Department  of  State, 

Washington,  D.C.,  March  21/,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Chairman  :  In  further  response  to  your  letter  of  February  12,  1965, 
I  am  sending  you  herewith  an  AID  staff  paper  which  supplies  answers  to  the 
questions  set  forth  in  your  letter.  Copies  of  the  documents  which  you  have 
requested  are  being  sent  to  you  separately. 

I  appreciate  the  long  interest  of  your  subcommittee  in  promoting  the  avail¬ 
ability  of  information  from  Federal  departments  and  agencies.  In  administer¬ 
ing  the  Agency  for  International  Development  it  has  been  our  objective  to  make 
information  available  to  the  maximum  extent  possible.  To  this  end  and  totally 
aside  from  the  technical  requirements  of  the  Administrative  Procedure  Act,  we 
have,  for  the  guidance  of  persons  dealing  with  AID,  issued  and  disseminated  to 
the  general  public  as  well  as  to  specially  interested  segments  of  the  public  full 
information  on  Agency  rules  and  requirements.  This  has  been  done  not  only 
through  publication  of  the  AID  Regulations  in  the  Federal  Register,  but  through 
distribution  of  notices,  circulars,  press  releases,  and  brochures  relating  to  special 
subjects  and  designed  to  present  information  to  interested  persons  and  groups 
in  the  most  practical  and  useful  way. 

If  we  can  render  any  further  assistance  in  your  subcommittee’s  review  of  this 
subject,  we  shall  be  happy  to  do  so. 

Sincerely  yours, 


William  S.  Gaud,  Acting  Administrator. 


STAFF  PAPER 

Before  replying  to  the  individual  questions  on  particular  aspects  of  section  & 
of  the  Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002)  and  its  application 
to  the  operations  of  the  Agency  for  International  Development  it  is  appropriate 
to  observe  that  the  exact  meaning  and  effect  of  section  3  is  far  from  clear.  Part 
of  the  difficulty  is,  no  doubt,  derived  from  its  setting  within  the  Administrative 
Procedure  Act.  Section  3  purports  to  be  a  general  provision  governing  the  publi¬ 
cation  of  information,  rules,  opinions,  orders,  and  public  records  applicable  to 
“every  agency.”  Yet  the  Administrative  Procedure  Act  in  which  it  appears  has 
primary  significance  for  regulatory  agencies  as  distinguished  from  nonregulatory 
agencies  such  as  AID.1  One  consequence  of  placing  section  3  as  a  general  “public 


1  As  the  Attorney  General  has  said,  “The  entire  act  is  based  upon  a  dichotomy  between 
rulemaking  and  adjudication  *  *  *.  Rulemaking  is  agency  action  which  regulates  the 
future  conduct  of  either  groups  of  persons  or  a  single  person  ;  it  is  essentially  legislative 
in  nature,  not  only  because  it  operates  in  the  future,  but  also  because  it  is  primarily 
concerned  with  policy  considerations.” 

“Adjudication,”  he  has  said,  “was  intended  to  include  such  proceedings  as  : 

“1.  Proceedings  instituted  by  the  Federal  Trade  Commission  and  the  National  Labor 
Relations  Board  leading  to  the  issuance  of  orders  to  cease  and  desist  from  unfair  methods' 
of  competition  or  unfair  labor  practices,  respectively. 

“2.  The  determination  of  claims  for  money,  such  as  compensation  claims  under  the 
Longshoremen’s  and  Harbor  Workers'  Compensation  Act,  and  claims  under  title  II  (old-age 
and  survivors’  insurance)  of  the  Social  Security  Act. 

“3.  Reparation  proceedings  in  which  the  agency  determines  whether  a  shipper  or  other 
consumer  is  entitled  to  damages  arising  out  of  the  alleged  past  unreasonableness  of  rates. 

“4.  The  determination  of  individual  claims  for  benefits,  such  as  grants-in-aid  and 
subsidies. 

“5.  Licensing  proceedings,  including  the  grant,  denial,  renewal,  revocation,  suspension, 
etc.,  of,  for  example,  radio  broadcasting  licenses,  certificates  of  public  convenience  and' 
necessity,  airman  certificates,  and  the  like.” 
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Information  section”  in  a  statute  concerned  primarily  with  procedural  require¬ 
ments  for  “rule  making”  and  “adjudication”  is  uncertainty  concerning  the  mean¬ 
ing  of  terms  and  requirements  in  section  3  and  the  extent  to  which  section  3 
should  be  construed  in  the  light  of  other  sections  of  the  Administrative  Procedure 
Act,  e.g.,  section  4 :  "Rule  Making”  and  section  5 :  “Adjudications.” 

Section  3(a)  (3)  lays  down  requirements  for  publication  of  “substantive  rules 
adopted  as  authorized  by  law.”  The  act  does  not  define  such  rules  although  it 
contains  in  section  2  a  definition  of  “rule”  which  would  appear  to  be  broader 
than  “substantive  rule.”  On  the  other  hand,  section  4,  which  lays  down  require¬ 
ments  for  “rule  making,”  narrows  the  scope  of  rules  involved  by  expressly  exclud¬ 
ing  from  its  application  various  U.S.  “functions”  (e.g.,  foreign  affairs)  and  “mat¬ 
ters”  (e.g.,  public  loans,  grants,  benefits,  and  contracts).  Section  3(b)  lays 
down  publication  requirements  for  “all  rules.”  These  rules  are  presumably 
different  from  the  “substantive  rules”  referred  to  in  section  3(a)  (3),  but  the 
point  is  not  clear  and  the  definition  of  “substantive  rules”  remains  uncertain. 

The  meaning  of  “adjudication”  in  section  3(b)  likewise  requires  clarification. 
Section  2  of  the  act  defines  “adjudication”  very  broadly  as  the  Agency  process 
for  formulating  an  order  which  is  defined  as  the  “whole  or  any  part  of  the 
final  disposition  *  *  *  of  any  agency  in  any  matter  other  than  rule  making  but 
includes  licensing”.  Section  3,  however,  does  not  refer  merely  to  “adjudication” 
but  to  “adjudication  of  cases”  which  imports  a  more  limited  meaning  than 
“adjudication”  as  defined  in  section  2.  Section  4  in  prescribing  the  require¬ 
ments  for  “adjudication”  is  even  more  limited,  referring  to  “every  case  of 
adjudication  required  by  statute  to  be  determined  on  the  record  after  opportunity 
for  an  agency  hearing”.  The  exact  meaning  of  “adjudication  of  cases”  in 
section  3(b)  is  not  clear  considered  either  as  standing  alone,  or  in  conjunction 
with  other  sections  of  the  act,  or  in  the  light  of  AID’S  operations  which  are 
so  dissimilar  from  the  proceedings  described  by  the  Attorney  General  as 
“adjudications.” 

The  definitions  contained  in  the  act  are  not  precise.  This  was  recognized 
by  the  Attorney  General  in  commenting  on  a  committee  print  of  the  bill  which 
became  the  act : 

The  definitions  given  in  section  2  are  of  very  broad  character.  It  is 
believed,  however,  that  this  scope  of  definition  will  not  be  found  to  have 
any  unexpected  or  unfortunate  consequences  in  particular  cases,  inasmuch 
as  the  operative  sections  of  the  act  are  themselves  carefully  limited.  (At¬ 
torney  General’s  Manual  on  the  Administrative  Procedure  Act,  1947, 

p.  126.) 

The  operative  sections  of  the  act  on  “rulemaking”  and  “adjudications”  and 
their  limitations  on  definitions  are  not,  however,  incorporated  in  section  3  deal¬ 
ing  with  “public  information”  and  are  of  questionable  utility  in  clarifying  the 
requirements  of  section  3. 

In  summary  we  think  the  requirements  of  section  3  are  neither  clear  nor 
beyond  debate  as  they  apply  to  the  functions  of  AID  and,  probably,  of  other 
agencies  as  well.  In  interpreting  these  requirements  for  preparation  of  replies 
to  the  specific  questions  raised  by  the  subcommittee  we  have  relied  upon  the 
Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947),  and 
the  Administrative  Procedure  Act,  Legislative  History,  79th  Congress,  2d  ses¬ 
sion  (S.  Doc.  248)  as  well  as  the  language  of  the  act  itself.  We  believe  our 
interpretations  are  sound,  but  we  recognize  that  other  interpretations  could 
be  made. 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply? 

Answer.  We  consider  that  section  3  of  the  APA  (5  U.S.C.  1002)  is  generally 
applicable  to  AID  and  its  functions  save  those  expressly  excepted  by  section  3; 
namely,  functions  requiring  secrecy  in  the  public  interest  or  matters  relating 
solely  to  the  internal  management  of  the  Agency.  There  are,  of  course,  many 
activities  of  the  Agency  which  are  not  affected  by  particular  parts  of  section  3. 
There  are  no  divisions,  bureaus,  branches,  or  other  constituent  units  of  AID 
to  which  section  3  would  not  apply  when  they  are  engaged  in  functions  or  mat¬ 
ters  coming  within  the  purview  of  section  3. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish :  (a)  Descriptions  of  its  central  and  field  organization 
(see  sec.  3(a)(1)  of  the  APA)  ? 

Answer.  Descriptions  of  central  field  organizations.  A  four-page  summary 
of  AID’S  organization  structure  appears  in  the  United  States  Government  Orga- 
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nization  Manual  (in  the  1964-65  edition,  at  pp.  88-92,  with  a  detailed  organiza¬ 
tion  chart  at  p.  599),  published  annually  as  a  special  edition  of  the  Federal 
Register.  The  most  thorough  and  detailed  description  of  AID’S  organizational 
framework  may  be  found  in  the  AID  Manual.  These  number  several  thousand 
pages ;  they  are  maintained  on  a  current  basis  in  looseleaf  volumes  which  makes 
it  practicable  to  indicate  even  minor  organizational  changes  in  the  Agency. 
Further  material  referring  to  various  segments  of  the  AID  organization  may 
be  found  in  the  AID  Delegations  of  Authority  -which  appear  in  the  Federal 
Register  as  they  are  issued ;  in  Agency  regulations  published  in  the  Federal 
Register  and  collated  annually  in  titles  22  and  41  of  the  Code  of  Federal  Regu¬ 
lations  ;  and  in  the  various  reports,  brochures,  press  releases,  small  business 
memos,  indexes,  and  card  catalogs  published  by  different  offices  within  the 
Agency  and  made  available  to  the  public  through  circulation  by  mail  and,  upon 
request,  at  various  AID  offices  and  missions,  at  banks,  and  in  the  offices  of  certain 
other  Federal  as  well  as  international  agencies. 

Delegations  of  authority.— Agency  delegations  of  authority  are  always  pub¬ 
lished  in  the  Federal  Register.  They  may  also  be  found  in  the  AID  Manual 
(130  series) . 

Descriptions  of  established  places  at  which,  and  methods  whereby,  the  public 
may  secure  information  or  make  submittals  or  requests. — These  descriptions  of 
places  and  methods  may  be  found  in  a  variety  of  AID  publications  dealing  with 
various  activities  of  AID.  The  publications  include :  AID  regulations  published 
in  the  Federal  Register,  the  AID  Manual,  small  business  memos,  small  business 
circulars,  the  index  and  catalog  of  investment  opportunities,  press  releases,  and 
various  brochures  of  such  AID  offices  as  the  Office  of  Material  Resources,  the 
Office  of  Development  Finance  and  Private  Enterprise,  the  Office  of  Technical 
Cooperation  and  Research,  etc.  In  addition,  information  concerning  specific 
procurement  matters  or  other  items  of  trade  interest  appear  regularly  in  trade 
journals,  such  as  the  Commerce  Business  Daily. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish:  (b)  Statements  of  the  general  course  and  method  by 
which  its  functions  are  channeled  and  determined  (see  sec.  3(a)(2)  of  statute)  ? 

Answer.  AID  Manual  Orders  contain  comprehensive  material  on  this  subject. 
Agency  regulations  and  special  notices  published  in  the  Federal  Register  pre¬ 
scribe  in  detail  requirements  concerning  formal  procedures,  forms  to  be  used, 
and  the  scope  and  contents  of  papers.  For  a  significant  portion  of  its  activities 
AID  is  governed  by  the  Federal  Procurement  Regulations  and,  accordingly,  uses 
the  procedures  and  forms  prescribed  in  chapter  1  of  title  41,  Code  of  Federal 
Regulations.  The  publications  referred  to  in  the  answer  to  question  2(a)  above 
further  explain  Agency  procedures  as  well  as  the  contents  and  scope  of  required 
forms,  papers,  and  reports. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does 
your  agency  publish:  (c)  Substantive  rules  adopted  as  authorized  by  law  (see 
sec.  3(a)(3)  of  statute)? 

Answer.  Substantive  rules  are  contained  in  AID  regulations  which  are  pub¬ 
lished  in  the  Federal  Register  at  the  times  the  rules  are  issued.  Thereafter, 
they  are  also  reproduced  as  AID  Manual  Orders.  Information  concerning  pub¬ 
lished  regulations,  together  with  explanatory  material,  is  then  frequently 
published  in  AID  small  business  memos  and  in  other  special  publications  of 
AID  issued  from  time  to  time. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  you  agency  publish:  (d)  Statements  of  general  policy  or  interpretations 
formulated  and  adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec. 
3(a)  (3)  of  statute)  ? 

Answer.  For  this  purpose  AID  makes  use  of  small  business  memos  which  ftre 
published  from  time  to  time  as  policies  or  interpretations  are  formulated  by 
AID  for  the  guidance  of  the  public.  In  addition,  special  notifications  or  bulletins 
are  frequently  issued  at  such  times  to  segments  of  the  commercial  public  having 
an  interest  in  an  interpretation  or  policy  statement  (e.g.,  trade  associations, 
industry  groups,  banks,  and  trade  journal  publishers).  Important  interpretive 
and  policy  matters  of  broad  concern  have  also  been  published  in  the  Federal 
Register  (see  e.g.,  28  Fed.  Reg.  5376)  contemporaneously  with  their  adoption 
by  AID. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does 
your  agency  publish:  (e)  Rules  addressed  to  and  served  upon  named  persons 
in  accordance  with  law  (see  sec.  3(a)  (3)  of  statute)  ? 
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Answer.  AID  does  not  generally  issue  rules  to  named  persons.  The  only 
situation  recalled  where  the  issuance  of  such,  a  rule  may  be  considered  to  exist 
is  where  AID  at  the  request  of  a  commodity  supplier  modifies,  with  respect  to 
that  supplier,  the  AID  origin  requirements  with  respect  to  the  components  of 
commodities  eligible  for  AID  financing.  AID  decisions  to  permit  modification 
are  published  in  AID  small  business  memos  if  they  apply  to  an  entire  industry 
rather  than  to  an  individual  supplier. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  APA  or  other  authority. 

Answer.  In  AID  operations  “adjudication  of  cases”  occurs  in  contract  appeals, 
suspensions,  or  debarments  of  ineligible  suppliers,  and  certifications  of  voluntary 
foreign  aid  agencies. 

Opinions  and  orders  in  the  adjudication  of  contract  appeals  are  made  available 
to  public  inspection  by  the  Board  of  Contract  Appeals  in  accordance  with  published 
rule.  The  pertinent  rule  (published  in  41  CFR  7-60.21),  requires  that  all  final  or¬ 
ders  and  decisions  of  the  AID  Board  of  Contract  Appeals  (except  those  required 
for  good  cause  to  be  held  confidential)  to  be  available  for  public  inspection.  This 
requirement  has  been  in  AID  practice  to  include  decisions  issued  by  the  General 
Counsel  concerning  the  jurisdiction  of  the  Board.  AID  has  never  withheld 
from  public  inspection  any  opinion  or  order  in  the  adjudication  of  contract 
appeals.  The  Executive  Secretary  of  the  Board  of  Contract  Appeals  maintains 
a  file  of  opinions  and  orders  which  may  be  inspected  upon  request  by  interested 
persons.  Copies  of  opinions  and  orders  are  also  sent  to  publishers  for  publication 
in  reports  of  the  Commerce  Clearing  House  and  in  the  Government  Contractor. 

The  Agency  has  established  and  published  in  the  Federal  Register  procedures 
for  the  suspension  or  debarment  of  certain  suppliers  of  commodities  and  related 
services.  (AID  Regulation  8,  29  Fed.  Reg.  9534.)  Suspension  and  debarment 
orders  are  not  required  by  the  regulation  to  be  disseminated  to  the  public.  The 
person  affected  is,  of  course,  notified,  and  his  name  is  entered  upon  a  “list  of 
ineligible  suppliers.”  This  list  is  communicated  to  all  banks  engaged  in  financ¬ 
ing  AID  commodities  in  order  to  preclude  the  making  of  payments  to  persons 
on  the  list.  AID  may  also  direct  the  contents  of  the  list  to  the  attention  of 
others  such  as  aid  recipient  countries  or  importers  in  those  countries. 

The  certification  of  voluntary  foreign  aid  agencies,  which  is  a  statutory  pre¬ 
requisite  for  their  participation  in  the  food  for  peace  and  freight  subsidy  pro¬ 
grams  (under  sec.  216  of  the  Foreign  Assistance  Act  and  sec.  416  of  the  Agri¬ 
cultural  Act  of  1949  as  amended  by  sec.  302  of  Public  Law  480)  is  governed  by 
AID  Regulation  3  (28  Fed.  Reg.  2570).  Notice  of  issuance  of  such  certificates 
and  any  amendments  to  them  is  published  in  the  Federal  Register  as  prescribed 
by  sections  203.4  and  203.5  of  AID  Regulation  3. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  APA 
or  other  authority? 

Answer.  To  our  knowledge,  there  have  been  no  such  cases. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  None. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Answer.  The  Agency  maintains  an  Information  Staff  Office  through  which  in¬ 
quiries  for  various  types  of  information  and  documents  are  customarily  routed. 
In  addition,  the  Agency  has  established  a  Businessmen’s  Information  Center 
which  services  the  widely  differing  requests  of  the  business  community  for 
specialized  types  of  information  and  data  of  special  interest  to  businessmen.  A 
specific  inquiry  for  the  files  and  records  of  a  particular  AID  office  is  considered 
by  the  head  of  the  office  concerned.  Each  request  is  examined  on  the  basis  of  its 
compatibility  with  the  criteria  and  considerations  set  out  in  the  answer  to  ques¬ 
tion  7  herein.  The  Office  of  General  Counsel  is  consulted  for  advice  concerning 
the  proper  response  to  requests  for  files  and  records  as  well  as  interpretations 
and  legal  opinions.  The  general  thrust  of  the  AID  review  of  a  request  is  to 
make  the  documents  available  unless  clear  and  strong  reason  dictates  another 
course. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule,  or  practice? 
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Answer.  Classified  information  is  not  accessible  to  the  general  public  (Ex¬ 
ecutive  Order  10501).  Personnel  files  are  controlled  by  the  Civil  Service  Com¬ 
mission  and  are  not  disclosed  to  the  general  public.  The  disclosure  of  personnel 
files  of  AID  foreign  service  personnel  is  specifically  prohibited  by  statute  (see 
sec.  625(d)  (2)  of  the  Foreign  Assistance  Act  and  sec.  612  of  the  Foreign  Service 
Act).  The  disclosure  of  trade  secrets  and  certain  other  confidential  information 
of  a  business  or  financial  character,  unless  authorized  by  law,  is  prohibited  by 
18  U.S.C.  1905. 

In  responding  to  requests  from  the  general  public  for  examination  of  agency 
files  and  records,  AID  takes  into  consideration  the  nature  of  the  request  and  the 
interest  of  the  person  making  it,  e.g.,  a  litigant,  research  scholar,  business  com¬ 
petitor,  journalist,  etc.  In  this  connection  AID  takes  guidance  from  the  Attorney 
General  in  his  comments  on  section  3(c)  of  the  Administrative  Procedure  Act. 

“But  even  matters  of  official  record  need  be  divulged  only  to  ‘persons  properly 
and  directly  concerned’.  It  is  clear  that  section  3(c)  is  not  intended  to  open  up 
Government  files  for  general  inspection.  The  phrase  ‘persons  properly  and 
directly  concerned’  is  descriptive  of  individuals  who  have  a  legitimate  and  valid 
reason  for  seeking  access  to  an  agency’s  records.  See  United  States  ex  rel. 
Stoweil  v.  Demina,  19  F.  2d,  697  (App.  D.C.,  1927),  certiorari  denied,  275  U.S. 
531.  Each  agency  is  the  primary  judge  of  whether  the  person’s  interest  is  such 
as  to  require  it  to  make  its  official  records  available  for  his  inspection. 

“An  agency  may  treat  matters  of  official  record  as  ‘confidential  for  good  cause 
found’  and  upon  that  ground  refuse  to  make  them  available  for  inspection. 
Information  hold  ‘confidential  for  good  cause  found’  may  be  either  information 
held  confidential  by  reason  of  an  agency  rule  issued  in  advance  (for  good  cause) 
making  specific  classes  of  material  confidential,  or  such  information  as  is  held 
confidential  for  good  cause  found  under  a  particular  set  of  facts.  The  section  does 
not  change  existing  law  as  to  those  materials  in  Government  files  which  have 
been  heretofore  treated  as  confidential.  See  Boske  v.  Comingore,  177  U.S.  459 
(1900)  :  Boehm  v.  United  States,  123  F.  2d  791,  805  (C.C.A.  8,  1941.”  (Attorney 
General’s  Manual  on  the  Administrative  Procedure  Act  (1947),  p.  25.) 

Question  8.  Tn  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  ( see  sec.  3(a)  of  the  AP A )  ? 

Answer.  None  appear  to  exist.  The  statutory  requirement  (sec.  3(a))  “pro¬ 
tects  the  public  from  being  required  to  pursue  remedies  that  are  not  generally 
known.”  (Administrative  Procedure  Act,  Legislative  History,  79th  Cong.,  2d 
sess.,  S.  Doc.  24.  p.  198.)  When  private  parties,  to  pursue  remedies  or  preserve 
rights,  are  required  to  resort  to  AID  organization  or  procedure,  the  pertinent 
information  appears  in  the  Federal  Register  in  AID  regulations  or  notices. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  APA  or  other  authority? 

Answer.  In  no  case  has  AID  for  reasons  of  secrecy  required  in  the  public 
interest  refrained  from  publishing  “substantive  rules  adopted  as  authorized  by 
law”  within  the  meaning  of  section  3(a)  (3)  of  the  act.  Such  substantive  rules 
are  contained  in  the  AID  regulations  which  are  uniformly  published  in  the 
Federal  Register.  Hence  all  rules  of  the  Agency  defining  the  rights  or  obligations 
of  a  private  person  or  group  of  persons  are  published.  Section  3(b)  of  the  act 
calls  for  publication  of  “all  rules”  which  probably  embraces  more  than  “sub¬ 
stantive  rules  adopted  as  ’  authorized  by  law”  within  the  meaning  of  sec¬ 
tion  3(a)  (3).  But  assuming  this  broader  coverage,  we  are  not  aware  of  any 
instances  where  AID  has  refrained  because  of  secrecy  requirements  from  arti¬ 
culating  and  disclosing  any  rule. 

The  AID  Manual,  comprising  11  looseleaf  volumes  with  thousands  of  pages, 
states  many  requirements  which  conceivably  may  be  considered  “rules”  under 
section  3(b)  of  the  act.  Out  of  this  massive  compendium  only  three  small 
manual  orders  have  been  classified  and  thus  barred  from  disclosure  to  the  public. 
The  contents  of  these  particular  manual  orders,  however,  are  probably  not  “rules” 
within  the  meaning  of  section  3(b).  In  any  event,  they  in  no  way  affect  the 
rights  or  obligations  of  private  parties.  Instead,  they  relate  to  internal  man¬ 
agement  (M.O.’s  524.2  and  631.4)  or  are  statements  of  general  policy  published 
not  for  the  guidance  of  the  public  but  for  the  guidance  of  AID  officials  in 
administering  a  sensitive  foreign  program  (M.0. 1461.1). 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3  (2)  of  the  APA  or  other  authority? 
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Answer.  None. 

Question  11.  What  is  your  agency’s  definition  of  official  record  as  used  in 
section  3(c)  of  the  APA? 

Answer.  In  explaining  the  meaning  of  “official  record,”  the  Attorney  General’s 
Manual  on  the  Administrative  Procedure  Act  (1947) ,  page  24,  states : 

“The  term  ‘official  record’  is  difficult  of  definition.  In  general,  it  may  be 
stated  that  matters  of  official  record  will  include  (a)  applications,  registrations, 
petitions,  reports  and  returns  filed  by  members  of  the  public  with  the  agency 
pursuant  to  statute  or  the  agency’s  rules,  and  (5)  all  documents  embodying 
agency  actions,  such  as  orders,  rules  and  licenses.  In  formal  proceedings,  the 
pleadings,  transcripts  of  testimony,  exhibits,  and  all  documents  received  in 
evidence  or  made  a  part  of  the  record  are  ‘matters  of  official  record’. 

“Section  3(c)  does  not  purport  to  define  ‘official  record’.  Each  agency  must 
examine  its  functions  and  the  substantive  statues  under  which  it  operates  to 
determine  which  of  its  materials  are  to  be  treated  as  matters  of  official  record 
for  the  purposes  of  the  section.  Indicative  of  the  types  of  records  which  are 
considered  official  records  by  Congress  are  maps,  plats,  or  diagrams  in  the 
custody  of  the  Secretary  of  the  Interior  (5  U.S.C.  488),  records,  books  or  papers 
in  the  General  Land  Office  (28  U.S.C.  672),  and  registration  statements  filed 
with  the  Securities  and  Exchange  Commission  under  the  Securities  Act  (15 
U.S.C.  77f ) . 

“The  great  mass  of  material  relating  to  the  internal  operation  of  an  agency 
is  not  a  matter  of  official  record.  For  example,  intra-agency  memoranda  and 
reports  prepared  by  agency  employees  for  use  within  the  agency  are  not  official 
records  since  they  merely  reflect  the  research  and  analysis  preliminary  to  official 
agency  action.  Intra-agency  reports  of  investigations  are,  in  general,  not  matters 
of  official  record ;  in  addition  they  usually  involve  matters  of  internal  manage¬ 
ment  and,  in  view  of  their  nature,  must  commonly  be  kept  confidential.” 

AID  would,  of  course,  include  as  matters  of  official  record  those  items  listed 
in  the  first  paragraph  of  the  above  statement.  Excluded  would  be  items  de¬ 
scribed  in  the  last  paragraph.  The  net  effect  would  be  that  “matters  of  official 
record”  within  AID  for  purposes  of  section  3  of  the  Administrative  Procedure 
Act  comprise  (a)  papers  filed  with  AID  pursuant  to  statute  or  AID  rules: 

( b )  all  documents  embodying  agency  actions  such  as  orders,1  rules,2  and  licenses,3 
and  (tc)  the  pleadings,  transcripts  of  testimony,  and  exhibits  in  formal  proceed¬ 
ings.  AH  documents  reflecting  research  and  analysis  preliminary  to  official 
agency  action  (and  these  constitute  “the  great  mass  of  material  relating  to  the 
internal  operation  of  AID)  would  not  be  included  as  matters  of  “official  record.” 


Reply  From  the  Comptroller  of  the  Currency 

The  Comptroller  op  the  Currency, 

The  Administrator  of  National  Banks, 

Washington,  D.C.,  March  19, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Moss :  Your  letter  of  February  12,  1965,  addressed  to  the  Secretary 
of  the  Treasury,  asks  a  number  of  questions  concerning  the  availability  of  in¬ 
formation  from  Treasury  agencies  and  the  extent  to  which  such  availability  is 
responsive  to  the  requirements  of  the  Administrative  Procedure  Act  of  1946. 
This  letter  responds  to  such  questions  insofar  as  they  relate  to  the  Comptroller  of 
the  Currency. 

1.  In  general,  section  3  of  the  Administrative  Procedure  Act  of  1946  (  5  U.S.C. 
1002 )  applies  to  the  Comptroller  of  the  Currency. 


1  Defined  by  sec.  2(d)  of  the  act  as  “the  whole  or  any  part  of  the  final  disposition 
(whether  affirmative,  negative,  injunctive,  or  declaratory  in  form)  of  any  agency  in  any 
matter  other  than  rulemaking  but  including  licensing.” 

2  Defined  by  sec.  2(c)  of  the  act  as  “the  whole  or  any  part  of  any  agency  statement  of 
general  or  particular  applicability  and  future  effect  designed  to  implement,  interpret,  or 
prescribe  law  or  policy  or  to  describe  the  organization,  procedure,  or  practice  requirements 
of  any  agency.” 

s  Defined  by  sec.  2(e)  of  the  act  as  “the  whole  or  part  of  any  agency  permit,  certificate, 
approval,  registration,  charter,  membership,  statutory  exemption,  or  other  form  of 
permission.” 
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2.  (a)  Descriptions  of  the  central  and  field  organization  of  the  Office  of  the 
Comptroller  of  the  Currency  are  published  in  the  Federal  Register  and  in  letters 
to  all  national  banks  from  time  to  time  as  changes  are  made.  They  are  also 
published  annually  in  the  U.S.  Government  Organization  Manual  and  in  the 
annual  report  of  the  Comptroller  of  the  Currency.  This  information  is  also 
published  by  various  commercial  publications.  The  Comptroller’s  regulations 
“Procedures”  (12  CFR  4)  and  “Fiduciary  Powers  of  National  Banks  and  Collec¬ 
tive  Funds”  (12  CFR  9) — which  set  forth  the  places  and  methods  whereby  the 
public  may  secure  information  or  makes  submittals  or  requests,  are  published  in 
the  Federal  Register,  in  the  Code  of  Federal  Regulations,  in  letters  to  all  national 
banks  and  in  the  regulations  sections  of  the  Comptroller’s  Manual  for  National 
Banks  and  the  Comptroller’s  Manual  for  Representatives  in  Trusts. 

(b)  Statements  of  the  general  course  and  method  by  which  the  functions  of 
the  Comptroller  are  channeled  and  determined,  including  the  nature  and  require¬ 
ments  of  all  formal  and  informal  procedures,  forms,  and  instructions  as  to  the 
scope  and  content  of  all  papers,  reports,  or  examinations  are  also  set  forth  in 
the  regulations,  Procedures,  and  Fiduciary  Powers  of  National  Banks  and  Col¬ 
lective  Funds.  Additional  detailed  information  on  these  subjects  is  contained 
in  the  Manual  for  Representatives  in  Trusts;  Comptroller’s  Policy  Guidelines  for 
National  Bank  Directors  :  and  Instructions,  Procedures,  Forms  for  National  Bank 
Examiners.  The  first  of  these  manuals  is  furnished  to  representatives  in  trusts 
and  to  national  banks  authorized  to  exercise  fiduciary  powers.  The  other  two 
manuals  are  furnished  to  national  bank  directors  and  national  bank  examiners 
for  their  guidance.  All  three  are  looseleaf  manuals  which  are  supplemented  from 
time  to  time. 

(c)  Substantive  rules  adopted  as  authorized  by  law  are  published  as  regula¬ 
tions  in  the  Federal  Register  and  in  the  Code  of  Federal  Regulations  (12  CFR 
1-20),  in  letters  to  all  national  banks  and  in  the  regulations  sections  of  the 
manuals  for  national  banks  and  for  representatives  in  trusts. 

( d)  Statements  of  general  policy  and  interpretation  formulated  and  adopted 
for  the  guidance  of  the  public  are  published  as  interpretative  regulations  in 
the  Federal  Register,  in  the  Code  of  Federal  Regulations  (12  CFR  1.105  et  seq. ; 
12  CFR  7),  in  letters  to  all  national  banks  and  in  the  regulations  sections  of  the 
manuals  for  national  banks  and  for  representatives  in  trusts.  Interpretative 
rulings  arising  out  of  individual  inquiries  from  national  banks  have  been 
generalized  for  the  guidance  of  officials  of  national  banks  and  their  counsel, 
national  bank  examiners  and  other  members  of  the  staff  of  the  Comptroller  of 
the  Currency  and  are  published  in  the  rulings  section  of  the  manual  for 
national  banks  or  in  the  opinions  section  of  the  manual  for  representatives 
in  trusts.  Individual  rulings  which  are  particularly  timely  are  distributed  im¬ 
mediately  in  letters  to  all  national  banks.  Significant  rulings  are  also  sum¬ 
marized  quarterly  in  the  National  Banking  Review.  In  addition  to  the  sections 
on  rulings  and  regulations,  the  Manual  for  National  Banks,  which  is  supple¬ 
mented  at  quarterly  intervals,  includes  the  text  of  the  national  banking  laws 
and  related  statutes.  The  Manual  for  Representatives  in  Trusts  also  includes 
the  text  of  the  laws  relating  to  the  trust  powers  of  national  banks  and  instruc¬ 
tions,  procedures  and  forms.  The  National  Banking  Review,  a  journal  of  policy 
and  practice  published  quarterly  by  the  Comptroller,  provides  a  forum  for  the 
discussion  of  economic  problems  relating  to  banking.  Members  of  the  Comp¬ 
troller’s  economics  staff  and  others  interested  in  these  problems  contribute  leading 
articles  to  the  Review.  Current  statistical  data  and  comment  on  economic, 
legal,  and  regulatory  developments  are  regularly  published  in  the  National 
Banking  Review. 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  are  specifically  excepted  from  publication  requirements  of  section  3  of  the 
Administrative  Procedure  Act  (5  U.S.C.  1002(a)(3)).  Such  rules  are,  in  ac¬ 
cordance  with  published  rule  (12  CFR  4.13(a)  (2)),  available  for  public  inspec¬ 
tion  except  in  such  cases  as  the  Comptroller  determines  (sec.  4.13(b))  that 
disclosure  would  conflict  with  the  public  interest  and  the  proper  administration 
of  his  responsibilities. 

3.  The  Comptroller  of  the  Currency  is  required  by  12  U.S.C.  1828(c)  to  include 
in  his  annual  report  to  the  Congress  the  basis  for  his  approval  of  each  merger, 
consolidation,  acquisition  of  assets,  or  assumption  of  liabilities  approved  by 
him  during  the  period  covered  by  the  report.  Opinions  in  such  cases  are  pub¬ 
lished  in  the  annual  report  of  the  Comptroller.  They  are  also  released  to  the 
press  through  regular  public  information  channels  at  the  time  the  action  is 
taken.  Other  rulings,  final  opinions,  decisions,  and  orders  of  the  Comptroller 
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of  the  Currency  are  available  for  inspection  at  the  Office  of  the  Comptroller 
(luring  business  hours  to  persons  properly  and  directly  concerned  in  accordance 
with  the  provisions  of  the  procedural  regulation  of  the  Comptroller  (12  CFR 
4.13). 

4.  Section  4.13(b)  of  the  procedural  regulation  of  the  Comptroller  defines 
confidential  information,  lists  reasons  for  its  nondisclosure  and  sets  forth  the 
circumstances  in  which  disclosure  may  be  authorized  by  law  and  in  the  public 
interest.  Opinions,  decisions,  and  orders  of  the  Comptroller  are  included  (sec. 
4.13(b)  (2)  (iii)  within  the  definition  of  confidential  information  when  the  Comp¬ 
troller  determines  that  disclosure  would  conflict  with  the  principles  set  forth 
as  reasons  for  nondisclosure  in  section  4.13(b)  (1) . 

The  Comptroller  publishes  biweekly  a  “Summary  of  Actions”  which  sets  forth 
the  disposition  made  of  applications  for  charter,  for  a  branch,  for  a  title  change, 
for  a  head  office  relocation  or  a  branch  relocation.  The  “Summary  of  Actions” 
is  distributed  to  all  national  banks,  to  approximately  2,500  business  firms,  law¬ 
yers,  and  other  interested  individuals  who  have  requested  to  be  notified  of 
decisions.  It  is  also  released  to  the  Washington  press  through  public  information 
channels  and  mailed  to  approximately  150  out-of-town  newspapers  and  publica¬ 
tions.  In  addition,  a  public  information  officer  responds  to  press  inquiries  con¬ 
cerning  the  filing  and  disposition  of  applications  for  new  bank  charters,  branches, 
and  mergers. 

5.  Unpublished  opinions  and  orders  are  not  cited  or  used  as  precedents  in  other 
proceedings. 

6.  Interpretations  and  legal  opinions  are  published  in  the  form  of  regulations 
in  the  Federal  Register  and  the  Code  of  Federal  Regulations.  Such  regulations 
and  more  detailed  interpretations  and  rulings  are  published  for  the  benefit  of 
the  persons  directly  concerned  with  the  national  banking  system  in  letters  to 
all  national  banks  and  in  the  various  Comptroller’s  manuals.  Unpublished 
information,  except  that  required  for  good  cause  to  be  held  confidential  is,  in 
accordance  with  published  rule  (12  CFR  4.13(a)  (2)),  available  for  inspection 
at  the  Office  of  the  Comptroller  of  the  Currency  during  business  hours  to  persons 
properly  and  directly  concerned.  The  rule  provides  that  a  request  to  examine 
such  information  or  to  obtain  a  copy  or  copies  thereof  must  be  submitted  to 
the  Comptroller  of  the  Currency  or  to  the  Regional  Comptroller  of  the  Cur¬ 
rency  for  the  region  in  which  the  request  arises.  Such  request  must  be  signed 
by  the  person  making  it  or  his  duly  authorized  agent  who  must  state  the  name 
and  address  of  the  person  on  whose  behalf  the  request  is  made.  The  request  must 
set  forth  the  facts,  if  any,  involved,  the  purpose  for  which  the  document  or 
information  contained  therein  will  be  used  if  made  available,  the  nature  of  such 
person’s  interest  in  the  matter  and  the  reason  or  reasons  why  the  request  should 
be  granted  (12  CFR  4.13(a)  (2)  (ii) ). 

7.  Many  of  the  records  and  files  of  the  Office  of  the  Comptroller  of  the  Cur¬ 
rency  contain  information  which  must  be  safeguarded  in  the  public  interest  in 
order  to  protect  the  national  banking  system  and  to  enable  the  Comptroller  to 
administer  properly  his  responsibilities.  Such  information  is  disclosed  only  to 
such  persons  and  to  the  extent  that  the  Comptroller  determines  that  disclosure 
is  authorized  by  law  and  is  in  the  public  interest  (12  CFR  4.13,  4.14).  National 
bank  examiners  are  forbidden  by  18  U.S.C.  1906  to  disclose  the  names  of  bor¬ 
rowers  or  the  collateral  for  loans  of  banks  examined  by  them  to  other  than 
proper  officers  of  such  bank  without  first  having  obtained  the  express  permission 
in  writing  from  the  Comptroller  of  the  Currency. 

8.  Private  parties  dealing  with  the  Comptroller  of  the  Currency  are  not  re¬ 
quired  to  resort  to  organization  or  procedure  not  published  in  the  Federal 
Register. 

9.  The  Comptroller  of  the  Currency  does  not  disclose  records,  files,  and  other 
information  where  such  disclosure  would  conflict  with  the  public  interest  in  the 
proper  administration  of  his  responsibilities  as  the  supervisor  of  national  banks. 
Some  of  the  results  which  might  flow  from  the  improper  disclosure  of  such  infor¬ 
mation  are  set  forth  in  section  4.13(b)(1)  of  the  procedural  regulation  of 
the  Comptroller.  The  nature  of  the  information  which  is  ordinarily  not  dis¬ 
closed  is  set  forth  in  section  4.13(b)  (2).  These  considerations,  however,  do  not 
require  the  Comptroller  to  refrain  from  the  publication  of  rules. 

10.  Rules  relating  solely  to  internal  agency  management  are  ordinarily  not 
published. 

11.  The  Comptroller  of  the  Currency  does  not  define  “official  record”  as  used 
in  section  3(c)  of  the  Administrative  Procedure  Act.  The  standards  set  forth 
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in  the  Comptroller’s  regulation  relating  to  the  disclosure  or  nondisclosure  of 
information  (12  CFR  4.13)  does  not  depend  on  whether  the  information  is  a 
matter  of  official  record  or  not. 

12.  In  accordance  with  your  request,  there  are  submitted  herewith  two  copies 
of  “Tears  of  Reform,  A  Prelude  to  Progress— The  101st  Annual  Report  of  the 
Comptroller” ;  the  Comptroller’s  Manual  for  National  Banks ;  the  Comptroller’s 
Manual  for  Representatives  in  Trusts;  the  Comptroller’s  Policy  Guidelines  for 
National  Bank  Directors;  Instructions,  Procedures  and  Forms  for  National 
Bank  Examiners ;  the  March  issue  of  the  National  Banking  Review ;  pages  104  and 
105  of  the  U.S.  Organization  Manual,  1964-65;  Notice  of  New  Regional  Organiza¬ 
tion,  27  Federal  Register,  4530  and  4531,  Friday,  May  11,  1962 ;  summary  of 
actions ;  and  a  sample  merger  opinion. 

Sincerely, 

James  J.  Saxon, 
Comptroller  of  the  Currency. 


INDEPENDENT  AGENCIES 

Reply  From  the  American  Battle  Monuments  Commission 


The  American  Battle  Monuments  Commission, 

Washington,  D.C.,  March  1, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Chairman  :  The  American  Battle  Monuments  Commission  is  pleased 
to  make  the  following  replies  to  the  questions  raised  in  your  letter  of  February 
12,  1965,  regarding  section  3  of  the  Administrative  Procedure  Act  of  1946,  in  the 
order  in  which  they  are  stated  therein. 

1.  In  general,  the  functions  of  the  Commission  to  which  5  U.S.C.  1002  applies 


are: 

(a)  Administration  and  maintenance  of  all  permanent  American  mili¬ 
tary  cemeteries  and  memorials  in  foreign  countries  and  of  memorials  erected 
by  the  Commission  in  New  York,  N.Y.,  and  San  Francisco,  Calif. ;  also  the 
national  cemetery  in  Mexico  City,  Mexico. 

( b )  Preparation  of  plans  and  estimates  for,  and  the  erection  of,  suitable 
memorials  to  commemorate  the  services  of  the  American  Armed  Forces  since 
April  6,  1917. 

(c)  Control  as  to  materials  and  design  and  provision  of  regulations  for 
the  erection  of  all  memorial  monuments  and  buildings  commemorating  the 
services  of  the  American  Armed  Forces  erected  in  any  foreign  country  or 
political  division  thereof  which  may  authorize  the  Commission  to  perform 
these  functions. 

(d)  To  cooperate  with  American  citizens,  States,  municipalities,  or  as¬ 
sociations  desiring  to  erect  war  memorials  outside  the  continental  limits  of 
the  United  States  in  such  manner  as  may  be  determined  by  the  Commission. 

There  are  no  subdivisions  of  this  agency  to  which  section  3  does  not  apply. 

2.  Material  listed  in  subparagraphs  a,  b,  c,  and  d  is  published  in  the  Federal 
Register  at  such  infrequent  intervals  as  changes  in  the  Commission’s  functions 
may  occur.  It  issues  no  rules  addressed  to  and  served  upon  named  persons. 

3.  The  Commission’s  functions  generate  no  opinions  or  orders  such  as  here 
contemplated. 

4.  Not  applicable  in  view  of  3  above. 

5.  Not  applicable. 

6.  Upon  request  the  Commission  will  make  available  to  persons  having  a 
proper  and  direct  concern  such  information  as  may  be  available  in  its  records  and 
files. 

7.  The  Commission  will  not  furnish  to  the  public  the  names  and  addresses 
of  the  next  of  kin  of  the  dead  interred  in  the  cemeteries  or  commemorated  on 
the  walls  of  the  memorials  under  its  jurisdiction. 

8.  None. 

9.  None. 

10.  None. 

11.  “Official  record”  is  defined  by  the  Commission  as  any  paper  or  document 
pertaining  to  its  business. 

12.  Two  copies  of  material  issued  by  the  Commission  to  implement  5  U.S.C. 
1002  are  enclosed. 

Sincerely, 

Jacob  L.  Devers, 

Chairman,  General,  USA  (Retired). 
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Reply  From  Atomic  Energy  Commission 

U.S.  Atomic  Energy  Commission, 

Washington,  D.C.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Moss  :  Your  letter  of  February  12,  1965,  presents  11  questions  as 
to  the  activities  of  the  Atomic  Energy  Commission  and  its  compliance  with 
section  3  of  the  Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002).  Section 
3  requires  that,  except  for  functions  requiring  secrecy  in  the  public  interest  or 
matters  relating  solely  to  the  internal  management  of  an  agency,  every  agency 
publish  in  the  Federal  Register  (1)  descriptions  of  its  organization  and  the 
methods  by  which  the  public  may  secure  information  or  make  submittals  and 
requests  ;  (2)  statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined;  and  (3)  substantive  rules,  statements  of  general 
policy,  and  interpretations.  The  section  also  requires  that  every  agency  publish 
or  make  available  to  public  inspection  all  final  opinions  or  orders  in  the  adjudica¬ 
tion  of  cases  (except  those  required  for  good  cause  to  be  held  confidential) 
and  all  rules,  and  make  available  to  persons  concerned  matters  of  official  record 
except  as  required  by  statute  and  except  for  information  held  confidential  for 
good  cause  found. 

The  Atomic  Energy  Commission  was  established  by  the  Atomic  Energy  Act  of 
1946  (  60  Stat.  755;  42  U.S.C.  1801  et  seq.)  as  amended  by  the  Atomic  Energy 
Act  of  1954  (  42  U.S.C.  2011  et  seq. ) . 

The  programs  authorized  by  the  1954  act  with  respect  to  atomic  energy  are 
programs  to  conduct  and  assist  research  and  development;  to  disseminate  un¬ 
classified  scientific  and  technical  information,  and  to  control  the  dissemination 
and  declassification  of  restricted  data  as  defined  in  the  act ;  to  control  the 
possession,  use  and  production  of  atomic  energy  and  special  nuclear  material ; 
to  encourage  widespread  use  of  atomic  energy  for  peaceful  purposes ;  to  engage 
in  international  cooperation  in  order  to  promote  the  common  defense  and  make 
available  to  cooperating  nations  the  benefits  of  peaceful  applications  of  atomic 
energy ;  and  to  conduct  a  program  of  administration  consistent  with  the  fore¬ 
going  policies  and  programs  which  will  enable  the  Congress  to  be  currently 
informed  so  as  to  take  further  appropriate  legislative  action.  A  considerable 
portion  of  the  Commission’s  activities  is  concerned  with  the  development  and 
production  of  atomic  weapons. 

In  addition  to  administrative  and  executive  functions  of  the  Commission 
conducted  under  the  General  Manager,  and  licensing  and  other  regulatory  func¬ 
tions  under  the  Director  of  Regulation,  the  Commission  conducts  the  following 
types  of  adjudication.  Each  of  these  is  subject  to  review  by  the  Commission, 
except  for  decisions  of  the  Board  of  Contract  Appeals  and  for  security  clearance 
determinations. 

(а)  Licensing  of  production  and  utilization  facilities  (principally  re¬ 
actors),  including  construction  permits  and  operating  licenses,  under  42 
U.S.C.  2131-2140,  2231-2239  ;  the  hearings  usually  being  conducted  by  atomic 
safety  and  licensing  boards. 

(б)  Licensing  of  source,  byproduct,  and  special  nuclear  material,  under 
42  U.S.C.  2073,  2077,  2092,  2093,  2111,  2112,  2231,  and  2239,  in  proceedings 
usually  heard  by  hearing  examiners. 

(c)  Modification,  suspension,  or  revocation  of  licenses,  under  42  U.S.C. 
2231,  2236,  and  2239 ;  the  proceedings  usually  being  conducted  by  hearing 
examiners. 

(d)  Applications  for  just  compensation  for  inventions  or  discoveries  useful 
in  nuclear  weapons,  or  for  awards  for  inventions  or  discoveries  useful  in 
producing  or  utilizing  atomic  energy,  under  42  U.S.C.  2181-2188,  2223.  and 
2239,  and  35  U.S.C.  183  and  188,  in  proceedings  heard  by  the  Patent  Com¬ 
pensation  Board. 

(e)  Personnel  security  hearings  under  42  U.S.C.  2201,  conducted  by  per¬ 
sonnel  security  boards  which  make  recommendations  to  the  General  Manager. 

(/)  Appeals  from  decisions  of  contracting  officers  under  the  disputes  arti¬ 
cles  of  contracts,  in  proceedings  conducted  by  the  Board  of  Contract  Appeals 
or  in  certain  cases  by  hearing  examiners. 

(g)  Hearings  held  upon  termination  of,  or  refusal  to  grant  or  to  con¬ 
tinue.  Federal  financial  assistance  pursuant  to  title  VI  of  the  Civil  Rights 
Act  of  1964  (  42  U.S.C.  2000d) . 
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The  answer  to  each  of  your  specific  questions  is  given  under  the  particular 
question. 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

Is  5  U.S.C.  1002  applicable  to  all  functions  of  the  Atomic  Energy  Commission 
under  the  Atomic  Energy  Act  of  1954?  Section  1S1  of  the  Atomic  Energy  Act 
of  1954, 42  U.S.C.  2231,  provides  that : 

The  provisions  of  the  Administrative  Procedure  Act  (Public  Law  404, 
Seventy-ninth  Congress,  approved  June  11,  1946)  shall  apply  to  all  agency 
action  taken  under  this  Act,  and  the  terms  “agency”  and  “agency  action” 
shall  have  the  meaning  specified  in  the  Administrative  Procedure  Act : 
Provided,,  however,  That  in  the  case  of  agency  proceedings  or  actions  which 
involve  restricted  data  or  defense  information,  the  Commission  shall  provide 
by  regulation  for  such  parallel  procedures  as  will  effectively  safeguard 
and  prevent  disclosure  of  restricted  data  or  defense  information  to  un¬ 
authorized  persons  with  minimum  impairment  of  the  procedural  rights 
which  would  be  available  if  restricted  data  or  defense  information  were 
not  involved. 

The  effect  of  the  proviso  in  section  181  of  the  Atomic  Energy  Act  quoted  above 
should  be  noted  in  view  of  the  definitions  of  “defense  information”  and  “Re¬ 
stricted  Data”  in  the  Atomic  Energy  Act.  “Defense  information”  is  defined  in 
section  11(h)  of  that  act  (42  U.S.C.  2014(h)),  and  “Restricted  Data”  is  defined 
in  section  11  (w’),  42  U.S.C.  2014 (w)  : 

h.  The  term  “defense  information”  means  any  information  in  any  cate¬ 
gory  determined  by  any  Government  agency  authorized  to  classify  informa¬ 
tion,  as  being  information  respecting,  relating  to,  or  affecting  the  national 
defense. 

w.  The  term  “Restricted  Data”  means  all  data  concerning  (1)  design, 
manufacture,  or  utilization  of  atomic  weapons;  (2)  the  production  of 
special  nuclear  material ;  or  (3)  the  use  of  special  nuclear  material  in  the 
production  of  energy,  but  shall  not  include  data  declassified  or  removed 
from  the  Restricted  Data  category  pursuant  to  section  142. 

There  are  no  divisions,  bureaus,  branches  or  other  constituent  units  of  the 
Atomic  Energy  Commission  to  which  section  3  does  not  apply. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish :  “  ( a )  Descriptions  of  its  central  and  field  organization  ( see 
sec.  3(a)  (1)  of  the  Administrative  Procedure  Act)  *  * 

The  Atomic  Energy  Commission  published  comprehensive  descriptions  of  its 
central  and  field  organization  in  the  Federal  Register  at  22  F.R.  9972  on  De¬ 
cember  12,  1957,  and  again  at  26  F.R.  12729  on  December  29, 1961.  This  material 
has  been  codified  in  10  CFR,  Chapter  I,  Part  1 ;  “Statement  of  Organization 
Delegation,  and  General  Information.”  Changes  and  additions  have  been  pub¬ 
lished  in  the  Federal  Register  as  they  have  been  authorized. 

Under  arrangements  with  the  Superintendent  of  Documents,  the  Commission 
published  a  compilation  of  its  “Rules  and  regulations”  in  1958  and  again  in 
1962.  This  compilation,  with  published  amendatory  material,  has  been  made 
available  to  the  public  on  a  subscription  basis.  In  addition,  the  Commission 
has  adopted  the  practice  of  mailing  to  its  licensees  copies  of  new  regulations 
and  amendments  promptly  upon  publication  in  the  Federal  Register.  The  Com¬ 
mission  is  now  changing  to  a  subscription  service  which  would  include  all  cur¬ 
rently  effective  and  proposed  rules,  with  each  effective  rule  fully  referenced  as 
to  its  original  publication  in  the  Federal  Register.  Statements  of  consideration 
published  at  the  time  of  each  adoption  and  amendment  will  be  included.  Sup¬ 
plements  will  be  issued  as  new  rules,  proposed  and  effective,  are  approved  by 
the  Commission. 

Although  it  is  not  primarily  intended  for  use  by  the  general  public,  a  more 
detailed  description  of  the  Commission’s  internal  organization  and  activities  is 
available  to  the  public  in  the  “AEC  manual”,  a  copy  of  which  is  kept  at  the 
Commission’s  Public  Document  Room  at  1717  H  Street  NW„  Washington,  D.C. 

Commission  personnel  are  governed  by  the  provisions  of  AEC  manual,  section 
3106-02  which  states : 

It  is  the  policy  of  the  AEC  to  make  available  to  newsmen  and  the  general 
public  such  nonclassified  (declassified  and  unclassified)  and  nonprivileged 
information  as  may  be  requested.  Inquiries  from  newsmen  and  the  general 
public  shall  be  answered  as  promptly  as  possible.  In  replying  to  inquiries 
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all  useful  assistance  shall  be  given  to  the  requestor  in  identifying  informa¬ 
tion  that  is  pertinent  to  his  request. 

“(b)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (see  sec.  3(a)(2)  of  statute)  *  * 

In  addition  to  10  CFR  chapter  I,  part  1,  the  following  parts  of  10  CFR  chapter 
I  include  some  statements  of  the  general  course  and  method  by  which  certain 
of  the  Commission’s  functions  are  channeled  and  determined : 


Part 

2 

Part 

3 

Part 

4 

Part 

5 

Part 

6 

Part 

7 

Part 

9 

Part 

10 

Part 

25 

Part 

37 

Part 

60 

Part 

80 

Rules  of  Practice. 

Rules  of  Procedure  in  Contract  Appeals. 

Nondiscrimination  in  Federally  Assisted  Commission  Programs. 

Procurement  Policy. 

Security  Policies  and  Practices  Relating  to  Labor-Management  Rela¬ 
tions. 

Advisory  Boards. 

Public  Records. 

Criteria  and  Procedures  for  Determining  Eligibility  for  Access  to  Re¬ 
stricted  Data  or  Defense  Information. 

Permits  for  Access  to  Restricted  Data. 

Radioisotope  Research  Support  Program. 

Domestic  Uranium  Program. 

General  Rules  of  Procedure  on  Applications  for  the  Determination  of 
Reasonable  Royalty  Fee,  Just  Compensation  or  the  Grant  of  an 
Award  for  Patents,  Inventions,  or  Discoveries. 


Revisions  are  published  in  the  Federal  Register  as  adopted.  Although  notice 
of  proposed  rulemaking  is  not  required  by  section  4  of  the  Administrative  Pro¬ 
cedure  Act  (5  U.S.C.  1003)  for  rules  of  agency  organization,  procedure,  or  prac¬ 
tice,  the  Commission  generally  does  publish  notice  of  proposed  rulemaking  in 
such  cases  as  well  as  in  others.  Miscellaneous  notices  dealing  with  various  Com¬ 
mission  programs  are  published  in  the  Federal  Register  from  time  to  time.  In 
a  few  instances,  announcements  of  policies  dealing  with  nonregulatory  func¬ 
tions  have  been  published  as  press  releases. 

“(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3)  of 
statute)  *  * 

Substantive  rules  adopted  as  authorized  by  law  are  published  in  the  parts 
already  mentioned  and  in  the  following  parts  of  10  CFR  chapter  I : 


Standards  for  Protection  Against  Radiation. 

Licensing  of  Byproduct  Material. 

Radiation  Safety  Requirements  for  Radiographic  Operations. 
Licensing  of  Source  Material. 

Licensing  of  Production  and  Utilization  Facilities. 

Operators’  Licenses. 

Special  Nuclear  Material. 

Regulations  to  Protect  Against  Accidental  Conditions  of  Criticality 
in  the  Shipment  of  Special  Nuclear  Material. 

Standard  Specifications  for  Granting  of  Patent  Licenses. 

Waiver  of  Patent  Rights. 

Safeguarding  of  Restricted  Data. 

Reactor  Site  Criteria. 

Unclassified  Activities  in  Foreign  Atomic  Energy  Programs. 
Procedures  for  Review  of  Certain  Nuclear  Reactors  Exempted  from 
from  Licensing  Requirements. 

Financial  Protection  Requirements  and  Indemnity  Agreements. 
Regulatory  Authority  in  Agreement  States. 

Trespassing  on  Commission  Property. 

“Atomic  Energy  Commission  procurement  regulations”  are  published  in  the 
Federal  Register  and  are  codified  in  41  CFR  chapter  0.  These  rules  are  revised 
from  time  to  time,  after  notice  of  proposed  rulemaking  and  notice  of  rulemaking 
published  in  the  Federal  Register. 

“(d)  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)(3)  of  statute)  *  * 

Statements  of  general  policy  or  interpretations  formulated,  and  adopted  by  the 
agency  for  the  guidance  of  the  public  are  published  in  the  Federal  Register  as 
notices,  in  the  text  of  the  respective  parts  of  the  Commission’s  regulations,  or 
in  the  statements  of  considerations  which  are  published  with  the  parts  of  specific 
regulations. 
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Notices  embodying  certain  specific  statements  of  Commission  policy,  dealing  al¬ 
most  entirely  with  proprietary  and  other  nonregulatory  functions  of  the  Com¬ 
mission,  have  been  published  in  the  Federal  Register  and  are  compiled  under  the 
heading  “Miscellaneous  Notices”  in  the  Commission’s  published  “Rules  and  reg¬ 
ulations.” 

A  few  interpretations  of  the  Atomic  Energy  Act  by  the  General  Counsel  are 
compiled  as  part  8  of  the  Commission’s  regulations,  “Interpretations.” 

Other  statements  of  Commission  policies  and  practices  are  set  forth  in  the  AEC 
manual,  which  is  maintained  for  public  access  at  the  public  document  room  in 
Washington. 

The  facilities  of  the  public  document  room  are  utilized  by  the  publishers  of 
a  number  of  periodicals  which  disseminate  to  the  industry  information  available 
there,  as  well  as  by  the  general  news  media. 

Documents  concerning  hearings  for  the  licensing  of  nuclear  facilities  on  the 
west  coast  are  kept  on  file  at  the  Commission’s  offices  at  Los  Angeles  and  San 
Francisco  as  well  as  at  the  public  document  room. 

“(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)  (3)  of  statute).” 

The  Commission  has  promulgated  no  rules  addressed  to  and  served  upon 
named  persons. 

“3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and  in¬ 
terim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b) 
of  the  Administrative  Procedure  Act  or  other  authority.” 

The  Commission  publishes  immediately  opinions  and  orders  in  the  adjudica¬ 
tion  of  cases  by  service  on  the  parties  of  record,  by  distribution  to  the  press, 
and  by  making  them  available  in  the  public  document  room.  Copies  are  furnished 
to  the  public  on  request. 

The  Commission  publishes  “Opinions  and  Decisions  of  the  Atomic  Energy 
Commission.”  Volume  1  covers  the  period  from  October  8,  1956,  to  December  31, 
1961.  Volume  2  is  now  in  preparation,  and  will  cover  the  period  from  January 
1, 1962,  to  December  31, 1964. 

“4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority?” 

The  Commission  publishes  no  orders  or  opinions  in  adverse  employee  personnel 
actions  such  as  those  involving  removal,  demotion  or  suspension  without  pay,  or 
in  procedures  involving  the  suspension,  denial,  or  revocation  of  security  clear¬ 
ance.  The  individual  involved  in  any  such  action  is  of  course  permitted  to  di¬ 
vulge  the  disposition  or  any  other  matter  involved,  subject  to  restrictions  on  the 
communication  of  restricted  data  and  defense  information.  It  wall  be  noted  that 
section  5  of  the  Administrative  Procedure  Act  (5  U.S.C.  1004)  does  not  apply  to 
the  selection  or  tenure  of  an  officer  or  employee  of  the  United  States,  or  the 
conduct  of  military  or  foreign  affairs  functions,  among  other  things. 

The  Commission  has  never  had  occasion  to  use  the  exception  provided  in  sec¬ 
tion  3(b)  of  the  Administrative  Procedure  Act  with  respect  to  opinions  and 
orders  “required  for  good  cause  to  be  held  confidential  and  not  cited  as 
precedents.” 

“5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings?” 

There  are  no  unpublished  opinions  and  orders  which  are  used  as  precedents  in 
other  proceedings. 

“6.  What  is  the  procedure  for  making  available  to  the  general  public  the  rec¬ 
ords  and  files,  interpretations  and  legal  opinions  of  your  agency?” 

Records,  files,  interpreations,  and  legal  opinions  of  the  Commission  available  to 
the  general  public  may  be  examined  in  the  public  document  room  on  request,  and 
copies  may  be  obtained  on  the  payment  of  prescribed  reproduction  fees.  (See 
also  the  answers  to  questions  Nos.  1  and  7.) 

“7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to 
the  general  public,  either  by  statute,  rule,  or  practice?” 

In  any  proceedings  subject  to  part  2,  “Rules  of  Practice,”  or  part  25,  “Permits 
for  Access  to  Restricted  Data,”  of  the  Commission’s  rules  and  regulations,  section 
9.4  exempts  from  inclusion  in  the  public  records  of  the  Commission : 

(a)  Documents  withheld,  as  a  result  of  timely  application  by  the  submit¬ 
ting  party,  for  good  reason  as  determined  according  to  section  2.790(b)  (see 
below)  ; 
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(7>)  Documents  relating  to  personnel  matters  and  medical  and  other  per¬ 
sonal  information,  which  in  the  interest  of  personal  privacy  are  not  normally 
made  public ; 

(c)  Intra-agency  and  interagency  communications,  including  memoran¬ 
dums,  reports,  correspondence,  and  staff  papers  prepared  by  members  of  the 
Commission,  AEC  personnel,  or  any  other  Government  agency  for  use  within 
the  executive  branch  of  the  Government ; 

( d )  Transcripts  or  other  records  of  Commission,  meetings  except  those 
which  constitute  public  hearings ; 

(e)  Correspondence  between  the  AEC  and  any  foreign  government ; 

(/)  Records  and  reports  of  investigations ; 

(g)  Documents  classified  as  restricted  data  under  the  Atomic  Energy  Act 
of  1954  or  classified  under  Executive  Order  No.  10501  (except  that  documents 
classified  as  restricted  data  which  would  otherwise  be  public  records  will  be 
made  available  to  Members  of  Congress  upon  authorization  by  the  Commis¬ 
sion,  and  to  persons  authorized  under  access  permits  issued  pursuant  to  part 
25  to  the  extent  so  authorized)  ; 

(h)  Correspondence  received  in  confidence  by  the  Commission  relating  to 
an  alleged  or  possible  violation  of  any  statute,  rule,  regulation,  order,  license, 
or  permit ; 

(i)  Correspondence  with  Members  of  Congress  or  congressional  commit¬ 
tees,  except  (1)  correspondence  released  by  the  Member  of  Congress  or  con¬ 
gressional  committee  concerned  or  (2)  correspondence  regarding  the 
issuance,  denial,  amendment,  transfer,  renewal,  modification,  suspension,  or 
revocation  of  a  license  or  permit  or  regarding  a  rulemaking  proceeding ; 

( j )  Any  other  document  involving  matters  of  internal  agency  manage¬ 
ment  ; 

(7c)  Names  of  individuals  who  have  received  exposure  to  radiation. 

Part  9  of  the  regulations  applies  to  proceedings  conducted  pursuant  to  parts 
2  and  25  (sec.  9.1).  It  is  the  Commission’s  practice  to  apply  the  criteria  of  sec¬ 
tion  9.4  to  the  disclosure  of  information  in  other  circumstances.  Under  10  CFR 
section  9.7,  agency  personnel  are  prohibited  from  producing  or  disclosing  without 
Commission  approval  the  contents  of  material  defined  in  section  9.4.  On  finding 
that  disclosure  is  not  contrary  to  the  public  interest,  the  general  manager  or 
director  of  regulation  may  authorize  disclosure  of  such  documents  pursuant  to 
a  subpena  or  to  personnel  of  a  Government  agency  or  of  any  State  or  political 
subdivision  thereof  as  required  for  the  performance  of  their  official  duties. 

Under  10  CFR  section  2.790(b),  the  Commission  may  withhold  any  document 
or  part  from  public  inspection:  “if  disclosure  of  its  contents  is  not  required  in 
the  public  interest  and  would  adversely  affect  the  interest  of  a  person  con¬ 
cerned.” 

This  section  is  generally  intended  to  protect  trade  secrets.  It  is  rarely  in¬ 
voked.  On  a  few  occasions  when  it  has  been  determined  that  the  material  in 
question  did  embody  trade  secrets  and  that  the  conduct  of  a  hearing  would  not 
be  prejudiced,  it  has  been  withheld  from  public  disclosure.  Iu  one  case,  the 
request  for  an  applicant  that  certain  material  in  a  license  application  be  with¬ 
held  from  public  disclosure  as  embodying  trade  secrets  was  denied.  The  ap¬ 
plicant  demanded  a  hearing,  which  was  conducted  in  camera  under  part  2  of 
the  Commission’s  regulations.  On  a  determination  of  a  hearing  examiner  that 
the  material  in  question  did  not  embody  trade  secrets  which  required  withhold¬ 
ing  under  section  2.790,  the  material  wTas  disclosed  in  the  public  document  room. 

Procurement  instruction  9-53.103,  which  is  published  as  a  part  of  a  supple¬ 
ment  to  the  AEC  Manual,  promulgates  the  policy  of  the  Commission  that  un¬ 
classified  contracts  which  contain  no  confidential  information  are  to  be  made 
available  to  other  Federal  agencies,  to  persons  properly  and  directly  concerned, 
and  to  others  when  the  interested  contractor  does  not  object. 

The  Commission’s  procurement  regulations  provide,  in  41  CFR  section  9-3.103, 
that  in  procurement  by  negotiation  the  names  of  unsuccessful  negotiators  for 
contracts  and  the  amounts  and  conditions  of  their  proposals  or  quotations  shall 
not  be  revealed. 

Chapter  2104  of  the  AEC  Manual  provides  that  nondefense  information 
may  be  designated  “official  use  only”  with  the  approval  of  a  headquarters  divi¬ 
sion  head  or  a  manager  of  operations.  The  manual  gives  the  following  illustra¬ 
tions  of  the  type  of  document  which  may  be  so  marked ;  trade  secrets  of  con¬ 
tractors  or  subcontractors ;  staff  papers  submitted  to  the  Commission  for 
consideration ;  information  which  relates  to  the  medical  history,  personnel,  or 
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security  records  of  any  individual ;  unclassified  patent  applications  not  yet 
released ;  information  concerning  bills  of  material,  time  schedules,  anticipated 
requirements,  possible  new  sites,  and  selection  of  contractors  in  advance  of 
formal  announcement,  or  any  other  information  which,  while  not  affecting  the 
common  defense,  might  assist  an  individual  or  contractors  to  benefit  improperly 
from  a  Commission  program ;  lists  of  disqualified  bidders  and  ineligible  con¬ 
tractors  ;  information  obtained  in  the  course  of  a  privileged  relationship,  such 
as  details  of  the  financial  position  of  a  contractor;  and  public  announcements 
which  are  in  the  process  of  preparation. 

The  Commission  conforms  to  the  provisions  of  18  U.S.C.  1905,  which  prohibit 
the  disclosure,  to  any  extent  not  authorized  by  law,  of  information  received 
relating  “to  the  trade  secrets,  processes,  operations,  style  of  work,  or  apparatus, 
or  to  the  identity,  confidential  statistical  data,  amount  or  source  of  any  income, 
profits,  losses,  or  expenditures”  of  private  parties. 

“8.  In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure  Act)?” 

No  private  party  is  required  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register. 

“9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  invovled  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority?” 

Except  to  the  extent  specified  in  this  letter,  the  Commission  has  not  refrained 
from  publishing  rules  on  the  ground  that  there  was  involved  any  function  of 
the  United  States  requiring  secrecy  in  the  public  interest.  Certain  of  the 
Commission’s  classification  guides  which  identify  restricted  data  and  defense 
information,  are  not  made  available  to  the  public,  except  in  accordance  with 
access  permits  issued  under  part  25,  because  they  contain  restricted  data  and 
defense  information. 

A  document  prepared  for  the  assistance  of  AEO  officials  negotiating  con¬ 
tracts,  and  dealing  with  criteria  for  negotiating  fees  in  certain  cost-type  con¬ 
tracts,  is  designated  as  “official  use  only.” 

The  standards  for  the  selection  of  contractors  have  been  published  in  the 
Commission’s  procurement  regulations  (41  CFR  Pt.  9^-56).  Certain  very  limited 
special  instructions  concerning  criteria  for  the  selection  of  contractors  to  operate 
Commission-owned  facilities  have  been  designated  “official  use  only.” 

“10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority?” 

The  Commission  has  not  refrained  from  publishing  rules  on  the  ground  that 
there  was  involved  matters  relating  solely  to  internal  agency  management. 

“11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section 
3(c)  of  the  Administrative  Procedure  Act?” 

The  Commission  has  no  official  definition  of  “official  record.” 

Under  10  CFR  section  9.3,  the  “public  records”  of  the  Commission  are  defined 
to  include,  subject  to  the  exceptions  in  section  9.4  noted  in  the  answer  to 
question  No.  7 : 

(a)  All  filings  in  proceedings ; 

( 1)  )  All  correspondence  or  portions  of  correspondence  to  and  from  the  AEC 
regarding  the  issuance,  denial,  amendment,  transfer,  renewal,  modification, 
suspension,  or  revocation  of  a  license  or  permit  or  regarding  a  rulemaking 
proceeding  subject  to  part  2 ; 

(e)  All  correspondence  or  portions  of  correspondence  to  and  from  the 
AEO  as  to  the  interpretation  or  applicability  of  any  statute,  rule,  regula¬ 
tion,  order,  license,  or  permit ;  and  letters  of  opinion  as  to  such  matters 
signed  by  the  General  Counsel ; 

( d )  All  filings  in  court  proceedings  to  which  the  AEC  is  a  party  and  all 
corrspondence  with  the  courts  or  clerks  of  the  court ; 

(e)  Documents  received  or  prepared  as  a  result  of  prohibited  ex  parte 
communications  relating  to  procedings  on  the  record  before  the  AEC; 

(f)  All  reports  required  by  licenses,  regulations  or  orders  and  filed  by  a 
licensee  after  September  1,  1963,  with  the  regulatory  staff  and  corre¬ 
spondence  between  licensees  and  the  regulatory  staff  concerning  these 
reports ; 
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(g)  Notices  of  alleged  violations  issued  after  September  1.  1963,  to¬ 
gether  with  the  licensee’s  reply,  if  any,  and  correspondence  between  licensees 
and  the  regulatory  staff  concerning  alleged  violations. 

You  have  requested  that  we  provide  two  copies  of  each  regulation,  directive, 
order,  or  other  document  issued  by  this  agency  to  implement  5  U.S.C.  1002. 
In  view  of  the  relevance  of  so  many  of  the  parts  of  the  Commission’s  regula¬ 
tions,  wTe  believe  that  it  would  be  most  helpful  to  furnish  complete  copies  of 
10  CFR  chapter  I.  We  have  accordingly  included  two  copies  of  each  of  the 
following : 

1.  Atomic  Energy  Commission  “Rules  and  Regulations’’ ; 

2.  AEG  Manual,  chapters  2104  and  3106 ; 

3.  Procurement  Instruction  9-53.103 ; 

4.  Procurement  Regulations,  41  CFR  section  D-3.103. 

We  shall  be  pleased  to  cooperate  with  your  subcommittee  in  the  development 
of  any  further  information  you  may  wish  to  have  concerning  the  subject  of 
your  inquiry. 

Cordially, 

Glenn  T.  Seaborg,  Chairman. 


Reply  From  Canal  Zone  Government 


Canal  Zone  Government, 

Office  of  the  Governor, 
Balboa  Heights,  C.Z.,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  This  is  in  reply  to  your  letter  of  February  12,  1965,  setting 
forth  a  series  of  questions  pertaining  to  the  application  and  administration  by 
the  Canal  Zone  Government  of  section  3  (“public  information  section”)  of  the 
Administrative  Procedure  Act  of  1946  (5  U.S.C.  sec.  1002) . 

Inasmuch  as  the  provisions  of  the  Administrative  Procedure  Act  are  not  ap¬ 
plicable  to  the  Canal  Zone  Government,  it  would  appear  that  a  detailed  response 
to  these  questions  would  not  be  appropriate.  Specifically,  under  section  2  of  the 
act  (5  U.S.C.  1001)  “agency”  is  defined  to  exclude  “governments  of  the  posses¬ 
sions,  Territories,  or  the  District  of  Columbia.” 

However,  as  a  matter  of  possible  interest  to  the  subcommittee,  it  may  be  noted 
that  regulations  of  the  agency  which  affect  the  public  such  as  regulations  per¬ 
taining  to  exclusion  and  deportation  of  persons  from  the  Canal  Zone,  air  navi¬ 
gation  and  customs  are  published  in  the  Federal  Register  and  in  title  35  of  the 
Code  of  Federal  Regulations.  In  addition,  a  statement  of  the  organization  and 
functions  of  the  agency  is  published  in  the  U.S.  Government  Organization  Manual 
(1964  ed.,  p.  371). 

If  you  desire  further  information  on  this  matter,  we  shall  be  pleased  to  pro¬ 
vide  it.  Liaison  can  be  maintained  with  Mr.  W.  M.  Whitman,  Special  Assistant 
to  the  Governor,  425  13th  Street  NW.,  Washington,  D.C.  (phone:  District  7- 
6984). 


Sincerely  yours, 


Robert  J.  Fleming,  Jr.,  Governor. 


Reply  From  Civil  Aeronautics  Board 

Civil  Aeronautics  Board, 
Washington,  D.C.,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations.  House  of  Representatives. 

Dear  Mr.  Moss  :  There  is  enclosed  herewith  the  Board’s  reply  to  the  questions 
concerning  section  3  of  the  Administrative  Procedure  Act  submitted  to  the 
Board  by  your  letter  of  February  12,  1965.  Also  attached,  pursuant  to  your 
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request,  are  two  copies  of  the  Board  regulations  and  directives  relating  to  the 
disclosure  of  information. 

Harold  R.  Sanderson,  Secretary 
(For  the  Civil  Aeronautics  Board) . 

PART  I - ANSWERS  TO  QUESTIONS  CONCERNING  THE  AVAILABILITY  OF  INFORMATION 

FROM  THE  CIVIL  AERONAUTICS  BOARD 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

Section  3  of  the  Administrative  Procedure  Act  (APA)  applies  generally  to 
all  Board  functions  other  than  those  specific  actions  which  involve  “(1)  any 
function  of  the  United  States  requiring  secrecy  in  the  public  interest  or  (2)  any 
matter  relating  solely  to  the  internal  management  of  an  agency.”  The  general 
functions  of  the  Board,  more  particularly  described  in  the  enclosed  Public 
Notice  PN-15,  are  the  regulation  of  the  economic  aspects  of  domestic  and  inter¬ 
national  air  transportation,  and  the  investigation  of  civil  aircraft  accidents  and 
determination  of  the  probable  cause  thereof.  There  are  no  divisions,  bureaus, 
branches  or  other  constituent  units  of  the  Board  to  which  section  3  does  not 
apply. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish?  (a)  Descriptions  of  its  central  and  field  organization. 

Section  3(a)  (1)  of  the  Administrative  Procedure  Act  requires  each  agency 
“to  separately  state  and  currently  publish  in  the  Federal  Register  *  *  *  de¬ 
scriptions  of  its  central  and  field  organization  including  delegations  by  th6 
agency  of  final  authority  and  the  established  places  at  which,  and  methods 
whereby,  the  public  may  secure  information  or  make  submittals  or  requests.” 
This  information  is  currently  contained  in  Public  Notice  PN-15,  published  in 
26  F.R.  7231,  and  in  the  following  sections  of  the  Board’s  Organization  Regu¬ 
lations  :  Part  385,  “Delegations  and  Review  of  Action  Under  Delegation ;  Non¬ 
hearing  Matters”  (14  CFR  3S5)  ;  part  386,  “Delegation  and  Review  of  Action 
Under  Delegation ;  Determination  of  the  Probable  Cause  of  Aircraft  Accidents” 
(14  CFR  3S6)  ;  and  part  389,  “Fees  and  Charges  for  Special  Services”  (14 
CFR  389).  Copies  of  these  publications  are  enclosed  herewith. 

These  rules  are  published  and  distributed  as  they  are  issued  or  amended  in  the 
same  manner  as  procedural  rules  (see  answer  to  question  2(&) ),  with  the  single 
exception  that  public  notices  are  not  published  in  the  Code  of  Federal  Regu¬ 
lations. 

(6)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined. 

Section  3(a)(2)  of  the  Administrative  Procedure  Act  requires  every  agency 
to  “separately  state  and  currently  publish  in  the  Federal  Register  *  *  *  state¬ 
ments  of  the  general  course  and  method  by  which  its  functions  are  channeled 
and  determined,  including  the  nature  and  requirements  of  all  formal  or  in¬ 
formal  procedures  available  as  well  as  forms  and  instructions  as  to  the  scope 
and  contents  of  all  papers,  reports,  or  examinations.”  The  information  re¬ 
quired  by  this  subsection  is  found  in  the  publications  listed  in  the  answer 
to  question  2(a),  and  in  the  following  additional  regulations:  “Rules  of  Con¬ 
duct  in  Board  Proceedings”  (pt.  300  of  the  Board’s  Procedural  Regulations,  14 
CFR  300)  ;  “Rules  of  Practice  in  Air  Safety  Proceedings”  (pt.  301  of  the  Board’s 
Procedural  Regulations,  14  CFR  301)  ;  “Rules  of  Practice  in  Economic  Proceed¬ 
ings”  (pt.  302  of  the  Board’s  Procedural  Regulations,  14  CFR  302)  ;  “Rules  of 
Practice  in  Aircraft  Accident  Investigation  Hearings”  (pt.  303  of  the  Board’s 
Procedural  Regulations,  14  CFR  303)  ;  “Rules  of  Practice  in  Informal  Nonpublic 
Investigations  by  the  Bureau  of  Enforcement”  (pt.  305  of  the  Board’s  Procedural 
Regulations,  14  CFR  305)  ;  and  “Disclosure  of  Aircraft  Accident  Investigation 
Information”  (pt.  311  of  the  Board’s  Procedural  Regulations,  14  CFR  311). 
Copies  of  these  regulations  are  enclosed. 

The  publication  of  procedural  rules  in  the  Federal  Register  is  governed  by 
the  Federal  Register  Act  (44  U.S.C.,  301  et  seq.),  which  provides,  inter  alia, 
that  rules  required  to  be  published  by  statute  must  be  filed  with  the  Division 
of  the  Federal  Register  before  becoming  effective.  In  addition  to  appearing  in 
the  daily  issues  of  the  Federal  Register,  these  rules  are  also  codified  in  the  Code 
of  Federal  Regulations,  which  is  revised  as  of  January  1  of  each  year.  More¬ 
over,  copies  of  the  rules  are  sent  to  all  persons  on  the  Board’s  mailing  list, 
which  generally  includes  persons  subject  to  the  rules  involved  and  other  persons 
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having  an  interest.  Fees  and  charges  for  such  service,  if  applicable,  are  set 
forth  in  part  3S9  of  the  Board’s  Organization  Regulations,  14  CFR  389. 

A  looseleaf  volume  of  the  Board’s  regulations,  composed  of  substantive,  pro¬ 
cedural  and  organization  rules,  and  policy  statements  is  available  from  the 
Government  Printing  Office,  and  includes  the  transmittal  of  future  amendments 
as  adopted.  The  means  by  which  this  service  may  be  obtained  is  described  in 
the  Board’s  List  of  Publications,  a  copy  of  which  is  enclosed. 

In  response  to  that  part  of  the  question  concerning  “intervals”  of  publishing 
rules,  the  process  of  publication  and  distribution  described  above  is  repeated, 
after  the  initial  issuance  of  the  rule,  only  in  the  event  of  amendments  or  revisions. 

(c)  Substantive  rules  adopted  as  authorized  by  law. 

Section  3(a)  (3)  of  the  Administrative  Procedure  Act  requires  every  agency  to 
“separately  state  and  currently  publish  in  the  Federal  Register  *  *  *  substan¬ 
tive  rules  adopted  as  authorized  by  law.”  The  substantive  rules  adopted  by  the 
Board  are  found  in  the  following  regulations :  Part  200,  et.  seq.,  of  the  Board’s 
Economic  Regulations,  14  CFR  200,  et  seq. ;  part  320  of  the  Board’s  Safety  In¬ 
vestigation  Regulations,  14  CFR  320 ;  and  part  375,  et  seq.,  of  the  Board’s  Special 
Regulations,  14  CFR  375,  et  seq. 

As  required  by  section  4(c)  of  the  Administrative  Procedure  Act  (5  U.S.C. 
1003(c) ),  substantive  rules  not  exempted  by  that  section  are  published  or  served 
not  less  than  30  days  prior  to  the  effective  date  thereof.  Otherwise,  the  publica¬ 
tion.  location,  and  distribution  is  the  same  as  that  for  procedural  rules.  (See 
answer  to  question  2(b).) 

(d)  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  of  the  guidance  of  the  public. 

Section  3(a)  (3)  of  the  Administrative  Procedure  Act  requires  every  agency 
to  “separately  state  and  currently  publish  in  the  Federal  Register  *  *  *  state¬ 
ments  of  general  policy  or  interpretations  formulated  and  adopted  by  the  agency 
for  the  guidance  of  the  public.”  The  Board’s  statements  of  policy  are  contained 
in  part  399  of  the  Board’s  Policy  Statements,  14  CFR  399. 

Publication  and  distribution  of  rules  in  this  category  are  made  in  the  same 
manner  as  for  procedural  rules.  ( See  answer  to  question  2(b).) 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law. 

Section  3(a)(3)  of  the  Administrative  Procedure  Act  exempts  “rules  ad¬ 
dressed  to  and  served  upon  named  persons  in  accordance  with  law”  from  the  re¬ 
quirement  that  “substantive  rules  adopted  as  authorized  by  law,”  be  currently 
published  in  the  Federal  Register.  This  exemption  was  intended  to  avoid  filling 
the  Federal  Register  with  a  great  mass  of  particular  rulemaking  (see  p.  22  of 
Attorney  General’s  Manual  on  the  Administrative  Procedure  Act)  and  accord¬ 
ingly  the  Board  does  not  generally  publish  such  rules.  These  rules,  however, 
are  made  subject  to  the  requirements  of  section  3(b)  of  the  Administrative 
Procedure  Act  by  the  last  three  words  of  that  section  (“and  all  rules”)  and, 
accordingly,  are  served  and  made  available  for  public  inspection  in  the  same 
manner  as  opinions  and  orders.  ( See  answer  to  question  3.) 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and 
interim  opinions  and  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act. 

iSeetion  3(b)  of  the  Administrative  Procedure  Act  requires  that  “[ejvery 
agency  shall  publish  or,  in  accordance  with  published  rule,  make  available  to 
public  inspection  all  final  opinions  or  orders  in  the  adjudication  of  cases  (except 
those  required  for  good  cause  to  be  held  confidential  and  not  cited  as  precedents) 
and  all  rules.”  All  Board  interim  and  final  orders  and  opinions  (except  those 
described  in  the  answer  to  question  4)  are  mimeographed  and  served  upon  all 
parties  to  the  proceeding,  and  entered  on  the  docket  card  of  the  respective  pro¬ 
ceeding  which  is  open  to  public  inspection  at  the  Board’s  principal  office  in 
Washington.  Copies  of  the  decision  are  available  to  any  person  asking  therefor. 
Moreover,  members  of  the  public  can  subscribe  to  Board  orders  and  opinions. 
The  means  of  obtaining  such  service,  and  the  fees  therefor,  is  described  in  the 
Board’s  List  of  Publications  and  in  part  389  of  the  Board’s  Organization  Reg¬ 
ulations,  14  CFR  389. 

All  decisions  are  placed  on  a  press  table  in  the  Board’s  Office  of  Public  Informa¬ 
tion  where  they  are  regularly  inspected  and  picked  up  by  representatives  of 
the  news  media.  Major  decisions  of  the  Board  are  accompanied  by  an  explana¬ 
tory  press  release  and  are  mailed  to  numerous  members  of  the  news  media. 

Board  decisions  made  after  formal  hearings  are  printed  and  published  in  a 
series  entitled  “Civil  Aeronautics  Board  Reports.”  Due  to  fiscal  limitations 
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these  reports  are  currently  3  years  in  arrears,  the  latest  volume  covering  cases 
through  March  1962. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  that  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority. 

Section  3(b)  of  the  Administi'ative  Procedure  Act  exempts,  from  the  require¬ 
ment  that  all  final  opinions  and  orders  in  the  adjudication  of  cases  be  published 
or  made  available  to  the  public,  those  orders  or  opinions  “required  for  good 
cause  to  be  held  confidential.”  This  authority  is  infrequently  utilized  by  the 
Board,  as  evidenced  by  the  fact  that  in  the  years  1959-64,  less  than  two  orders 
or  opinions  per  year  were  withheld  from  publication.  It  is  also  noteworthy  that, 
of  the  orders  withheld  from  publication  during  this  period,  approximately  half 
were  eventually  made  public,  usually  within  several  weeks  of  their  adoption. 
Orders  withheld  from  publication  have  generally  involved  section  1001  of  the 
Federal  Aviation  Act,  permitting  procedings  to  be  closed  to  the  public  if  the 
Board  “determines  that  secrecy  is  requisite  on  grounds  of  national  defense,”  or 
section  1104  of  the  act,  which  authorizes  the  Board  to  withhold  information 
when  its  disclosure  “would  adversely  affect  the  interests  of  such  person  [object¬ 
ing  to  the  disclosure]  and  is  not  required  in  the  interest  of  the  public.” 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  used  as  pre¬ 
cedents  in  other  proceedings? 

Whenever  an  agency  withholds  from  publication  final  orders  or  opinions 
“required  for  good  cause  to  be  held  confidential,”  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  requires  that  such  material  not  be  cited  as  precedent  in 
other  proceedings.  The  Board  has  never  felt  it  necessary  to  rely  on  unpublished 
orders  or  opinions  as  precedents  in  subsequent  proceedings  and,  therefore,  prob¬ 
lems  under  this  provision  of  the  Administrative  Procedure  Act  have  not  arisen. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Section  3(c)  of  the  Administrative  Procedure  Act  provides  that  “[slave  as 
otherwise  required  by  statute,  matters  of  official  record  shall  in  accordance  with 
published  rule  be  made  available  to  persons  properly  and  directly  concerned 
except  information  held  confidential  for  good  cause  found.”  Section  1.6(b)  of 
public  notice  PN-15  contains  a  list  and  description  of  “[p]ublic  records  available 
for  inspection  or  copying  during  office  hours  upon  application  to  the  Secretary” 
of  the  Board.  Section  1.6(e)  of  PN-15  provides  that  copies  of  documents  which 
are  available  to  the  public  “will,  upon  written  request  to  the  Secretary  specifying 
the  number  of  copies  desired,  be  provided  at  the  expense  of  the  requestor.” 
Furthermore,  section  1.5(c)  of  PN-15  describes  the  Board  documents  and  pub¬ 
lications  which  are  duplicated  and  the  means  by  which  they  are  made  available 
to  the  public. 

Section  442  of  the  Board’s  administrative  regulations,  attached  hereto,  pre¬ 
scribes  the  procedures  governing  the  disclosure  of  information,  other  than  de¬ 
fense  information,  by  employees  and  former  employees  of  the  Board.  Section 
442.3  describes  the  procedure  for  releasing  public  information  in  the  regular 
course  of  business,  while  section  442.4  governs  the  disclosure  of  information 
pursuant  to  legal  process.  The  handling  and  disclosure  of  limited  information  is 
covered  by  section  442.5  and  442.6. 

Section  302.19(g)  of  the  Board’s  Procedural  Regulations,  14  CFR  302.19(g), 
specifies  the  procedures  by  which  the  production  of  documentary  evidence  in  the 
custody  of  the  Board  may  be  requested  in  economic  proceedings. 

The  “List  of  Publications”  is  a  booklet  issued  by  the  Board  which  contains 
the  publications  available  to  the  public  from  the  Board,  the  Government  Printing 
Office,  and  the  Air  Transport  Association,  and  which  describes  the  means  by 
which  they  may  be  obtained.  Part  389  of  the  Board’s  Organization  Regulations, 
14  C.F.R.  389,  prescribes  the  fees  and  charges  for  the  special  services  available 
with  respect  to  documents  subject  to  inspection.  These  services  include  the 
following : 

( a )  Copying  records  and  documents. 

( 1))  Certification  of  copies  of  documents  under  the  seal  of  the  Board. 

(c)  Subscriptions  to  publications  of  the  Board. 

(d)  Transcripts  of  hearings. 

7.  What  limitations  are  placed  on  the  availability  of  recoi'ds  and  files  to  the 
general  public,  either  by  statute,  rule,  or  practice? 

45-213— 65— pt.  2 - 10 
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Section  3(c)  of  the  Administrative  Procedure  Act  provides  that  matters  of 
official  record  shall  be  made  available  by  agencies  to  persons  properly  and  directly 
concerned,  except  “as  otherwise  required  by  statute”  and  except  for  the  “infor¬ 
mation  held  confidential  for  good  cause  found.”  The  requirements  of  section  3 
are  also  inapplicable,  by  its  own  terms,  to  “any  function  of  the  United  States 
requiring  secrecy  in  the  public  interest”  and  to  “any  matter  relating  solely  to 
the  internal  management  of  an  agency.”  Additional  authority  for  the  with¬ 
holding  of  information  is  found  in  sections  204(a),  902(f),  1001,  and  1104  of  the 
Federal  Aviation  Act,  described  in  greater  detail  below. 

Records  and  materials  in  the  possession  of  the  Board  which  are  not  available 
for  public  inspection  are  described  in  section  1.6  (c)  and  (d)  of  the  public  notice 
PN-15  and  generally  include : 

( 1 )  Matters  classified  in  the  interest  of  national  defense. 

(2)  Records,  letters,  memorandums,  files,  and  information  created  by  or 
coming  into  the  possession  of,  or  within  the  knowledge  of  the  Board  or  its 
staff  in  the  discharge  of  their  official  duties.  Section  1.6(d)  further  provides, 
however,  that  material  in  this  category  “may  be  disclosed  in  response  to  a 
request  to  persons  having  a  legitimate  interest  if  the  disclosure  of  such 
information  is  found  by  an  authorized  employee  to  be  appropriate  to  the 
furtherance  of  the  objectives  of  the  act  or  is  approved  by  the  Board  upon 
good  cause  shown.  Information  ordered  by  the  Board  to  be  withheld  may 
be  disclosed  only  by  direction  of  the  Board.” 

Section  442  of  the  Board’s  administrative  regulations  describes  the  procedures 
governing  the  disclosure  of  information,  other  than  defense  information,  by 
employees  and  former  employees  of  the  Board. 

The  Board’s  general  authority  to  classify  its  materials  as  public  and  nonpublic, 
and  to  withhold  information,  stems  from  section  204(a)  of  the  Federal  Aviation 
Act  (72  Stat.  743(a),  49  U.S.C.  1324(a) ),  which  authorizes  the  Board  to  promul¬ 
gate  rules,  regulations,  and  procedures  necessary  to  the  discharge  of  its  duties. 
In  addition,  there  follows  a  description  of  provisions  of  the  Federal  Aviation  Act, 
and  implementing  Board  regulations,  which  authorize  the  withholding  or  pre¬ 
clude  the  revealing  of  information  in  specific  areas. 

As  provided  by  section  1001  of  the  Federal  Aviation  Act  (72  Stat.  7S8,  49 
U.S.C.  1481),  Board  proceedings  shall  be  open  to  the  public  unless  the  Board 
“determines  that  secrecy  is  requisite  on  grounds  of  national  defense,”  in  which 
latter  case  the  record  of  such  proceeding  would  not  be  available  for  public  in¬ 
spection.  As  regards  secrecy  of  documents  on  grounds  of  national  defense,  the 
Board’s  action  is  controlled  by  the  more  comprehensive  provisions  of  Executive 
Order  10501,  which  requires  classification  of  documents  containing  official  infor¬ 
mation  which  requires  protection  in  the  interests  of  national  defense,  and  regu¬ 
lates  use  of  such  documents.  The  Board  is  subject  to  section  2(b)  of  this  order, 
making  the  Chairman  the  sole  authority  for  classification  of  such  documents 
which  originate  with  the  Board.  Executive  Order  10501  is  implemented  by 
section  441  of  the  Board’s  administrative  regulations,  attached  hereto,  which 
sets  forth  the  procedures  governing  the  classifying  and  protection  of  information 
in  the  interest  of  national  defense. 

Section  1104  of  the  Federal  Aviation  Act  (72  Stat.  797,  49  U.S.C.  1504)  author¬ 
izes  the  Board  to  withhold  documents  from  the  public  where  “a  disclosure  of 
such  information  would  adversely  affect  the  interests  of  such  person  [objecting 
to  the  disclosure],  and  is  not  required  in  the  interest  of  the  public.”  This  policy 
has  been  applied  to  written  evidence  and  oral  testimony  in  economic  proceedings 
by  section  302.39(b)  of  the  Board's  Procedural  Regulations,  14  C.F.R.  302.39(b), 
and  to  information  elicited  in  accident  investigations  by  section  303.23  of  the 
Board’s  Procedural  Regulations,  14  C.F.R.  303.24. 

Part  305  of  the  Board’s  Procedural  Regulations,  14  C.F.R.  305,  which  governs 
informal  nonpublic  investigations,  provides  that  the  “record  of  such  proceedings 
shall  constitute  internal  Board  documents  which  shall  not  be  available  to  the 
general  public”  (pt.  305.10).  See,  also  section  302.314  of  the  Board’s  Procedural 
Regulations,  14  C.F.R.  302.314,  which  precludes  the  disclosing  of  certain  informa¬ 
tion  by  parties  to  mail-rate  conferences. 

Section  701(e)  of  the  Federal  Aviation  Act  (72  Stat.  781,  as  amended,  49 
U.S.C.  1441)  provides  that: 

No  part  of  any  report  or  reports  of  the  Board  relating  to  any  [aircraft] 
accident  or  the  investigation  thereof,  shall  be  admitted  as  evidence  or  used 
in  any  suit  or  action  for  damages  growing  out  of  any  matter  mentioned  in 
such  report  or  reports. 
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To  implement  this  provision,  paxt  311  of  the  Board’s  Procedural  Regulations, 
14  C.F.Ii.  311,  provides  in  substance  that  accidents  reports  and  underlying  papers 
must  not  be  given  out  to  third  persons  or  otherwise  made  public,  and  that  only 
factual  data  about  the  accident  observed  by  Board  personnel,  and  not  their 
opinions,  suggestions  or  recommendations,  shall  be  disclosed,  upon  formal  inquiry 
or  in  court  proceedings. 

Section  902(f)  of  the  Federal  Aviation  Act  (72  Stat.  784,  as  amended,  49  U.S.C. 
1472)  prohibits  any  member,  officer  or  employee  of  the  Board  from  divulging  any 
fact  or  information  obtained  during  the  course  of  an  examination  of  the  accounts, 
records  and  memorandums  of  any  carrier,  or  which  is  withheld  from  public  dis¬ 
closure  under  section  1104,  except  as  directed  or  authorized  by  the  Board  or  a 
court  of  competent  jurisdiction  or  judge  thereof.  This  section  does  not,  however, 
authorize  the  withholding  of  information  from  the  duly  authorized  committees 
of  Congress. 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  required 
in  any  manner  to  resort  to  organization  or  procedure  not  published  in  the  Federal 
Register? 

Section  3(a)  of  the  Administrative  Procedure  Act  provides  that  “[n]o  person 
shall  in  any  manner  be  required  to  resort  to  [agency]  organization  or  procedure” 
not  published  in  the  Federal  Register.  In  dealing  with  the  Board,  private  parties 
are  no  required  to  resort  to  any  organization  or  procedure  not  so  published. 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Section  3  of  the  Administrative  Procedure  Act  requires  agencies  to  publish 
its  rules  except,  inter  alia,  “to  the  extent  that  there  is  involved  (1)  any  function 
of  the  United  States  requiring  secrecy  in  the  public  interest.”  The  Board  has 
not,  however,  utilized  this  authority  to  refrain  from  publishing  rules. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  Section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

In  addition  to  the  “secrecy”  exception  discussed  in  the  answer  to  question  9, 
section  3  of  the  Administrative  Procedure  Act  also  exempts,  from  its  rule-pub¬ 
lishing  requirement,  “any  matter  relating  solely  to  the  internal  management  of 
an  agency.”  The  general  rules  governing  the  Board’s  internal  management  are 
set  forth  in  its  administrative  regulations  as  contained  in  the  two  volumes  of 
the  CAB  Manual.  Since  these  rules  do  not  generally  affect  members  of  the 
public,  they  are  not  published  in  the  Federal  Register,  in  accordance  with  the 
underlying  rationale  of  the  section  3(2)  exception.  Those  internal  manage¬ 
ment  regulations,  however,  relating  to  the  providing  of  information  to  the 
public,  are  largely  duplicated  in  Public  Notice  PN-15. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

Section  3(c)  requires  that,  with  noted  exceptions,  “matters  of  official  record 
shall  in  accordance  with  published  rule  be  made  available  to  persons  properly 
and  directly  concerned”  (emphasis  added).  While  the  Board  has  not  specifically 
defined  the  term  “official  record,”  the  records  in  the  possession  of  the  Board  which 
are  available  for  public  inspection  and  copying  are  described  in  Public  Notice 
PN-15  and  generally  include: 

(1)  Documents  required  or  permitted  to  be  filed  with  the  Board  by 
the  Federal  Aviation  Act,  or  any  other  statute  or  by  any  rule  or  order  of 
the  Board. 

(2)  Material  or  record  filed  in  any  adjudicatory,  investigative  or  rule- 
making  procedure. 

(3)  Public  notices,  compilations,  tabulations,  reports,  and  other  materials 
published  by  the  Board  or  authorized  by  the  Board  for  public  release. 

(4)  Approved  minutes  of  Board  meetings,  except  portions  relating  to  pend¬ 
ing  matters.  (This  category  of  information  is  available  only  to  “persons 
properly  and  directly  concerned  with  the  subject  thereof” ) . 

A  provision  of  the  Federal  Aviation  Act  which  has  a  bearing  on  this  subject 
is  section  1103  (72  Stat.  797,  49  U.S.C.  1503),  which  designates  as  public  records 
“copies  of  tariffs,  and  of  all  contracts,  agreements,  understandings,  and  arrange¬ 
ments  filed  with  the  Board  as  herein  provided,  and  the  statistics,  tables  and 
figures  contained  in  the  annual  or  other  reports  of  air  carriers  and  other  persons 
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made  to  the  Board  as  required  under  the  provisions  of  this  act.”  See  also  section 
1001  which  provides  that  in  proceedings  before  the  Board  “[e]very  vote  and  offi¬ 
cial  act  of  the  Board  *  *  *  shall  be  entered  of  record.” 


Reply  From  Civil  Service  Commission 


U.S.  Civil  Service  Commission, 
Washington,  D.C.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  This  is  in  reply  to  your  letter  of  February  12,  1905,  in  which 
you  present  a  number  of  questions  on  how  the  Commission  satisfies  the  require¬ 
ments  of  section  3  of  the  Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002), 
and  ask  for  copies  of  every  regulation,  directive,  order,  or  other  document  that 
the  Commission  has  issued  for  this  purpose. 

The  Commission’s  response  to  your  letter  is  enclosed.  If  I  can  be  of  any  further 
assistance  in  this  matter,  please  let  me  know. 

Sincerely  yours, 


John  W.  Macy,  Jr.,  Chairman. 


Answer  of  the  Civil  Service  Commission  to  Questions  on  Applicability 
of  Section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002)  to 
the  Commission’s  Functions 

1.  Along  with  other  agencies,  the  Civil  Service  Commission  first  published 
information  in  the  Federal  Register  on  September  11,  1946,  to  give  effect  to  sec¬ 
tion  3  of  the  Administrative  Procedure  Act.  Amendments  of — and  additions  to — 
this  material  were  published  in  the  Federal  Register  for  February  1,  1947,  Febru¬ 
ary  25,  1947,  May  1,  1947,  May  14,  1947,  June  11,  1947,  November  5,  1947,  and 
December  27,  1947.  This  material  was  designated  as  parts  01  and  02  of  the 
Commission’s  regulations,  and  was  scheduled  for  codification  in  chapter  1  of  title 
5  of  the  Code  of  Federal  Regulations.  However,  the  Commission  published 
information  in  the  Federal  Register  for  October  22,  1948,  indicating  that  parts 
01  and  02  would  not  be  codified,  and  that  future  amendments  of  this  material 
would  be  published  in  the  Notices  section  of  the  Federal  Register. 

In  the  interim,  the  Attorney  General's  Manual  on  the  Administrative  Procedure 
Act  was  published  in  late  1947,  and  the  interrpretations  provided  in  that  manual 
indicated  that  few,  if  any,  functions  of  the  Civil  Service  Commission  were  sub¬ 
ject  to  any  of  the  provisions  of  the  Administrative  Procedure  Act.  The  Com¬ 
mission  eventually  adopted  this  position,  with  the  major  reasons  for  doing  so 
being  as  follows : 

Section  3  of  the  act  excepts  “any  matter  relating  solely  to  the  internal 
management  of  an  agency.”  The  Attorney  General’s  Manual  on  the  Act 
indicates  (p.  18)  that  this  should  be  interpreted  as  excepting  matters  relat¬ 
ing  to  the  internal  management  of  the  Government  as  a  whole  as  well  as 
matters  relating  to  the  internal  management  of  individual  agencies.  Most 
of  the  Commission’s  operations  relate  to  the  internal  management  of  the 
Government  as  a  whole. 

Section  4  of  the  act  specifically  excepts  “any  matter  relating  to  agency 
management  or  personnel.”  The  Attorney  General’s  Manual  also  interprets 
this  phrase  (p.  27)  as  applicable  to  the  Government  as  a  wffiole  and  not 
just  to  individual  agencies. 

Section  5  of  the  act  excepts  matters  relating  to  “the  selection  or  tenure 
of  an  officer  or  employee  of  the  United  States  other  than  examiners  appointed 
pursuant  to  section  11.” 

Accordingly,  the  Administrative  Procedure  Act  affects  the  Commission’s  oper¬ 
ations  as  follows : 

(1)  “In  the  adjudication  of  cases” — to  those  cases  which  involve  (a) 
alleged  political  activity  on  the  part  of  officers  or  employees  of  State  or  local 
agencies  whose  principal  employment  is  in  connection  with  a  federally 
financed  activity  (sec.  12  of  the  Hatch  Act,  5  U.S.C.  118k)  and  (b)  the 
discharge  of  examiners  appointed  pursuant  to  section  11  of  the  Administra¬ 
tive  Procedure  Act  (5  U.S.C.  1010)  ;  and 
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(2)  “In  other  areas’’ — in  rulemaking  to  carry  out  the  provisions  of  the 
Federal  Employees  Health  Benefits  Act  of  1959.  (Members  of  the  public 
may  become  “carriers”  of  health  benefits  plans  under  this  act. ) 

Our  answers  to  all  of  the  subcommittee’s  questions  are  made  on  the  basis  of 
the  above-described  applicability  of  the  Administrative  Procedure  Act  to  the 
Commission’s  operations. 

2.  The  only  actions  of  the  type  referred  to  in  this  question  2  which  the  Com¬ 
mission  currently  takes  for  the  purpose  of  satisfying  the  requirements  of  section 
3  of  the  Administrative  Procedure  Act  relate  to  the  specific  areas  described  in 
our  answer  to  question  1  as  being  subject  to  the  Administrative  Procedure  Act. 
Accordingly,  the  following  further  answers  to  this  question  are  made  with  this 
fact  in  mind : 

(a)  and  (b).  Annually,  the  Commission  publishes  information  on  its  central 
and  field  organizations  in  the  U.S.  Government  Organization  Manual  which,  we 
believe,  contains  substantially  the  same  information  required  for  publication  in 
the  Federal  Register  by  section  3(a)  (1)  of  the  Administrative  Procedure  Act, 
e.g.,  this  information  appears  in  the  1964-05  edition  at  pages  496-505.  In  addi¬ 
tion,  this  information  contains  some — but  not  all — of  the  information  called 
for  by  section  3(a)  (2)  of  the  Administrative  Procedure  Act.  (As  indicated  in 
the  foreword  of  that  manual,  it  is  a  special  edition  of  the  Federal  Register  but 
is  not  issued  to  satisfy  the  publication  requirements  of  sec.  3  of  the  Admin¬ 
istrative  Procedure  Act.) 

(c)  Under  section  12,  Hatch  Political  Activities  Act,  as  amended,  5  U.S.C. 
118k. — Section  12(d)  of  this  act  states  that  “The  Commission  is  authorized  to 
adopt  such  reasonable  procedure  and  rules  and  regulations  as  it  deems  necessary 
to  execute  its  functions  under  this  section.”  Section  15  of  the  act  states :  “The 
provisions  of  this  act  which  prohibit  persons  to  whom  such  provisions  apply  from 
taking  any  active  part  in  political  management  or  in  political  campaigns  shall  be 
deemed  to  prohibit  the  same  activities  on  the  part  of  such  persons  as  the  U.S. 
Civil  Service  Commission  has  heretofore  determined  are  at  the  time  this  section 
takes  effect  prohibited  on  the  part  of  employees  in  the  classified  civil  service  of 
the  Unitd  States  by  the  provisions  of  the  civil  service  rules  prohibiting  such  em¬ 
ployees  from  taking  any  active  part  in  political  managment  or  in  political 
campaigns.”  On  the  basis  of  the  provisions  of  sections  12  and  15,  no  rulemaking 
has  been  necessary,  other  than  the  rules  of  practice  for  the  adjudication  of 
cases.  These  appear  at  5  CFR  part  151. 

Dicharge  of  examiners  appointed  pursuant  to  section  11  of  the  Administrative 
Procedure  Act. — The  rules  adopted  by  the  Commission  in  this  area  appear  at  5 
CFR  part  930  ( Subpart  B ) . 

Rulemaking  to  carry  out  the  provisions  of  the  Federal  Employees  Health  Bene¬ 
fits  Act  of  1059. — The  rules  adopted  by  the  Commission  in  this  area  appear  at 
5  CFR  Part  890. 

(d)  In  1949,  the  Commission  published  a  book  entitled  “Hatch  Act  Decisions 
of  the  U.S.  Civil  Service  Commission,”  which  was  prepared  by  the  then  Com¬ 
mission  Hearing  Examiner  wTho  handled  cases  under  section  12  of  the  Hatch 
Act.  Among  other  things,  this  book  contains  information  of  the  type  referred 
to  in  this  question ;  and  members  of  the  public  who  contact  the  Commission  for 
information  on  section  12  are  advised  of  the  availability  of  this  book  through 
*he  Superintendent  of  Documents  for  $1.50. 

( e)  The  Commission  has  not  published  any  rules  of  this  type. 

3.  Part  2  of  the  book  referred  to  in  our  answer  to  question  2(d)  is  described 
as  “A  Case  Book  on  Commission  Decision,”  and  outlines  the  final  report  and 
order  in  the  significant  section  12  cases  decided  by  the  Commission  up  to  that 
time.  Otherwise,  the  Commission  has  not  actually  published  its  report  and 
orders  in  these  cases.  However,  the  material  published  in  the  Federal  Register 
during  the  1946-47  period  to  give  effect  to  section  3  of  the  Administrative  Proce- 
due  Act  (as  described  in  the  answer  to  question  1)  contained  a  rule  to  the  effect, 
that  the  Commission  would  make  final  opinions  and  orders  in  these  cases  avail¬ 
able  for  public  inspection,  and  the  Commission  has  continued  to  do  this  since 
that  time.  The  Commission  also  does  the  same  thing  in  removal-of-hearing- 
examiner  cases,  but  has  not  actually  published  a  rule  to  that  effect. 

4.  None. 

5.  Cases  subject  to  the  Administrative  Procedure  Act. — Opinions  and  orders 
may  be  used  and  cited  as  precedents  in  cases  in  w'hich  State  and  local  employees 
are  being  removed  under  authority  of  section  12  of  the  Hatch  Act  and  of  hearing 
examiners  being  removed  under  section  11  of  the  Administrative  Procedure  Act. 
In  so  doing,  the  Commission  does  not  cite  or  use  opinions  and  orders  as  precedents 
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in  other  proceedings  which  are  not  available  to  the  public  to  the  extent  described 
in  the  answer  to  question  3. 

Cases  not  subject,  to  the  Administrative  Procedure  Act. — The  Commission’s 
organization  adjudicates  numerous  types  of  “appeals”  from  applicants  for  Fed¬ 
eral  employment  and  from  employees  of  other  agencies.  Typical  of  these  cases 
are  appeals  from  employees  who  have  been  discharged  or  subjected  to  other 
disciplinary  actions  that  are  subject  to  section  14  of  the  Veterans’  Preference 
Act  (5  U.S.C.  Sup.  863).  In  many  of  these  cases,  a  Commission  adjudicating 
office  may  decide  a  case  on  the  basis  of  a  precedent  case  w7hich  is  not  published 
or  otherwise  available. 

6.  and  7.  Records,  files,  interpretations,  etc.,  in  cases  subject  to  the  Adminis¬ 
trative  Procedure  Act. — The  Commission  will  make  this  material  available  to 
the  general  public  on  much  the  same  basis  that  it  makes  opinions  and  orders 
available  in  cases  under  section  12  of  the  Hatch  Act.  (See  answer  to  question 
3.) 

Records,  files,  interpretations,  etc.,  in  cases  not  subject  to  the  Administrative 
Procedure  Act. — The  Commission  publishes  a  large  body  of  regulations  in  the 
Federal  Register  on  how  its  operations  are  carried  out  (see  chapter  1  of  5 
CFR).  It  also  publishes  extensive  supplementary  information  in  the  Com¬ 
mission’s  Federal  Personnel  Manual  which  reflects  policies,  procedures,  inter¬ 
pretations,  and  legal  opinions.  The  Commission — and  Federal  agencies  gen¬ 
erally — ordinarily  will  make  a  copy  of  this  manual  available  in  their  offices  to 
members  of  the  public  on  request,  and  any  person  may  order  a  copy  from  the 
Superintendent  of  Documents.  On  the  other  hand,  the  Commission  does  not 
make  available  to  the  public  on  request  the  following : 

(a)  Examination  questions  and  other  examining  material. 

( b )  Ratings  made  by  individuals  in  civil  service  examinations. 

(c)  Records  and  files  not  relating  to  actions  or  cases  subject  to  the 
Administrative  Procedure  Act. 

( d, )  Information  from  the  Commission’s  investigative  flies. 

(e)  Information  from  retirement  records. 

(/)  Information  from  medical  records  of  applicants  and  employees. 

(g)  Results  of  inspections  of  agency  operations  under  delegation  of 
authority. 

The  Civil  Service  Act,  5  U.S.C.  632.  et  seq.,  and  other  statutes  administered 
by  the  Commission  including  the  Civil  Service  Retirement  Act,  5  U.S.C.  2251, 
et  seq.,  and  the  Veterans’  Preference  Act  of  1944,  as  amended,  5  U.S.C.  851,  et 
seq.,  provide  the  bases  upon  which  the  Commission  generally  relies  for  the 
nondisclosure  of  information  within  the  categories  outlined  above.  Although 
the  statutes  do  not  expressly  authorize  the  Commission  to  restrict,  by  regu¬ 
lation,  the  release  of  information,  the  Commission  considers  that  it  has  the 
authority  to  do  so  if  necessary  in  the  public  interest  and  the  effective  adminis¬ 
tration  of  the  laws  subject  to  its  jurisdiction. 

8.  Actions  subject  to  the  Administrative  Procedure  Act. — None.  We  believe 
(1)  the  rules  of  practice  in  actions  proposed  against  State  and  local  employees 
under  section  12  of  the  Hatch  Act  (5  CFR,  pt.  151)  and  hearing  examiners  ap¬ 
pointed  under  section  11  of  the  Administrative  Procedure  Act  (5  CFR,  pt.  930, 
subpart  B)  and  (2)  the  rules  to  carry  out  the  provisions  of  the  Federal  Employees 
Health  Benefits  Act  of  1959  (5  CFR,  pt.  890)  satisfy  the  intent  of  the  require¬ 
ments  referred  to  here. 

Actions  not  subject  to  the  Administrative  Procedure  Act. — The  Commission 
does  not  publish  in  the  Federal  Register  the  organization  or  procedure  which 
an  applicant  for  (1)  Federal  employment  should  follow  when  appealing  a  rating 
assigned  in  a  civil  service  examination,  and  (2)  annuity  should  follow  in  a 
so-called  Hiss  Act  case  under  5  U.S.C.  2281,  et  seq.  However,  these  applicants 
are  given  this  information  by  other  means. 

9.  None. 

10.  As  indicated  in  our  previous  answers,  the  exception  in  section  3(2)  of  the 
Administrative  Procedure  Act  is  one  of  the  major  reasons  why  the  Commission 
considers  that  most  of  its  functions  are  not  subject  to  the  Administrative 
Procedure  Act. 

11.  We  consider  that  this  term  means  a  record  relating  to  an  action  or  case 
that  is  subject  to  the  provisions  of  the  Administrative  Procedure  Act. 
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The  material  that  we  consider  covered  by  the  request  contained  in  the  last 
paragraph  of  the  subcommittee’s  letter  is  as  follows  : 

1.  United  States  Government  Organization  Manual  for  1964-65  (pps. 
496-505). 

2.  Book  entitled  “Hatch  Act  Decisions  of  the  United  States  Civil  Service 
Commission.” 

3.  5  CFR,  part  151. 

4.  5  CFR,  part  890. 

5.  5  CFR,  part  930  ( subpart  B ) . 

6.  Material  from  Federal  Register  for  September  11,  1946,  February  1, 
1947,  February  25,  1947,  May  1,  1947,  May  14,  1947,  June  11,  1947,  November 
5, 1947,  December  27, 1947,  and  October  22, 1948. 

Copies  of  all  except  the  publication  described  in  1  are  attached. 


Reply  From  the  District  of  Columbia  Government 


Government  of  the  District  of  Columbia, 

Washington,  D.G.,  March  10, 1965. 

Hon.  John  E.  Moss, 

U.8.  House  of  Representatives. 


Dear  Mr.  Moss  :  This  is  in  reply  to  your  letter  dated  February  12,  1965,  request¬ 
ing  that  we  provide  the  Foreign  Operations  and  Government  Information  Sub¬ 
committee  with  information  on  implementation  by  the  District  government  of 
5  U.S.C.  1002,  the  Administrative  Procedures  Act  of  1946. 

Since  the  government  of  the  District  of  Columbia  is  specifically  exempted  in 
5  U.S.C.  1001(a)  from  the  provisions  of  the  act,  I  will  not  attempt  to  answer  each 
of  the  11  detailed  questions  of  your  letter. 

The  District  government  has,  nevertheless,  given  extensive  attention  to  its 
administrative  procedures  and  has  developed  a  thorough  coverage  designed  ex¬ 
pressly  for  its  type  of  activities.  It  is  our  belief,  therefore,  that  adequate  adminis¬ 
trative  procedures  are  provided  within  the  District  government.  For  example, 
there  are  a  number  of  special  appellate  groups  that  are  designed  exclusively  to 
provide  administrative  remedies,  such  as  the  Contract  Appeals  Board,  the  Board 
of  Appeals  and  Review,  the  Fire  and  Police  Trial  Boards,  and  the  Motor  Vehicle 
Owner’s  and  Operators’  Appeals  and  Review  Board.  In  addition,  a  number  of 
District  agencies  provide  appellate  procedures  from  actions  taken  by  their  own 
agencies  such  as  the  Department  of  Occupations  and  Professions,  and  the  Alco¬ 
holic  Beverage  Control  Board. 

Notices  of  rules  and  regulations  are  published  in  the  District  Register  every 
2  weeks  and  consolidated  in  the  Code  of  the  District  of  Columbia  Regulations. 
Subscribers  to  a  Regulation  Code  Amendment  Service  receive  notice  of  changes 
within  a  few  days  of  their  adoption. 

Official  records  are  made  available  to  members  of  the  press  and  the  general 
public  upon  showing  of  sufficient  purposeful  reasons  as  contrasted  to  reasons  of 
curiosity.  This  applies  to  all  matters  involving  the  conduct  of  public  business 
but  not  records  which,  for  the  proper  protection  of  the  best  interest  of  the 
municipal  corporation,  are  of  a  confidential  nature. 

Should  you  wish  to  maintain  liaison  between  your  subcommittee  and  the 
District  government  in  this  matter,  please  contact  Mr.  Paul  Flaherty  on  Code 
137,  extension  441. 

If  you  would  like  to  discuss  this  matter  further  or  wish  additional  information, 
please  let  me  know. 

Sincerely  yours, 


Walter  N.  Tobriner, 
President,  Board  of  Commissioners. 
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Reply  From  Expoet-Import  Bank  of  Washington 


Export-Import  Bank  of  Washington, 

Washington,  D.C.,  March  12, 1965. 

Hon.  John  E.  Moss. 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  This  is  in  response  to  your  request  of  February  12,  1965,  con¬ 
cerning  your  study  and  evaluation  of  the  availablity  of  information  from  Federal 
departments  and  agencies.  Our  replies  to  your  numbered  questions  follow : 

1.  Section  1002  of  5  U.S.C.  applies  to  all  functions  of  the  Bank.  There  are  no 
constituent  units  of  the  Bank  to  which  section  1002  does  not  apply.  The  Bank 
has  no  branches  or  field  offices.  Our  only  office  is  in  Washington,  D.C. 

2.  The  basic  principles  by  which  the  Bank  is  guided  in  its  operations  and  the 

procedures  for  filing  applications  for  loan  and  guarantee  assistance  were  pub¬ 
lished  in  the  Federal  Register  of  August  24,  1957,  on  pages  6863-6865.  (12 

C.F.R.  401-402.) 

3.  4,  and  5.  Not  applicable  since  the  Bank  has  no  adjudicatory  function. 

6.  Information  is  maintained  and  made  available  for  public  inspection  as 
provided  in  12  C.F.R.  401.3(f). 

7.  The  only  limitation  upon  the  availablity  of  records  and  files  is  in  regard 
to  matters  requiring  protection  of  the  national  defense  or  foreign  policy,  matters 
relating  to  internal  management,  including  personnel  rules  and  practices  where 
personal  privacy  is  a  consideration  and  data  submitted  to  us  which  is  privileged 
or  confidential.  With  respect  to  the  latter,  we  believe  it  to  be  our  responsibility 
to  retain  exclusive  possession  and  control  over  privileged  or  confidential  in¬ 
formation  furnished  by  applicants  for  our  consideration  in  evaluating  requests 
for  the  Bank’s  loan  and  guarantee  assistance.  It  is  our  concern  that  such  in¬ 
formation  be  protected  so  that  the  Bank  may  obtain  the  submission  of  financial, 
production,  cost,  inventory,  sales  and  other  data  with  an  assurance  to  the 
applicant  that  such  information  will  be  used  only  for  the  limited  and  intended 
purpose  of  reaching  a  decision  on  the  applicant’s  request  for  assistance.  Where 
it  to  become  known  among  the  U.S.  exporting  community  and  foreign  purchasers 
of  U.S.  goods  and  services  that  the  Bank  could  not  be  relied  upon  to  protect 
such  data,  our  future  ability  to  obtain  fully  documented  applications  would  be 
seriously  impaired. 

8.  In  no  circumstances  are  private  parties  required  to  resort  to  organization 
or  procedure  not  published  in  the  Federal  Register. 

9  and  10.  Not  applicable  since  the  Bank  has  no  adjudicatory  functions. 

11.  The  Bank  regards  as  matters  of  official  record  all  applications,  and  docu¬ 
ments  in  support  thereof,  for  the  Bank’s  assistance  in  financing  and  facilitating 
exports  and  imports  as  well  as  documents  embodying  Bank  decisions  with  re¬ 
spect  thereto. 

There  are  enclosed  two  copies  of  12  C.F.R.  401-402  as  well  as  two  copies  of 
selected  Bank  press  releases  during  this  fiscal  year  and  our  1964  quarterly 
reports. 

We  appreciate  the  opportunity  afforded  us  to  furnish  the  foregoing  informa¬ 
tion.  If  anything  further  is  required,  we  will  be  pleased  to  cooperate. 

Sincerely  yours, 


Harold  F.  Linder. 


Reply  From  Farm  Credit  Administration 

Farm  Credit  Administration, 
Washington,  D.C.,  April  1,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss :  This  refers  to  your  letter  of  February  12,  1965,  requesting 
that  we  furnish  the  Foreign  Operations  and  Government  Information  Subcom¬ 
mittee  answers  to  certain  questions  dealing  with  section  3  of  the  Administra¬ 
tive  Procedure  Act  of  1946. 

Our  answers  are  numbered  as  are  the  questions  in  your  letter  to  which  they 
relate.  First,  however,  we  wish  to  point  out  that  the  applicability  of  the 
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Administrative  Procedure  Act  to  the  functions  of  the  Farm  Credit  Administra¬ 
tion  is  extremely  limited.  As  required  by  section  3  of  the  act,  the  Administra¬ 
tion  publishes  in  the  Federal  Register  descriptions  of  agency  organization 
including  delegations  of  final  authority,  and  certain  provisions  from  our  man¬ 
uals  which  are  also  included  in  the  Code  of  Federal  Regulations.  However, 
we  do  not  engage  in  public  rulemaking,  or  conduct  agency  hearings,  or  issue 
final  opinions  or  orders  in  the  adjudication  of  cases. 

1.  The  Farm  Credit  Administration  supervises  the  37  banks  and  about  1,209 
associations  that  comprise  the  cooperative  farm  credit  system.  The  United 
States  is  divided  into  12  farm  credit  districts.  In  each  of  these  districts  there 
is  a  Federal  land  bank  which  makes  long-term  land  mortgage  credit  available 
to  farmers,  a  Federal  intermediate  credit  bank  which  makes  intermediate-  and 
short-term  credit  available  to  them,  and  a  bank  for  cooperatives  which  makes 
credit  available  to  farmers’  marketing,  purchasing,  and  farm  business  service 
cooperatives.  There  also  is  a  Central  Bank  for  Cooperatives  in  the  District 
of  Columbia.  In  addition,  there  are  in  each  district  from  28  to  93  Federal 
land  bank  associations  and  from  26  to  77  production  credit  associations. 

We  have  not  had  occasion  to  distinguish  any  of  the  functions  of  the  Farm 
Credit  Administration  as  not  being  subject  to  5  U.S.C.  1002  according  to  its 
terms. 

2.  The  Farm  Credit  Administration  publishes  in  the  Federal  Register  those 
matters  with  which  your  questions  2 (or)  through  2(d)  are  concerned,  to  the  ex¬ 
tent  applicable.  The  Administration  does  not  make  rules  as  contemplated  by 
question  2(e).  Publications  in  the  Federal  Register  are  not  made  at  any  pre¬ 
determined  intervals,  but  are  made  when  necessary  to  amend,  modify,  or  sup¬ 
plement  existing  rules,  or  to  promulgate  new  ones. 

3.  The  Farm  Credit  Administration  does  not  engage  in  the  “adjudication 
of  cases”  and,  therefore,  has  no  occasion  to  publish  such  “final  and  interim 
opinions  or  orders.” 

4.  See  3  above. 

5.  See  3  above. 

6.  Information  contained  in  records  of  the  Farm  Credit  Administration  and 
of  the  banks  and  associations  it  supervises  is  made  available  to  the  general 
public  and  otherwise  as  provided  in  6  CFR  4.1-4.10.  The  latter  section  is  as 
follows : 

§  If. 10  Official  records  generally 

The  Farm  Credit  Administration  and  the  several  banks  or  associations 
under  its  supervision  keep  confidential  the  classes  of  records  enumerated 
in  sections  4.2,  4.4,  4.5,  and  4.8.  Information  contained  in  other  official 
records  in  the  custody  of  the  Farm  Credit  Administration  or  of  a  particu¬ 
lar  bank  or  association  may  be  made  available  to  persons  directly  and 
properly  concerned  upon  written  application  to  the  Farm  Credit  Adminis¬ 
tration  or  the  particular  bank  or  association.  Such  application  must 
identify  the  specific  information  sought  and  must  show  how  the  applicant 
is  concerned  therewith.  Such  applications  with  respect  to  official  records 
in  the  custody  of  the  Farm  Credit  Administration  may  be  granted  by  the 
Governor  or  any  Deputy  Governor  or  by  the  director  or  other  division  head 
in  charge  of  the  functions  to  which  the  records  relate.  Such  applications 
with  respect  to  official  records  in  the  custody  of  a  particular  bank  or 
association  may  be  granted  by  the  chief  executive  officer  of  the  bank  or 
association  in  accordance  with  the  provisions  of  this  part. 

7.  See  6  above. 

8.  There  appears  to  be  no  such  circumstances. 

9.  No  such  cases  have  arisen. 

10.  In  general,  the  Farm  Credit  Administration  does  not  publish  rules  dealing 
with  matters  of  internal  management  where  these  are  solely  its  concern  and 
do  not  affect  the  members  of  the  public  to  any  extent. 

11.  Official  records  are  considered  by  this  agency  to  include  those  documents 
and  information  wdth  which  6  CFR  4.1-4.10  are  concerned. 

The  codified  rules  or  documents  issued  by  the  Farm  Credit  Administration  to 
implement  5  U.S.C.  1002  are  published  as  chapter  1  of  title  6  of  the  Code  of 
Federal  Regulations,  and  amendments  thereto  (29  F.R.  2739,  4925,  6380,  6517, 
7017,  7857,  7983,  11167,  11971,  12436,  12596;  30  F.R.  915,  2002).  Codification 
of  organization  statements  and  delegations  (12  F.R.  2679)  was  discontinued 
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in  1948  (13  F.R.  5803)  but  changes  are  published  in  the  Federal  Register  (29 
F.R.  12436, 11167, 4925 ;  28  F.R.  11937 ;  26  F.R.  115) . 

For  any  liaison  that  may  be  deemed  necessary,  our  general  counsel,  Paul  O. 
Ritter,  may  be  consulted  (code  111,  extension  5891). 

Very  truly  yours, 

R.  B.  Tootell,  Governor. 


Reply  From  Federal  Aviation  Agency 

Federal  Aviation  Agency, 
Washington,  D.C.,  March  17,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and,  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  questionnaire  of  Feb¬ 
ruary  12.  1965,  regarding  the  applicability  of  section  3  of  the  Administrative 
Procedure  Act  of  1946  (  5  U.S.C.  1002)  to  this  Agency’s  operations.  The  follow¬ 
ing  numbered  responses  correspond  to  your  numbered  questions. 

1.  In  general,  section  3  of  the  Administrative  Procedure  Act  applies  to  all  func¬ 
tions  of  the  FAA,  to  the  extent  that  performance  of  the  function  affects  the 
public.  There  are  no  divisions  or  bureaus  to  which  the  section  does  not  apply 
per  se.  Of  course,  there  are  units  of  the  Agency  which  deal  primarily  with 
internal  matters,  such  as  the  Office  of  Management  Services  and  the  Office  of 
Headquarters  Operations.  However,  to  the  extent  that  these  and  any  other 
units  deal  with  the  public,  their  actions  must  conform  to  section  3. 

2.  (a)  The  FAA  publishes  an  organization  statement  in  the  Federal  Register 
which  is  subject  to  amendment  from  time  to  time  to  keep  it  current.  The  or¬ 
ganization  and  functions  of  FAA  are  also  briefly  stated  in  the  U.S.  Government 
Organization  Manual,  a  Federal  Register  publication. 

(6)  The  general  course  and  method  by  which  FAA’s  functions  are  channeled 
are  stated  in  the  organization  statement.  Insofar  as  these  functions  involve 
rulemaking,  they  are  also  reflected  in  the  Federal  Aviation  Regulations,  chapter 
I  of  title  14  of  the  Code  of  Federal  Regulations.  The  subchapter  headings  in¬ 
dicate  the  Agency  activities  to  which  the  regulations  pertain ;  namely : 

Subchapter  A — Definitions,  part  1. 

Subchapter  B — Procedural  rules,  parts  11-15. 

Subchapter  C — Aircraft,  parts  21-49. 

Subchapter  D — Airmen,  parts  61-67. 

Subchapter  E — Airspace,  parts  71-77. 

Subchapter  F — Air  traffic  and  general  operating  rules,  parts  91-105. 

Subchapter  G — Air  carrier  and  commercial  operator  certification  and  operation, 
parts  121-135. 

Subchapter  H — Schools  and  other  certificated  agencies,  parts  141-149. 
Subchapter  I — Airports,  parts  151-165. 

Subchapter  J — Navigational  facilities,  part  171. 

Subchapter  K— Administrative  regulations,  parts  181-187. 

( c )  Substantive  rules  are  adopted,  amended,  and  repealed  from  time  to  time 
as  required  under  statutory  standards  by  developments  in  aviation.  This  is  a 
continuing  process  but  action  does  not  occur  at  regular  intervals.  The  FAA 
follows  a  policy  of  giving  public  notice  of  rulemaking  under  section  4,  Adminis¬ 
trative  Procedure  Act  even  in  most  instances  where  notice  is  not  required  by 
law.  The  publication  requirements  of  the  Administrative  Procedure  Act  and 
the  Federal  Register  Act  are  fully  complied  with. 

(d)  Statements  of  general  policy  and  interpretations  for  the  guidance  of  the 
public  are  adopted  from  time  to  time  as  required  by  Agency  business,  and  pub¬ 
lished  in  the  Federal  Register. 

(e)  Rules  addressed  to  and  served  upon  named  persons  are  not  published 
but  are  open  for  public  inspection. 

3.  The  Agency  conducts  an  extensive  program  of  licensing  airmen,  aircraft, 
and  other  aviation  facilities  under  title  VI  of  the  Federal  Aviation  Act  of  1958. 
Licensing  falls  within  the  definition  of  adjudication  of  the  Administrative  Pro¬ 
cedure  Act,  section  2(d).  No  formal  proceedings  are  required  by  law. 
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Adjudicative  action  for  cause  affecting  outstanding  certificates  is  authorized 
by  section  609  of  the  Federal  Aviation  Act.  The  statute  does  not  require  formal 
hearings  by  FAA  under  sections  5,  7,  and  8  of  the  Administrative  Procedure  Act 
in  such  cases  but  provides  for  de  novo  review  by  the  Civil  Aeronautics  Board  of 
FAA  action  amending,  modifying,  suspending,  or  revoking  any  certificate.  Part 
13  of  the  Federal  Aviation  Regulations  and  part  301  of  the  Procedural  Regula¬ 
tions  of  CAB  apply  to  these  proceedings. 

Under  the  Federal  Airport  Act,  FAA  administers  a  program  of  Federal  aid 
to  public  airports.  Grants  are  made  for  specific  construction  projects  and, 
under  a  recent  amendment  to  the  act,  for  advance  planning  and  engineering  pro¬ 
posals,  when  all  statutory  and  policy  standards  are  met.  The  Federal  Airport 
Act  provides  that  FAA  action  take  the  form  of  a  grant  agreement.  Such  grant 
agreements  may  constitute  adjudication  under  section  2(c)  (d)  Administrative 
Procedure  Act. 

Under  section  901(a)  (2)  of  the  Federal  Aviation  Act,  FAA  is  authorized  to 
compromise  civil  penalties  for  violations  of  certain  provisions  of  the  act  and  the 
Federal  Aviation  Regulations. 

Copies  of  all  final  actions  involving  civil  penalty  compromises  and  certificate 
actions  are  placed  in  the  public  docket  which  is  located  in  the  FAA  Building 
and  which  is  available  for  inspection  by  the  public.  These  documents  include 
in  civil  penalty  cases,  civil  penalty  letters,  and  letters  of  acceptance,  and  in 
certificate  cases  notices  of  proposed  certificate  action  and  orders  of  suspension 
of  revocation.  Since  the  enforcement  actions  are  not  of  the  type  required  to 
be  held  under  the  provisions  of  the  Administrative  Procedure  Act,  the  main¬ 
tenance  of  the  public  docket  is  not  required  by  the  Administrative  Procedure 
Act.  The  public  docket  is  maintained  for  the  convenience  of  the  public,  and 
no  rule  has  been  published  concerning  it. 

FAA  is  an  allotting  agency  under  the  defense  materials  system.  Allotments 
may  constitute  adjudication  under  the  Administrative  Procedure  Act. 

While  there  are  no  formal  published  rules  regarding  access  to  these  adjudica¬ 
tory  findings,  all  of  them  are  available  through  the  FAA  Washington  office  or 
the  appropriate  regional  office. 

In  the  civil  rights  field,  FAA  has  certain  policing  functions.  Under  the  regula¬ 
tions  of  the  President’s  Committee  on  Equal  Employment  Opportunity,  41  CFR 
part  60-1,  as  reflected  in  FAA  regulations,  the  FAA  prosecutes  violations  of 
the  equal  opportunity  clause  by  contractors  engaged  in  work  under  Government 
contracts  let  by  FAA  and  under  federally  assisted  construction  contracts  let 
under  programs  administered  by  FAA.  The  rules  provide  for  impostion  of  sanc¬ 
tion,  partly  with  and  partly  without  the  concurrence  of  the  President’s  Com¬ 
mittee.  No  such  case  has  yet  occurred. 

Under  title  VI  of  the  Civil  Rights  Act  of  1964  and  the  implementing  FAA 
regulation,  14  CFR  part  15  which  was  approved  by  the  President,  FAA  prose¬ 
cutes  and  adjudicates  (subject  to  judicial  review)  proscribed  discriminatory 
action  by  recipients  of  FAA  financial  assistance  vis-a-vis  ultimate  beneficaries 
of  such  assistance.  Part  15  provides  for  formal  hearing  proceedings  in  such 
cases  at  the  option  of  the  respondent.  Detailed  procedural  rules  authorized  by 
part  15  have  not  yet  been  adopted. 

It  may  be  that  action  in  the  direction  of  uniformity  of  Agency  procedures 
in  the  civil  rights  field  will  be  taken  under  the  auspices  of  the  President’s  Coun¬ 
cil  on  Equal  Opportunity  (Executive  Order  11197)  or  otherwise,  and  that  the 
matter  of  publication  of  adjudication  of  violations  will  be  taken  up  in  that 
context,  but  we  have  no  present  information  to  this  effect. 

The  FAA  also  has  a  contracts  appeals  panel  which  decides  contractor  claims 
under  FAA  contracts  to  the  extent  authorized  by  the  disputes  clause  of  a  con¬ 
tract.  Decisions  in  these  cases  are  not  adjudicatory  within  the  definition  of 
section  2(d)  of  the  Administrative  Procedure  Act.  However,  the  decisions  are 
available  for  public  inspection. 

4.  Interim  or  final  opinions  and  orders  in  adjudication  would  be  held  con¬ 
fidential  when  secrecy  is  requisite  on  grounds  of  national  defense.  We  are  not 
aware  of  any  such  instance  since  FAA  was  created  in  1958. 

5.  Unpublished  opinions  or  orders  are  not  cited  as  precedents  in  any  proceed¬ 
ings  under  the  Administrative  Procedure  Act. 

6.  For  the  most  part,  the  Agency  has  no  specific  procedures  for  making  records, 
files,  opinions,  and  interpretations  available  to  the  general  public.  The  Agency 
accepts  individual  requests  for  such  materials,  and  decides  on  a  case-by-case 
basis  whether  the  materials  should  be  made  available.  It  is  the  policy  of  the 
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Agency  in  these  cases  to  make  factual  information  available  to  persons  who  are 
properly  and  directly  concerned.  The  Agency  operates  on  the  principle  that  the 
FAA  exists  to  serve  the  public  and  that  a  free  sharing  of  information  with  the 
public  is  generally  in  the  public  interest. 

Official  liles  pertaining  to  rulemaking  are  held  open  to  inspection  in  accordance 
with  Agency  regulations.  14  CFR  11.11  requires  that  these  liles  be  maintained 
in  docket  form  in  the  Office  of  the  General  Counsel,  and  be  made  available  to  any 
interested  person. 

7.  Section  1104  of  the  Federal  Aviation  Act  (49  U.S.C.  1504)  provides  that, 
if  any  person  is  required  to  submit  disclosure  of  it  and  the  Administrator  shall 
then  withhold  this  information  from  the  public,  when  it  would  adversely  affect, 
the  interest  of  the  person  and  is  not  required  in  the  interest  of  the  public.  This 
section  reads  as  follows  : 

Any  person  may  make  written  objection  to  the  public  disclosure  of  in¬ 
formation  contained  in  any  application,  report,  or  document  filed  pursuant 
to  the  provisions  of  this  Act  or  of  information  obtained  by  the  Board  or  the 
Administrator,  pursuant  to  the  provisions  of  this  Act,  stating  the  grounds 
for  such  objection.  Whenever  such  objection  is  made,  the  Board  or  Admin¬ 
istrator  shall  order  such  information  withheld  from  public  disclosure  when, 
in  their  judgment,  a  disclosure  of  such  information  would  adversely  affect 
the  interests  of  such  person  and  is  not  required  in  the  interest  of  the  public. 
The  Board  or  Administrator  shall  be  responsible  for  classified  information 
in  accordance  with  appropriate  law :  Provided,  That  nothing  in  this  section 
shall  authorize  the  withholding  of  information  by  the  Board  or  Admin¬ 
istrator  from  the  duly  authorized  committees  of  the  Congress. 

49  U.S.C.  1472(f)  provides  a  criminal  penalty  for  the  disclosure  of  such  informa¬ 
tion  unless  directed  by  the  Administrator  or  a  court  of  competent  jurisdiction. 

Agency  regulations  (14  CFR  185.15)  deal  specifically  with  the  question  of 
disclosing  FAA  documents  and  records  in  legal  proceedings  between  private  liti¬ 
gants.  Such  records  may  be  released  only  after  appropriate  review  by  a  member 
of  the  Office  of  the  General  Counsel.  Guidelines  for  the  release  of  information 
in  these  and  other  circumstances  are  set  forth  in  Agency  Handbook  OA  P  1200.2 
entitled,  “Release  of  Information  by  FAA  Employees.”  Further  guidelines  on 
the  release  of  information  marked  “Top  Secret,”  “Secret,”  “Confidential,”  “For 
Official  Use  Only,”  “NATO,”  “SEATO.”  “CENTO,”  and  “AEC  Restricted”  are 
contained  in  Agency  Handbook  OA  P  1600.2  and  Agency  order  AD  1600.3.  Copies 
of  these  regulations  and  internal  directives  are  enclosed. 

8.  Private  parties  are  not  required  to  resort  to  FAA  organization  or  procedure 
not  published  in  the  Federal  Register. 

9.  There  are  no  rules  in  effect  which  were  not  published  because  they  involved 
a  function  of  the  United  States  requiring  secrecy  in  the  public  interest. 

10.  The  FAA  has  a  body  of  internal  directives  which  relate  solely  to  internal 
Agency  management.  They  are  addressed  to  FAA  officers  and  employees  only 
and  do  not  prescribe  the  conduct  or  determine  the  rights  or  liabilities  of  any 
members  of  the  public.  They  are,  therefore,  not  public  rules  and  they  are  not 
published. 

11.  This  Agency  considers  as  “matters  of  official  record’”  the  records  in  hearing 
cases ;  exchanges  between  parties  and  FAA  in  any  adjudications ;  the  rulemaking 
dockets:  and  all  FAA  rules,  orders,  or  decisions,  with  supporting  opinions  (if 
any),  which  determine  rights  or  liabilities,  or  prescribe  the  conduct,  of  members 
of  the  public,  or  inform  the  public  of  FAA  policy.  Also  included  are  reports  filed 
with  the  FAA  and  FAA  correspondence  with  members  of  the  public.  However, 
any  such  materials  either  withheld  from  public  disclosure  under  section  1104  of 
the  Federal  Aviation  Act  because  disclosure  would  adversely  affect  the  interests 
of  the  person  submitting  the  information  and  is  not  required  in  the  interest  of 
the  public,  or  kept  secret  on  grounds  of  national  defense,  are  not  considered 
“matters  of  official  record”  in  the  sense  of  “public  records”  as  used  in  section 
3(c)  Administrative  Procedure  Act. 

Disclosure  of  any  fact  or  information  which  was  gathered  during  the  course 
of  an  examination  of  the  accounts,  records,  or  memorandums  of  an  air  carrier, 
is  prohibited  by  section  902(f)  of  the  Federal  Aviation  Act  excepted  as  directed 
by  the  Administrator. 

Information  collected  or  developed  by  FAA  for  the  purpose  of  dissemination 
to  the  public  (section  311  of  the  Federal  Aviation  Act)  is,  of  course,  available 


FEDERAL  PUBLIC  RECORDS  LAW 


429 


to  the  public  but  is  not  considered  as  technically  within  the  scope  of  the  term 
“official  record.” 

Sincerely, 

Harold  W.  Grant, 

Lieutenant  General,  V.8.  Air  Force, 

Deputy  Administrator. 


Reply  From  Federal  Coal  Mine  Safety  Board  of  Review 

Federal  Coal  Mine  Safety  Board  of  Review, 

Washington,  D.C.,  February  28, 1065. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss  :  Reference  your  letter  dated  February  12,  1965,  relating  to 
the  public  information  policies  and  practices  of  this  agency,  the  following  an¬ 
swers  to  your  questions  are  submitted : 

1.  The  proceedings  of  the  Board  are  specifically  exempted  from  the  application 
of  the  Administrative  Procedure  Act  under  section  213  of  the  Federal  Coal 
Mine  Safety  Act  (66  Stat.  709).  However,  as  a  matter  of  comity,  the  Board 
uniformly  adheres  to  the  provisions  of  the  Administrative  Procedure  Act,  in¬ 
cluding  section  3  thereof,  to  the  extent  that  the  Administrative  Procedure  Act 
is  not  inconsistent  with  the  express  statutory  requirements  of  the  Federal  Coal 
Mine  Safety  Act.  (There  are  no  subordinate  divisions,  bureaus,  branches,  or 
other  constituent  units  in  this  agency.) 

2.  The  Board  publishes  in  the  Federal  Register  its  statement  or  ogranization 
and  rules  of  procedure,  and  amendments  thereto,  as  required  by  section  3  (a)(1), 
(a)  (2),  and  (a)  (3)  of  the  Administrative  Procedure  Act.  (The  Board  does  not 
issue  statements  of  general  policy  or  interpretations,  or  rules  addressed  to  and 
served  upon  named  persons.)  Moreover,  the  Board  furnishes  copies  of  these 
statements  and  rules,  without  charge,  to  all  interested  persons  and  to  any  other 
member  of  the  public  who  so  requests.  Also,  all  interested  persons  are  promptly 
advised  by  information  circular,  or  other  notification,  when  amendments  to  the 
statement  of  organization  or  rules  of  procedure  are  issued.  These  materials  are 
published  at  such  intervals  as  the  need  therefor  demands. 

3.  Pursuant  to  sections  205(f)  and  207(i)  of  the  Federal  Coal  Mine  Safety 
Act  (66  Stat.  698,  702),  and  sections  401.34  and  401.38  of  the  Board’s  rules  of 
procedure  (30  CFR  401.34,  401.38),  which  are  consonant  with  section  3(b)  of 
the  Administrative  Procedure  Act,  all  final  and  interim  opinions  and  orders  of 
the  Board  are  served  upon  the  parties  and  their  representatives,  and  are  entered 
upon  the  official  record,  which  is  open  to  the  public  at  the  Board’s  offices.  More¬ 
over,  copies  of  all  substantive  decisions  of  the  Board  are  distributed,  without 
charge,  to  all  interested  persons  and  to  any  other  member  of  the  public  who 
requests  a  copy. 

4.  In  no  case  does  the  Board  refrain  from  publishing  interim  and  final  opinions 
or  orders. 

5.  No  unpublished  opinions  or  orders  of  the  Board  are  cited  or  used  as  prece¬ 
dents  in  other  proceedings. 

6.  Any  person  who  desires  may  examine  the  transcripts  and  complete  official 
records  in  all  cases  at  the  Board’s  offices.  In  addition,  as  already  indicated, 
the  Board’s  decision  in  each  case  is  supplied  to  any  person  who  requests  a  copy 
thereof. 

7.  The  general  public  has  access  to  all  records  and  files  of  the  Board,  except 
internal  documents,  such  as  intra-agency  memorandums  relating  to  the  de¬ 
termination  of  particular  Board  cases ;  executive  communications  which  have 
been  designated  as  “privileged” ;  documents  relating  to  personnel  security,  re¬ 
ceived  from  and  stamped  “confidential”  by  Government  investigative  agencies ; 
and  other  personnel  records  on  file  with  this  agency. 

8.  Under  no  circumstances  are  private  parties  dealing  with  the  Board  required 
in  any  manner  to  resort  to  organization  or  procedure  not  published  in  the  Federal 
Register. 

9.  There  are  no  types  of  cases  in  which  the  Board  has  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest. 
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10.  The  Board  has  deemed  it  unnecessary  to  publish  rules  concerning  matters 
referred  to  in  the  answer  to  question  7,  above,  because  the  confidentiality  of 
such  documents  is  well  recognized  in  a  quasi- judicial  agency  like  the  Board,  or 
because  the  inaccessibility  of  such  documents  is  dictated  by  the  requirements 
of  other  departments  or  agencies. 

11.  The  term  “oflicial  record,”  which  appears  in  section  3(c)  of  the  Admin¬ 
istrative  Procedure  Act,  is  likewise  adverted  to  in  sections  205(f)  and  207 (i) 
of  the  Federal  Coal  Mine  Safety  Act  (66  Stat.  698,  702)  ;  in  sections  401.34  and 
401.38  of  the  Board’s  rules  of  procedure  (30  CFR  401.34,  401.38)  ;  and  in  section 
5  of  the  Board’s  statement  of  organization.  Pursuant  to  the  requirements  of 
these  provisions,  the  Board  includes  in  such  records  all  papers  filed  by  the  parties, 
all  Board  notifications  to  the  parties,  and  all  other  official  acts  of  the  Board, 
including  all  findings,  orders,  and  opinions  issued  in  the  case. 

As  you  requetsed,  enclosed  are  two  copies  of  the  following  Board  publications  : 
Statement  of  Organization,  as  amended ;  Rules  of  Procedure,  as  amended ;  Infor¬ 
mation  Circulars  Nos.  1,  2,  and  3;  and  Change  of  Address  Notification.  Copies 
of  Board  decisions  are  also  available,  if  you  so  desire. 


For  the  Board. 

Sincerely  yours, 


Robert  J.  Freehling,  General  Counsel. 


Reply  From  Federal  Communications  Commission 

Federal  Communications  Commission, 

Washington,  D.C.,  April  28,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and,  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives,  Washing¬ 
ton,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  letter  of  February  12, 
1965,  in  which  you  request  answers  to  a  number  of  questions  concerning  public 
information  practices  to  aid  in  your  subcommittee’s  study  of  section  3  of  the 
Administrative  Procedure  Act  of  1946  (  5  U.S.C.  1002).  The  information  you 
requested  is  as  follows: 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

As  5  U.S.C.  1002  applies  to  all  functions  of  the  Commission,  there  are  no  units 
of  the  Commission  to  which  this  section  does  not  apply. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish — 

( а)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)  (1) 
of  the  Administrative  Procedure  Act)  ; 

(б)  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)  (3)  of 
statute)  ; 

( d)  Statement  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)(3)  of  statute)  ; 
and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)(3)  of  statute)  ? 

The  information  referred  to  in  this  question  is  primarily  contained  in  the 
rules  and  regulations  of  the  Commission.  Rules  of  general  applicability,  except 
those  dealing  with  ratemaking,  are  published  in  the  Federal  Register  as  they 
are  issued  or  amended,  and  also  in  the  Code  of  Federal  Regulations  (47  CFR). 
A  looseleaf  rules  service  is  available  from  the  Government  Printing  Office  in  10 
separate  volumes.  The  rules  pertaining  to  radio  are  also  printed  in  Pike  and 
Fischer,  “Radio  Regulation,”  a  private  service.  Commission  rulemaking  docu¬ 
ments,  such  as  notices  of  proposed  rulemaking,  and  reports  and  orders,  are  pub¬ 
lished  in  the  Federal  Register  and  are  also  available  from  the  Commission’s 
Office  of  Reports  and  Information.  This  is  not  true,  however,  of  ratemaking 
and  certain  rules  of  special  applicability,  such  as  those  prescribing  depreciation 
rates.  Decisions  in  rulemaking  cases  involving  rates  and  similar  matters  are 
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ordinarily  published  in  the  FCC  reports  and  are  available  at  the  Information 
Office.  Publication  of  rules  and  rulemaking  documents  in  the  Federal  Register 
occurs  within  7-10  days  after  their  adoption.  Important  final  rulemaking  docu¬ 
ments  are  published  in  the  FCC  Weekly  Reports,  available  from  the  Government 
Printing  Office.  In  addition,  all  rulemaking  dockets  (containing  all  documents 
issued  by  the  Commission,  pleadings  and  correspondence  pertaining  to  each  rule- 
making  proceeding)  are  available  for  public  inspection  at  the  Commission’s 
public  reference  room. 

(a)  Descriptions  of  the  central  and  field  organization  are  published  in  detail 
in  subpart  A  of  part  O  of  the  Commission’s  rules  and  in  outline  in  the  Com¬ 
mission’s  annual  reports.  General  descriptions  are  also  available  in  the  U.S. 
Government  Organization  Manual  published  by  the  Government  Printing  Office. 
Delegations  of  authority  are  contained  in  subpart  B  and  the  places  at  which  and 
the  methods  whereby  the  public  may  secure  information  or  make  submittals  for 
requests  are  stated  in  subpart  C  of  part  O  of  the  rules.  Some  instructions  given 
in  connection  with  this  delegation,  such  as  the  delegation  involving  general 
processing  of  applications,  are  contained  in  notations  to  the  minutes  and  are  not 
made  public.  We  are  reviewing  the  matter  to  consider  whether  such  notational 
material  should  also  be  made  public.  Any  action  taken  by  the  Commission  in 
this  respect  will  be  immediately  brought  to  the  attention  of  the  subcommittee. 

(b)  Statements  of  the  general  course  and  method  by  which  the  Commission’s 
functions  are  channeled  and  determined  are  contained  in  part  1,  Rules  of  Prac¬ 
tice  and  Procedure  (and,  to  some  extent,  pt.  O).  A  very  brief  outline  of  Com¬ 
mission  functions,  procedures,  and  organization  is  contained  in  an  informational 
bulletin,  “An  ABC  of  the  FCC,”  available  through  the  Commission’s  Office  of 
Reports  and  Information. 

(c)  Substantive  rules  are  published  and  otherwise  made  available  as  in¬ 
dicated  above. 

( d )  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  are  published  in  the  Federal  Reg¬ 
ister,  generally  in  the  form  of  a  public  notice.  They  are  also  available  when 
issued  from  the  Office  of  Reports  and  Information.  Many  such  statements  are 
also  printed  in  the  official  reports  of  the  Commission  and  in  Pike  and  Fischer, 
“Radio  Regulation.”  They  are  not  ordinarily  codified  or  published  as  a  part 
of  the  rules  and  regulations.  Whenever  it  is  considered  useful  to  do  so,  however, 
they  are  included  with  the  rules  (see,  e.g.,  app.  B  to  pt.  1,  47  CFR  pt.  1,  app.  B). 
In  common  carrier  cases,  general  policy  interpretations  often  appear  in  the 
memorandum  opinions  and  orders  or  Commission  decisions  in  such  matters. 

(e)  Ordinarily  the  Commission  does  not  publish  rules  addressed  to  and  served 
upon  named  persons. 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  ac¬ 
cordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

When  an  application  is  received,  an  application  file  is  established.  All  orders 
and  opinions  pertaining  to  the  application  are  placed  in  that  file,  which  is  avail¬ 
able  for  public  inspection.  Public  notices  listing  applications  ready  and  avail¬ 
able  for  processing  are  published  in  the  Federal  Register.  In  the  case  of 
broadcast  applicants,  notice  of  the  filing  of  the  application,  as  well  as  notice  of 
any  designation  of  the  application  for  hearing  must  be  given  by  the  applicant 
in  the  local  community  pursuant  to  section  311  of  the  Communications  Act 
and  sections  7,580  and  1,594  of  the  Commission’s  rules.  Orders  issued  after 
designation  and  prior  to  hearing  and  some  orders  issued  prior  to  designation 
are  published  in  the  Federal  Register. 

Upon  designation  of  an  application  for  hearing  (or  in  any  other  hearing 
matter)  a  docket  file  is  established,  in  which  all  orders,  opinions,  and  other 
papers  pertaining  to  the  hearing  proceedings  are  filed.  This  file  also  is  avail¬ 
able  for  public  inspection.  The  texts  of  orders  and  opinions  in  adjudicatory 
hearing  proceedings  are  made  available  by  the  Commission  but  are  published 
in  the  Federal  Register  only  if  they  have  general  applicability  or  legal  effect— 
i.e.,  if  they  may  affect  persons  other  than  parties  of  record.  Copies  of  all  orders 
and  opinions  are  mailed  to  counsel  for  parties. 

In  matters  of  adjudication,  final  decisions  of  the  Commission  and  of  the 
review  board,  initial  decisions  which  become  final,  and  significant  reports  and 
memorandum  opinions  are  published  weekly  in  pamphlet  form,  and  semiannually 
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in  bound  volumes,  as  the  Federal  Communications  Commission  reports.  These 
documents  are  not  published  in  the  Federal  Register.  Decisions  and  opinions 
pertaining  to  radio  are  also  printed  commercially  in  Pike  and  Fischer,  "Radio 
Regulation.”  Public  notice  is  given  of  all  final  and  interim  orders  involved 
in  the  adjudication  of  cases,  and  they  are  available  to  the  public  through  the 
Office  of  Reports  and  Information. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  8(b)  of  the  Administrative 
Procedure  Act  or  other  authority? 

The  Commission  has  not  refrained  from  publishing  interim  and  final  opinions 
or  orders  on  the  grounds  that  they  are  confidential  for  good  cause  found. 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings? 

All  opinions  and  orders  are  announced  by  the  Commission  and  published  in  the 
sense  of  being  made  publicly  available  at  the  Commission’s  Office  of  Reports 
and  Information.  In  addition,  those  opinions  and  orders  which  the  Com¬ 
mission  feels  are  of  special  significance  are  printed  in  the  FCC  reports.  The 
Commission,  therefore,  ordinarily  cites  no  opinions  and  orders  as  precedent 
which  have  not  been  made  publicly  available,  and,  in  most  instances  printed  in 
its  reports.1  The  Commission  believes  that  in  every  instance  where  an  opinion 
or  order  might  have  precedential  value,  it  should  be  printed  in  the  Federal 
Communications  Commission  reports  (as  well  as  made  public  at  the  Office  of 
Reports  and  Information)  and  has  so  instructed  the  staff  preparing  the  reports. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  flies,  interpretations  and  legal  opinions  of  your  agency? 

Sections  0.401-0.431  (47  CFR  0.401-0.431)  of  the  Commission’s  rules  describe 
the  records  and  files  which  are  open  to  public  inspection,  the  places  where  they 
may  be  inspected,  and  the  procedures  to  be  followed.  (For  further  details,  see 
answer  to  question  7.)  In  addition,  these  sections  set  out  the  procedure  whereby 
interested  parties  may  request  the  Commission  to  inspect  those  records  which 
are  not  generally  made  available  to  the  public.  Moreover,  much  of  the  informa¬ 
tion  available  for  inspection  at  times  and  places  designated  by  the  Commission 
is  also  published  in  such  documents  as  the  Federal  Register,  Commission  public 
notices,  the  Commission’s  annual  report,  and  the  weekly  and  semiannual  compila¬ 
tions  of  FCC  docket  case  decisions  which  are  printed  and  sold  by  the  Government 
Printing  Office. 

With  respect  to  agency  interpretations,  pursuant  to  section  3  of  the  Admin¬ 
istrative  Procedure  Act  we  publish  in  the  Federal  Register  statements  of  general 
policy  or  interpretations  formulated  by  the  agency  for  the  guidance  of  the  public. 
In  addition,  we  have  published  in  the  Federal  Register  other  general  policy  state¬ 
ments  which,  although  not  required  to  be  published,  are  of  sufficient  importance 
in  our  opinion  to  justify  publication  (e.g.,  “Political  Broadcast  Primer”;  “Fair¬ 
ness  Primer”).  We  have  also  adopted  a  policy  of  publishing  such  statements  in 
the  FCC  reports.  Further,  as  to  all  interpretations  having  general  applicability, 
the  Commission  issues  public  notices  which  may  be  obtained  at  the  Commission’s 
Office  of  Reports  and  Information. 

The  Commission  does  not  ordinarily  issue  legal  opinions  as  such.  Its  opinions 
and  orders,  made  pnblic  as  discussed  above  (see  especially  the  answer  to  ques¬ 
tion  3)  do,  of  course,  often  refer  to  the  legal  basis  and  reasons  for  the  Commis¬ 
sion’s  decision.  Legal  opinions  of  the  Commission’s  General  Counsel  or  other 
staff  attorneys  are  generally  prepared  for  the  guidance  of  the  Commission  and 
are  not  made  public.  On  occasion,  the  legal  opinion  of  the  Commission,  or  its 
General  Counsel,  is  requested  by  a  committee  of  Congress,  in  which  event  any 
further  dissemination  of  the  matter  rests  in  the  discretion  of  the  congressional 
committee. 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to  the 
general  public,  either  by  statute,  rule,  or  practice? 

The  following  limitations  are  placed  upon  the  availability  of  records  and  files 
to  the  general  public : 


1  One  notnble  exception  is  that  from  1950  to  1957,  the  FCC  reports  were  not  printed  due 
to  a  lack  of  funds,  although  opinions  and  orders  issued  during  that  period  continue  to  be 
cited  ns  precedent  (with  citations  to  Pike  and  Fischer,  “Radio  Regulation”).  Funds  have 
been  obtained,  and  we  are  now  in  the  process  of  issuing  Federal  Communications  Commis¬ 
sion  reports  covering  the  above-noted  years. 
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A.  BY  STATUTE 

1.  The  Communications  Act 

(а)  Section  4(j)  (47  U.S.C.  154(j))  provides  in  part  that  the  Commission 
“*  *  *  is  authorized  to  withhold  publication  of  records  or  proceedings  contain¬ 
ing  secret  information  affecting  the  national  defense.” 

( б )  Section  213  ( f )  ( 47  U.  S.C.  213  ( f ) )  provides  that  the  Commission  may  make 
rules  and  regulations  for  the  purpose  of  administering  that  section  and  states : 
“*  *  *  Unless  otherwise  ordered  by  the  Commission,  with  the  reasons  therefor, 
the  records  and  data  of  the  Commission  shall  be  open  to  the  inspection  and  ex¬ 
amination  of  the  public  *  *  This  provision  has  been  interpreted  as  giving 
the  Commission  discretionary  authority  to  withhold  from  public  inspection  re¬ 
ports  required  by  that  section. 

(c)  Section  412  (47  U.S.C.  412)  provides  that  the  Commission  may,  if  the 
public  interest  will  be  served  thereby,  keep  confidential  any  contract,  etc.,  re¬ 
lating  to  foreign  wire  or  radio  communication  when  the  publication  of  such  would 
place  American  communication  companies  at  a  disadvantage  in  meeting  the  com¬ 
petition  of  foreign  communication  companies. 

( A )  Section  605  (47  U.S.C.  605)  prohibits  the  Commission  from  publicly 
divulging  information  obtained  in  the  course  of  its  monitoring  activities,  except, 
of  course,  in  the  instance  where  there  is  involved  the  question  of  a  violation  of 
the  Communications  Act  of  1934,  as  amended,  or  sections  1343  or  1464  of  title 
18  of  the  United  States  Code. 

(e)  Section  606  (47  U.S.C.  606)  gives  certain  war  emergency  powers  to  the 
President. 

2.  The  Administrative  Procedure  Act 

(a)  Section  3  (5  U.S.C.  1002)  of  the  Administrative  Procedure  Act  provides 
that  an  agency  need  not  publish  or  make  available  the  information  otherwise 
required  to  be  published  or  made  available  for  inspection  if  it  involves  any  func¬ 
tion  of  the  United  States  requiring  secrecy  in  the  public  interest  or  concerns  any 
matter  relating  solely  to  the  internal  management  of  an  agency.  In  addition, 
subsections  (b)  and  (c)  of  that  section  permit  an  agency  to  hold  confidential  for 
good  cause  found  all  final  opinions  or  orders  in  the  adjudication  of  cases  and 
matters  of  official  record. 

3.  18  United  States  Code  1905 

Under  this  penal  statute,  certain  confidential  information  relating  to  business 
operations,  trade  secrets,  etc.,  which  an  officer  or  employee  of  the  United  States 
obtains  in  the  course  of  his  employment  or  official  duties  is  prohibited  from 
disclosure. 

It.  5  U.S.C.  631 

Pursuant  to  that  provision,  Executive  Order  No.  10450  provides  that  with 
respect  to  Government  personnel,  certain  reports  and  investigative  material 
developed  by  investigations  described  in  that  Executive  order  shall  be  maintained 
in  confidence. 

B.  AGENCY  RULE 

1.  Section  0.403  (47  CFR  0.403),  by  providing  that  the  offices  of  the  Commis¬ 
sion  are  open  from  8 :30  a.m.  to  5  p.m.,  Monday  through  Friday,  excluding  legal 
holidays,  limits  the  hours  when  the  records  made  available  by  section  0.417  (47 
CFR  0.417)  to  the  public  at  the  offices  in  the  Commission  designated  by  sections 
0.411,  0.413,  and  0.415  (47  CFR  0.411,  0.413,  0.415)  may  be  inspected. 

2.  Section  0.417  provides,  with  some  limitations,  that  Commission  records  are 
open  to  public  inspection.  The  limitations  are  based  on  the  statutory  sections 
set  out  above. 

Subsection  (a)  provides  that  all  Commission  records  which  are  available  for 
public  inspection  are  subject  to  the  security  provisions  set  out  in  sections  4  ( j ) 
and  606  of  the  Communications  Act. 

Paragraph  (2)  gives  access  to  valuation  reports  filed  by  common  carriers  un¬ 
der  section  213  of  the  Communications  Act,  except  those  designated  by  the  Com¬ 
mission  as  confidential. 

Paragraph  (4)  provides  for  public  inspections  of  contracts,  agreements,  or 
arrangements  between  carriers  filed  pursuant  to  section  211(a)  of  the  Communi¬ 
cations  Act,  except  for  those  kept  confidential  by  the  Commission  pursuant  to 
section  412  of  the  act  because  their  disclosure  would  place  American  communica- 
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tion  companies  at  a  disadvantage  in  meeting  the  competition  of  foreign  com¬ 
munication  companies. 

Paragraphs  (5)  and  (6)  permit  inspection  of  all  documents  filed  in  connection 
with  applications  under  title  II  and  III  of  the  Communications  Act  and  all  docu¬ 
ments  filed  in  connection  with  rulemaking  proceedings  except  when  the  Com¬ 
mission  for  good  cause  found  under  section  3(c)  of  the  Administration  Procedure 
Act  designates  them  as  not  for  public  inspection. 

Paragraph  (7)  permits  public  inspection  of  all  minutes  of  Commission  actions, 
except  for  minutes  of  classified  matters  held  confidential  pursuant  to  section 
4(j)  of  the  Communications  Act,  and  minutes  of  the  executive  agenda  dealing 
with  internal  management,  or  other  matters  which  the  Commission  holds  con¬ 
fidential  for  good  cause  found  pursuant  to  section  3  of  the  Administrative  Pro¬ 
cedure  Act. 

Paragraph  (9)  allows  the  public  to  inspect  files  relating  to  submarine  cable 
landing  licenses,  except  for  maps  showing  the  exact  location  of  submarine  cables, 
which  maps  are  withheld  from  public  inspection  under  section  4(j)  of  the  Com¬ 
munications  Act. 

Also,  subsections  (b)  (1),  (2),  and  (3)  provide  that  financial  information  filed 
by  broadcasting  stations,  network  and  transcription  contracts,  information  filed 
by  equipment  manufacturers  and  personnel  files  are  not  normally  open  to  public 
inspection.  Statutory  authority  for  these  provisions  are  18  U.S.C.  1905  and  5 
U.S.C.  631. 

C.  AGENCY  PRACTICE 

Other  than  the  limitations  placed  upon  the  availability  of  records  and  files  to 
the  general  public  by  statute  or  agency  rule,  the  Commission  has  no  practice  pre¬ 
venting  the  disclosure  of  information  to  the  general  public. 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  re¬ 
quired  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  APA)  ? 

We  know  of  no  circumstance  in  which  private  parties  dealing  with  this  Com¬ 
mission  are  required  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register. 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest,  pursuant  to  section  3(1)  of  the  APA  or  other  authority? 

We  know  of  no  instance  in  which  the  Commission  has  refrained  from  publish¬ 
ing  rules  under  section  3(1)  of  the  APA  or  other  authority,  on  the  basis  that 
there  is  involved  a  function  of  the  United  States  requiring  secrecy  in  the  public 
interest. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3  (2)  of  the  APA  or  other  authority? 

Generally,  administrative  orders  and  interoffice  communications  affecting  the 
internal  administration  of  the  Commission  (e.g.,  personnel  matters,  handling 
of  security  information)  are  not  published,  although  some  are  available  for  in¬ 
spection  in  the  Commission’s  minutes  and  those  having  general  public  interest 
(e.g.,  governing  employees’  conduct)  have  been  made  available  for  public  in¬ 
spection. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  APA? 

Because  the  Commission  follows  a  policy  of  making  its  records  generally 
available,  with  the  exceptions  and  for  the  reasons  stated  in  response  to  the  above 
questions,  it  has  not  had  occasion  to  formulate  a  definition  of  “official  record” 
under  section  3(c)  of  the  APA. 

Enclosed  are  two  copies  of  parts  0  and  1  of  the  Commission’s  rules  and  reg¬ 
ulations.  We  believe  the  rules  contained  therein  implement  fully  5  U.S.C.  1002. 
Also  enclosed  are  copies  of  several  informational  bulletins  which  are  designed  to 
inform  the  general  public  as  to  how  it  may  obtain  information  as  to  the  Com¬ 
mission’s  activities. 

This  letter  was  adopted  by  the  Commission  on  April  21, 1965. 

By  direction  of  the  Commission, 


E,  William  Henry,  Chairman. 
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Reply  From  Federal  Deposit  Insurance  Corporation 

Federal  Deposit  Insurance  Corporation, 

Washington,  D.C.,  March  17, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Chairman  :  In  your  letter  of  February  12,  1905,  you  requested  that 
we  answer  a  list  of  questions  relating  to  the  publication  of  information  concern¬ 
ing  the  operations  and  functions  of  the  Corporation  in  order  to  facilitate  a  study 
that  was  being  conducted  to  evaluate  the  effect  of  the  “public  information” 
section  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002).  Those  questions 
and  our  answers  thereto  are  set  forth  below  in  the  same  sequence  the  questions 
were  presented  in  your  letter. 

Before  turning  to  these  questions  and  answers,  however,  it  is  quite  appro¬ 
priate  to  reflect  for  a  moment  upon  the  concept  of  confidentiality  which  has  tradi¬ 
tionally  attended  the  exercise  of  supervisory  powers  over  banks  in  general. 

From  the  outset,  it  must  be  understood  that  it  is  essential  to  the  effective 
supervision  of  banks  that  the  contents  of  reports  of  examination  and  other 
records  in  the  adjudication  of  cases  be  held  privileged  and  confidential.  This 
proposition  stems  from  very  valid  reasons.  The  reports  of  examination  and 
other  records  containing  information  from  such  reports  necessarily  deal  to  a 
considerable  extent  with  the  private  and  personal  business  affairs  of  the  banks 
involved,  of  their  borrowers,  and  of  other  customers  of  the  bank.  The  impor¬ 
tance  of  public  confidence  in  banking  institutions  cannot  be  overstressed,  and  the 
privileged  manner  in  which  banking  records  are  maintained  plays  an  essential 
and  key  role  in  this  confidence.  Disclosure  of  information  from  examination 
reports  and  collateral  records  could  have  a  serious  adverse  effect  upon  the 
financial  interests  of  the  bank,  its  depositors,  and  its  borrowers.  In  addition  to 
the  various  details  relating  to  loans  and  other  matters,  the  examiner  is  required 
to  set  forth  his  conclusions  and  opinions  which  many  not  be  fully  shared  by 
others.  Because  of  the  understanding  that  the  contents  of  such  examination 
reports  and  such  other  records  will  be  held  confidential,  the  officials  of  the  bank 
feel  free  to  disclose  to  the  examiner  facts  having  a  bearing  upon  the  bank’s 
loans,  general  condition,  problems,  operating  and  investment  practices,  and  loan 
and  credit  policies.  As  a  result  of  this  relationship,  the  examiner  feels  free 
to  offer  suggestions,  comments,  and  criticisms  on  the  affairs  of  the  bank,  its  per¬ 
sonnel,  and  problems.  This  freedom  of  expression  on  the  part  of  both  the 
banker  and  the  examiner  would  be  destroyed  if  the  records  should  be  circulated 
outside  of  the  customary  bank  supervisory  channels. 

The  privileged  and  confidential  nature  of  the  examination  reports  and  other 
records,  including  information  from  examination  reports,  has  been  consistently 
observed  by  the  bank  supervisory  authorities  and  recognized  in  enactments  by 
Congress  and  by  the  courts.  The  Federal  Deposit  Insurance  Act  clearly  implies 
such  confidentiality  by  specifically  providing  in  section  7(a)  (2),  that  this  Corpo¬ 
ration  may  furnish  examination  reports  to  the  Comptroller  of  the  Currency,  to 
any  Federal  Reserve  bank  and  to  any  commission,  board,  or  authority  having 
supervision  over  a  State  bank  which  is  not  a  member  of  the  Federal  Reserve 
System.  The  same  provision  authorizes  the  Corporation  to  have  access  to  reports 
of  examination  made  by  the  Comptroller  of  the  Currency  or  any  Federal  Reserve 
bank.  This  Corporation  and  other  Federal  banking  agencies  are  expressly  au¬ 
thorized  under  such  conditions  as  they  may  prescribe  upon  the  request  of  the 
Farm  Credit  Administration  to  make  available  to  the  Farm  Credit  Administra¬ 
tion  or  any  district  bank  or  district  corporation  operating  under  its  supervision, 
in  confidence,  all  reports,  records,  or  other  information  they  may  have  relating  to 
the  condition  of  any  institution  to  which  the  Administration,  such  district  bank, 
or  corporation  has  made  or  contemplates  making  loans  or  for  which  it  has  dis¬ 
counted  or  contemplates  discounting  paper,  or  which  it  is  using  or  contemplates 
using  as  a  custodian  of  securities  or  other  credit  instruments,  or  as  a  depository 
(12  U.S.C.  1095).  A  similar  authorization  for  furnishing  the  Securities  and 
Exchange  Commission  with  reports,  records,  and  other  information  includes  the 
following  provision  (15  U.S.C.  77  uuu(b) )  : 

Notwithstanding  any  provision  of  this  subchapter,  no  report,  record,  or 
other  information  made  available  to  the  Commission  under  this  subsection, 
no  report  of  an  examination  made  under  this  subsection  for  the  use  of  the 
Commission,  no  report  of  an  examination  made  of  any  trustee  or  prospective 
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trustee  by  any  Federal,  State,  Territorial,  or  district  authority  having  juris¬ 
diction  to  examine  or  supervise  such  trustee,  no  report  made  by  any  such 
trustee  or  prospective  trustee  to  any  such  authority,  and  no  correspondence 
between  any  such  authority  and  any  such  trustee  or  prospective  trustee,  shall 
be  divulged  or  made  known  or  available  by  the  Commission  or  any  member, 
officer,  agent,  or  employee  thereof,  to  any  person  other  than  a  member,  offi¬ 
cer,  agent,  or  employee  of  the  Commission :  Provided,  That  the  Commission 
may  make  available  to  the  Attorney  General  of  the  United  States,  in  confi¬ 
dence,  any  information  obtained  from  such  records,  reports  of  examination, 
other  reports,  or  correspondence,  and  deemed  necessary  by  the  Commission, 
or  requested  by  him,  for  the  purpose  of  enabling  him  to  perform  his  duties 
under  this  subchapter. 

In  this  connection,  attention  is  called  to  section  1906,  title  18,  of  the  United 
States  Code,  which  makes  it  a  penal  offense  for  an  examiner  to  disclose  the  names 
of  borrowers  or  the  collateral  for  loans  of  an  insured  bank  except  under  the  cir¬ 
cumstances  described  in  the  statute. 

In  the  case  of  Bank  of  America  National  Trust  &  Savings  Association  v.  Doug¬ 
las.  105  F.  2d  100,  103-105  (1939),  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  considered  the  authority  of  the  Secretary  of  the  Treasury  to  furnish 
the  Securities  and  Exchange  Commission  copies  of  the  examiners’  reports  to  the 
Comptroller  of  the  Currency  and  the  question  was  whether,  if  there  was  authority, 
the  information  must  be  held  in  confidence.  The  court  in  its  opinion  clearly 
recognized  the  confidentiality  of  bank  reports  in  unequivocal  language. 

In  order  to  protect  records  and  information  relating  to  insured  banks,  the 
Corporation  has  prescribed  regulations  relating  to  confidential  and  privileged 
records  and  information  of  the  Corporation  pursuant  to  sections  7(a)  (1)  and 
(2)  and  9  Tenth  of  the  Federal  Deposit  Insurance  Act.  These  regulations  are 
discussed  in  the  answers  to  questions  3,  4,  7,  and  10  below. 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of 
your  agency  to  which  the  section  does  not  apply? 

Section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002)  applies  to  all 
functions  of  the  Corporation.  Consequently,  there  are  no  divisions,  bureaus, 
branches,  or  other  constituent  units  of  the  Corporation  to  which  this  section  of 
the  Administrative  Procedure  Act  does  not  apply. 

Question  2(a).  In  what  official  or  unofficial  publication  and  at  what  intervals 
does  your  agency  publish  description  of  its  central  and  field  organization? 

The  central  and  field  organization  of  the  Corporation  is  published  annually  in 
the  Annual  U.S.  Government  Organization  Manual,  Office  of  the  Federal  Register. 
Any  changes  in  these  organizations,  and  also  the  established  places  whereby  the 
public  may  secure  information  or  make  submittals  or  requests,  are  published  in 
the  Federal  Register.  All  delegations  of  final  authority  by  the  Board  of  Directors 
of  the  Corporation  within  the  meaning  of  the  Administrative  Procedure  Act  have 
been  published  in  the  annual  report  of  the  Corporation  as  well  as  in  the  Federal 
Register  as  required  by  the  act.  Consequently,  any  other  final  delegations  of 
authority  or  functions  which  may  be  made  in  the  future  will  also  be  accomplished 
by  publication  in  the  Federal  Register  as  required  by  the  act. 

Question  2(1)).  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  statements  of  general  course  and  method  by  which  its 
functions  are  channeled  and  determined  ? 

In  accordance  with  section  3(a)(2)  of  the  Administrative  Procedure  Act, 
statements  of  the  general  course  and  method  by  which  the  Corporation’s  func¬ 
tions  with  respect  to  deposit  insurance  are  channeled  and  determined,  including 
the  nature  and  requirements  of  formal  and  informal  procedures  available  as 
well  as  forms  and  instructions  as  to  the  scope  and  contents  of  papers  and  reports, 
are  published  in  the  Code  of  Federal  Regulations  (12  CFR  Chapter  III)  and 
the  Federal  Register. 

Question  2(c).  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  substantive  rules  adopted  as  authorized  by  law? 

All  substantive  rules  adopted  by  the  Corporation  are  separately  stated  and 
published  in  the  Code  of  Federal  Regulations  (12  CFR  Chapter  III)  and  are 
currently  published  in  the  Federal  Register  pursuant  to  section  2(a)  (3)  of  the 
Administrative  Procedure  Act.  Any  substantive  rules  or  amendments  to  existing 
rules  adopted  during  a  calendar  year  are  published  in  the  annual  report  of  the 
Corporation  for  that  year. 
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Question  2(d).  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  rules  addressed  to  and  served  upon  named  persons  in 
lated  and  adopted  by  the  agency  for  the  guidance  of  the  public? 

Statements  of  general  policy  and  interpretations  formulated  and  adopted  by 
the  Corporation  for  the  guidance  of  the  public  are  currently  published  in  the 
Federal  Register  and  in  the  Corporation’s  annual  report.  The  Corporation  also 
publishes  from  time  to  time  in  pamphlet  form  general  interpretations  with 
respect  to  deposit  insurance  coverage  for  the  guidance  of  the  public. 

Question  2(e).  In  what  offical  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  rules  addressed  to  and  served  upon  named  persons  in 
accordance  with  law? 

At  present,  the  Corporation  does  not  issue  or  formulate,  and  therefore  does  not 
publish,  rules  which  are  served  upon  and  addressed  to  named  individuals. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes  or, 
in  accordance  with  published  rule,  makes  available  for  public  inspection,  all 
final  and  interim  opinions  or  orders  in  the  adjudication  of  cases  pursuant  to  sec¬ 
tion  3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

A  review  of  the  opinions  and  orders  previously  made  by  the  Board  of  Directors 
of  the  Corporation  in  the  adjudication  of  certain  cases  relating  to  licensing,  super¬ 
vision,  investigation,  termination  of  insured  status,  payment  of  insured  deposits, 
and  the  administration  of  liquidations  and  receiverships,  has  disclosed  that  their 
publication  is  not  necessary  under  the  Administrative  Procedure  Act,  inasmuch  as 
these  opinions  and  orders  are  not  cited  as  precedents  in  other  proceedings  and, 
because  of  their  nature,  are  required,  for  good  cause,  to  be  held  confidential. 
However,  certain  of  these  orders  and  opinions  are  published  as  described  in  the 
answer  to  question  4.  In  addition,  where  such  opinions  and  orders  in  the  future 
are  to  be  cited  as  precedents  and  are  not  required,  for  good  cause,  to  be  held  con¬ 
fidential,  such  opinions  will  be  published  and  made  available  for  public  inspec¬ 
tion.  ( See  opening  general  comments  and  section  309.2  of  the  rules  and  regula¬ 
tions  of  the  Corporation  adopted  pursuant  to  sections  7(a)  (1)  and  (2)  and  9 
Tenth  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C.  1817  and  1819).) 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  and  orders,  when,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential  pursuant  to  section  3(b)  of  the  Adminis¬ 
trative  Procedure  Act  or  other  authority? 

The  Federal  Deposit  Insurance  Corporation  does  not  publish  interim  and  final 
opinions  or  orders  in  the  following  types  of  cases  because  they  are  held  to  be 
confidential  for  good  cause  pursuant  to  section  3(b)  of  the  Administrative  Pro¬ 
cedure  Act  and  sections  309.1  and  309.2  of  the  Corporation’s  rules  and  regu¬ 
lations  : 

(1)  Determinations  of  whether  to  approve  or  disapprove  an  application  of  a 
State  or  territorial  nonmember  bank  for  deposit  insurance.  ( Sec.  5  of  the  Fed¬ 
eral  Deposit  Insurance  Act ;  12  U.S.C.  1815.) 

(2)  Determinations  of  whether  an  insured  bank  has  continued  unsafe  or 
unsound  practices  or  permitted  violations  of  laws  or  regulations  and  whether  the 
insured  status  of  a  bank  shall  be  terminated.  (Sec.  8(a)  of  act;  12  U.S.C. 
1818(a).) 

(3)  Determinations  of  whether  an  insured  trust  company  is  doing  deposit 
banking  and,  if  not,  to  terminate  its  insured  status.  (Sec.  8(c)  of  act;  12 
U.S.C.  1818(c).) 

(4)  Determinations  of  whether  the  Corporation  should  make  a  loan  to,  pur¬ 
chase  the  assets  of,  or  make  a  deposit  in,  an  insured  bank  to  prevent  its  closing, 
or  permit  it  to  resume  business  when  its  operation  is  essential  to  provide  ade¬ 
quate  banking  services.  (Sec.  13(c)  of  act;  12  U.S.C.  1823(c).) 

(5)  Determinations  of  whether  a  loan  should  be  made  on  the  security  of,  or 
to  purchase,  any  of  the  assets  of  a  closed  insured  bank.  (Sec.  13(d)  of  act; 
12  U.S.C.  1823(d).) 

(6)  Determinations  of  whether  a  loan  or  purchase  will  reduce  the  risk  or 
avert  a  threatened  loss  to  the  Corporation  and  facilitate  a  merger  or  consolida¬ 
tion  of  two  insured  banks  or  the  sale  of  the  assets  of  an  insured  bank  to  and  the 
assumption  of  its  liabilities  by  another  insured  bank.  (Sec.  13(e)  of  act; 
12  U.S.C.  1823(e).) 

(7)  Determinations  of  whether  an  insured  bank  may  merge  with  a  noninsured 
bank  or  institution,  assume  payment  of  any  liabilities  of  a  noninsured  bank 
or  institution,  or  transfer  assets  to  any  noninsured  bank  or  institution  in 
consideration  of  the  assumption  of  insured  deposits.  (Sec.  18(c)  of  act;  12 
U.S.C.  1828(c).) 
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(8)  Determinations  of  whether  to  permit  a  conversion,  merger,  consolidation, 
or  assumption  when  the  capital  stock  and  surplus  of  resulting  nonmember  insured 
bank  are  thereby  diminished.  (Sec.  18(c)  of  act;  12  U.S.C.  1828).) 

(9)  Determinations  of  whether  a  State  nonmember  bank  may  reduce  or  retire 
anv  amount  of  its  capital  stock,  notes,  or  debentures.  (Sec.  18(c)  of  act;  12 
U.S.C.  4828(c).) 

(10)  Determinations  of  whether  a  nonmember  insured  bank  may  establish 
a  new  branch  or  move  its  main  office  or  branch.  (Sec.  18(d)  of  act;  12  U.S.C. 
1828(d).) 

(11)  Determinations  of  whether  any  person  who  has  been  convicted  of  any 
criminal  offense  involving  dishonesty  or  a  breach  of  trust  shall  be  permitted  to 
serve  as  a  director,  officer,  or  employee  of  an  insured  bank.  (Sec.  19  of  act; 
12  U.S.C.  1829.) 

(12)  Determinations  of  whether  a  State  nonmember  insured  bank  may  extend 
its  corporate  or  charter  powers.  (Sections  333.2  and  303.6  of  rules  and  regula¬ 
tions.) 

(13)  Determinations  of  whether  to  permit  a  bank  to  continue  or  resume  in¬ 
sured  status.  (Sections  327.2(c)  and  303.7  of  rules  and  regulations.) 

(14)  Determinations  of  whether  to  permit  use  of  other  than  official  sign  or 
exemption  from  advertising  requirements.  (Sections  328.1(b),  328.2(a).  328.2 
(c)  (2) .  and  (2)  (10),  and  303.8  of  rules  and  regulations.) 

In  connection  with  thes  adjudicatory  powers  of  the  Corporation,  it  may  be 
of  interest  to  the  Committee  to  note  the  following  excerpt  from  the  monograph 
of  the  Attorney  General’s  Committee  on  Administrative  Procedures  relating  to 
Federal  control  of  banking,  the  Comptroller  of  the  Currency,  and  the  Federal 
Deposit  Insurance  Corporation,  at  page  42,  Part  13  of  Senate  Document  No.  186, 
76th  Congress,  3d  session  (1940)  : 

The  value  of  banking  and  of  the  public  interest  in  banks  shape  the  pro¬ 
cedural  aspects  of  banking  supervision  in  forms  different  from  those  en¬ 
countered  in  other  branches  of  administrative  regulation.  By  reason  of 
the  fact  that  few  banks  operating  at  a  profit  can,  upon  demand,  pay  off 
their  depositors  in  cash,  there  has  been  traditionally  a  policy  of  with¬ 
holding  from  the  public  all  information  which,  either  with  or  without  jus¬ 
tification,  might  provoke  a  depositors’  run  on  a  bank.  Accordingly,  deposi¬ 
tors  are  not  expected  to  exercise  an  informed  individual  judgment  concerning 
the  soundness  of  the  bank  in  which  they  have  deposited  their  funds,  but  must 
rely  upon  the  vigilance  and  competence  of  the  supervising  authorities. 
As  a  corollary,  the  exercise  of  supervisory  powers  over  banks  has  tradi¬ 
tionally  been  attended  by  a  secrecy  antithetical  to  the  publicity  which 
marks  most  regulatory  activities. 

In  view  of  this  reasoning  and  for  the  reasons  noted  in  the  opening  general 
comments,  most  of  the  opinions  and  orders  relating  to  determinations  in  the 
above  types  of  cases  are,  in  the  opinion  of  the  Corporation,  for  good  cause  held 
confidential,  and  therefore  are  not  cited  as  precedents.  However,  each  week 
there  is  published  a  news  release  by  the  Corporation  which  summarizes  selected 
weekly  actions  of  the  Board  of  Directors  of  the  Corporation  which  affect  the 
status  of  commercial  and  mutual  savings  banks.  These  published  actions  are : 

( 1 )  Approved  applications  for  Federal  deposit  insurance. 

(2)  Approved  applications  for  consent  to  establish  branches. 

( 3 )  Approved  applications  for  consent  to  change  bank  location. 

( 4 )  Approved  applications  for  consent  to  exercise  trust  powers. 

Also  published  in  this  weekly  news  release  are  notice  of  applications  received 
for  consideration  and  approved  applications  for  consent  to  consolidate,  merge, 
or  purchase  assets  and  assume  liabilities  under  section  18(c)  of  the  Federal 
Deposit  Insurance  Act.  Denials  of  the  above  applications  are  not  published  for 
the  general  information  of  the  public,  since  it  is  believed  that  the  resulting  harm 
to  the  banks  and  depositors  outweighs  the  public’s  need  to  know  of  the  denials. 
However,  such  denials  and  decisions  in  proceedings  to  terminate  the  insured 
status  of  a  bank  are,  of  course,  furnished  to  the  bank  and  the  appropriate  super¬ 
visory  authority  in  accordance  with  sections  308.12  and  308.14  of  the  Corpora¬ 
tion’s  regulations.  In  addition,  notice  of  decisions  in  the  adjudication  of  other 
cases  is  mailed  to  the  bank  and  the  appropriate  supervisory  authority  in  accord¬ 
ance  with  section  303.11  of  the  Corporation’s  rules  and  regulations. 

On  August  20.  1964,  Public  Law  88^67  was  enacted  into  law,  providing  that 
the  powers,  functions,  and  duties  vested  in  the  Securities  and  Exchange  Com¬ 
mission  to  administer  certain  registration,  reporting  and  disclosure  provisions 
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of  the  Securities  and  Exchange  Act  of  1934  be  vested  in  the  Corporation  with 
respect  to  securities  issued  by  insured  State  banks  which  are  not  members  of 
the  Federal  Reserve  System.  In  general,  the  statute  imposes  four  requirements 
on  insured  State  nonmember  banks  having  assets  of  at  least  $1  million  and  a 
minimum  of  750  stockholders.  (The  minimum  number  of  stockholders  will  be 
reduced  in  the  future  to  500.)  These  reporting  requirements  are:  (1)  The  filing 
of  an  initial  registration  statement  containing  information  of  a  financial,  legal, 
administrative,  and  historical  nature ;  (2)  the  filing  of  supplemental  and  amenda¬ 
tory  documents  to  the  original  registration  statement,  as  well  as  annual  and 
periodic  reports;  (3)  the  submission,  before  use,  of  proxy  information,  and 
(4)  the  filing  by  certain  stockholders,  directors  and  officers  of  a  monthly  report 
listing  changes  in  their  security  holdings.  Pursuant  to  the  provisions  of  this 
new  law  and  consistent  with  its  purpose  and  intent,  the  Corporation  has  formu¬ 
lated  and  adopted  implementing  rules  and  regulations.  Part  335  of  those  regula¬ 
tions  provides  that  all  information  filed  with  the  Corporation  pursuant  to  the 
new  statute  will  be  available  for  public  inspection  at  the  central  office  of  the 
Corporation  in  Washington,  D.C.  This  information  will  also  be  available  for 
public  inspection  at  each  of  the  Federal  Reserve  banks  throughout  the  12  Federal 
Reserve  districts. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

As  indicated  in  the  answer  to  question  4,  the  Board  of  Directors  endeavors  to 
be  consistent  and  uniform  in  deciding  matters  by  applying  the  same  principles 
and  standards  in  similar  situations.  Practically  all  adjudications  of  the  Corpora¬ 
tion  are  based  on  matters  to  be  decided  in  the  particular  case  and  are  decided 
on  a  ease-by-case  basis.  As  a  result,  and  because  certain  opinions  and  orders 
of  the  Board  of  Directors  are  held  confidential  for  good  cause,  those  orders  and 
opinions  are  not  cited  as  precedents.  (See  section  309.2  of  the  Corporation’s 
rules  and  regulations.) 

In  this  connection,  it  should  be  noted  that,  pursuant  to  section  18(c)  of  the 
Federal  Deposit  Insurance  Act,  as  amended  in  1960,  the  Annual  Report  of  the 
Corporation  contains  a  description  of  each  merger,  consolidation,  acquisition  of 
assets  or  assumption  of  liabilities  approved  by  the  Corporation  during  the  re¬ 
ported  calendar  year.  Each  of  these  published  descriptions  contains  the  name 
and  total  resources  of  the  bank  involved,  a  summary  report  of  the  Department 
of  Justice  and  the  reasons  for  and  basis  upon  which  the  Board  of  Directors  of 
the  Corporation  made  the  particular  approval. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

There  are  no  set  or  established  procedures  available  to  the  general  public 
whereby  the  records  and  files  of  the  Corporation  can  be  examined  or  obtained. 
(See  opening  general  comment  and  answer  to  question  4.)  Interpretations  for¬ 
mulated  and  adopted  by  the  Corporation  for  the  guidance  of  the  public  are 
published  in  the  Federal  Register.  (See  answer  to  question  2d.)  However, 
advisory  interpretations  and  legal  opinions  relating  to  a  specific  set  of  facts  are 
available  to  members  of  the  public  upon  written  request  to  the  Corporation. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule  or  practice? 

In  order  to  protect  records  and  information  relating  to  insured  banks,  the 
Corporation  has  prescribed  regulations  relating  to  confidential  and  privileged 
records  and  information  of  the  Corporation  pursuant  to  sections  7(a)(1)  and 
(2)  and  9  Tenth  of  the  Federal  Deposit  Insurance  Act.  (See  also  the  related 
statutory  provisions  and  case  law  precedents  cited  in  the  opening  general 
statement.) 

Section  309.1  (a)  of  the  Corporation’s  rules  and  regulations  provides  as  follows : 
(a)  Confidential  information  and  records.  All  files,  documents,  reports, 
books,  accounts,  and  records  (collectively  referred  to  as  “records”  in  this 
section)  pertaining  to  any  bank,  or  the  internal  operations  and  affairs  of  the 
Corporation,  in  the  possession  or  under  the  control  of  the  Corporation  or 
any  officer,  employee,  or  agent  thereof,  including  but  not  limited  to  (1)  re¬ 
ports  of  examinations  or  investigations  of  any  bank,  (2)  applications,  state¬ 
ments,  and  reports  to  the  Corporation  by  any  bank,  (3)  proceedings  for  the 
termination  of  the  insured  status  of  any  bank,  or  (4)  the  internal  operations 
of  the  Corporation,  including  minutes  of  the  meetings  of  the  Board  of  Direc¬ 
tors  and  authorized  committees  and  exhibits  filed  therewith,  and  all  facts 
or  information  contained  in  such  records  or  acquired  by  the  officers,  em- 
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ployees,  or  agents  of  the  Corporation  in  the  performance  of  their  official 
duties  (collectively  referred  to  as  “information”  in  this  section)  are  confi¬ 
dential  and  privileged. 

Disclosure  of  such  confidential  or  privileged  records  by  any  officers,  employees, 
or  agents  of  the  Corporation  is  prohibited  except  as  provided  in  the  regulations 
of  the  Corporation  (sec.  309.1  (b)  (1) ) .  The  Chief  of  any  Division  of  the  Corpora¬ 
tion  may  furnish  any  records  or  information  in  his  custody,  other  than  records 
enumerated  (1),  (2),  (3)  and  (4)  above  and  information  acquired  in  reference 
thereto,  to  any  State  or  Federal  governmental  agency  for  its  official  use,  and  to 
any  other  person  with  a  substantial  interest  therein  where  the  release  or  dis¬ 
closure  to  such  person  is  not  detrimental  or  prejudicial  to  the  bank  or  person 
from  whom  the  records  or  information  was  obtained  or  received  nor  contrary 
to  public  interest  (sec.  309.1  (b)  (1)  (i) ). 

The  Chief  of  the  Division  of  Examination  may  furnish  to  any  bank  copies  of 
any  reports  of  examination  or  investigation  of  such  bank  and  other  information 
pertaining  to  its  affairs  with  the  understanding  that  such  records  or  information 
shall  under  no  circumstances  be  made  public  in  any  manner  (sec.  309.1(b)  (1) 
(ii) ).  The  Chief  of  the  Division  of  Examination  may  also  furnish  to  the  Comp¬ 
troller  of  the  Currency,  to  any  Federal  Reserve  bank  and  to  any  commission, 
board,  or  authority  having  supervision  of  a  State  bank  which  is  not  a  member 
of  the  Federal  Reserve  System  and  in  certain  circumstances  to  the  successor 
agency  of  the  Reconstruction  Finance  Corporation,  copies  of  reports  of  examina¬ 
tion  and  other  information  pertaining  to  insured  banks  which  are  not  members 
of  the  Federal  Reserve  System  for  use  in  the  exercise  of  their  official  duties  with 
the  understanding  that  reports  of  examination  or  information  shall  under  no  cir¬ 
cumstances  be  disclosed  or  made  public  in  any  manner  (sec.  309.1(b)  (1)  (iii) ). 
The  Chief  of  the  Division  of  Examination  may  also  furnish  to  any  official  of  the 
Department  of  Justice  or  any  State  prosecuting  authority  any  information  re¬ 
garding  defalcations,  burglaries,  or  robberies  affecting  insured  banks  when  there 
is  urgent  need  for  immediate  action  ( sec.  309.1  ( b )  ( 1 )  ( iv ) ) . 

The  Chief  of  the  Division  of  Research  and  Statistics  may  furnish  to  the  Comp¬ 
troller  of  the  Currency,  to  any  Federal  Reserve  bank  and  to  any  commission, 
board,  or  authority  having  supervision  of  a  State  bank  which  is  not  a  member  of 
the  Federal  Reserve  System  copies  of  reports  of  condition  made  by  insured  banks 
with  the  understanding  that  the  contents  of  such  reports  shall  under  no  circum¬ 
stances  be  made  public  except  in  the  publication  of  general  statistical  reports 
(sec.  309.1(b)  (1)  (v)). 

The  General  Counsel  of  the  Corporation  may  disclose  to  the  proper  Federal  or 
State  prosecuting  authorities  any  and  all  records  and  information  relating  to 
irregularities  discovered  in  open  and  closed  insured  banks  believed  to  constitute 
violations  of  any  Federal  or  State  statute  (sec.  309.1(b)  (1)  (vi) ).  The  General 
Counsel  may  also  authorize  the  production  of  any  record,  the  disclosure  of  any 
information  and  the  giving  of  any  testimony  with  respect  thereto  by  any  officer, 
employee,  or  agent  of  the  Corporation  upon  any  proceeding,  hearing,  or  trial,  civil 
or  criminal,  in  any  Federal  or  State  court  or  before  any  administrative  board, 
commission,  or  committee,  on  behalf  of  or  at  the  request  of  the  Corporation,  the 
United  States,  or  State  prosecuting  official  or  the  bank  or  person  from  whom 
such  confidential  or  privileged  records  or  information  was  received  or  obtained 
(sec.  309.1(b)  (1)  (vii) ). 

The  Chairman  of  the  Board  of  Directors  may  authorize  the  production,  exami¬ 
nation,  or  inspection  of  any  records  or  the  furnishing  of  copies  thereof  or  the 
disclosure  of  anv  information  or  may  direct  the  General  Counsel  or  the  Chief 
of  any  division  to  refuse  to  permit  the  production,  examination,  or  inspection  of 
any  records,  or  this  furnishing  of  copies  thereof  or  the  disclosure  of  any  informa¬ 
tion  if  he  shall  find  such  action  to  be  in  the  best  interest  of  the  Corporation  and 
consistent  with  the  public  interest  (sec.  309.1(e)).  The  Board  of  Directors  or 
the  Chairman  thereof  may  from  time  to  time  authorize  and  direct  the  publica¬ 
tion  for  public  distribution  of  information  and  data  compiled  from  the  records  of 
the  Corporation  ( sec.  309.1  (f ) ) . 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your 
agency  required  in  any  manner  to  resort  to  organization  or  procedure  not 
published  in  the  Federal  Register? 

None. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest  pursuant  to  section  3(1)  of  the  APA  or  other 
authority? 
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None,  since  information  from  the  Corporation  is  not  restricted  upon  security- 
grounds.  Section  2(a)  of  Executive  Order  10561  of  November  5,  1953,  provides 
that  in  those  departments  and  agencies  having  no  direct  responsibility  for  na¬ 
tional  defense  there  shall  be  no  authority  for  original  classification  of  information 
or  material. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  pub¬ 
lishing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  APA  or  other  authority? 

The  following  rules  are  not  published  by  the  Coporation  for  the  general 
information  of  the  public  since  they  relate  solely  to  the  internal  management 
of  the  Corporation : 

(1)  Travel  regulations 

(2)  Leave  regulations 

(3)  Instructions  on  reporting  working  time  and  attendance 

(4)  Performance  ratings 

(5)  Incentive  award  guides 

(6)  Manual  of  Examination  Policies 

(7)  The  Auditor’s  Manual 

(8)  Other  internal  instructional  guides  for  Corporation  personnel  such 

such  as  (6)  and  (7)  above 

( 9 )  Budgetary  rules 

(10)  Security  regulations 

(11)  Approval  of  official  travel 

(12)  Order  of  approval  of  overtime  and  transportation  requests 

(13)  Standards  of  conduct  for  officials  and  employees  of  the  Corporation 

(14)  Employment  Policy  Regulations. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  APA? 

The  Corporation  has  not  attempted  to  formulate  or  adopt  a  definition  of 
“official  record”  as  that  phrase  is  used  in  section  3(c)  of  the  Administrative 
Procedure  Act.  Part  309  of  the  rules  and  regulations  of  the  Corporation  con¬ 
tains  a  general  description  of  materials  which  would  fall  within  the  phrase 
“matters  of  official  record”  as  that  phrase  Is  used  in  the  act.  Within  this 
framework,  “matter  of  official  record”  of  the  Coporation  can  be  defined  as : 

All  files,  papers,  reports,  books,  accounts,  statements,  transcripts,  exhibits, 
rules,  regulations,  interpretations,  opinions,  letters,  minutes  of  meetings, 
applications,  ratings,  decisions,  appointments,  and  other  documents  pertain¬ 
ing  to  any  banking  organization,  or  the  affairs,  duties,  responsibilities,  and 
internal  operation  of  the  Corporation,  in  the  possession  or  under  the  con¬ 
trol  of  the  Corporation  or  any  officer,  employee,  or  agent  thereof. 

If  there  is  any  additional  information  on  this  matter  we  can  furnish,  please 
let  us  know. 

Sincerely  yours. 

Joseph  W.  Barr,  Chairman. 


Reply  From  Federal  Home  Loan  Bank  Board 

Federal  Home  Loan  Bank  Board, 

Washington ,  D.C.,  March  12, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  February  12,  1965, 
requesting  this  Agency’s  response  to  11  questions  with  respect  to  section  3  of 
the  Administrative  Procedure  Act  of  1946,  (5  JT.S.O.  1002),  the  Public  Infor¬ 
mation  section.  In  response  to  your  request.  I  am  designating  Mr.  George 
Murphy  as  the  official  with  whom  liaison  can  be  maintained.  Mr.  Murphy  can 
be  reached  by  telephone  on  code  129.  extension  3994. 

For  purposes  of  clarity,  I  will  deal  with  the  subcommittee’s  questions  in 
the  order  which  they  were  posed.  The  numbered  paragraphs  correspond  to 
your  numbered  questions. 

1.  Generally  speaking.  5  U.S.C.  1002.  applies  to  all  functions  of  the  Board  in 
the  administration  and  enforcement  of  the  Federal  Home  Loan  Bank  Act  Cl 2 
U.S.C.  1421  et  seq.),  the  Home  Owners’  Loan  Act  of  1933  (12  U.S.C.  1462 
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et  seq.)  and  Title  IV  of  the  National  Housing  Act  (12  U.S.C.  1724  et  seq.)  not 
excepted  by  section  1002.  Specific  functions  of  the  Board  to  which  section  3  of 
the  APA  would  be  applicable  would  be  in  connection  with  the  chartering  and 
regulation  of  Federal  savings  and  loan  associations  and,  through  the  Federal 
Savings  and  Loan  Insurance  Corporation,  the  regulation  of  certain  aspects  of  the 
operations  of  institutions  insured  by  the  Corporation.  The  12  Federal  Home 
Loan  Banks  are,  as  you  know,  subject  to  the  jursidiction  of  the  Board.  The 
Board  establishes  policies,  issues  regulations,  and  supervises  the  operations  of 
these  Banks  and,  in  connection  therewith,  is  subject  to  the  requirements  of 
the  Administrative  Procedure  Act.  The  APA,  however,  is  inapplicable  to  the 
Banks  in  their  dealings  with  their  member  institutions. 

2.  With  respect  to  question  2,  subdivision  (a)  through  (d),  the  Board  utilizes 
the  Federal  Register  and,  in  addition,  publishes  a  manual  and  pamphlet  copies 
of  its  rules  and  regulations  for  distribution  to  interested  persons.  The  pamphlets, 
copies  of  which  are  attached,  are  freely  distributed.  The  manual  is  issued  on  a 
registered  basis  and  a  copy  has  previously  been  furnished  the  committee.  The 
most  recent  description  of  the  central  and  field  organization  of  the  Board  (APA, 
§  3(a)  (1) )  was  adopted  by  the  Board  on  September  23, 1964  and  published  in  the 
Federal  Register  on  October  1,  1964  (  29  F.R.  13544).  Statements  of  the  general 
course  and  method  by  which  the  Board’s  functions  are  channeled  and  determined 
(APA  §3(a)  (2))  appear  in  the  Board’s  General  Regulations  (12  CFR,  Pt.  501 
et  seq.),  the  regulations  for  the  Federal  Home  Loan  System  (12  CFR,  Pt.  521 
et  seq.).  the  Rules  and  Regulations  for  the  Federal  Savings  and  Loan  System 
( 12  CFR,  Pt.  541  et  seq. ) ,  and  the  Rules  and  Regulations  for  Insurance  of  Ac¬ 
counts  (12  CFR  Pt.  561  et  seq.). 

With  respect  to  subdivisions  (c)  and  (d)  of  question  2,  the  substantive  rules 
and  statements  of  general  policy  or  interpretation  adopted  by  the  Board  are 
published  in  the  Federal  Register  promptly  upon  adoption  by  the  Board.  Both 
regulations  and  Board  rulings  are,  of  course,  incorporated  in  the  pamphlets  and 
the  manual  hereinabove  referred  to.  Insofar  as  subdivision  e.  is  concerned,  I 
know  of  no  instance  in  which  the  Board  has  adopted  rules  addressed  to  and 
served  upon  named  persons.  Further,  section  3  of  the  Administrative  Procedure 
Act  does  not  require  the  publication  of  any  such  rules. 

3.  The  Board  does  not  publish  final  opinions  or  orders  in  the  adjudication 
of  cases.  However,  section  505.13  of  the  General  Regulations  of  the  Board  (12 
CFR.  505.13)  provides  for  public  inspection  of  all  final  opinions  or  orders  in  the 
adjudication  of  cases  at  the  Office  of  the  Secretary,  Federal  Home  Loan  Bank 
Board,  Federal  Home  Loan  Bank  Board  Building,  101  Indiana  Avenue,  NW„ 
Washington,  D.C.  20552. 

4.  Section  505.14  of  the  Board’s  General  Regulations  (12  CFR  505.14)  permits 
the  classification  of  interim  and  final  opinions  and  orders  as  confidential  only 
by  the  Baord  or  its  designee.  As  hereinabove  indicated,  interim  and  final  orders 
are  not  published  but,  in  accordance  with  Administrative  Procedure  Act  §  3(b), 
are  made  available  for  public  inspection.  The  instances  in  which  the  Board  has 
classified  final  opinions  or  orders  as  confidential  have  generally  been  limited  to 
cases  where  the  Board  has  not  held  a  hearing  or  other  public  proceeding  prior 
to  the  issuance  of  its  order.  Thus,  if  a  Federal  association  applies  for  a  branch 
office  and  for  supervisory  reasons  relating  to  the  condition  or  affairs  of  the  insti¬ 
tution  the  application  is  denied,  the  order  would  be  treated  as  confidential. 

5.  Question  5  relates  to  the  circumstances  under  wThieh  unpublished  opinions 
and  orders  are  cited  or  used  as  precedents  in  other  proceedings.  The  Board  does 
not  cite  or  use  as  precedents  unpublished  opinions  or  orders  of  the  Board  in  other 
proceedings. 

6.  and  7.  Question  6  deals  with  the  procedure  for  making  available  to  the  gen¬ 
eral  public  the  records  and  files,  interpretations  and  legal  opinions  of  the  agency. 
Question  7  is  concerned  with  the  limitations  placed  upon  the  availability  of 
records  and  files  to  the  general  public.  Insofar  as  interpretations  and  legal 
opinions  are  concerned,  they  are  customarily  made  available  on  request  and,  if 
of  general  applicability,  they  are  always  made  available.  Limitations  are  placed 
upon  the  availability  of  records  and  files  to  the  general  public  both  by  statute 
and  by  regulation.  As  you  are  aware,  section  1905,  title  18,  U.S.  Code,  provides 
as  follows : 

Whoever,  being  an  officer  or  employee  of  the  United  States  or  of  any  depart¬ 
ment  or  agency  thereof,  publishes,  divulges,  discloses,  or  makes  known  in  any 
manner  or  to  any  extent  not  authorized  by  law  any  information  coming  to 
him  in  the  course  of  his  employment  or  official  duties  or  by  reason  of  any 
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examination  or  investigation  made  by,  or  return,  report  or  record  made  to  or 
filed  with,  such  department  or  agency  or  officer  or  employee  thereof,  which  in¬ 
formation  concerns  or  relates  to  the  trade  secrets,  processes,  operations,  style 
of  work,  or  apparatus,  or  to  the  identity,  confidential  statistical  data,  amount 
or  source  of  any  income,  profits,  losses,  or  expenditures  of  any  person,  firm, 
partnership,  corporation,  or  association ;  or  permits  any  income  return  or 
copy  thereof  or  any  book  containing  any  abstract  or  particulars  thereof  to  be 
seen  or  examined  by  any  person  except  as  provided  by  law;  shall  be  fined 
not  more  than  $1,000,  or  imprisoned  not  more  than  one  year,  or  both ;  and  shall' 
be  removed  from  office  or  employment. 

In  carrying  out  its  responsibilities,  it  is,  of  course,  incumbent  upon  the  Board 
not  only  to  avoid  any  violation  of  the  law  but  to  conduct  its  activities  in  a 
manner  consistent  with  the  intent  of  the  law.  The  Board  is  responsible  for 
the  examination  or  regulation,  directly  or  indirectly,  of  some  4,500  financial 
institutions.  As  a  result,  the  Board’s  records  contain  confidential  informa¬ 
tion  relating  to  specific  institutions.  Under  these  circumstances,  the  Board’s 
general  regulations  provide  for  the  confidential  character  of  its  records  in 
section  505.12  (12  CFR  505.12),  as  follows: 

Section  505.12.  Confidential  character. — The  giving  out  of  any  such 
records  or  information,  or  documents  relative  thereto,  by  any  of  the  persons 
referred  to  in  sections  505.10  and  505.11  is  held  to  be  contrary  to  public  policy 
by  reason  of  its  privileged  and  confidential  character  involving  delicate  and 
sensitive  matters  relating  to  the  condition  and  affairs  of  financial  institutions 
and  not  to  be  permitted.  In  all  cases  where  any  such  documents  or  records, 
or  copies  thereof,  are  desired  by,  or  on  behalf  of,  any  private  party,  or 
parties  to  a  suit,  whether  in  a  court  of  the  United  States  or  any  other,  such 
information  or  copies  shall  be  furnished  only  upon  the  written  authoriza¬ 
tion  or  approval  of  the  Board,  or  such  person  or  persons  as  may  be  author¬ 
ized  by  it  to  grant  such  authorization  or  approval. 

8.  In  response  to  your  question  8,  I  do  not  believe  that  private  parties  deal¬ 
ing  with  the  Board  are  required  in  any  manner  to  resort  to  organization  or  pro¬ 
cedure  not  published  in  the  Federal  Register.  As  previously  stated  in  resixjn.se 
to  question  2,  the  Board  utilizes  the  Federal  Register  to  promulgate  descrip¬ 
tions  of  its  central  and  field  organizations,  statements  of  the  general  course 
and  method  by  which  its  functions  are  channeled  and  determined  and  substan¬ 
tive  rules  and  statements  of  general  policy. 

9.  The  only  instance  in  which  the  Board  has  refrained  from  publishing  rules 
where  there  is  involved  a  function  of  the  United  States  requiring  secrecy  in 
the  public  interest  is  in  connection  with  the  Emergency  Preparedness  Regula¬ 
tions  for  Continuity  of  Government.  These  regulations,  while  in  existence,  will 
not  be  effective  unless  a  need  for  their  utilization  arises. 

10.  In  connection  with  internal  agency  management,  there  is  no  publication 
in  the  Federal  Register  of  regulations  governing  personnel  security,  regulations 
concerning  the  Board’s  personal  management  system,  adopted  in  accordance 
with  criteria  prescribed  by  the  Bureau  of  the  Budget,  and  Chairman's  orders 
(which  have  the  character  of  regulations),  adopted  under  various  reorgani¬ 
zation  plans.  To  the  extent,  however,  that  the  Chairman’s  orders  have  an 
effect  upon  the  public  dealing  with  the  agency,  such  orders  are  published  in 
accordance  with  the  requirements  of  the  Administrative  Procedure  Act. 

11.  Your  11th  question  deals  with  the  Board’s  definition  of  the  term  “official 
record”  as  used  in  section  3(c)  of  the  Administrative  Procedure  Act.  As  herein¬ 
above  indicated,  the  Board’s  records  are  declared  by  section  505.12  of  the 
General  Regulations  (12  CFR  505.12)  to  be  confidential.  The  reasons  for  this 
confidentiality  are  set  forth  in  the  answer  to  question  7.  The  Board  has  no 
definition  of  the  term  “official  record,”  as  such.  In  each  instance  when  per¬ 
sons  properly  and  directly  concerned  seek  access  to  specific  records,  a  determina¬ 
tion  is  made  by  the  Board  whether  to  release  the  records  in  question. 

In  accordance  with  your  request,  two  copies  of  the  Board’s  general  regula¬ 
tions,  the  regulations  for  the  Federal  Home  Loan  Bank  System,  the  rules  and 
regulations  for  the  Federal  savings  and  loan  system,  the  rules  and  regulations  for 
insurance  of  accounts  and  the  most  recent  statement  of  the  organization  and 
fund  ions  of  the  Board  are  enclosed. 

Sincerely, 


John  E.  Horne,  Chairman. 
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Reply  From  Federal  Maritime  Commission 

Federal  Maritime  Commission, 
Washington,  D.C.,  March  16,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  letter  of  February  12.  1965, 
relative  to  the  study  of  the  availability  of  information  from  Federal  agencies  by 
the  Foreign  Operations  and  Government  Information  Subcommittee,  and  its 
particular  concern  with  section  3  of  the  Administrative  Procedure  Act  of  1946 
(5U.S.C.  1902). 

In  response  to  your  request  we  have  reviewed  the  application  and  effect  of 
section  3  upon  the  functions  of  the  Federal  Maritime  Commission  and  we  are 
listing  below  the  answers  to  the  specific  questions  propounded  in  your  letter. 
These  answers  are  given  to  correspond  with  the  order  and  sequence  of  your 
questions. 

1.  The  functions  of  the  Federal  Maritime  Commission  to  which  5  U.S.C.  1002 
apply  are  set  out  in  section  105  of  the  Reorganization  Plan  No.  7,  1961,  which 
provides  in  part:  “(a)  The  Commission  shall  have  the  authority  to  delegate, 
by  published  order  or  rule,  any  of  the  functions  to  a  division  of  the  Commission, 
an  individual  Commissioner,  a  hearing  examiner,  or  an  employee  or  employee 
board,  including  functions  which  respect  to  hearing,  determining,  ordering,  cer¬ 
tifying,  reporting,  or  otherwise  acting  as  to  any  work,  business,  or  matter  *  * 
Section  3  applies  to  all  divisions,  bureaus  and  units  of  the  Commission. 

2.  (a)  Descriptions  of  central  and  field  organizations  and  delegations  of  au¬ 
thority  to  all  individuals  and  organizational  components  are  published  in  the 
Federal  Register  and  in  the  Commission’s  Manual  of  Orders,  the  latter  are 
available  upon  request. 

2.  (b)  Statements  of  the  general  course  and  method  by  which  the  Com¬ 
mission’s  functions  are  channeled  are  published  in  this  agency’s  Manual  of 
Orders ;  forms  and  instructions  as  to  the  contents  of  all  papers  and  reports  are 
published  in  the  Federal  Register  and  in  the  Commission’s  general  orders  and 
in  its  manual  of  orders,  as  appropriate,  prior  clearance  of  the  Bureau  of  the 
Budget  is  obtained  pursuant  to  the  Federal  Reports  Acts. 

2.  (c)  Substantive  rules  of  the  Commission  are  published  in  the  Federal 
Register  and  the  Code  of  Federal  Regulations. 

2.  (d)  Statements  of  general  policy  formulated  and  adopted  by  the  Commis¬ 
sion  for  the  .guidance  of  the  public  are  published  in  the  Federal  Register  and 
the  Code  of  Federal  Regulations  and  in  the  Commission’s  general  orders  and 
circular  letters,  distributed  to  the  regulated  industry  and  interested  public. 

2.  (e)  Normally  such  rules  are  served  upon  named  persons  in  accordance 
with  law  and  are  not  published  in  the  Federal  Register.  However,  on  occasion 
where  multiple  persons  are  involved  and/or  the  matter  is  of  public  interest  pub¬ 
lication  in  the  Register  has  been  made  in  addition  to  service  upon  such  person. 

Note.- — In  addition  to  the  publication  as  indicated  in  the  foregoing  answers, 
considerable  unofficial  publication  is  made  through  the  news  media  (news¬ 
papers.  trade  journals,  news  service,  etc.) . 

3.  All  final  and  interim  opinions  or  orders  in  the  adjudication  of  cases  are: 
(a)  served  on  all  parties  to  any  proceeding  before  the  Commission;  (b)  avail¬ 
able  to  any  person  upon  request  to  be  placed  on  this  agency’s  mailing  list  at  a 
specific  user  charge,  also  single  copies  are  available  upon  request  without 
charge;  (c)  open  for  public  inspection  in  the  Commission’s  docket  room  and 
public  reference  room:  and  (d)  all  final  Commission  opinions  and  orders  are 
published  in  bound  volumes  as  the  Federal  Maritime  Commission  reports  and 
are  available  for  purchase  at  the  office  of  Superintendent  of  Documents,  Govern¬ 
ment  Printing  Office. 

4.  To  date,  the  Commission  has  not  found  it  necessary  to  refrain  from  pub- 
lishing  interim  and  final  opinions  or  orders  in  the  interest  of  confidentiality. 
Rule  1(e)  (2)  of  the  Commission’s  Rules  of  Practice  and  Procedure  states,  how¬ 
ever,  that  “orders,  rules,  rulings,  opinions,  and  decisions  (initial,  recommended, 
tentative,  and  final)  may  be  inspected  at  the  Washington  office  of  the  Board 
(Commission),  except  those  held  by  the  Board  (Commission)  for  good  cause  to 
be  confidential  and  not  cited  as  precedents.” 

5.  Unpublished  opinions  and  orders  are  not  cited  or  used  as  precedents  in  other 
proceedings. 
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6-7.  The  precedure  for  making  available  to  the  general  public  the  records  and 
files  of  this  agency  and  the  limitation  placed  upon  this  availability  is  governed 
by  rule  502.5  of  the  Rules  of  Practice  and  Procedure  which  provides : 

“(a)  The  files  and  records  of  the  Commission,  except  those  held  by  the  Com¬ 
mission  for  good  cause  to  be  confidential,  shall  be  open  for  inspection  and  copying 


as  follows : 

“(1)  Tariffs  and  agreements  filed  with  the  Commission  pursuant  to  stat¬ 
ute  or  rale  or  order  of  the  Commission  may  be  inspected  and  copied  during 
business  hours  in  the  Commission’s  offices  at  Washington. 

“(2)  All  pleadings,  depositions,  exhibits,  transcripts  of  testimony,  excep¬ 
tions,  and  briefs  in  any  statutory  proceeding  before  the  Commission  may  be 
inspected  and  copied  at  the  Washington  office  of  the  Commission.  Available 
volumes  of  Federal  Maritime  Commission  reports  may  be  purchased  from 
the  Superintendent  of  Documents,  Government  Printing  Office,  Washington, 
D.C.  Copies  of  individual  decisions  may  be  secured  from  the  Commission 
upon  request,  or  may  be  examined  in  the  regional  offices  of  the  Commission. 

“(3)  Other  files  and  records  may  be  inspected  and  copied  in  the  discretion 
of  the  Commission  upon  written  request  to  the  Secretary  describing  in  detail 
the  documents  of  which  inspection  is  desired,  and  setting  forth  the  reasons 
therefor. 

“(b)  Orders,  rules,  rulings,  opinions,  and  decisions  (initial,  recommended, 
tentative,  and  final)  may  be  inspected  at  the  Washington  office  of  the  Commission, 
except  those  held  by  the  Commission  for  good  cause  to  be  confidential  and  not 
cited  as  precedents.” 

8.  Private  parties  dealing  with  this  Commission  are  not  required  to  resort  to 
organization  or  procedure  not  published  in  the  Federal  Register. 

9.  This  Commission  has  had  no  occasion  to  refrain  from  publishing  rules  in 
the  interest  of  secrecy  required  by  the  public  interest. 

10.  No  circumstance  has  arisen  in  which  this  Commission  has  had  to  refrain 
from  publishing  rules  on  any  matter  relating  to  internal  agency  management. 

11.  In  formal  proceedings,  the  pleadings,  transcripts  of  testimony,  exhibits,  and 
all  documents  received  in  evidence  or  made  a  part  of  the  record  are  matters  of 
“official  record.” 

I  wish  to  express  my  appreciation  in  having  been  afforded  the  opportunity  to 
assist  the  subcommittee  in  its  evaluation  of  section  3  of  the  Administrative 
Procedure  Act.  Should  any  additional  information  be  desired  you  may  be 
assured  of  our  full  cooperation. 

Sincerely  yours, 

John  Harllee, 

Rear  Admiral,  U.S.  Navy  (Retired),  Chairman. 


Reply  From  Mediation  and  Conciliation  Service 

Federal  Mediation  and  Conciliation  Service, 

Washington,  D.C.,  March  15,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Congressman  Moss  :  This  will  reply  to  your  February  12,  1965,  letter  by 
providing  answers  to  the  11  questions  posed  regarding  the  availability  of 
information  from  Federal  departments  and  agencies. 

Such  additional  information  as  may  be  needed  by  the  committee  may  be  ob¬ 
tained  through  my  designated  liaison  representative,  Mr.  Willoughby  Abner, 
special  assistant,  code  100,  extension  3511. 

Answers  are  provided  in  the  numerical  sequence  used  in  your  letter. 

1.  The  provisions  of  5  U.S.C.  1002  are  applicable  to  the  sole  function  of  this 
Service,  which  is  one  of  providing  assistance  to  parties  involved  in  the  settle¬ 
ment  of  labor-management  disputes.  Because  of  its  small  size  and  unilateral 
function,  the  usual  definitions  pertaining  to  division,  bureau,  branch,  and  unit 
are  not  applicable  within  the  scope  of  your  inquiry. 
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2.  (a)(1)  Amendments,  deletions,  or  additions  are  published  in  the  Federal 
Register,  as  needed.  Code  of  Federal  Regulations  (29  CFR,  ch.  XII,  pt. 
1401-1404). 

(2)  Annual  report  to  the  Congress  (available  to  the  public).  (A  copy  of  the 
annual  report  for  fiscal  year  1963  is  enclosed.  A  copy  of  the  1964  annual  report 
will  be  submitted  as  soon  as  it  is  received  from  the  printer. ) 

(h)(1)  Code  of  Federal  Regulations  (29  CFR,  ch.  XII,  pt.  1403). 

(2)  U.S.  Government  Organization  Manual.  Published  annually. 

(3)  Pamphlet:  “Facts  Behind  the  Headlines  in  Labor-Management  Disputes,” 
1961  ( a  copy  of  the  pamphlet  is  enclosed ) . 

(c)  Code  of  Federal  Regulations  (29  CFR,  ch.  XII,  pts.  1402-1404). 

( d )  (1)  Code  of  Federal  Regulations  (29  CFR,  ch.  XII,  pts.  1402-1404). 

(2)  Pamphlet:  “Facts  Behind  the  Headlines  in  Labor-Management  Disputes,” 
1961. 

(3)  Pamphlet:  “Answers  to  Tour  Questions  About  the  Federal  Mediation  and 
Conciliation  Service,”  1961  (a  copy  of  the  pamphlet  is  enclosed) . 

(e)  None — not  applicable. 

3.  Not  applicable — the  Service  issues  no  interim  opinions  or  orders ;  mediation 
is  a  voluntary  process. 

4.  Not  applicable. 

5.  Not  applicable. 

6.  (a)  Section  1401.4  of  the  Service’s  regulation  provides,  in  part  (29  CFR, 
ch.  XII,  pt.  1401)  ;  “IV.  Dispute  notices  are  nonconfidential. — Written  notices 
of  disputes  received  pursuant  to  section  8(d)  (3)  of  the  Labor-Management  Rela¬ 
tions  Act,  1947,  as  amended,  are  not  confidential  records  of  the  Service.  Parties 
at  interest  have  the  right  to  receive  certified  copies  of  such  notice  of  dispute  upon 
written  request  to  the  regional  director  of  the  region  in  which  the  notice  is 
filed.” 

(b)  Arbitration  awards  in  cases  administered  through  the  Service  are  re¬ 
leased  for  publication  by  the  three  major  services  (Bureau  of  National  Affairs, 
Commerce  Clearing  House  and  Prentice-Hall ) ,  provided  that  the  parties  and  the 
arbitrator  advise  the  Service  that  there  is  no  objection  to  such  publication.  The 
decision  as  to  publication  of  such  cases  is  made  in  each  instance  by  the  editor  of 
the  services  to  which  such  cases  are  released.  Arbitration  awards  as  to  which 
the  parties  and  the  arbitrators  do  not  object  to  publication,  may  be  inspected  in 
the  Office  of  the  General  Counsel  by  any  person  having  a  legitimate  interest  in 
such  inspection,  until  such  time  as  they  are  disposed  of  in  accordance  with  the 
regulations  governing  the  disposition  of  outdated  files. 

7.  Section  1401.3  of  the  Service’s  Regulation  (29  CFR,  ch.  XII,  pt.  1401)  pro¬ 
vides  that  all  files,  reports,  letters,  memoranda,  documents,  or  other  papers  in 
the  official  custody  of  the  Service  or  any  of  its  employees,  relating  to  or  acquired 
in  its  or  their  official  activities  under  title  II  of  the  Labor-Management  Relations 
Act;  1947,  as  amended,  are  declared  to  be  “confidential”  for  good  cause  shown. 

The  confidentiality  of  such  information  is  based  on  the  public  policy  requiring 
that,  in  order  successfully  to  effectuate  the  Service’s  mission,  Commissioners  and 
employees  must  maintain  a  reputation  for  impartiality  and  integrity,  which  in 
turn  rests  upon  the  confidence  of  labor  and  management,  or  other  interested  par¬ 
ties,  that  information  disclosed  to  Commissioners  or  other  employees  of  the 
Service  will  not  subsequently  be  divulged. 

8.  None. 

9.  None. 

10.  None. 

11.  All  documents,  forms,  and  reports  related  to  a  labor  dispute  in  which  the 
Service  has  received  due  notice,  request,  or  statement  implying  that  the  personal 
services  of  a  Federal  mediator  may  be  needed ;  written  evidence  that  a  mediator 
has  been  assigned  to  provide  assistance ;  mediator  reports  on  his  activity  and 
participation  and  the  report  indicating  that  his  assignment  has  been  concluded. 

Sincerely, 


William  E.  Simkin,  Director. 
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li  epl y  From  Federal  Power  Commission 

Federal  Power  Commission, 
Washington,  D.G.,  March  12, 19G5. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  In  further  response  to  your  letter  of  February  12,  the 
following  are  our  answers  to  the  questions  there  asked  with  respect  to  the  pub¬ 
lic  availability  of  information  in  the  Federal  Power  Commission. 

1.  Generally,  the  provisions  of  section  3  of  the  Administrative  Procedure  Act 
(5  U.S.C.  1002)  are  applicable  to  all  Federal  Power  Commission  functions. 
There  are  no  constituent  units  of  the  Commission  to  which  the  section  does  not 
apply. 

2.  The  several  items  referred  to  in  this  question  are  published  as  follows : 

(а)  Description  of  organization  published  originally  in  the  Federal  Register 
of  September  11,  1946,  11  F.R.,  pt.  2,  p.  487  (18  CFR,  1946  supp.,  pt.  01).  The 
latest  complete  revision  was  issued  April  30,  1962,  published  in  the  Federal 
Register  of  May  4,  1962  (  27  F.R.  4276)  and  recodified  in  18  CFR,  pt.  3,  where  it 
is  continuously  available.  Amendments  or  revisions  are  similarly  published  as 
occasion  demands,  e.g.,  §  3.1  amended  and  §  3.7  added  by  order  No.  259,  issued 
December  21,  1962  (  27  F.R.  12927,  28  FPC  1097,  18  CFR  3.1,  3.7). 

(б)  A  statement  of  the  course  and  method  of  operation  was  published  Sept. 
11,  1946,  11  F.R.,  pt.  2,  p.  489  (18  CFR,  1946  supp.,  pt.  02).  Revisions  or 
amendments  are  published  as  described  above,  in  the  Federal  Register,  the 
FPC  reports  and  the  CFR. 

(c) The  term  “substantive  rule”  is  not  defined  by  the  Administrative  Procedure 
Act.  However,  either  notice  of  the  adoption  or  the  full  text  of  all  rules  affecting 
the  public  are  published  in  the  Federal  Register  as  adopted.  See  18  CFR  1.36 
re  public  access  to  opinions,  orders  and  rules.  In  addition,  all  Commission  opin¬ 
ions,  all  rules  and  orders  of  general  applicability  and  many  of  its  orders,  both 
final  and  interlocutory,  are  published  in  the  Federal  Power  Commission  Reports 
(FPC)  which  include  tables  and  indices.  This  publication  presently  consists  of 
29  permanent  bound  volumes  and  8  monthly  preliminary  prints  which  contain 
permanent  pagination.  All  of  the  foregoing  are  available  to  the  public,  upon 
issuance  and  upon  request,  in  the  Commission’s  Office  of  Public  Information  in  its 
Washington  office. 

( d )  Statements  of  general  policy  or  interpretation  are  published  in  the  Federal 
Register,  as  and  when  adopted,  and  are  codified  in  18  CFR,  part  2.  They  are 
also  published  in  the  FPC  Reports  described  above  in  (c). 

(e)  Insofar  as  rules  addressed  to  and  served  upon  named  individuals  are 
final  orders  they  are  published  or  otherwise  made  available  as  described  in  (c), 
above.  Procedural  orders  such  as  orders  to  show  cause,  orders  instituting  in¬ 
vestigations,  orders  fixing  date  of  hearing,  and  orders  of  a  “notice”  nature  are, 
as  a  rule,  published  in  full  in  the  Federal  Register  and  often,  as  well,  in  the  FPC 
Reports. 

3.  In  accordance  with  published  rule  (18  CFR  1.36  (b) ),  all  final  and  interim 
opinions  and  orders  in  the  adjudication  of  cases  and  in  rulemaking  proceedings 
are  released  to  the  public  immediately  upon  issuance  in  the  Commission’s  Office 
of  Public  Information.  In  addition,  the  Commission  issues,  for  convenience 
only,  a  list  of  formal  documents  issued  which  includes  all  orders,  rules,  opinions, 
interim  decisions,  notices,  and  interlocutory  orders  (setting  for  hearing,  or  on 
motions,  etc.)  issued  on  a  particular  day.  This  list  is  available  upon  request 
and  a  mailing  list  therefor  is  maintained.  A  mailing  list  of  persons  desiring  to 
receive  the  Commission’s  opinions  is  likewise  maintained  and  mailing  lists  tied  to 
individual  cases  or  dockets  by  virtue  of  which  a  person  is  sent  all  of  the  formal 
documents  issued  during  the  course  of  a  particular  proceeding. 

4.  The  Commission  has  not  withheld  publication  of  any  opinions  or  orders  on 
the  ground  that  they  should,  for  good  cause,  be  held  confidential. 

5.  As  noted  above,  all  Commission  opinions  are  printed  (published)  in  the 
FPC  Reports.  Although  every  Commission  order  is  not  so  printed,  all  are  avail¬ 
able  for  public  inspection  upon  issuance.  Consequently,  every  order  or  opinion 
cited  or  used  as  a  precedent  is  available  to  the  public  in  either  printed  or  other 
form. 


448 


FEDERAL  PUBLIC  RECORDS  LAW 


6.  The  Commission’s  rules  relating  to  public  and  other  records,  18  CFR  1.36 
(c),  (d),  provide,  in  general,  that  all  matters  of  official  record  shall  be  available 
for  public  reference.  These  include  all  matters  filed  with  the  Commission  under 
the  provision  of  any  order,  rule,  or  regulation,  as  well  as  matters  embodying  offi¬ 
cial  Commission  action,  including  all  the  docket  records  relating  to  public  pro¬ 
ceedings.  To  the  extent  that  legal  interpretations  and  opinions  are  contained  in 
staff  memoranda  which  have  never  been  approved  by  the  Commission,  they  are  not 
normally  available  to  the  public  unless  issued  for  public  consumption  by  order  of 
the  Commission. 

7.  By  statute,  Federal  Power  Act,  section  301(b)  ;  Natural  Gas  Act,  section 
8(b),  information  obtained  during  examination  of  books  and  accounts  of  respond¬ 
ent  companies  may  not  be  divulged  by  members,  officers,  or  employees  of  the 
Commission,  except  as  directed  by  the  Commission  or  a  court.  By  18  CFR  1.36(c) 
the  Commission’s  public  records  are  available  for  public  reference.  By  18  CFR 
1.36(d),  other  records  are  not  available  except  upon  good  cause  shown.  The 
Commission  may,  by  order,  direct  that  they  be  disclosed  upon  application. 

8.  No  circumstances  have  been  brought  to  the  Commission’s  attention  in  which 
private  parties  have  had  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  and/or  the  CFR. 

9.  The  Commission  has  no  unpublished  rules  or  regulations  of  general 
applicability. 

10.  None  of  the  Commission’s  rules  relating  to  internal  management  and  house¬ 
keeping,  issued  as  administrative  orders  or  instructions,  are  published. 

11.  FPC  rules  do  not  define  “official  record,”  as  such.  However,  18  CFR 
1.36(c)  lists  12  categories  of  material  which,  for  all  practical  purposes,  com¬ 
prises  “matters  of  official  record”  referred  to  in  section  3(c)  of  the  Administrative 
Procedure  Act. 

Transmitted  herewith  are  two  copies  of  those  two  sections  of  the  Commission’s 
Rules  of  Practice  and  Procedure  which  implement  5  U.S.C.  1002.  The  basic  rule 
is  in  sections  1.36  and  1.1  (f)  defines  the  terms  therein  used. 

The  foregoing,  I  believe,  is  completely  responsive  to  the  questions  asked  but  if 
the  subcommittee  desires  any  further  information  do  not  hesitate  to  call  upon  us. 

Sincerely, 


Joseph  C.  Swidler,  Chairman. 


Reply  From  Federal  Reserve  System 

Board  of  Governors  of  the 

Federal  Reserve  System. 

Washington,  D.C.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives,  Washington, 
D.O. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  dated  February  12, 
1965,  advising  that  the  Foreign  Operations  and  Government  Information  Sub¬ 
committee  is  in  the  process  of  determining  the  extent  to  which  Federal  depart¬ 
ments  and  agencies  are  making  information  available  to  the  public  pursuant 
to  section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002).  In  order 
to  evaluate  the  effect  of  section  3  of  the  act  on  the  extent  to  which  information 
has  been  made  available  by  departments  and  agencies,  you  have  asked  that  the 
Board  respond  to  a  series  of  questions  set  forth  in  your  February  12  letter. 

The  Board’s  responses  to  your  questions  are  set  forth  below,  each  immediately 
following  the  numbered  question  or  series  of  questions  to  which  it  relates. 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

The  Board  construes  the  provisions  of  5  U.S.C.  1002  (hereinafter  “section  3 
of  the  act” _  (Administrative  Procedure  Act)),  as  applying  to  the  entire  range 
of  its  functions,  which  relate  to  credit  and  monetary  policy  determinations  and 
to  bank  supervision  and  regulation. 

There  are  no  divisions,  bureaus,  branches,  or  other  constituent  units  of  the 
Board  to  which  section  3  of  the  act  does  not  apply. 


FEDERAL  PUBLIC  RECORDS  LAW 


449 


2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish  ? 

(а)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)(1) 
of  the  Administrative  Procedure  Act) . 

(б)  Statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined  (see  sec.  3(a)  (2)  of  statute). 

A  description  of  the  Board’s  organization  and  statements  of  the  general  course 
and  method  by  which  the  Board’s  functions  are  channeled  and  determined  are  set 
forth  in  the  Board’s  Rules  of  Organization  and  Procedure,  publication  of  which 
is  hereafter  discussed,  and  are  generally  described  in  the  U.S.  Government  Orga¬ 
nization  Manual,  the  official  organization  handbook  of  the  Federal  Government 
There  is  not  any  predetermined  interval  at  which  the  aforesaid  description  and 
statements  are  published  by  the  Board.  Broadly  stated,  pursuant  to  the  require¬ 
ments  of  section  3  of  the  act  for  current  publication,  the  Board  effects  publica¬ 
tion  of  section  3(a)  (1)  material  as  follows :  At  such  times  as  there  occur  changes 
in  the  general  course  and  method  by  which  the  Board’s  functions  are  channeled 
and  determined,  including  the  nature  and  requirements  of  all  formal  or  in¬ 
formal  procedures,  forms,  and  outstanding  instructions,  these  changes  are  pub¬ 
lished  in  the  Federal  Register  as  amendments  to  the  particular  rule  affected.  As 
these  amendments  cumulatively  represent  a  major  revision  in  the  Board’s  rule, 
the  total  of  such  amendments  is  published  in  the  Federal  Register  as  a  revision 
to  the  rule.  Thus,  specific  amendments  to  the  Board’s  Rules  of  Organization  and 
Procedure  were  published  in  the  Federal  Register  at  various  intervals  from  1946 
through  1961.  Effective  December  15,  1961,  the  Rules  of  Organization  and  Pro¬ 
cedure  were  wholly  revised  to  include  the  amendments  previously  made  and  pub¬ 
lished,  and  also  to  change  certain  procedural  provisions  to  reflect  more  clearly 
and  accurately  then  current  practices.  The  revised  rules  were  published  in  the 
Federal  Register. 

As  revised,  the  Board’s  Rules  of  Organization  and  Procedure  are  divided  into 
four  separate  rules,  as  follows : 

( 1 )  Rules  of  organization. 

(2)  Rules  regarding  information,  submittals,  and  requests. 

( 3 )  Rules  of  procedure,  and 

(4)  Rules  of  practice  for  formal  hearings. 

Rules  (2),  (3),  and  (4)  above,  currently  appear,  respectively,  as  parts  261, 
262,  and  263  of  title  12,  Code  of  Federal  Regulations.  The  Rules  of  Organization, 
rules  (1)  above,  setting  forth  the  Board’s  composition  and  location,  identifying 
the  makeup  of  its  organization,  and  setting  forth  briefly  the  nature  of  the  Board’s 
functions,  are  published  in  the  U.S.  Government  Organization  Manual,  the  official 
organization  handbook  of  the  Federal  Government.  The  Rules  of  Organization 
and  Procedure  are  also  available  in  pamphlet  form  at  the  Board’s  office  or  through 
the  12  Federal  Reserve  banks.  Amendments  in  these  rules  occurring  subsequent 
to  the  last-mentioned  major  revision  have  been  published  in  the  Federal  Register 
and  are  reflected  in  appropriate  provisions  of  the  Code  of  Federal  Regulations 
and  the  Government  Organization  Manual  as  revised  June  1,  1964. 

2(c).  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3) 
of  statute) . 

As  applied  to  the  Board,  “substantive  rules  adopted  as  authorized  by  law” 
are  represented  almost  exclusively  by  the  Board’s  regulations  as  to  which  the 
Board  follows  the  rulemaking  procedures  set  forth  in  section  4  of  the  act  as  to 
giving  notice  of  published  rulemaking,  affording  interested  persons  an  opportunity 
to  participate  in  the  rulemaking  function,  and  the  giving  of  required  prior  notice 
of  the  effective  date  of  such  rule.  Once  adopted,  regulations  are  published  in 
the  Federal  Register  and,  in  due  course,  appear  in  the  Code  of  Federal  Regula¬ 
tions.  They  also  are  published  in  pamphlet  form  available  to  the  public. 
Adopted  or  amended  regulations  also  appear  as  promptly  as  possible  following 
Board  action  in  the  Board’s  Federal  Reserve  Bulletin,  a  monthly  publication. 
Promulgation  of  a  new  regulation  or  an  amendment  to  an  existing  regulation  is 
at  times  accompanied  by  the  issuance  of  a  press  release  explaining  the  nature 
and  purpose  of  the  Board’s  action.  Finally,  a  record  of  Board  actions  in  respect 
to  promulgation  of  new  regulations  or  amendments  of  existing  regulations  is 
contained  in  the  Board’s  annual  report  transmitted  to  the  Speaker  of  the  House 
of  Representatives  pursuant  to  the  requirements  of  section  10  of  the  Federal 
Reserve  Act  (12  U.S.C.  247). 

2(d).  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of  statute). 


45-213— 65— .pt.  2—12 


450 


FEDERAL  PUBLIC  RECORDS  LAW 


Statements  of  general  policy  or  interpretations  formulated  and  adopted  by  the 
Board  for  the  guidance  of  the  public  are  published  initially  in  the  Federal 
Register  and  later  in  the  Code  of  Federal  Regulations.  Federal  Register  publica¬ 
tion  occurs  as  soon  after  Board  action  as  practicable.  The  fact  and  content  of 
Board  interpretations,  rules,  and  certain  policy  statements  receive  further  public 
dissemination  by  appearance  in  the  Board’s  Federal  Reserve  Bulletin  and  by 
publication  in  printed  looseleaf  form  in  a  volume  of  Published  Interpretations  of 
the  Board.  The  Published  Interpretations  were  originally  compiled  and  pub¬ 
lished  as  of  January  1, 1961,  and  contained  the  full  text  of  then  currently  effective 
interpretations  and  rulings  issued  by  the  Board  since  October  1,  1937,  as  well 
as  digests  of  certain  additional  interpretations  and  rulings  published  before  that 
date.  The  volume  of  Published  Interpretations  has  been  kept  current  by  means 
of  supplements  issued  at  yearend  1961  and  1962,  and  most  recently  by  a  supple¬ 
ment  issued  in  July  1964  which  included  published  interpretations,  rulings,  and 
related  actions  of  the  Board  through  March  31, 1964. 

2(e).  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)  (3)  of  statute). 

As  a  genreal  rule,  the  Board  does  not  publish  in  any  official  or  unofficial  publica¬ 
tion  “rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law.” 
Section  3(a)(3)  of  the  act  exempts  such  rules  from  the  requirement  of  separate 
statement  and  current  publication.  The  Board’s  reliance  on  this  exemption,  is 
premised  upon  a  judgment  that  publication  of  such  rules  might  be  detrimental 
to  a  particular  bank  or  to  individuals  concerned. 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accordance 
with  published  rule,  makes  available  to  public  inspection,  all  final  and  interim 
opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b)  of  the 
Administrative  Procedure  Act,  or  other  authority. 

In  its  adjudication  of  cases  the  Board  does  not  utilize  a  procedure  involving 
interim  or  tentative  opinions,  decisions,  or  orders.  As  to  final  orders  of  the 
Board,  the  manner  in  which  these  are  published  differs  with  the  nature  of  the 
adjudication,  the  following  examples  being  generally  representative  of  the  method 
of  publication  employed.  Your  attention  is  directed  to  the  fact  that  the  term 
“adjudication  of  cases,”  as  applied  to  the  Board’s  functions,  relates  almost 
exclusively  to  Board  process  respecting  the  grant,  denial,  renewal,  withdrawal, 
limitation,  extension,  or  modification  of  a  license  or  similar  permission. 

Pursuant  to  section  3(a)  of  the  Bank  Holding  Company  Act  of  1956  (12  U.S.C. 
1842(a) ),  the  Board’s  prior  approval  must  be  given  to  the  formation  of  a  bank 
holding  company  and  to  actions  proposed  by  an  established  bank  holding  com¬ 
pany  that  would  result  in  the  expansion  of  its  holding  company  system.  Section 
18(c)  of  the  Federal  Deposit  Insurance  Act,  as  amended  (12  U.S.C.  1828(c)), 
requires  the  Board’s  prior  written  consent  to  certain  bank  mergers,  consolida¬ 
tions,  assets  acquisitions,  or  assumptions  of  liabilities.  Board  action,  either  of 
approval  or  denial,  on  an  application  filed  pursuant  to  either  of  the  above  pro¬ 
visions  of  law  is  published  in  the  following  manner:  Following  Board  action  on 
an  application,  there  is  issued  a  press  release  announcing  the  action,  accompanied 
by  a  copy  of  the  Board’s  order  and  statement  in  support  thereof.  If  there  are 
dissenting  statements  of  individual  Board  members,  copies  of  the  dissenting 
statements  accompany  the  press  release,  Board  order,  and  statement.  In  each 
case  the  order  is  published  in  the  Federal  Register.  The  published  order  is 
accompanied  by  the  statement  that  copies  of  the  Board’s  statement,  and  any 
dissenting  statements,  are  on  file  at  the  Office  of  the  Federal  Register,  and  are 
available  at  either  the  Board’s  office  or  the  Federal  Reserve  bank  in  the  district 
where  the  applicant  is  located.  The  materials  accompanying  the  aforementioned 
press  release  are  published  also  in  the  Board’s  monthly  bulletin. 

In  respect  to  certain  applications,  public  hearings  are  conducted  by  hearing 
examiners  selected  and  designated  by  the  Civil  Service  Commission.  In  such 
cases  the  hearing  examiner’s  report  and  recommended  decision,  filed  with  the 
Board  prior  to  the  Board’s  final  action  on  the  application,  is  also  distributed 
to  the  public  and  published  in  the  Federal  Reserve  Bulletin.  It  should  be  noted 
that  the  monthly  issues  of  the  bulletin  are  published  in  paperback  form  and, 
subsequent  to  yearend,  are  bound  in  a  single  volume.  These  bound  volumes 
are  numbered  consecutively,  identified  by  date,  and  are  made  available  to  the 
public.  Board  actions  in  regard  to  applications  having  unusual  significance  or 
interest  are  also  summarized  or  commented  upon  in  the  Board’s  annual  report. 

Additional  selected  examples  of  applications  received  whereby  Board  approval 
is  requested  are  applications  (1)  for  membership  in  the  Federal  Reserve  System 
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pursuant  to  section  9  of  the  Federal  Reserve  Act  (12  U.S.C.  321)  ;  (2)  for  with¬ 
drawal  from  membership  in  the  system  (12  U.S.C.  328)  ;  (3)  for  the  establish¬ 
ment  of  a  domestic  branch  by  a  State  member  bank  pursuant  to  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  321)  ;  (4)  to  carry  reduced  reserves  pursuant 
to  section  19  of  the  Federal  Reserve  Act  (12  U.S.C.  462)  ;  (5)  for  the  establish¬ 
ment  of  an  oversea  branch  pursuant  to  section  25  of  the  Federal  Reserve  Act  (12 
U.S.C.  601)  ;  (6)  for  the  organization  of,  or  investment  in,  a  corporation  doing 
foreign  hanking  pursuant  to  sections  25  or  25(a)  of  the  Federal  Reserve  Act 
(12  U.S.C.  601  and  611)  ;  and  (7)  for  a  general  voting  permit  pursuant  to  section 
5144,  Revised  Statutes  (12  U.S.C.  61). 

In  respect  to  the  several  types  of  applications  mentioned  above,  the  fact  of 
the  Board’s  receipt  thereof  and,  in  addition,  the  fact  and  nature  of  the  Board’s 
action  thereon  are  made  known  to  the  public  in  a  weekly  H.2  list  published  by  the 
Board.  The  H.2  list  shows  the  names  and  locations  of  institutions  involved,  the 
date  of  receipt  of  an  application  and  its  nature,  and  the  date  and  nature  of 
the  Board’s  action  on  the  application.  The  Board  also  makes  known  through  a 
published  weekly  K.3  list  the  fact  and  effective  date  of  consummation  of  certain 
of  the  proposals  first  identified  in  an  H.2  list. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  o.r  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority  ? 

The  only  type  of  case  adjudication  as  to  which  the  Board  would  refrain  from 
publishing  notice  of  its  action,  either  in  the  form  of  an  order  or  otherwise, 
would  be  a  proceeding  conducted  pursuant  to  section  30  of  the  Banking  Act  of 
1933  (12  U.S.C.  77)  for  the  removal  of  directors  and/or  officers  of  State  member 
banks.  Section  30  expressly  forbids  disclosure  to  the  public  of  the  Board’s  order 
or  of  the  findings  of  fact  upon  which  such  order  is  based. 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings? 

There  have  been  no  proceedings  in  which  the  Board  has  had  occasion  to  cite 
or  use  as  a  precedent  unpublished  opinions  and  orders  relating  to  an  earlier 
proceeding.  It  is  conceivable,  however,  that  a  need  for  such  citation  or  use 
might  arise.  For  example,  in  a  section  30  adjudication  (see  answer  to  question 
4,  supra)  facts  that  might  be  in  issue  in  a  pending  proceeding  could  parallel 
in  major  respects  facts  that  had  been  the  subject  of  a  previous  section  30 
adjudication  by  the  Board.  In  such  a  case,  the  Board’s  action  in  the  earlier 
case,  reflected  in  an  unpublished  order,  might  reasonably  be  cited  or  used  as 
a  precedent  in  the  later  proceeding.  In  such  a  case,  the  respondent  in  the  later 
proceeding  would  be  given  ample  notice  of  the  Board’s  intention  to  use  its  earlier 
action  as  a  precedent,  and  would  be  afforded  full  opportunity  to  challenge  the 
applicabiity  of  the  precedent  cited,  or  to  otherwise  argue  against  use  of  such 
precedent. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  files,  interpretations  and  legal  opinions  of  your  agency? 

A  general  description  of  the  procedures  whereby  certain  of  the  Board’s 
records  such  as  interpretations,  opinions,  orders,  and  other  materals  are  made 
known  and  available  to  the  public  has  been  given  in  answers  to  other  questions. 
As  to  Board  records  and  files  generally,  the  same  are  made  available  to  the 
general  public  pursuant  to  the  Board’s  rules  regarding  information,  submittals, 
and  requests  (12  CFR  261),  and  the  Board’s  rules  of  procedure  (12  CFR  262). 
Briefly  summarizing  certain  of  the  more  salient  provisions  of  these  rules, 
matters  of  official  record  are  made  available  to  persons  properly  and  directly 
concerned  through  the  office  of  the  secretary.  Under  the  secretary’s  direction 
and  supervision,  the  records  section  has  responsibility  for  maintaining  custody 
of  and  providing  reference  service  to  official  records  of  the  Board.  Matters  of 
official  record  such  as  published  Board  orders,  statements,  and  interpretations 
are  available  for  studying  and  copying  in  the  Board’s  office  during  regular 
business  hours.  Also  available  for  similar  purposes  are  the  administrative 
records  of  public  proceedings  or  hearings  conducted  by  the  Board.  Upon 
request,  arrangements  can  be  made  for  the  reproduction  at  the  Board’s  office 
of  these  public  records. 

Within  the  Board’s  Division  of  Administrative  Services  there  is  operated  a 
publications  services  unit  that  has  the  responsibility  of  furnishing  to  the  public 
Board  publications  and  published  information  and  data.  The  materials  handled 
by  publications  services  are  made  available  either  on  specific  request  or  through 
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use  of  currently  maintained  mailing  lists.  Information  as  to  available  publica¬ 
tions  and  published  information,  including  the  Federal  Reserve  Bulletin,  the 
Board’s  regulations,  rules  of  organization  and  procedure,  and  published  in¬ 
terpretations,  is  set  forth  in  the  Federal  Reserve  Bulletin. 

Two  members  of  the  Board’s  official  staff  are  assigned  the  responsibilty  of 
facilitating  the  furnishing  to  and  interpretation  for  the  press  and  the  public 
matters  of  public  interest  occurring  in  the  course  of  the  Board’s  performance 
of  its  functions.  Board  members,  members  of  the  official  staff,  and  other  author¬ 
ized  employees  daily  transmit  to  the  public  through  various  communication 
media  portions  or  summaries  of  and  views  on  the  Board’s  official  records. 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to 
the  general  public,  either  by  statute,  rule  or  practice? 

The  limitations  which  the  Board  has  placed  upon  the  availability  to  the  gen¬ 
eral  public  of  its  records  and  files  are  set  forth  in  the  Board’s  Rules  Regarding 
Information,  Submittals,  and  Requests  (12  CFR  261.2).  The  principal  classes 
of  records  and  files  as  to  which  public  access  is  limited  are  as  follows : 

(1)  Information  covered  by  specific  legal  prohibition  against  disclosure. 
Thus,  public  disclosure  of  findings  of  fact  and  orders  issued  in  proceedings 
for  the  removal  of  directors  or  officers  of  member  banks  is  expressly  for¬ 
bidden  by  section  30  of  the  Banking  Act  of  1933. 

(2)  Information  with  respect  to  the  determination  of  credit  and  monetary 
policies  in  the  national  monetary  field,  premature  disclosure  of  which  could 
very  well  play  into  the  hands  of  speculators  or  public  groups  with  a  resulting 
disruption  of  markets.  Federal  Reserve  actions  relating  to  discount  rates, 
reserve  requirements,  margin  requirements,  and  like  matters  have,  in  par¬ 
ticular,  a  direct  effect  on  financial  markets. 

(3)  Confidential  information  obtained  by  the  Board  in  the  discharge  of 
its  supervisory  function. 

Authority  for  nondisclosure  of  the  categories  of  information  referred  to  above, 
and  more  fully  described  in  the  Board’s  Rules  Regarding  Information,  Submit¬ 
tals,  and  Requests,  is  based  upon  the  provisions  of  section  3  of  the  Administra¬ 
tive  Procedure  Act  which  permit  nonpublication  and  nondisclosure  of  any  in¬ 
formation  to  the  extent  that  it  involves  functions  requiring  nondisclosure  in 
the  public  interest  or  matters  which  for  good  cause  found  are  held  confidential. 
In  addition,  as  earlier  mentioned,  section  30  of  the  Banking  Act  of  1933  ex¬ 
pressly  provides  that  the  Board’s  order  and  findings  of  fact  in  any  proceedings  for 
the  removal  of  directors  or  officers  of  member  banks  shall  not  be  made  public  or 
disclosed  to  anyone  except  the  director  or  officer  involved  and  the  directors  of 
the  bank  involved.  The  Board  of  Governors  is  authorized  by  statute  to  make 
rules  and  regulations  necessary  to  enable  it  effectively  to  perform  its  duties 
and  functions  or  services  (12  U.S.C.  248 (i)).  Except  as  provided  by  law, 
employees  of  the  United  States  are  prohibited  by  statute  (18  U.S.C.  1905)  from 
disclosing  financial  or  business  information  regarding  particular  persons  or 
institutions. 

Pursuant  to  authority  granted  by  statute,  the  Board  has  promulgated  rules 
relating  to  the  maintenance  of  the  confidential  character  of  System  affairs. 
In  respect  to  employees  who  are  authorized  to  handle  classified  defense  material, 
the  Board  has  issued  “Regulations  Relating  to  the  Safeguarding  of  Defense 
Information.” 

The  foregoing  summary  reflects  the  limitations  which  have  been  placed  by 
statute,  rule,  or  practice  on  the  availability  to  the  general  public  of  the  Board’s 
records  and  files. 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  re¬ 
quired  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  section  3(a)  of  the  APA)  ? 

The  Board  believes  that  its  procedures  for  making  public  its  Rules  of  Orga¬ 
nization  and  Procedure,  including  but  not  limited  to  publication  of  the  same  in 
the  Federal  Register,  are  calculated  to  apprise  the  public  adequately  of  existing 
requirements  in  dealing  with  the  Board.  In  no  known  circumstances  have  pri¬ 
vate  parties  dealing  with  the  Board  been  required  to  resort  to  organization  or 
procedure  not  published  in  the  Federal  Register  pursuant  to  section  3(a)  of 
the  act.  On  the  other  hand,  there  have  been  numerous  occasions  when,  in  the 
interest  of  facilitating  a  course  of  action  initiated  by  a  private  party  dealing 
with  the  Board,  the  Board  has  excused  failure  to  comply  with  published  orga¬ 
nizational  or  procedural  rules. 
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9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority  ? 

Applying  to  the  word  “cases”  a  broader  meaning  than  that  generally  applied 
in  the  context  of  the  provisions  of  the  act,  the  Board  has  refrained  from  publish¬ 
ing  rules  in  regard  principally  to  actions  taken  in  the  course  of  formulating 
and  determining  discount  rates,  reserve  requirements,  margin  requirements, 
and  similar  actions  calculated  to  have  a  direct  effect  on  financial  markets.  The 
Board’s  action  in  refraining  from  publishing  rules  incident  to  the  foregoing 
functions  is  taken  pursuant  to  section  3(1)  of  the  act. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  management, 
pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other  authority? 

The  Board  has  followed  what  it  has  construed  to  be  the  intent  of  section  3  of 
the  act  in  refraining  from  publishing  rules  of  internal  management  and  opera¬ 
tion  not  affecting  the  members  of  the  public  to  any  extent.  Rules  relating  to 
the  organization  of  the  Board’s  staff,  the  assignment  and  designation  of  staff 
responsibilities  and  functions,  and  general  housekeeping  functions,  including 
budget  procedures,  are  considered  to  be  purely  matters  of  internal  management 
and  operation,  and  thus  to  be  exempt  from  the  publication  requirement  of  section 
3  of  the  act. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section 
3(c)  of  the  Administrative  Procedure  Act? 

As  related  to  the  Board’s  functions,  the  term  “official  record”  refers  to  and  in¬ 
cludes  all  materials  in  the  Board’s  possession  save  those  relating  to  the  internal 
operation  of  the  Board. 

Pursuant  to  your  request  for  two  copies  of  every  regulation,  directive,  order,  or 
other  document  issued  by  the  Board  to  implement  section  3  of  the  act,  two  copies 
of  the  following  documents  are  enclosed  : 

1.  Board’s  Rules  of  Organization  and  Procedure. 

2.  Board’s  Regulations  Relating  to  the  Safeguarding  of  Defense  Informa¬ 
tion. 

3.  Board’s  Rules  Relating  to  the  Maintenance  of  the  Confidential  Char¬ 
acter  of  System  Affairs,  etc. 

Many  of  the  publications  hereinbefore  discussed  exemplify  the  steps  taken  by 
the  Board  in  implementing  the  directives  of  section  3  of  the  act.  Most  illustrative 
of  this  implementation  are  believed  to  be  the  following  documents,  published  at 
or  for  the  dates  noted,  two  copies  of  which  are  enclosed :  the  Fiftieth  Annual 
Report  of  the  Board,  covering  operations  for  the  year  1963 ;  the  February  1965 
issue  of  the  Federal  Reserve  Bulletin ;  a  reprint  from  the  December  1964  Federal 
Reserve  Bulletin  containing  a  list  of  all  Federal  Reserve  Board  publications ; 
the  Board’s  H.2  list  reflecting  applications  received,  or  acted  on  by  the  Board 
during  the  week  ended  March  6,  1965 ;  and  the  Board’s  K.3  list  reflecting  con¬ 
summation  of  various  proposals  by  State  member  banks  as  of  the  week  ended 
March  6. 1965 . 


Should  your  subcommittee  desire  other  of  the  documents  herein  mentioned 
than  those  enclosed,  upon  request  copies  of  such  documents  will  be  furnished. 
Sincerely  yours, 


(Signed)  Wm.  McC.  Martin,  Jr. 


Reply  From  Federal  Trade  Commission 

Federal  Trade  Commission, 
Washington,  D.C.,  March  22,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee.  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  letter  replies  to  your  request  for  answers  to  a  ques¬ 
tionnaire  wThich  you  transmitted  to  me  on  February  12, 1965.  In  accordance  with 
the  last  paragraph  of  your  letter,  there  are  attached  hereto  two  copies  of  the 
publication  “Organization,  Procedures,  Rules  of  Practice,  and  Statutes”  of  the 
Federal  Trade  Commission.  The  volume  was  published  in  August  1963  and  is 
available  on  request  from  the  Government  Printing  Office.  The  same  material 
has  been  published  in  the  Federal  Register  at  the  time  it  was  adopted. 
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The  questions  which  you  posed  do  not  seem  to  inquire  what  other  means  the 
Commission  might  adopt  to  bring  to  the  attention  of  interested  parties  its  proce¬ 
dures,  opinions,  orders,  and  general  activity.  The  Commission  constantly  issues 
press  notices  of  its  opinions  and  orders  and  copies  of  the  documents  themselves. 
At  all  times,  official  statements,  opinions,  orders,  interpretations,  and  the  like 
are  available  to  the  public  at  the  information  counter  of  the  Commission’s  docket 
room.  In  addition,  a  series  of  “Advertising  Alerts”  are  published  to  call  atten¬ 
tion  to  certain  cases  recently  decided  by  the  Commission,  and  a  newsletter  is 
circulated  to  a  mailing  list  to  apprise  the  public  of  specific  actions  which  the 
Commission  has  taken  in  the  recent  past. 

The  Commission,  acting  in  the  public  interest,  is  constantly  attempting  to 
inform  both  professional  counsel  and  the  lay  public  of  its  activity. 

Your  questions  and  my  answers  are  attached. 

Paul  Rand  Dixon,  Chairman. 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches  or  other  constituent  units  of 
your  agency  to  which  the  section  does  not  apply? 

Answer.  Section  3  of  the  Administrative  Procedure  Act,  entitled  “Public  In¬ 
formation,”  cited  in  your  letter  as  5  U.S.C.  1002,  applies  to  all  Federal  Trade 
Commission  functions.  There  are  no  divisions,  bureaus,  branches,  or  other  con¬ 
stituent  units  of  this  agency  to  which  the  section  does  not  apply. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)(1)  of 
the  APA)  ; 

(ft)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3)  of 
statute)  ; 

( d )  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)(3)  of  statute)  ; 
and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law 
(see  sec.  3(a)  (3)  of  statute)  ? 

Answer,  (a)  This  agency  published  its  description  of  all  its  organization  in 
its  basic  manual  in  August  1963.  Two  copies  are  transmitted  herewith.  See 
pages  1  through  6.  Copies  of  this  volume  are  available  from  the  Government 
Printing  Office.  The  basic  material  was  also  published  in  the  Federal  Register 
and  from  time  to  time,  when  changes  or  additions  might  be  made,  such  changes 
and  additions  are  likewise  published. 

(b)  See  answer  to  question  (a)  above.  See  also  manual  pages  7  through  32. 

(c)  This  agency  promulgates  substantive  rules  in  accordance  with  authority 
granted  by  Congress  in  the  following  acts :  Section  6,  Wool  Products  Labeling 
Act  of  1939,  54  Stat.  1131,  15  U.S.C. A.  68d;  section  8(b),  Fur  Products  Labeling 
Act,  65  Stat.  179,  15  U.S.C.A.  69f ;  section  5(a),  Flammable  Fabrics  Act,  67  Stat. 
112,  15  U.S.C.A.  1194;  section  7(c),  Textile  Fiber  Products  Identification  Act, 
72  Stat.  1721,  15  U.S.C.A.  70e.  The  rules,  when  promulgated,  are  published  in 
the  Federal  Register  and  in  pamphlets,  and  are  announced  by  press  releases  to 
the  trade  and  public.  Every  known  member  of  the  affected  industries  is  mailed 
an  individual  copy  of  the  rules.  They  are  also  published  in  the  Code  of  Federal 
Regulations. 

(d)  In  the  event  statements  of  policy  for  the  guidance  of  the  public  were  to 
be  promulgated  they  would,  in  accordance  with  Rule  1.132(4)  of  the  General 
Procedures  of  the  Commission,  page  27  of  the  manual,  be  published  in  the 
Federal  Register.  In  addition  press  notices  would  be  distributed  to  the  public 
and  to  those  most  interested  therein.  Copies  of  the  statements  would  be  made 
available  on  request  to  the  Secretary  and  at  the  information  counter  of  the 
Commission’s  public  docket  room.  Rule  1.132(4)  of  the  General  Procedures 
also  provides  that  administrative  interpretations  be  published  in  the  Federal 
Register.  The  additional  methods  mentioned  above  would  also  be  used. 

(e)  This  agency  does  not  use  a  method  which  involves  the  type  of  rule  here 
envisioned. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
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and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  “The  decisions  of  the  Commission  in  adjudicative  proceedings  and 
in  proceedings  disposed  of  by  the  entry  of  consent  orders  to  cease  and  desist 
and  texts  or  digests  of  selected  advisory  opinions  are  published  periodically 
in  official  reports  under  the  title  ‘Federal  Trade  Commission  Decisions’.”  The 
rule  here  quoted  is  1.132,  public  information,  subparagraph  (3),  page  26  of  the 
manual.  Interim  and  final  orders  are  also  published  in  the  Federal  Register. 
Slip  copies  of  opinions  and  orders  are  also  available  on  request  when  the  orders 
originally  issue  and  are  always  available  in  the  public  docket  room.  Texts  or 
digests  of  selected  advisory  opinions  have  not  yet,  at  the  time  of  this  writing, 
been  published. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority? 

Answer.  It  has  not  yet  been  necessary  to  issue  an  order  or  opinion  which  is 
retained  in  camera  for  cause. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  In  no  circumstances. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Answer.  For  records  and  files  generally,  see  answers  to  questions  7  and  11. 
The  records  and  files  of  this  agency  are,  by  statute  and  subject  to  the  discretion 
of  the  Commission,  confidential.  A  procedure  for  the  release  of  confidential 
information  is  provided  in  rule  1.134  on  page  28  of  the  manual. 

Interpretations  are  published  in  the  Federal  Register  in  accordance  with  rule 
1.132(4).  See  also  answers  to  questions  2(c)  and  2(d)  above. 

Legal  opinions  are  published  in  accordance  with  rule  1.132(3).  See  also  an¬ 
swer  to  question  3  above. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule,  or  practice? 

Answer,  (a)  The  Commission  is  limited  by  the  Federal  Trade  Commission  Act 
in  its  power  to  make  available  its  records  and  files  to  the  general  public,  as 
follows : 

Sec.  6.  That  the  Commission  shall  also  have  power— 

*  *  *  *  *  *  * 

(f)  To  make  public  from  time  to  time  such  portions  of  the  information 
obtained  by  it  hereunder,  except  trade  secrets  and  names  of  customers,  as 
it  shall  deem  expedient  in  the  public  interest  *  *  *”  (15  U.S.C.A.  46(f)). 

(&)  The  members  of  the  Commission  individually  and  the  members  of  the 
staff  are  limited  by  the  Federal  Trade  Commission  Act  as  follows: 

Sec.  10.  Any  officer  or  employee  of  the  Commission  who  shall  make  public 
any  information  obtained  by  the  Commission  without  its  authority,  unless 
directed  by  a  court,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con¬ 
viction  thereof,  shall  be  punished  by  a  fine  not  exceeding  $5,000,  or  by  im¬ 
prisonment  not  exceeding  1  year,  or  by  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

(o)  There  is  also  a  rule  making  Commission  information  confidential,  as  well 
as  a  rule  describing  procedure  for  the  release  of  such  information.  Rule  1.133 
describes  Commission  information  and  establishes  that  a  portion  of  it,  described 
in  rule  1.132,  shall  be  considered  public  without  further  determination.  Other 
information  is  available  in  the  discretion  of  the  Commission  if  application  is  made 
for  its  release  under  the  provisions  of  rule  1.134.  See  pages  26,  27,  and  28,  of 
the  manual. 

(d)  As  a  matter  of  practice,  the  Commission  exercises  its  discretion  with  re¬ 
gard  to  confidential  information  in  its  possession,  its  investigatory,  and  internal 
records  and  files,  to  the  end  that  the  greatest  possible  disclosure,  consistent  with 
prudence,  good  judgment,  and  reasonable  care  to  avoid  injury  to  private  persons, 
may  be  made  to  interested  members  of  the  public.  Public  interest  is  the  con¬ 
trolling  element  in  the  exercise  of  such  discretion. 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure  Act)  ? 
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Answer.  Private  parties  dealing  with  this  agency  are  not  required  in  any  man¬ 
ner  to  resort  to  organization  or  procedures  not  published  in  the  Federal  Register. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer.  In  all  cases  in  which  this  agency  has  made  rules  pertaining  to  any  of 
its  functions,  excepting  matters  of  internal  management  (see  the  answer  to 
question  10) ,  such  rules  have  been  published. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or 
other  authority? 

Answer.  Section  3(2)  of  the  Administrative  Procedure  Act  makes  an  exception 
from  publication  of  those  rules  which  concern  any  matter  relating  solely  to  the 
internal  management  of  an  agency.  This  agency  has  issued  instructions  to  its 
staff  in  a  number  of  areas  concerned  with  internal  management.  They  are : 
Management,  budget  and  finance,  general  services,  personnel,  and  special  instruc¬ 
tions.  Special  instructions  pertain  to  the  preparation  and  routing  of  internal 
paperwork.  All  these  instructions  in  these  areas  are  contained  in  this  agency’s 
administrative  manual,  which  is  distributed  throughout  bureau  and  division 
offices  of  the  Commission  for  use  by  all  of  the  staff. 

In  the  general  category  of  personnel  instructions,  the  agency  has  established 
grievance  and  appeal  procedures.  These  may  be  construed  to  be  rules.  While 
these  rules  have  been  circulated  among  the  staff  members  who  are  affected,  or 
who  may  be  affected,  the  Commission  has  refrained  from  publishing  them  to  the 
public  at  large. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administrative  Procedure  Act? 

Answer.  This  agency  has  not  adopted  a  specific  definition  of  the  term  “official 
record.”  It  considers  all  its  acquired  information  to  be  matters  of  official 
record.  However,  not  all  of  these  matters  are  public,  nor  are  all  of  them 
required  to  be  by  the  Administrative  Procedure  Act.  The  agency  has  provided 
by  rule  that  many  of  the  matters  are  public  without  further  determination,  and 
the  remaining  matters  upon  proper  application  and  in  the  public  interest  may  be 
disclosed  to  the  public  or  properly  interested  persons.  See  rules  1.132  through 
1.134,  pages  26,  27,  28,  of  the  manual.  Statutory  limitations  on  disclosure  are 
observed.  See  sections  6  and  10  of  the  Federal  Trade  Commission  Act,  15  U.S.C.A. 
46.  50.  The  Commission  does  not  consider  the  following  as  matters  of  official 
record :  materials  relating  to  internal  management  and  personnel,  personnel 
actions,  internal  memorandums,  and  reports  by  employees  and  individual  Com¬ 
missioners  which  reflect  study,  research,  and  analysis  of  acquired  facts. 


Reply  From  Foreign  Claims  Settlement  Commission 

Foreign  Claims  Settlement  Commission 

of  the  United  States, 
Washington,  D.C.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  In  response  to  your  letter  of  February  12,  1965,  con¬ 
cerning  the  study  by  your  subcommittee  on  the  availability  of  information  from 
Federal  departments  and  agencies  under  section  3  of  the  Administrative  Pro¬ 
cedure  Act  of  1946  (5  U.S.C.  1002),  the  Foreign  Claims  Settlement  Commission 
submits  the  following  answers  to  your  questions.  Should  questions  arise  with 
respect  thereto,  they  should  be  directed  to  Mr.  Andrew  T.  McGuire,  general 
counsel,  code  128,  extension  3125. 

1.  The  functions  of  the  Commission  are  performed  in  their  entirety  pursuant 
to  specific  statutory  grants  of  authority  to  receive  and  determine  certain  claims 
of  nationals  of  the  United  States  for  certain  property  losses  in  foreign  countries. 
These  functions  are  performed  solely  by  the  three  Commissioners,  who  are 
appointed  by  the  President  by  and  with  the  consent  of  the  U.S.  Senate. 
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Under  the  grants  of  authority  the  Commission  is  authorized  to  prescribe  such 
rules  and  regulations  as  may  be  necessary  to  carry  out  its  functions.  Regula¬ 
tions  established  pursuant  to  the  statutes  are  discussed  and  approved  by  the 
Commission  itself  at  regular  Commission  meetings,  are  published  in  the  Federal 
Register  and  become  effective  upon  such  publication.  These  regulations  are 
entirely  procedural  or  interpretive  in  nature.  Covered  therein,  are  matters 
regarding  the  time  when  and  the  limit  of  time  within  which  claims  may  be 
filed,  the  receipt,  administration  and  establishment  of  standards  for  the  exam¬ 
ination  of  claims  and  granting  of  awards,  conduct  of  hearings,  submission  of 
evidence  at  hearings  and  related  matters  pertaining  to  the  process  of  disposing 
of  claims. 

The  Commission  is  not  a  public  regulatory  agency  and  its  rules  and  regula¬ 
tions  do  not  affect  the  public  at  large.  Under  the  language  of  the  statutes  which 
it  administers  authorizing  the  issuance  of  rules  and  regulations,  the  Commission 
is  not  absolutely  required  to  issue  such  rules  and  regulations,  with  the  possible 
exception  of  notice  of  the  period  of  time  within  which  claims  must  be  filed. 
They  are  designed  for  the  convenience  of  the  Commission  and  claimants  before 
the  Commission  and  to  give  order  and  direction  to  the  work  of  the  Commission. 

An  example  of  the  general  grant  of  authority  to  prescribe  rules  and  reg¬ 
ulations  is  found  in  section  2(b)  of  the  War  Claims  Act  of  1948,  as  amended 
(62  Stat.  1240 :  50  U.S.C.  App.  2001-2016) ,  which  provides  as  follows : 

(b)  The  Commission  may  prescribe  such  rules  and  regulations  as  may  be 
deemed  necessary  to  carry  out  its  functions,  and  may  delegate  functions  to 
any  member,  officer  or  employee  of  the  Commission. 

A  similar  provision  is  contained  in  section  3(c)  of  the  International  Claims 
Settlement  Act  of  1949,  as  amended  (64  Stat.  12 ;  22  U.S.C.  1621) . 

Typical  of  the  authority  of  the  Commission  regarding  claims  filing  periods, 
is  the  following  provision  of  the  War  Claims  Act  of  1948,  as  amended  bv  Public 
Law  87-846,  approved  October  22,  1962  (  76  Stat.  1107  (1962  )  50  U.S.C.  App. 
2017) .  Therein  it  is  stated  : 

Sec.  210.  Within  sixty  days  after  the  enactment  of  this  title  or  of  leg¬ 
islation  making  appropriations  to  the  Commission  for  payment  of  admin¬ 
istrative  expenses  incurred  in  carrying  out  its  functions  under  this  title, 
whichever  date  is  later,  the  Commission  shall  give  public  notice  by  publica¬ 
tion  in  the  Federal  Register  of  the  time  when,  and  the  limit  of  time  within 
which  claims  may  be  filed,  which  limit  shall  not  be  more  than  eighteen 
months  after  such  publication. 

2.  (a)  Descriptions  of  the  Commission’s  central  and  field  operations  are 
published  in  the  Federal  Register:  U.S.  Government  Organization  Manual;  and 
semi-annual  reports  to  the  Congress. 

(b)  Statements  of  the  general  course  and  method  by  which  the  Commission’s 
functions  are  carried  out  are  generally  published  in  the  Commission’s  semi¬ 
annual  reports  to  the  Congress. 

( c)  Substantive  rules  are  not  made  and  issued. 

(d)  Statements  of  general  policy  or  interpretations  required  only  at  congres¬ 
sional  hearings  or  in  response  to  specific  requests. 

(e)  Rules  governing  the  general  decisional  process  are  published  in  the  Fed¬ 
eral  Register.  Rules  are  furnished  directly  to  specific  parties  in  question.  Since 
these  rules  are  applicable  for  internal  guidance  only,  public  notice  is  not  required. 

3.  Rules  governing  the  availability  for  public  inspection  of  opinions  and  orders 
are  merely  administrative  determinations  designed  for  the  implementation  of 
Executive  Order  No.  10501,  November  5.  1953.  The  Commission  maintains  pub¬ 
lic  dockets  of  claims.  Notice  of  the  issuance  of  decisions  on  claims  are  posted 
on  a  public  bulletin  board  and  the  decisions  are  available  for  public  inspection 
upon  request. 

4.  The  Commission  does  not  issue  interim  or  final  decisions  in  any  cases  which 
are  held  to  be  confidential.  All  proposed  and  final  decisions  and  opinions  are  a 
matter  of  public  record  and  are  available  for  inspection  upon  request. 

5.  The  Commission  does  not  utilize  unpublished  opinions  or  orders  in  any  of  its 
proceedings. 

6.  The  records  and  files  of  the  Commission  are  not  made  available  to  the 
general  public.  Files  on  particular  claims  are  available  for  inspection  only  by 
the  claimant  involved  therein  or  his  authorized  representative.  Legal  opinions 
and  decisions  are  available  to  the  general  public  in  the  offices  of  the  Commis¬ 
sion  and.  upon  request  and  payment  of  minimum  charge  for  duplication  services, 
copies  of  such  opinions  and  decisions  are  furnished. 
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7.  By  administrative  determination,  the  Commission  limits  inspection  of  files 
to  claimants  or  their  duly  authorized  representatives.  This  limitation  is  desgned 
for  protection  of  claimants  and  Commission.  As  stated  under  (3),  (4)  and  (6) 
above,  decisions  on  claims  are  available  to  the  public  upon  request. 

8.  Parties  dealing  with  the  Commission  are  not  required  in  any  manner  to  re¬ 
sort  to  organization  or  procedure  not  published  in  the  Federal  Register. 

9.  The  nature  of  the  Commission’s  authority  does  not  involve  any  function 
of  the  United  States  requiring  it  to  refrain  from  publishing  rules  requiring  se¬ 
crecy  in  the  public  interest. 

10.  None. 

11.  “Official  record”  as  used  in  section  3(c)  of  the  Administrative  Procedure 
Act  and  as  it  relates  to  the  functions  of  the  Commission,  means  any  document, 
publication,  decision  or  record  utilized  by  the  Commission  in  determining  the 
validity  and  amount  of  a  claim. 

Enclosed  are  two  copies  of  Commission  regulations. 

Sincerely  yours, 


Edward  D.  Re,  Chairman. 


Reply  From  General  Services  Administration 


General  Services  Administration, 

W  ashington,  D.C.,  March  18, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  This  is  with  further  reference  to  your  letter  of  February  12, 
1965,  requesting,  in  connection  with  your  subcommittee’s  study  of  the  availability 
of  information  from  Federal  departments  and  agencies,  copies  of  certain  docu¬ 
ments  and  the  answers  to  11  questions  relating  to  section  3  of  the  Administra¬ 
tive  Procedure  Act  of  1946  (  5  U.S.C.  1002). 

Accordingly,  there  is  attached  a  statement  which  responds  to  the  11  questions 
asked  in  your  letter.  Also,  transmitted  herewith  are  two  copies  each  of  the  docu¬ 
ments  mentioned  in  the  statement. 

We  trust  that  this  information  will  be  helpful  to  you  and  your  subcommittee 
and  if  we  may  be  of  further  assistance  in  this  matter  please  let  us  know. 

Sincerely  yours, 


Lawson  B.  Knott,  Jr.,  Acting  Administrator. 


1.  Agency  functions  involved — all.  Agency  units  excluded — none.  (For  a 
description  of  these  functions,  see  U.S.  Government  Organization  Manual,  1964- 
65,  pp.  421-428.) 

2.  (a)  Federal  Register,  Code  of  Federal  Regulations,  and  U.S.  Government 
Organization  Manual.  Intervals — as  needed  from  time  to  time,  but  at  least 
annually. 

(6)  Same.  In  addition,  our  Business  Service  Centers  distribute  to  the  public 
leaflets  and  brochures  on  how  to  do  business  with  GSA  in  special  areas,  such  as 
purchasing,  sale  of  surplus  property,  and  leasing. 

(c)  Federal  Register  and  Code  of  Federal  Regulations,  as  needed  from  time 
to  time.  These  consist  primarily  of  the  Federal  Property  Management  Regula¬ 
tions  and  the  Federal  Procurement  Regulations  published  in  title  41 :  Code  of 
Federal  Regulations.  In  addition,  the  Federal  Procurement  Regulations  pre¬ 
scribed  by  GSA  are  published  in  looseleaf  form  by  the  Government  Printing 
Office  for  sale  to  the  public. 

( d )  Same  as  (c). 

(e)  Inapplicable  to  GSA. 

3.  Decisions  of  the  GSA  Board  of  Contract  Appeals  are  published,  in  whole  or 
in  part,  by  the  Commerce  Clearing  House  in  its  reports  entitled  “Board  of  Con¬ 
tract  Appeals  Decisions.”  These  decisions  and  other  opinions  in  adjudicated 
matters  are  available  for  public  inspection  in  accordance  with  published  rule  (41 
CFR  101-12.101-3).  Significant  decisions  are  also  frequently  digested  in  “The 
Government  Contractor”  (Federal  Publications,  Inc.)  and  the  “Federal  Con¬ 
tracts  Report”  (Bureau  of  National  Affairs,  Inc.). 

4.  None. 

5.  While  unpublished  opinions  are  not  cited,  they  may  be  given  consideration 
in  other  proceedings  involving  internal  management  affairs,  such  as  personnel 
actions. 
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6.  The  procedure  varies  somewhat,  under  the  prescribed  rules,  for  the  kind 
of  records  involved — current  GSA  records  (41  CFR  101-12.101-4),  records  in  the 
National  Archives  (41  CFR  101-7.101,  101-7.104),  records  in  Federal  records 
centers  (41  CFR  101-9.103),  records  in  Presidential  libraries  (41  CFR  101-10.102. 
101-10.202,  101-10.302,  101-10.402),  and  records  for  contract  appeals  (41  CFR 
5-60.209).  Copies  of  these  rules  are  attached.  Basically,  the  procedures  reqxiire 
the  applicant  to  request  specified  records  of  a  designated  official  and  to  explain 
his  interest.  The  official  weighs  the  matter  and,  if  he  denies  access,  explains 
why  to  the  applicant.  Provision  is  also  made  for  copying  and  authenticating 
records  at  the  request  of  the  applicant. 

7.  As  shown  in  the  attached  rules,  certain  limitations  are  placed  on  the  avail¬ 
ability  of  records  to  persons  otherwise  properly  concerned.  Current  GSA  records 
thus  exclude  those  relating  solely  to  internal  management  or  requiring  non¬ 
disclosure  in  the  public  interest  (41  CFR  101-12,  101-3).  National  Archives 
records  are  subject  to  restrictions  imposed  by  law,  Executive  order,  the  trans¬ 
ferring  agency,  or  the  Archivist  in  Restriction  Statements  (41  CFR  101-7.101-3, 
101-7.101-4).  Records  in  Federal  records  centers  are  subject  to  restrictions 
imposed  by  the  agency  whose  records  are  involved,  the  GSA  Regional  Adminis¬ 
trator,  law,  or  regulations  pertaining  to  the  centers  (41  CFR  101-9.103).  Records 
in  Presidential  libraries  generally  are  subject  to  restrictions  imposed  by  deposi¬ 
tors,  the  Archivist,  law,  Executive  order,  or  where  disclosure  would  prejudice 
national  interest  or  security  (41  CFR  101-10.101-2,  101-10.202-4,  101-10.302^, 
101-10.042-2).  Appeals  case  records  exclude  those  relating  solely  to  internal 
management,  confidential  by  law,  security  classified,  or  where  otherwise  not  in 
the  public  interest  (41  CFR  5-60.209 (c) ). 

8.  None. 

9.  None. 

10.  Personnel  management  matters,  and  ancillary  matters  related  to  published 
rules  where  these  matters  concern  agency  procedures  on  filing,  distribution,  re- 
veiwing,  preparation,  and  the  like. 

11.  All  books,  papers,  maps,  photographs,  or  other  documentary  materials, 
x’egardless  of  physical  form  or  characteristics,  made  or  received  by  any  agency 
of  the  U.S.  Government  in  pursuance  of  Federal  law  or  in  connection  with  the 
transaction  of  public  business  and  preserved  or  appropriate  for  preservation  by 
that  agency  or  its  legitimate  successor  as  evidence  of  the  organization,  functions, 
policies,  decisions,  procedures,  operations,  of  other  activities  of  the  Government 
or  because  of  the  informational  value  of  data  contained  therein.  Library  and 
museum  material  made  or  acquired  and  preserved  solely  for  reference  or  ex¬ 
hibition  purposes,  extra  copies  of  documents  preserved  only  for  convenience  of 
reference,  and  stocks  of  publications  and  of  processed  documents  are  not  in¬ 
cluded  within  the  definition  of  the  word  “records.”  (41  CFR  101-11.101-3, 
101-12.101-1). 

Records,  for  contract  appeal  cases  only,  include,  but  are  not  limited  to,  docu¬ 
ments,  papers,  books,  and  letters  (41  CFR  5-60.209 (d) ) . 

The  GSA  directives  for  implementing  5  U.S.G.  1002  are  GSA  Order  DOA 
5410.1,  CHGE  114,  September  11,  1964,  particularly  paragraphs  4,  5,  6,  13h,  and 
15  ;  GSA  Order  ADM  P  2800.1,  CHGE  47,  October  29,  1964,  particularly  §  5-60.209 
of  the  attachment  (published  in  the  Federal  Register  of  Nov.  4,  1954,  p. 
14930)  ;  and  Federal  Property  Management  Regulations  Amendment  No.  B-l, 
December  22,  1964,  particularly  the  sections  appearing  in  the  attachment  which 
are  cited  in  answer  to  questions  6  and  7  (which  sections  were  published  in  the 
Federal  Register  of  Dec.  8, 1964,  p.  16797  et  seq.) . 

There  is  also  enclosed  Federal  Procurement  Regulations  Amendment  No.  5, 
December  22,  1964,  the  attachment  to  which  was  published  in  the  Federal  Regis¬ 
ter  of  December  29,  1964,  page  18477.  The  latter  attachment  together  with  the 
attachments  to  GSA  Order  ADM  2800.1,  CHGE  and  Federal  Property  Manage¬ 
ment  Regulations  Amendment  No.  B-l,  illustrate  the  cardinal  regulations  of 
GSA,  viz  the  Federal  Property  Management  Regulations,  the  Federal  Procure¬ 
ment  Regulations,  and  the  General  Services  Administration  Procurement 
Regulations. 

Two  copies  of  these  documents  are  enclosed  as  requested. 
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Reply  From  Housing  and  Home  Finance  Agency 


Housing  and  Home  Finance  Agency, 

Office  of  the  Administrator, 
Washington,  D.G.,  March  19, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  In  response  to  your  letter  of  February  12, 1  am  submitting  this 
Agency’s  answers  to  your  questions  dealing  with  the  “public  information”  section 
of  the  Administrative  Procedure  Act  (5  U.S.C.  1002). 

Our  reply  to  your  questionnaire  is  on  behalf  of  the  Office  of  the  Administrator 
(OA),  as  well  as  the  Housing  and  Home  Finance  Agency’s  constituent  units — 
the  Community  Facilities  Administration  (CFA)  and  the  Urban  Renewal  Admin¬ 
istration  (URA),  and  our  constituent  agencies — the  Public  Housing  Adminis¬ 
tration  (PHA),  the  Federal  Housing  Administration  (FHA),  and  the  Federal 
National  Mortgage  Assocaition  (FNMA).  The  official  in  our  Agency  with  whom 
liaison  can  be  maintained  with  reference  to  your  questions  is  Charles  M.  Smith, 
congressional  liaison  officer,  code  128,  extension  4676. 

We  have  attached  to  our  reply  two  copies  of  the  Agency  documents  implement¬ 
ing  5  U.S.C.  1002. 

Sincerely  yours. 


Robert  C.  Weaver,  Administrator. 


1.  Title  5  U.S.C.  1002  dealing  with  publication  of  information  applies  to  all 
functions  of  this  Agency.  However,  the  Agency  has  consistently  taken  the  posi¬ 
tion  that  FNMA,  a  mixed-ownership  corporation,  is  exempt  from  the  require¬ 
ments  of  the  Administrative  Procedure  Act.  (See  report  to  accompany  H.R. 
8748,  revision  of  title  5,  United  States  Code.  House  Committee  on  the  Judiciary, 
S6th  Cong.,  2d  sess.,  5  committee  print,  1960.  This  exemption  is  academic  be¬ 
cause  FNMA  deals  only  with  mortgage  sellers  with  which  it  has  entered  into  con¬ 
tinuing  contractual  relationships,  and  utilizes  a  complete  mailing  list  of  such 
mortgage  sellers  to  keep  them  fully  and  currently  informed  of  all  FNMA  policies 
and  procedures.  See  also  references  to  FNMA  in  questions  2(a)  and  6,  infra. 

2(a).  Descriptions  of  Agency  central  and  field  office  organization  are  contained 
in  the  Federal  Register  as  follows  (and  revised  as  necessary)  : 

OA— 21  Fed.  Reg.  10185  (1956). 

URA— 21  Fed.  Reg.  10185  (1956). 

CFA — 44  CFR  701.1  et  seq. ;  see  also  21  Fed.  Reg.  10185  (1956). 

FHA — 24  CFR  Parts  200  et  seq.,  particularly  200.40-200.107. 

PHA— 28  Fed.  Reg.  11206  (1963),  as  amended.  29  Fed.  Reg.  6902,  11136 
(1964) ,  30  Fed.  Reg.  1396  (Feb.  10, 1965). 

FNMA— 24  CFR  1600.0  et  seq. 

Additional  descriptions  of  Agency  central  and  field  office  organization  are  con¬ 
tained  in  the  OA  Manual  series,  volume  II,  Policies  and  Procedures  of  the  Ad¬ 
ministrator  (pts.  1  and  2)  (revised  as  necessary)  ;  in  the  HHFA  Annual 
Report  (issued  annually)  ;  in  the  U.S.  Government  Organization  Manual 
(issued  annually)  ;  and  the  HHFA  Chart  Book  (issued  semiannually).  There 
are  a  number  of  other  descriptive  publications  published  at  irregular  intervals. 
These  include  “HHFA — What  It  Is,  What  It  Does,  the  FNMA  Information  Cir¬ 
cular,  and  publications  concerning  each  specific  program  in  the  Agency. 

2(6).  Statements  of  the  general  course  and  method  by  which  Agency  functions 
are  channeled  and  determined  may  be  found  in  the  Federal  Register  ( see  citations 
under  2(a),  supra)  and  in  the  Urban  Renewal  manual,  which  may  be  purchased 
from  the  U.S.  Government  Printing  Office.  In  addition,  the  Agency  publishes  pro¬ 
gram  guides  and  information  fact  sheets  for  every  Agency  program  with  a  view 
toward  giving  prospective  participants  in  the  programs  readily  available  informa¬ 
tion.  A  sample  of  each  type  of  publication  is  enclosed ;  and  all  our  program 
guides  and  information  sheets  will  of  course  be  made  available  to  your  subcom¬ 
mittee  on  request. 

2(c).  This  Agency  is  not  subject  to  the  provisions  of  5  U.S.C.  1003  pertaining 
to  rulemaking  because  its  programs  deal  with  public  property,  loans,  grants,  bene¬ 
fits.  or  contracts.  However,  substantive  matters  applicable  to  the  general  public 
appear  in  the  Federal  Register  (see  citations  under  section  2(a),  supra).  In 
addition,  URA  publishes  in  the  Federal  Register  regulations  relating  to  reloca¬ 
tion  payments  to  persons  displaced  by  urban  renewal  operations.  (See  24  CFR 
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3.100  et  seq.)  URA  rules  and  regulations  other  than  those  dealing  with  reloca¬ 
tion  payments  do  not  affect  the  public  but  instead  have  general  application  only 
to  state  and  local  governmental  bodies  or  their  instrumentalities  with  which  URA 
enters  into  contractual  relationships. 

Program  guides  and  information  sheets  describe  procedures  applicable  to 
particular  programs. 

2(d).  Statements  of  general  policy  or  interpretations  for  the  guidance  of  the 
public  appear  in  the  Federal  Register  (see  citations  under  sections  2(a)  and 
2 (o) ,  supra) ,  and  the  Urban  Renewal  manual. 

Manuals,  program  guides,  and  information  sheets  are  available  for  all  Agency 
programs  to  acquaint  prospective  applicants  with  administrative  interpretations 
and  details. 

It  should  be  noted  that  a  majority  of  Agency  programs  do  not  involve  dealing 
with  “the  public”  but  with  State  and  local  governmental  bodies  and  their  instru¬ 
mentalities,  i.e.,  local  housing  authorities  (PHA),  and  local  urban  renewal  au¬ 
thorities  (URA).  As  to  such  programs  the  provisions  of  section  3(a)  (3)  of  the 
Administrative  Procedure  Act  would  appear  to  be  inapplicable  (see  Attorney 
General’s  Manual  on  the  Administrative  Procedure  Act  (Department  of  Justice, 
1947)  22). 

2(e).  Not  applicable  to  our  functions,  which  are  contractual,  rather  than  regu¬ 
latory. 

3.  It  is  assumed  that  the  information  requested  relates  to  adjudications  re¬ 
quired  by  statute  to  be  determined  on  the  record  after  opportunity  for  Agency 
hearing  (5  U.S.C.  1004).  This  Agency  has  no  adjudicatory  functions  of  this 
nature. 

4.  None. 

5.  None. 

However,  URA  has  made  niunerous  rulings  in  connection  with  relocation 
claims  which  have  been  collated  for  use  as  precedents  in  the  interpretation  of 
relocation  regulations.  Arrangements  are  now  being  made  to  disseminate  these 
interpretations  to  local  public  agencies  so  as  to  assure  uniformity  of  interpreta¬ 
tion  throughout  the  country.  Certain  basic  interpretations  of  the  relocation 
payment  regulations  have  already  been  assembled  in  an  Urban  Renewal  Service 
Technical  Guide  which  has  been  distributed  to  local  public  agencies  and  is  also 
available  for  distribution  to  any  interested  person  on  request. 

URA  and  PHA,  in  deciding  issues  that  arise  in  administering  the  urban 
renewal  and  public  housing  programs,  apply  criteria,  standards,  and  principles 
which  are  set  forth  in  written  material  furnished  directly  to  local  public  author¬ 
ities  in  the  form  of  manuals,  bulletins,  handbooks,  circulars,  and  similar  publi¬ 
cations. 

6.  It  is  Agency  policy  to  make  records  and  files  fully  available  to  the  general 
public  upon  request  except  as  explained  in  our  answer  to  question  7.  With 
respect  to  FHA  practices  see  24  CFR  200.185,  186.  PHA  regulations  pertaining 
to  this  question  are  contained  in  24  CFR  1500.1  et  seq. 

Certain  documents  relating  to  urban  renewal  projects  are  specifically  re¬ 
quired  to  be  made  available  to  the  public.  For  example,  section  105(e)  of  title 
I  of  the  Housing  Act  of  1949,  as  amended,  requires  a  local  public  agency  to  make 
public  certain  information  relating  to  a  prospective  redeveloper  prior  to  the 
execution  of  a  contract  or  understanding  for  the  disposition  of  project  land.  This 
requirement  is  implemented  by  section  14-4-1  of  the  Urban  Renewal  Manual 
which  requires  the  publication  of  a  redeveloper’s  statement  for  public  dis¬ 
closure  in  a  local  newspaper.  Another  example  may  be  found  in  section  16-1  of 
the  Urban  Renewal  Manual,  which  requires  that  a  local  public  agency  make  the 
“relocation  program”  for  an  urban  renewal  project  available  at  its  office  to  any 
interested  groups  or  individuals  during  a  certain  period  prior  to  the  public  hear¬ 
ing  on  the  project.  The  requirement  contained  in  section  105(d)  of  title  I 
prohibiting  acquisition  of  land  for  an  urban  renewal  project  until  after  a  public 
hearing  has  been  held  by  the  local  public  agency,  also  provides  the  public  with 
access  to  information  pertaining  to  each  urban  renewal  project. 

FNMA  operates  on  the  principle  of  complete  disclosure  of  all  material  infor¬ 
mation  to  all  persons  actively  or  prospectively  interested  in  the  corporation. 
Complete  disclosure  means  the  disclosure  of  all  information  germane  to  the  trans¬ 
action  at  hand,  revealed  in  accordance  with  generally  accepted  corporate  practices. 
For  example,  the  corporation  makes  prompt  and  timely  publication  to  all  con¬ 
tractors  (and  to  noncontractors  upon  request)  in  connection  with — 

(1)  changes  that  occur  in  standard  requirements  for  doing  business 
with  the  corporation.  The  corporation  also  uses  newspaper  dissemination 
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to  inform  the  public  generally  of  mortgage  price  changes  and  other  develop¬ 
ments  affecting  the  operations  of  the  corporation ; 

(2)  changes  that  occur  in  the  financial  condition  of  the  corporation’s 
operations  (all  financial  statements  on  FNMA’s  operations  are  a  matter  of 
public  record)  ;  and 

(3)  newly  adopted  programs,  such  as  the  recent  creation  of  the  Gov¬ 
ernment  mortgage  liquidation  trust. 

Copies  of  typical  FNMA  publications  in  each  of  these  categories  are  enclosed. 

7.  The  availability  of  agency  records  to  the  general  public  is  limited  by  the 
provisions  of  18  U.S.C.  1905,  12  U.S.C.  1701d-3(d),  5  U.S.C.  139b;  and  Execu¬ 
tive  Orders  10450, 10501,  and  10561. 

Title  18  U.S.C.  1905  forbids  the  disclosure  of  information  which  relates  to 
‘‘trade  secrets,  processes,  operations,  style  of  work,  or  apparatus,  or  to  the  identity, 
confidential  statistical  data,  amount  or  source  of  any  income,  profits,  losses,  or 
expenditure  of  any  person,  firm,  partnership,  corporation,  or  association.”  This 
statute  appears  to  prohibit  generally  making  available  to  the  public  credit  ratings, 
investment  holdings,  and  other  matters  involving  the  personal  and  financial 
affairs  of  applicants,  contractors,  and  others.  It  also  appears  to  prohibit  dis¬ 
closure  of  financial  statements  or  information  relating  to  operating  technique 
manufacturing  processes,  secret  or  confidential  devices,  plans,  or  formulas  and 
other  secret  or  confidential  data  furnished  by  an  applicant,  borrower,  grantee, 
or  contractor  except  to  the  extent  authorized  by  law  or  as  a  result  of  appropriate 
principles  of  statutory  construction  as  exemplified  by  41  Ops.  Att’y  Gen.  166 
(1953). 

Title  12  U.S.C.  1703d-3(d)  provides  that  the  Housing  and  Home  Finance 
Administrator,  in  undertaking  housing  research,  is  authorized  to  request  and 
receive  “such  information  or  data  as  he  deems  appropriate  from  private  individ¬ 
uals,  organizations,  and  other  public  agencies.”  However,  “any  such  informa¬ 
tion  or  data  shall  be  used  only  for  the  purposes  for  which  it  is  supplied,  and 
no  publication  shall  be  made  by  the  Administrator  whereby  the  information  or 
data  furnished  by  any  particular  persou  or  establishment  can  be  identified,  except 
with  the  consent  of  such  person  or  establishment.” 

Title  5  U.S.C.  139b,  section  4  of  the  Federal  Reports  Act  of  1942,  provides  that, 
when  information  obtained  in  confidence  by  one  Federal  agency  is  released  by  that 
agency  to  another  Federal  agency,  the  provisions  of  law  relating  to  the  unlawful 
disclosure  of  that  information  apply  to  the  second  agency  to  the  same  extent  as 
the  first. 

Executive  Order  No.  10450  (18  F.R.  2489  (1953),  reprinted  in  Federal  Per¬ 
sonnel  Manual  Supp.  990-1,  p.  11-17),  dealing  with  security  requirements  for 
Government  employment,  provides  that  reports  and  other  investigative  materials 
and  information  shall  remain  the  property  of  the  investigative  agencies  conduct¬ 
ing  the  investigation,  but  may,  subject  to  considerations  of  the  nation  security, 
be  retained  by  the  department  or  agency  concerned ;  and  that  such  reports  and 
other  investigative  material  and  information  shall  be  maintained  in  confidence, 
and  no  access  shall  be  given  thereto,  except  with  the  consent  of  the  investigative 
agency  concerned,  to-  other  departments  and  agencies  conducting  security  pro¬ 
grams,  as  may  be  required  for  the  efficient  conduct  of  Government  business. 

Executive  Order  No.  10501,  as  amended  (18  F.R.  7049  (1953) ),  which  author¬ 
izes  the  classifying  of  defense  information  or  material  by  specified  categories 
of  agencies  and  in  certain  ways,  provides  that  knowledge  or  possession  of  classi¬ 
fied  defense  information  shall  be  permitted  only  to  persons  who  official  duties 
require  such  access  in  the  interest  of  promoting  national  defense  and  only  if 
they  have  been  determined  to  be  trustworthy.  It  also  prohibits  the  dissemination 
of  classified  information  outside  the  executive  branch  except  under  conditions 
and  through  channels  authorized  by  the  head  of  the  disseminating  agency.  Also, 
in  general,  it  prohibits  the  dissemination  of  classified  defense  information  origi¬ 
nating  in  another  agency  without  the  consent  of  the  originating  agency. 

The  Civil  Service  Commission,  acting  under  the  authority  of  Executive  Order 
No.  10561  (19  F.R.  5963  (1954)  ;  also  in  Federal  Personnel  Manual  Supp.  990-1, 
p.  11-25)  has  issued  instructions  to  agencies  to  control  the  review  of  restricted 
material  in  official  personnel  folders,  including  examination  papers  and  other 
material  attached  to  applications,  and  medical  documents.  See  Federal  Per¬ 
sonnel  Manual,  chapter  293,  section  2-5. 

The  great  majority  of  papers  in  agency  operation  files  concern  preliminary 
processing  of  applications.  Most  of  these  materials  are  not  matters  of  official 
record  and  are,  therefore,  not  generally  available  to  the  public.  For  example,. 
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URA  files  might  contain  acquisition  or  disposition  appraisals  of  property  or  the 
contents  of  certain  market  or  economic  studies.  Premature  disclosure  of  these 
materials  could  have  an  adverse  effect  on  program  operations.  Files  also  contain 
intra-agency  reports  and  recommendations  and  other  internal  memorandums 
involving  the  exchange  of  preliminary  views,  as  contrasted  to  action  by  author¬ 
ized  officials. 

Investigative  reports  and  preliminary  unreviewed  audit  reports  are  not  gen¬ 
erally  disclosed  to  the  public.  Such  reports  contain  raw  and  unevaluated  investi¬ 
gative  material,  including  the  names  of  persons  furnishing  the  information.  On 
many  occasions  such  information  is  obtainable  only  in  strict  confidence.  Fur¬ 
thermore,  these  reports  reflect  research  and  analysis  which  is  only  preliminary 
to  formal  agency  action  which  will  result  in  an  official  record. 

8.  Private  parties  deal  directly  with  this  agency  only  to  a  very  limited  extent. 
URA  and  PHA  deal  directly  with  State  and  local  governmental  bodies  and  their 
instrumentalities.  To  the  extent  that  CFA  programs  (e.g.,  college  housing, 
housing  for  the  elderly)  involve  dealing  with  the  public,  such  programs  are 
covered  in  the  Federal  Register  (44  CFR  701.1  et  seq.).  All  FHA  programs  are 
described  in  the  Federal  Register  ( 24  CFR  200.1  et  seq. ) . 

The  OA  has  delegated  most  of  its  operational  program  authorities  to  the 
Commissioners  who  head  the  constituent  units  of  the  agency  (CFA  and  URA). 
However,  there  are  four  operating  programs  in  the  OA  which  require  discussion. 

The  Urban  Mass  Transportation  Act  of  1964  (  49  U.S.C.  1601-10)  authorizes 
loans  and  grants  to  States  or  local  public  bodies  or  agencies.  Thus,  private 
parties  are  not  involved  in  this  program.  Information  is  made  available  to 
participants  through  information  and  fact  sheets,  program  guides,  and  manuals. 

The  mass  transportation  demonstration  grant  program  (42  U.S.C.  1453(b)  ; 
49  U.S.C.  1605)  authorizes  the  Housing  Administrator  to  undertake  research, 
development,  and  demonstration  projects  in  all  phases  of  urban  mass  transporta¬ 
tion,  which  demonstrations  will  assist  in  the  reduction  of  urban  transportation 
needs,  the  improvement  of  mass  transportation  service,  or  the  contribution  of 
such  service  toward  meeting  transportation  needs  at  minimum  cost.  Although 
there  is  no  statutory  limitation  on  the  parties  with  which  the  Administrator 
may  enter  into  contracts,  it  has  been  administratively  determined  that  contracts 
should  be  entered  into  only  with  public  bodies  or  agencies.  As  in  the  other 
transportation  programs,  full  information  about  the  program  is  available  to 
potential  participants. 

The  low-income  housing  demonstration  program  (42  U.S.C.  1436)  authorizes 
grants  for  the  purpose  of  developing  and  demonstrating  new  and  improved  means 
of  providing  housing  for  low-income  persons  and  families.  The  statute  authorizes 
the  Administrator  to  contract  with  public  or  private  bodies  or  agencies :  it  has 
been  administratively  determined  that  private  individuals  are  not  eligible  for 
grants.  Although  there  has  been  no  publication  in  the  Federal  Register  con¬ 
cerning  this  program,  there  has  been  wide  circulation  of  the  Program  Guide 
which  describes  the  program.  Each  grant  is  announced  publicly  and  there  has 
been  substantial  newspaper  publicity  about  the  program.  Procedures  to  be  fol¬ 
lowed  in  carrying  out  a  demonstration  are  set  forth  in  a  Low-Income  Housing 
Demonstration  Manual  which  is  furnished  to  all  applicants  whose  applications 
for  grants  are  approved. 

In  both  the  mass  transportation  demonstration  grant  program  and  the  low- 
income  housing  demonstration  grant  program,  potential  participants  are  a 
relatively  limited  class  of  local  public  bodies  or  technical  groups  which  have 
special  competence  in  the  two  fields  involved.  Such  potential  participants,  be¬ 
cause  of  their  special  competence,  are  already  familiar  with  the  opportunities 
to  participate  in  the  two  programs. 

The  community  disposition  program  is  authorized  by  the  Atomic  Energy  Com¬ 
munity  Act  of  1955,  as  amended  (42  U.S.C.  2301).  Under  Executive  Orders 
10657  (21  F.R.  1063  (1956))  and  11105  (28  F.R.  3909  (1963) ),  the  Administra¬ 
tor  is  responsible  for  the  sales  and  financing  functions  under  the  act.  The  sale 
of  property  in  Oak  Ridge,  Tenn.,  is  complete,  and  that  in  Richland,  Wash.,  is 
virtually  so.  Sales  of  property  in  Los  Alamos,  N.  Mex.,  have  not  yet  begun,  but 
it  is  expected  that  the  procedures  used  in  the  earlier  dispositions  will  be  followed 
there.  The  AEC,  pursuant  to  statute,  establishes  a  system  of  priority  rights 
applicable  to  the  sale  of  the  Government-owned  property  (42  U.S.C.  2332) .  These 
priorities  are  published  in  the  Federal  Register  (see  10  CFR  130.1  et  seq.)  and, 
in  Oak  Ridge,  were  distributed  on  a  house-to-house  basis  by  the  AEC.  Lists 
showing  the  appraised  value  of  each  parcel  of  property  to  be  offered  for  sale  to 
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priority  purchasers  are  required  by  law  to  be  available  for  public  inspection  at 
the  AEC  office  in  the  community  (42  U.S.C.  2324) . 

In  the  case  of  Oak  Ridge,  a  general  statement  of  policy  governing  the  sales  dis¬ 
posal  was  contained  in  a  leaflet  of  May  11,  1956,  “Information  for  Prospective 
Purchasers  of  Government-Owned  Single-Family  and  Duplex  Houses  and  Resi¬ 
dential  Lots  in  Oak  Ridge,  Tenn.”  Notice  of  the  availability  of  this  informa¬ 
tional  pamphlet  was  given  through  news  items  in  the  Oak  Ridge  newspaper  well 
in  advance  of  the  commencement  of  the  sales  program.  The  newspaper  advised 
its  readers  that  copies  of  the  pamphlet  were  available  to  anyone  upon  request 
at  the  community  disposition  office.  In  addition,  the  general  conditions  for  the 
sale  of  the  properties  were  carried  verbatim  in  the  newspaper  and  a  number 
of  copies  of  these  conditions  were  posted  in  public  places  wherever  a  general 
offering  was  made  of  a  particular  block  of  properties. 

9.  In  no  case  has  this  agency  refrained  from  publishing  a  rule  on  the  ground 
that  there  was  involved  any  function  of  the  L'nited  States  requiring  secrecy  in 
the  public  interest. 

10.  Although  the  agency  has  no  rulemaking  powers  as  that  term  is  defined 
by  5  U.S.C.  1003  (see  question  2c.,  supra),  there  are  a  number  of  internal  agency 
policies  which  have  general  applicability  and  future  effect.  These  include  such 
matters  as  travel  and  leave  policies,  budget  controls,  stenographic  procedures, 
personnel  standards,  and  priorities  in  correspondence.  Most  of  these  policies 
for  the  OA,  CFA,  and  URA  are  set  forth  in  the  OA  manual  series.  Volume  II : 
Policies  and  Procedures  of  the  Administrator,  Part  3.  The  other  constituent 
agencies  describe  their  internal  policies  by  means  of  similar  issuances.  A  copy 
of  volume  II  of  our  manual  series  will  be  made  available  to  your  subcommittee 
on  request. 

11.  In  defining  the  term  “official  record”  this  agency  relies  generally  on  the 
interpretation  in  the  Attorney  General’s  Manual  on  the  Administrative  Pro¬ 
cedure  Act  (Department  of  Justice,  1947)  24,  25.  The  definition  which  PHA  has 
adopted  is  typical  of  the  general  agency  policy : 

*  *  *  documents  which  embody  the  official  acts  of  the  PHA  and  the 
documents  which  are  filed  with  the  PHA  pursuant  to  statute,  PHA  regula¬ 
tions,  or  contract  with  the  PHA,  as  determined  by  the  Chief  of  the  Records 
Administration  Section,  Office  Services  Branch.  It  does  not  include  memo¬ 
randums  and  other  reports  which  reflect  research  and  analysis  preliminary 
to  official  action  or  which  are  otherwise  merely  part  of  the  background 
upon  which  official  action  is  predicated  (24  CFR  1500.1(a)  (2) ) . 

For  example,  in  the  CFA,  the  entire  project  file,  consisting  of  the  loan  or  grant 
application,  supporting  documentation,  project  summary,  loan  or  grant  agree¬ 
ment,  and  the  entire  bond  or  mortgage  transcript  would  be  considered  as  “official 
records.” 


Reply  From  Indian  Claims  Commission 

Indian  Claims  Commission, 
Washington,  D.C.,  February  18, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
House  of  Representatives. 

Dear  Chairman  Moss:  This  will  acknowledge  receipt  of  your  letter  of  Feb¬ 
ruary  12,  regarding  your  study  of  the  Administrative  Procedure  Act  and  listing 
a  number  of  questions  on  the  public  information  section  of  that  act. 

I  have  gone  over  the  questions  presented  and  am  convinced  that  this  regula¬ 
tion  has  very  little,  if  any,  application  to  this  Commission.  Our  work  is  en¬ 
tirely  judicial  since  the  Commission  is  an  Indian  court  which  hears  the  claims 
of  tribes,  bands,  or  identifiable  groups  of  Indians  against  the  U.S.  Government  for 
land  taken  without  compensation. 

We  do  not  issue  regular  reports  or  publications,  but  our  findings  of  fact  and 
opinions  are  sent  to  all  interested  parties  and  are  available  to  the  public  if  they 
call  at  the  office.  We  have  no  secret  or  confidential  opinions  and  we  have  no 
field  offices,  so  no  publications  are  issued  for  this  Commission  from  any  source 
outside  of  Washington,  D.C. 

Under  the  circumstances  I  do  not  believe  a  more  detailed  answer  to  your  ques¬ 
tions  is  necessary,  but  if  you  need  more  information  than  I  have  given,  I  will 
be  glad  to  try  to  supply  it. 

Sincerely. 


Arthur  V.  Watkins,  Chief  Commissioner. 
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Reply  From  Interstate  Commerce  Commission 


Interstate  Commerce  Commission, 

Washington,  D.C.,  March  15,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 


Dear  Chairman  Moss  :  This  letter  responds  to  your  letter  of  February  12, 
1965,  requesting  answers  to  the  questions  contained  therein  no  later  than  March 
15,  1965.  The  answers  are  attached  to  this  letter.  In  addition,  I  am  including 
two  copies  each  of  the  description  of  central  and  field  organization  of  the  Com¬ 
mission  revised  as  of  January  1,  1964,  the  Commission’s  General  Rules  of  Prac¬ 
tice,  and  the  organization  minutes  of  the  Commission.  I  assume  that  the  above 
attachments  are  the  documents  which  you  are  interested  in  rather  than  the 
mass  of  substantive  rules  which  have  been  published  in  title  49  of  the  Code  of 
Federal  Regulations. 

If  there  is  any  further  information  which  you  desire  from  the  Commission, 
please  let  me  know. 

Sincerely  yours, 


Charles  A.  Webb,  Chairman. 


Question  1(a).  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply? 

Answer.  In  the  administration  of  the  Interstate  Commerce  Act  and  related 
acts,  the  Commission  performs  rulemaking,  adjudicatory,  and  administrative 
functions.  The  provisions  of  5  U.S.C.  section  1002  apply  to  each  of  these  func¬ 
tions  in  varying  degree  depending  upon  the  subject  matter,  the  applicable  sub¬ 
stantive  law  and  the  type  of  proceeding  in  which  the  subject  matter  is  developed 
before  the  Commission.  In  this  connection  it  must  be  observed  that  the  Commis¬ 
sion  in  keeping  with  its  organic  act,  more  specifically  section  17(3)  49  U.S.C. 
section  17(3)  which  requires  that  every  vote  and  official  act  of  the  Commission 
be  made  a  matter  of  record  and  available  to  the  public  on  request,  traditionally 
has  favored  disclosure  of  information  to  the  public  except  in  those  instances 
where  specific  statutory  requirements  or  national  security  inhibit  disclosure. 
Examples  of  the  former  are  the  accident  reports  filed  by  motor  carriers  (sec. 
220(f)  of  the  Interstate  Commerce  Act  49  U.S.C.  sec.  320(f) ),  and  by  rail  car¬ 
riers  (sec.  4  of  the  Accident  Reports  Act  45  U.S.C.  sec.  41).  (See  answer  to  No.  7 
below.) 

Additionally  there  are  several  sections  of  the  Interstate  Commerce  Act  relating 
to  inspection  of  records  and  accounts  of  carriers  which  specifically  prohibit  any 
employee  of  the  Commission  from  disclosing  information  gained  in  such  inspec¬ 
tions  except  as  directed  by  the  Commission  or  by  a  court.  See  sections 
20(7)  (f),  322(d),  317(e),  and  421(e)  of  the  Interstate  Commerce  Act  49  U.S.C. 
sections  20(7)  (f),  322(d),  917(e)  and  1021(e).  (See  also  answer  to  No.  7 
below. )  On  rare  occasion  and  when  specifically  requested  by  the  Department  of 
Defense  in  the  interest  of  national  security  temporary  motor  carrier  authority 
has  been  issued  without  publication  to  permit  the  performance  of  highly  classi¬ 
fied  transportation. 

Question  1(b).  Are  there  any  divisions,  bureaus,  branches,  or  other  constituent 
units  of  your  agency  to  which  the  section  does  not  apply? 

Answer.  There  are  no  areas  of  the  Commission  to  which  the  provisions  of  5 
U.S.C.  section  1002  do  not  apply. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does 
your  agency  publish : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)  (1)  of  the 
APA). 

Answer.  The  Commission’s  description  of  its  central  and  field  organization 
is  published  in  the  Federal  Register.  Amendments  to  the  description  are  pub¬ 
lished  in  the  Federal  Register  from  time  to  time  as  changes  are  made.  After 
the  issuance  of  a  number  of  amendments,  then  the  Commission  republishes  the 
entire  description  incorporating  the  amendments.  The  last  complete  revision 
occurred  January  1,  1964,  and  superseded  the  1962  description. 

(b)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (seesec.3(a)  (2)  of  statute). 

Answer.  Statements  of  the  general  course  and  method  by  which  the  Com¬ 
mission’s  functions  are  channeled  and  determined  may  be  found  in  its  descrip- 
45-213—  65—  :pt.  2 - 13 
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tion  of  the  central  and  field  organization  and  the  Commission’s  organization 
minutes  which  are  published  in  the  Federal  Register.  In  addition,  the  Com¬ 
mission’s  Genera]  Rules  of  Practice  and  other  rules  which  relate  to  specific- 
subject  matter,  such  as  the  filing  of  tariffs  are  also  published  in  the  Code  of 
Federal  Regulations  in  title  49.  In  both  cases  amendments  are  published 
from  time  to  time  when  promulgated. 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3)  of 
statute). 

Answer.  Substantive  rules  which  are  adopted  by  the  Commission  are  pub¬ 
lished  in  the  Federal  Register  and  the  Code  of  Federal  Regulations.  In  addition 
to  the  foregoing,  the  Commission’s  published  decisions  resulting  from  its  public 
proceedings  in  some  instances  may  contain  findings  which  will  have  a  general 
impact  upon  a  segment  of  the  carriers  subject  to  regulation  by  the  Commission. 
An  example  of  this  would  be  the  interpretation  of  a  motor  carrier  operating  au¬ 
thority  which  may  have  general  effect  upon  other  motor  carriers  possessing 
similar  operating  rights.  However,  it  should  be  noted  that  all  of  these  decisions 
are  served  on  interested  parties  to  the  proceedings  and  copies  are  available  upon 
request  to  anyone  else.  Amendments  to  substantive  rules  are  published  when 
promulgated. 

( d )  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)(3)  of  statute). 

Answer.  See  answers  to  2 ( b )  and  2(c)  above. 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  ( see  sec.  3  ( a )  ( 3 )  of  statute ) . 

Answer.  Rules  which  are  addressed  to  and  served  upon  named  persons,  de¬ 
pending  upon  their  importance  and  general  effect  upon  transportation,  may  be 
included  in  the  printed  volumes  of  the  Commission  which  now  amount  to  over 
400  volumes. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in 
accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  Final  and  interim  opinions  and  orders  of  the  Commission  are  served 
upon  the  parties  to  a  proceeding  as  required  by  sections  14(2)  and  16(5)  of  the 
Interstate  Commerce  Act  49  U.S.C.  sections  14(2)  and  16(5)  and  comparable 
provisions  under  parts  II,  III,  and  IV  of  the  Interstate  Commerce  Act.  Service 
is  made  either  personally  or  by  mail  pursuant  to  the  provisions  of  section  16(5) 
of  the  Interstate  Commerce  Act  49  U.S.C.  section  16(5)  and  section  6(2)  of  the 
Mann-Elkins  Act  49  U.S.C.  section  50.  Copies  of  all  final  and  interim  opinions 
of  the  Commission  are  made  available  to  the  public  for  inspection  at  the  office  of 
the  secretary  of  the  Commission  at  the  time  of  service  upon  the  parties  to  a  pro¬ 
ceeding.  Copies  of  these  opinions  are  furnished  the  public  on  request.  In  addi¬ 
tion,  final  and  interim  opinions  and  orders  become  a  part  of  the  official  dockets 
of  the  Commission  which  are  always  available  for  public  inspection.  Final  and 
interim  reports  and  orders  are  made  available  to  the  public  as  set  forth  in  sec¬ 
tion  2  of  the  Description  of  the  Central  and  Field  Organization  of  the  Interstate 
Commerce  Commission  which  is  published  in  the  Federal  Register. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  in¬ 
terim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority? 

Answer.  All  Commission  final  and  interim  reports  and  orders  are  published 
(although  not  necessarily  in  bound  volumes  of  I.C.C.  reports)  except  in  those 
very  rare  instances,  particularly  in  wartime  when  the  national  security  requires 
secrecy.  An  example  of  this  was  the  extension  of  a  line  of  railroad  into  Oak 
Ridge,  Tenn.,  during  World  War  II. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  No  unpublished  opinions  and  orders  are  cited  or  used  as  precedents 
in  other  proceedings.  Because  of  the  enormous  number  of  opinions  issued  an¬ 
nually  by  the  Commission  not  all  opinions  are  printed  in  full  in  the  bound  vol¬ 
umes.  The  latter  consist  of  opinions  which  have  no  general  impact  upon  trans¬ 
portation  and  for  that  reason  would  not  be  cited  as  precedents.  However,  copies 
of  all  of  these  opinions  whether  or  not  printed  in  full  in  the  bound  volumes  are 
available  to  the  public  upon  request. 
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Question  6.  What  is  the  procedure  for  making  available  to  the  general  pub¬ 
lic  the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Answer.  The  procedure  for  making  available  to  the  general  public  the  Com¬ 
mission’s  records  and  files,  interpretations  and  legal  opinions  are  set  forth 
in  section  2  of  its  Description  of  the  Central  and  Field  Organization.  Section  2 
provides : 

“2.  Public  information : 

“(«■)  Releases  by  the  Commission: — All  releases  to  the  public  and  press  are 
issued  through  the  Office  of  the  Secretary,  which  is  the  first  point  of  contact  for 
information  relating  to  any  matter  or  proceeding  pending  before  the  Commission. 

“(b)  Requests  for  information.— Requests  for  information  or  advice  con¬ 
cerning  any  matter  within  the  jurisdiction  of  the  Commission  may  be  addressed 
to  the  Secretary,  the  Director  of  the  bureau  or  office  which  handles  the  partic¬ 
ular  subject  matter,  or  to  field  offices  of  various  bureaus  to  the  extent  stated 
in  the  description  of  bureau  organization. 

“(c)  Reports  and  orders. — The  reports  and  orders  of  the  Commission  are  ini¬ 
tially  prepared  for  service  upon  the  parties  to  the  proceedings  in  duplicated 
form.  Copies  of  all  such  reports  and  orders  are  made  available  for  public 
inspection  at  the  time  of  issuance  through  the  Secretary’s  office  and.  to  the  ex¬ 
tent  that  copies  are  available,  are  furnished  to  interested  persons  without 
charge. 

“The  more  important  reports  of  the  Commission  are  printed  and  sold  in  ad¬ 
vance  sheet  form  and  in  bound  volumes  by  the  Superintendent  of  Documents, 
Government  Printing  Office,  Washington,  D.C.,  20402.  Reports  concerning  other 
than  valuation  and  motor  carrier  application  matters  are  published  in  volumes 
entitled  “Interstate  Commerce  Commission  Reports,”  commonly  cited  — 
ICC  - .”  Reports  concerning  motor  carrier  application  matters  are  pub¬ 

lished  in  a  separate  series  of  reports  entitled,  “Interstate  Commerce  Commis¬ 
sion  Reports,  Motor  Carrier  Cases,”  commonly  cited  “ - MCC - .”  The  first 

21  volumes  of  reports  relating  to  valuation  matters  are  included  in  the  “ICC” 
series  of  reports,  but  beginning  with  Volume  22,  these  reports  are  published 
in  a  separate  series  entitled,  “Interstate  Commerce  Commission  Valuation  Re¬ 
ports,”  commonly  cited  “ Val  Rep  — — 

“Copies  of  reports  and  orders,  including  those  printed  as  described  above 
may  be  examined  at  the  Washington  office  of  the  Commission. 

“(d)  Inspection  of  records. 

“(1)  The  following  specific  files  and  records  in  the  custody  of  the  Secretary 
are  available  to  the  public  (secs.  16,  204,  316  and  417  of  the  act,  49  U.S.C.  16, 
304,  916,  and  1017),  and  may  be  inspected  at  the  Commission’s  office  in  Wash¬ 
ington,  upon  reasonable  request : 

“(i)  Copies  of  tariff's,  rate  schedules,  section  22  quotations  or  tenders,  classi¬ 
fications,  powers  of  attorney,  concurrences  and  contracts  filed  with  the  Com¬ 
mission  pursuant  to  sections  6,  22,  217,  218,  306.  405,  and  409  of  the  act  (49 
U.S.C.  6, 22,  317,  318,  906, 1005,  and  1009) . 

“(ii)  Annual  and  other  periodic  reports  filed  with  the  Commission  pursuant 
to  sections  20,  220,  313,  and  412  of  the  act  (49  U.S.C.  20,  320,  913,  and  1012). 

“(iii)  Annual  reports,  maps,  profiles,  and  other  data  filed  with  the  Commis¬ 
sion  pursuant  to  section  19a. 

“(iv)  All  docket  files,  including  pleadings,  depositions,  exhibits,  transcripts 
of  testimony,  recommended  and  proposed  reports,  exceptions,  briefs,  and 
reports  and  orders  of  the  Commission  in  any  proceeding. 

“(v)  File  of  instruments  or  documents  recorded  pursuant  to  section  20c  and 
index  thereto. 

“(vi)  Other  files  and  records,  depending  on  their  nature,  may  be  available 
for  public  inspection  where  the  disclosure  would  be  consistent  with  the  public 
interest  and  the  duties  of  the  Commission. 

“(2)  Requests  to  inspect  records.— Requests  to  inspect  public  records  should 
be  made  at  the  Secretary’s  office  or  at  one  of  the  public  reference  rooms,  in  the 
Commission’s  Washington  office.  Copies  of  certain  rate  schedules,  tariffs, 
reports  and  operating  authorities  filed  by  and  applicable  to  motor  carriers  are 
available  for  inspection  at  field  offices  where  personnel  of  the  Bureau  of  Motor 
Carriers  are  located. 

“(3)  Certified  copies  of  records,  etc. — Copies  of  and  extracts  from  public 
records  will  be  certified  by  the  Secretary,  under  the  seal  of  the  Commission. 
Persons  requesting  the  Commission  to  prepare  such  copies  should  clearly  state 
the  material  to  be  copied,  and  whether  they  shall  be  certified.  A  charge  will  be 
made  for  certification  and  for  the  preparation  of  copies.” 
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Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule  or  practice? 

Answer.  Pursuant  to  the  intent  of  Congress  as  set  forth  in  several  statutes 
including  section  3  of  the  Administrative  Procedure  Act  which  are  referred 
to  below,  limitations  are  placed  upon  the  availability  of  specific  records  and 
files  to  the  general  public. 

The  Congress  has  imposed  several  specific  restrictions  upon  disclosure  of 
information  by  the  Commission.  Perhaps  the  most  important  of  these  pro¬ 
visions  is  contained  in  section  20  of  the  act.  It  empowers  the  Commission 
and  its  employees  to  inspect  and  copy  carriers’  records  and  to  inspect  car¬ 
riers’  physical  properties.  Section  20(7)  (f)  provides  that  it  shall  be  a  crim¬ 
inal  offense  for  a  Commission  employee  to  knowingly  and  willfully  divulge  any 
fact  or  information  which  comes  to  his  knowledge  in  the  course  of  any  ex¬ 
amination  or  inspection  made  pursuant  to  section  20,  unless  he  is  directed 
to  do  so  by  the  Commission  or  by  a  court  or  judge.  Similar  provisions  appear 
in  sections  222(d),  317(e)  and  421(e)  of  the  Interstate  Commerce  Act. 
Those  statutory  provisions  provide  part  of  the  basis  for  the  Commission’s  policy 
of  withholding  its  investigatory  files  from  public  inspection.  A  further  dis¬ 
cussion  of  the  withholding  of  such  investigatory  files  follows  later. 

Section  220(a)  (49  U.S.C.  §  320(a)),  concerning  the  filing  of  contracts  by 
motor  contract  carriers,  provides  in  part : 

“The  Commission  shall  not,  however,  make  public  any  contract,  agreement,  or 
arrangement  between  a  contract  carrier  by  motor  vehicle  and  a  shipper,  or  any 
of  the  terms  of  conditions  thereof,  except  as  a  part  of  the  record  in  a  formal 
proceeding  where  it  considers  such  action  consistent  with  the  public  interest : 
Provided,  That  if  it  appears  from  an  examination  of  any  such  contract  that 
it  fails  to  conform  to  the  published  schedule  of  the  contract  carrier  by  motor 
vehicle  as  required  by  section  218(a),  the  Commission  may,  in  its  discretion,  make 
public  such  of  the  provisions  of  the  contract  as  the  Commission  considers  neces¬ 
sary  to  disclose  such  failure  and  the  extent  thereof.” 

Section  15(11)  of  the  act  provides  that  it  shall  be  unlawful  for  a  rail  carrier 
or  its  employees  to  disclose  without  the  consent  of  the  shipper  or  consignee : 

“*  *  *  any  information  concerning  the  nature,  kind,  quantity,  destination, 
consignee,  or  routing  of  any  property  tendered  or  delivered  to  such  common  car¬ 
rier  for  interstate  transportation,  which  information  may  be  used  to  the  detri¬ 
ment  or  prejudice  of  such  shipper  or  consignee,  or  which  may  improperly  disclose 
his  business  transactions  to  a  competitor ;  and  it  shall  also  be  unlawful  for  any 
person  or  corporation  to  solicit  or  knowingly  receive  any  such  information  which 
may  be  so  used:  Provided,  That  nothing  in  this  part  shall  be  construed  to  pre¬ 
vent  the  giving  of  such  information  in  response  to  any  legal  process  issued  under 
the  authority  of  any  State  or  Federal  Court,  or  to  any  officer  or  agent  of  the 
Government  of  the  United  States,  or  of  any  State  or  Territory,  in  the  exercise  of 
his  powers  *  * 

In  accordance  with  this  legislative  purpose  to  protect  shippers  and  consignees, 
the  Commission  does  not  make  available  for  public  inspection  the  1  percent  waybill 
sample  which  it  requires  railroads  to  file  wnth  it  for  statistical  purposes. 

In  addition  to  express  statutory  restrictions  upon  the  disclosure  of  informa¬ 
tion,  the  Commission  may  prohibit  disclosure  of  information  which  would  impede 
effective  administration  of  the  act.  Section  17(3)  provides  that  “The  Commis¬ 
sion  shall  conduct  its  proceedings  under  any  provisions  of  law  in  such  manner  as 
will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends  of  justice.” 
Section  204(a)  (6)  provides  that  “It  shall  be  the  duty  of  the  Commission  *  *  * 
to  administer,  execute,  and  enforce  all  provisions  of  this  part  tpt.  II  relating 
to  motor  carriers]  to  make  all  necessary  orders  in  connection  therewith,  and  to 
prescribe  rules,  regulations,  and  procedure  for  such  administration.”  Com¬ 
parable  rulemaking  provisions  are  found  in  section  304(a)  (in  pt.  Ill  of  the  act, 
relating  to  water  carriers)  and  in  section  403(a)  (in  pt.  IV  of  the  act,  relating 
to  freight  forwarders). 

The  broad  scope  of  the  rulemaking  power  which  Congress  has  conferred  upon 
the  Commission  in  section  204(a)  (6),  for  example,  is  illustrated  by  the  Supreme 
Court’s  decision  in  American  Trucking  Association,  Inc.  v.  United  States,  344  U.S. 
298,  311-312.  It  has  been  held  that  under  a  general  grant  of  rulemaking  power 
such  as  that  contained  in  section  204(a)  (6),  an  independent  regulatory  commis¬ 
sion  may  prescribe  regulations  governing  the  custody  and  use  of  its  records. 
Appeal  of  Securities  and  Exchange  Commission,  22G  F.  2d  501,  516-518  (C.A.  6, 
1955). 


FEDERAL  PUBLIC  RECORDS  LAW 


469 


In  accordance  with  the  Commission’s  rules  regarding  freight  commodity  statis¬ 
tics  of  motor  carriers  (49  C.F.R.  206.7,  Dec.  16,  1964)  the  reports  of  individual 
motor  carriers  pertaining  to  traffic  for  the  year  1965  will  be  open  to  public  in¬ 
spection.  However,  carriers  may  file  supplemental  reports  not  open  to  public 
inspection  on  traffic  involving  less  than  three  shippers.  These  reports  may  be 
inspected  upon  approval  by  the  Commission. 

Another  area  related  to  disclosure  or  withholding  of  information  concerns 
the  Commission’s  investigatory  files.  These  files  contain  the  results  of  investi¬ 
gations  of  possible  violations  of  the  statutes  administered  by  the  Commission. 
This  material  consists  primarily  of  complaints  against  persons  subject  to  the 
jurisdiction  of  the  Commission  and  of  information  obtained  by  the  Commission’s 
agents  from  examination  of  carriers’  records  and  equipment  and  from  other 
sources.  It  is  the  Commission’s  practice  not  to  make  such  investigatory  files 
available  for  public  inspection  for  several  reasons.  First,  disclosure  of  such 
files  would  reveal  the  identity  of  certain  sources  of  information  which  would 
become  unavailable  to  the  Commission  under  a  general  practice  of  disclosure. 
It  is  well  established  that  law  enforcement  agencies  may  treat  as  privileged  or 
confidential  the  identity  of  persons  who  furnish  information  as  to  possible  viola¬ 
tions  of  law.  Second,  sections  20(7)  (f)  and  222(d)  of  the  Interstate  Commerce 
Act  provide  that  it  shall  be  a  criminal  offense  for  an  agent,  accountant,  or  an 
examiner  of  the  Commission  to  knowingly  or  willfully  divulge  any  fact  or  in¬ 
formation  which  comes  to  his  knowledge  during  the  course  of  any  examination 
or  inspection  made  under  the  authority  of  section  20  or  220,  except  as  he  may 
be  directed  by  the  Commission  or  by  a  court.  Third,  indiscriminate  disclosure 
of  such  files  which  sometimes  contain  unevaluated  raw  material  would  often 
produce  injustice  to  innocent  persons  by  permitting  publicity  of  groundless 
charges  against  them. 

Another  area  concerns  the  legal  power  and  the  policy  of  the  Commission  with 
respect  to  the  disclosure  or  nondisclosure  of  accident  reports  which  carriers 
are  required  to  file  with  the  Commission.  The  Accident  Reports  Act  requires 
rail  carriers  to  submit  monthly  accident  reports,  empowers  the  Commission  to 
investigate  and  make  reports  on  accidents,  and  provides : 

That  neither  said  report  nor  any  report  of  said  investigation  nor  any  part 
thereof  shall  be  admitted  as  evidence  or  used  for  any  purpose  in  any  suit 
or  action  for  damages  growing  out  of  any  matter  mentioned  in  said  report 
of  investigation,  45  U.S.C.  38, 40, 41. 

Similarly,  section  220(f)  of  the  Interstate  Commerce  Act  provides  that: 

No  report  by  any  motor  carrier  of  any  accident  arising  in  the  course  of  the 
operations  of  such  carrier,  made  pursuant  to  any  requirement  of  the  Com¬ 
mission,  and  no  report  by  the  Commission  of  any  investigation  of  any  such 
accident,  shall  be  admitted  as  evidence,  or  used  for  any  other  purpose,  in 
any  suit  or  action  for  damages  growing  out  of  any  matter  mentioned  in 
such  report  or  investigation. 

The  Commission’s  regulations  with  respect  to  railroad  accident  reports  (49 
CFR  125.9)  provide  that : 

Accident  reports  made  by  railroads  in  compliance  with  these  rules  shall 
be  for  the  information  of  the  Commission  and  shall  be  open  to  public  in¬ 
spection  only  upon  prior  approval  of  an  application  by  this  Commission. 
Applications  for  public  inspection  will  be  granted  if  the  Commission  is  satis¬ 
fied  that  such  inspection  wall  not  result  in  a  violation  of  section  4  of  the 
Accident  Reports  Act  and  is  for  the  purpose  of  obtaining  information  to  be 
presented  before  Federal  and  other  governmental  bodies,  or  which  will 
contribute  to  the  promotion  of  safety  in  railroad  operations. 

The  Commission’s  regulations  with  respect  to  motor  carrier  accident  reports 
(49  CFR  194.1)  provide  that : 

Accident  reports  made  by  motor  carriers  in  compliance  with  these  regula¬ 
tions  shall  be  for  the  information  of  the  Commission,  and  shall  not  be  open 
to  public  inspection. 

In  brief.  Congress  has  provided  that  accident  reports  filed  by  rail  or  motor 
carriers  shall  not  “be  admitted  as  evidence,  or  used  for  any  other  purpose,  in 
any  suit  or  action  for  damages  growing  out  of  any  matter  mentioned  in  such 
report  *  *  Thus,  it  is  clear  that  the  information  contained  in  such  reports 
was  intended  to  assist  the  Commission  in  the  exercise  of  its  safety  functions, 
rather  than  to  assist  litigants.  Congress  encouraged  the  carriers  to  file  candid 
accident  reports  by  providing  that  such  reports  shall  not  “be  admitted  in  evi¬ 
dence,  or  used  for  any  other  purpose,”  in  damage  litigation. 
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The  hours  of  service  regulations,  49  CFIi  195,  require  that  certain  motor 
carriers  must  file  a  report  each  month  with  respect  to  excess  hours  of  service 
of  drivers.  The  minute  of  division  1  entered  December  13,  1956,  provides  that 
the  reports  will  be  made  available  only  upon  a  request  in  writing  to  be  approved 
by  division  1.  The  information  in  such  reports  is  of  value  only  to  the  Com¬ 
mission  staff,  and  the  restriction  is  imposed  to  encourage  full  and  accurate  re¬ 
porting  by  carriers.  As  a  matter  of  fact,  since  1956,  the  date  the  restriction 
was  imposed,  there  has  been  only  one  request  for  making  a  report  available. 
This  request  was  approved. 

Certain  internal  administrative  records,  such  as  payroll,  budget,  personnel, 
fiscal  and  related  materials  are  not  available  to  the  public  since  these  records 
are  within  the  exemption  of  the  introductory  provision  of  49  U.S.C.  1002. 
Likewise  the  internal  memorandums  between  members  and  employees  of  the 
Commission  are  not  available  to  the  public.  Correspondence  dealing  with  any 
of  the  docket  proceedings  is  made  a  part  of  the  correspondence  section  of  the 
docket  and  is  available  to  inspection  by  the  public.  With  respect  to  general 
correspondence  unrelated  to  any  specfic  proceeding,  such  correspondence  may 
be  available  for  public  inspection  where  disclosure  would  not  be  inconsistent 
with  the  public  interest  and  the  duties  of  the  Commission. 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your 
agency  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure 
Act)? 

Answer.  There  are  no  circumstances  wThere  private  parties  dealing  with  the 
Commission  are  required  in  any  manner  to  resort  to  unpublished  organization 
or  procedure. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative 
Procedure  Act  or  other  authority? 

Answer.  The  Commission  has  refrained  from  publishing  rules  only  with  re¬ 
spect  to  the  transportation  of  explosives  for  the  Armed  Forces  by  Railway  Ex¬ 
press  Agency,  Inc.,  on  passenger  trains  in  time  of  war  or  a  national  emergency 
proclaimed  by  the  President.  See  49  CFR  75.675  ( a ) ,  exception  No.  2. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or 
other  authority? 

Answer.  The  Commission  does  not  publish  any  of  its  rules  relating  to  per¬ 
sonnel,  payroll,  budget,  fiscal  and  related  materials. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administrative  Procdure  Act? 

Answer.  The  “official  record”  of  the  Commission  as  used  in  section  3(c)  of 
the  Administrative  Procedure  Act  is  set  forth  in  section  2(d)(1)  of  the  descrip¬ 
tion  of  the  central  and  field  office  of  the  Commission  and  is  as  follows : 

“2(d)  (1)  : 

“(i)  Copies  of  tariffs,  rate  schedules,  section  22  quotations  or  tenders,  classi¬ 
fications,  powers  of  attorney  concurrences  and  contracts  filed  with  the  Com¬ 
mission  pursuant  to  sections  6,  22,  217,  218,  306,  405,  and  409  of  the  act  (49 
U.S.  Code  6,  22,  317,  318,  906, 1005,  and  1009) . 

“(ii)  Annual  and  other  periodic  reports  filed  with  the  Commission  pursuant  to 
sections  20,  220,  313,  and  412  of  the  act  (49  U.S.  Code  20,  320,  913,  and  1012). 

“(iii)  Annual  reports,  maps,  profiles,  and  other  data  filed  with  the  Commis¬ 
sion  pursuant  to  section  19a. 

“(iv)  All  docket  files,  including  pleadings,  depositions,  exhibits,  transcripts 
of  testimony,  recommended  and  proposed  reports,  exceptions,  briefs,  and  re¬ 
ports  and  orders  of  the  Commission  in  any  proceeding. 

“(v)  File  of  instruments  or  documents  recorded  pursuant  to  section  20c  and 
index  thereto.” 

The  practical  effect  of  the  foregoing  is  to  classify  as  “official  records”  all 
documents  which  are  required  to  be  filed  with  the  Commission  and  all  docu¬ 
ments  which  are  filed  as  a  part  of  the  record  in  Commission  proceedings.  As 
noted  above,  there  are  statutory  restrictions  upon  the  disclosure  of  certain 
types  of  information  filed  with  or  obtained  by  the  Commission. 
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Reply  From  National  Aeronautics  and  Space  Administration 

National  Aeronautics  and  Space  Administration, 

Washington,  D.G.,  March  11, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  The  following  constitutes  the  replies  to  the  questions 
posed  in  your  letter  of  February  12,  1965,  concerning  the  interpretation  and 
implementation  by  the  National  Aeronautics  and  Space  Administration  of  section 
3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002)  pertaining  to  public 
information : 

Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches,  or  other  consistuent  units 
of  your  agency  to  which  the  section  does  not  apply? 

Answer.  Information  pertaining  to  all  NASA  activities  is  either  published 
or  is  otherwise  generally  available  to  the  public.  No  organizational  element, 
activity,  or  function  of  NASA  is  considered  exempt  from  section  3  of  the  Ad¬ 
ministrative  Procedure  Act.  In  this  regard,  we  note  that  two  sections  of  the 
National  Aeronautics  and  Space  Act  of  1958,  as  amended,  impose  upon  NASA 
disclosure  requirements  at  least  as  extensive  as  those  imposed  by  section  3  of 
the  Administrative  Procedure  Act.  Section  203  ( a )  (42  U.S.C.  2473(a) )  provides: 

“The  administration,  in  order  to  carry  out  the  purpose  of  this  Act,  shall — 
******* 

“(3)  provide  for  the  widest  practicable  and  appropriate  dissemination  of  in¬ 
formation  concerning  its  activities  and  the  results  thereof.” 

In  addition,  section  303  of  the  National  Aeronautics  and  Space  Act  (42  U.S.C. 
2454)  provides: 

“Information  obtained  or  developed  by  the  Administrator  in  the  performance  of 
his  functions  under  this  Act  shall  be  made  available  for  public  inspection,  except 

(A)  information  authorized  or  required  by  Federal  statute  to  be  withheld,  and 

(B)  information  classified  to  protect  the  national  security :  Provided,  That  noth¬ 
ing  in  this  Act  shall  authorize  the  withholding  of  information  by  the  Adminis¬ 
trator  from  the  duly  authorized  committees  of  the  Congress.” 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals, 
does  your  agency  publish  : 

(a)  Descriptions  of  its  central  and  field  organization  (see  section  3(a)(1) 
of  the  Administrative  Procedure  Act) . 

(.6)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channel  and  determined  (see  section  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  section  3(a)  (3)  of 
statute)  ; 

(d)  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of  statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law 
(see  sec.  3(a)  (3)  of  statute). 

Answer,  (a)  Descriptions  of  organizational  elements  of  NASA  headquarters 
and  field  installations  are  published  in  the  U.S.  Government  Organization  Manual 
and  the  NASA  Management  Manual,  both  of  which  publications  are  available 
to  the  public. 

(b)  The  missions  and  procedures  of  NASA  headquarters  offices  and  field  in¬ 
stallations,  and  subdivisions  thereof,  are  described  in  detail  in  the  NASA  Man¬ 
agement  Manual  or  other  directives  published  as  part  of  the  NASA  issuance 
system.  These  issuances  are  available  to  the  public.  Descriptions  of  functions 
and  procedures  are  published  and  incorporated  into  the  issuance  system  as 
changes  occur. 

(e)  Unlike  the  various  regulatory  agencies,  NASA  is  not  empowered  with 
formal  rulemaking  authority  pursuant  to  which  a  certain  segment  of  private 
activity  is  regulated.  NASA  does  not  promulgate  “rules”  as  that  term  is  used 
in  section  3(a)  (3)  of  the  Administrative  Procedure  Act. 

(d)  Statements  of  NASA  policy  interpretations  and  procedures  which  affect 
the  public,  including  the  entire  “NASA  procurement  regulations,”  are  published 
in  the  Federal  Register.  Any  other  statement  of  policy  or  implementation  thereof 
is  incorporated  into  the  NASA  issuance  system. 
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( e )  That  portion  of  section  3(a)  (3)  concerned  with  rules  addressed  to  and 
served  upon  named  persons  is  not  applicable  to  NASA’s  activities. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  sec¬ 
tion  3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  NASA  does  not  exercise  quasi- judicial  functions  in  the  manner  typical 
of  the  various  regulatory  agencies.  However,  the  NASA  Board  of  Contract 
Appeals  is  authorized  to  act  for  the  Administrator  in  hearing  considering,  and 
deciding  appeals  by  NASA  contractors  from  the  findings  of  fact  and  final 
decisions  of  NASA  contracting  officers  or  their  authorized  representatives  pur¬ 
suant  to  the  “disputes”  clause  of  a  NASA  contract.  The  decisions  of  the  Board 
of  Contract  Appeals  are  made  available  to  the  public  and  are  published  by  various 
legal  and  procurement  publications. 

Pursuant  to  50  U.S.C.  1431-1435  and  Executive  Order  10789,  NASA  has  estab¬ 
lished  a  Contract  Adjustment  Board  to  dispose  of  requests  for  extraordinary 
contractual  adjustments  by  contractors.  Relief  granted  by  this  Board  is  entirely 
discretionary  and  is  based  on  the  facts  of  each  request.  The  Board  prepares 
a  memorandum  of  decision  which,  although  not  published,  is  available  to  the 
public.  A  report  of  cases  so  handled  is  forwarded  to  the  Congress  annually. 

Pursuant  to  section  305  of  the  National  Aeronautics  and  Space  Act  (42  U.S.C. 
2457),  an  Inventions  and  Contributions  Board  has  been  established  in  order  to 
pass  upon  requests  for  waiver  of  rights  of  the  United  States  with  respect  to 
inventions  made  in  the  performance  of  NASA  contracts.  The  Board  also,  pur¬ 
suant  to  section  306  of  the  National  Aeronautics  and  Space  Act  (42  U.S.C.  2458), 
considers  the  applications  of  persons  for  monetary  awards  for  any  scientific  or 
technical  contribution  to  NASA  believed  to  have  significant  value  in  the  conduct 
of  aeronautical  and  space  activities.  Decisions  of  the  Board  are  available  to 
the  public.  Reports  of  waivers  and  awards  are  included  in  the  semiannual 
reports  of  NASA  to  the  Congress.  Waivers  of  rights  in  inventions  and  awards 
have  also  been  publicized  through  press  releases.  Data  on  waivers  granted  and 
awards  have  been  published  in  congressional  hearings  and  reports. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Adminis¬ 
trative  Procedure  Act  or  other  authority? 

Answer.  NASA  does  not  refrain  from  publishing  or  making  available  for  public 
inspection  the  decisions  of  various  boards. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings? 

Answer.  Unpublished  opinions  or  orders,  as  used  in  the  Administrative  Pro¬ 
cedure  Act,  are  not.  used  by  NASA  as  precedents  in  other  proceedings. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations  and  legal  opinions  of  your  agency? 

Answer.  The  records,  files,  and  legal  opinions  of  NASA  are  made  available  to 
persons  properly  and  directly  concerned  except  such  information  discussed  in 
answer  No.  7. 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule  or  practice? 

Answer.  NASA’s  official  policy  is  that  no  limitations  are  placed  upon  the 
availability  of  records  to  the  public  except  those  which  are  imposed  pursuant  to 
Executive  Order  No.  10501,  as  amended,  pertaining  to  the  disclosure  of  infor¬ 
mation  classified  in  the  interest  of  the  national  security.  In  addition,  however, 
limitations  are  placed  upon  the  disclosure  of  information  submitted  by  individ¬ 
uals  and  firms  which  is  proprietary,  or  consists  of  trade  secrets,  or  confidential 
financial  information.  In  this  latter  connection,  18  U.S.C.  1905  imposes  criminal 
penalties  upon  employees  of  the  Government  who  disclose  such  information 
without  authority  of  law.  The  availability  of  security  and  personnel  records 
and  reports  is  likewise  limited  in  many  instances  in  order  to  protect  the  sources 
of  the  Government’s  information  as  well  as  the  legitimate  right  of  privacy  of 
the  individuals  concerned. 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Piocedure  Act)? 
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Answer.  Private  parties  are  not  required  to  deal  with  NASA  pursuant  to 
procedures  not  published  in  the  Federal  Register.  NASA’s  programs  come  into 
contact  with  the  public  most  frequently  in  the  area  of  procurement.  All 
applicable  procurement  regulations  are  published  in  the  Federal  Register.  Other 
procedures  formulated  with  a  view  to  guidance  of  the  public,  e.g.,  settlement 
of  tort  claims,  procedures  before  NASA  boards,  and  patent  waiver  regulations 
are  also  published  in  the  Federal  Register.  In  instances  where  a  member  of 
the  public  wishes  information  or  otherwise  desires  to  deal  with  NASA  for  a 
purpose  not  covered  by  a  formally  established  procedure,  his  request  will  be 
channeled  to  the  cognizant  office.  However,  in  no  instance  will  the  request  of  a 
private  individual  be  refused  for  failure  to  comply  with  a  procedure  not  published 
in  the  Federal  Register. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer.  The  only  circumstances  under  which  NASA  has  refrained  from  pub¬ 
lishing  regulations,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act,  are  those  related  primarily  to  the  national  defense  and  security. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publish¬ 
ing  rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency 
management,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or 
other  authority? 

Answer.  All  regulations  established  by  NASA  are  published  as  part  of  the 
NASA  issuance  system  regardless  of  whether  they  affect  only  the  actions  of 
NASA  employees  or  whether,  in  addition,  they  may  have  a  direct  effect  upon 
members  of  the  public.  Thus,  regulations  on  personnel,  financial  management, 
security,  administrative  operations,  programs,  etc.,  are  published  in  the  NASA 
Management  Manual  or  other  NASA  publications  concerned  specifically  with  a 
particular  subject  matter.  Publication  in  the  Federal  Register  has  heretofore 
been  selective  on  the  ground  that  the  bulk  of  regulations  concerned  solely  with 
administrative  operations  is  of  little  concern  to  the  general  public.  However, 
regulations  of  greater  interest  to  the  public  or  which  affect  private  rights  and 
obligations  have  been  published  in  the  Federal  Register,  e.g.,  procurement,  tort 
claims,  patent  waivers,  procedures  before  NASA  boards,  real  property  man¬ 
agement,  etc. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administrative  Procedure  Act? 

Answer :  No  guidelines  are  established  in  the  Administrative  Procedure  Act  for 
determining  what  is  meant  by  “official  record.”  However.  NASA  is  subject, 
along  with  other  agencies,  to  the  statutes  governing  the  disposition  of  public 
records  which  appear  in  chapter  10  of  title  44  of  the  United  States  Code.  44 
U.S.C.  3G6  defines  “records”  to  include  “all  books,  papers,  maps,  photographs, 
or  other  documentary  materials,  regardless  of  physical  form  or  characteristics, 
made  or  received  by  any  agency  of  the  U.S.  Government  in  pursuance  of  Federal 
law  or  in  connection  with  the  transaction  of  public  business  and  preserved  or 
appropriate  for  preservation  by  that  agency  or  its  legitimate  successor  as  evi¬ 
dence  of  the  organization,  functions,  policies,  decisions,  procedures,  operations, 
or  other  activities  of  the  Government  or  because  of  the  informational  value  of 
data  contained  therein.”  NASA  would  apply  the  same  definition  to  the  term 
“official  record”  as  used  in  section  3(c)  of  the  Administrative  Procedure  Act. 

Enclosed  herewith  are  two  copies  of  a  memorandum  by  the  Administrator, 
NASA,  and  a  policy  directive  specifying  uniform  criteria  for  the  publication  of 
materials  within  the  NASA  issuance  system.  These  enclosures  do  not  cover 
the  subject  of  policies  and  procedures  for  the  publication  of  regulations  in  the 
Federal  Register,  which  will  be  the  subject  of  a  forthcoming  issuance,  a  copy 
of  which  will  be  forwarded. 

Sincerely  yours, 


Richard  L.  Callaghan, 
Assistant  Administrator  for  Legislative  Affairs. 
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Beply  From  National  Labor  Belations  Board 


National  Labor  Relations  Board, 

Washington,  D.C.,  March  15,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Congressman  Moss  :  I  am  returning  herewith  a  completed  questionnaire 
on  the  provisions  of  5  U.S.C.  1002  of  1946  as  it  applies  to  the  organization  and 
procedures  of  this  Agency. 

We  trust  that  the  information  supplied  by  this  Agency  will  be  of  use  to  the 
subcommittee  in  its  study  of  Government  information.  Please  call  upon  us  for 
any  additional  information  or  classifications  you  may  require. 

Respectfully, 


Frank  W.  McCulloch,  Chairman. 


Question  1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002 
apply?  Are  there  any  divisions,  bureaus,  branches  or  other  constituent  units 
of  your  agency  to  which  the  section  does  not  apply? 

Answer.  Title  5,  United  States  Code,  section  1002  applies  to  all  functions  of 
this  Agency.  There  are  no  units  of  this  Agency  to  which  the  provisions  of  title 
5,  United  States  Code,  section  1002  do  not  apply. 

Question  2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does 
your  agency  publish  (a)  Description  of  its  central  and  field  organization  (see 
sec.  3(a)  (1)  of  the  Administrative  Procedure  Act)  ; 

Answer.  Description  of  the  Board’s  central  and  field  organizations  are  pub¬ 
lished  in  the  Federal  Register.  As  changes  are  made  they  are  also  published  in 
the  Federal  Register  and  given  general  as  well  as  local  publicity. 

Question  2(b).  Statements  of  the  general  course  and  method  by  which  its 
functions  are  channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

Answer.  The  general  course  and  method  by  which  the  Board’s  functions  are 
channeled  and  determined  are  issued  and  published  in  the  Statements  of  Proce¬ 
dure  issued  simultaneously  with  the  Board’s  Rules  and  Regulations.  Such  state¬ 
ments  and  any  amendments  thereto  are  also  published  in  the  Federal  Register. 

Question  2(c).  Substantive  rules  adopted  as  authorized  by  lawr  (see  sec.  3 
(a)  (3)  of  statute)  ; 

Answer.  “Substantive  rules”  as  such  are  not  issued  by  the  Board  but  are 
contained  in  the  decisions  of  the  Board  which  are  sent  to  the  parties,  given  gen¬ 
eral  distribution,  published  in  the  legal  reporting  services  and  published  in  the 
bound  volumes  of  Board  Decisions. 

Question  2(d).  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)  of  statute)  ; 

Answer.  Statements  of  general  policy  or  interpretations  formulated  and 
adopted  by  the  Board  are  announced  in  its  published  decisions. 

Question  2(e).  Rules  addressed  to  and  served  upon  named  persons  in  accord¬ 
ance  with  law  (see  sec.  3(a)  (3)  of  statute). 

Answer.  The  Board  has  no  policy  or  requirement  for  formulating  or  adopting 
rules  addressed  to  named  persons  in  accordance  with  section  3(a)  (3)  of  the 
Administrative  Procedure  Act.  All  changes  in  the  Board’s  Rules  and  Regula¬ 
tions  and  Statements  of  Procedure  are  applicable  to  all  parties  equally  and  are 
published  in  the  Federal  Register  in  accordance  with  the  statute. 

Question  3.  Please  describe  the  manner  in  which  your  agency  publishes,  or, 
in  accordance  with  published  rule,  makes  available  to  public  inspection,  all  final 
and  interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  All  Board’s  decisions  in  contested  unfair  labor  practice  cases  (i.e. 
exceptions  filed  to  interim  decisions)  and  decisions  in  representation  cases  which 
contribute  to  information  respecting  Board  policies  are  included  in  the  bound 
volumes  of  the  Board  decisions  printed  by  GPO,  and  are  indexed,  digested  and 
published  in  the  Labor  Relations  Reporter,  Commerce  Clearing  House  and 
Prentice-Hall  reporting  services.  All  Trial  Examiner  Decisions  (interim  deci¬ 
sions)  and  Board  Decisions  in  unfair  labor  practice  cases,  as  well  as  Board  and 
Regional  Director  decisions  in  representation  cases  are  made  available  to  the 
general  public  in  Washington  and/or  in  the  regional  offices  in  which  the  particu¬ 
lar  case  arises.  In  Washington,  decisions  are  distributed  daily,  as  issued,  to 
news  media  and  copies  are  available  to  the  general  public  in  the  press  room  of 
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the  Division  of  Information.  Regional  offices  make  copies  available  to  the  public 
by  placing  them  on  a  table  at  or  near  the  entrance  to  the  regional  office  for  a 
period  of  approximately  30  days  ;  thereafter,  copies  are  furnished  on  request. 

The  Division  of  Information  also  issues  and  distributes  a  weekly  summary  of 
NLRB  cases,  which  includes  a  digest  of  every  unfair  labor  practice  case  decision 
and  order  of  the  Board.  Any  interested  individual  or  organization  may  receive 
the  weekly  summary  upon  request.  The  weekly  summary  contains  the  notice 
that  a  full  text  copy  of  any  case  summarized  may  be  requested  from  the  Division 
of  Information. 

Question  4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing 
interim  and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good 
cause  requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Admin¬ 
istrative  Procedure  Act  or  other  authority  ? 

Answer.  This  is  not  applicable  since  the  agency  does  not  classify  any  of  its 
decisions  as  confidential. 

Question  5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited 
or  used  as  precedents  in  other  proceedings  ? 

Answer.  There  are  no  circumstances  in  which  unpublished  Board  decisions  or 
orders  are  cited  as  precedent  for  other  proceedings. 

Question  6.  What  is  the  procedure  for  making  available  to  the  general  public 
the  records  and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Answer.  The  official  records  and  formal  files  of  this  agency  are  available  for 
public  inspection  at  any  time  upon  request — see  section  102.117  of  the  rules  and 
regulations.  We  do  not  have  any  special  issuances  of  “interpretations  and  legal 
opinions”  as  such,  although  they  may  be  contained  in  Board  decisions  (in  which 
case,  see  item  3  above) . 

Question  7.  What  limitations  are  placed  upon  the  availability  of  records  and 
files  to  the  general  public,  either  by  statute,  rule  or  practice? 

Answer.  Limitations  placed  on  the  availability  of  files,  records,  etc.  are  set 
forth  in  sections  102.117  and  102.118  of  the  Board’s  Rules  and  Regulations  (as 
authorized  by  60  Stat.  237,  1946,  5  U.S.C.  sec.  1001  et  seq.). 

Question  8.  In  what  circumstances  are  private  parties  dealing  with  your  agency 
required  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure  Act? 

Answer.  None. 

Question  9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative 
Procedure  Act  or  other  authority  ? 

Answer.  None. 

Question  10.  In  what  circumstances  has  your  agency  refrained  from  publishing 
rules  where  there  is  involved  any  matter  relating  solely  to  internal  agency  man¬ 
agement,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

Answer.  None. 

Question  11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in 
section  3(c)  of  the  Administrative  Procedure  Act? 

Answer.  The  designation  of  the  “official  record”  as  used  by  this  agency  is  de¬ 
fined  in  sections  102.45  and  102.68  of  the  Board’s  Rules  and  Regulations  as 
follows : 

102.45(b).  The  charge  upon  which  the  complaint  was  issued  and  any 
amendments  thereto,  the  complaint  and  any  amendments  thereto,  notice  of 
hearing,  answer,  and  any  amendments  thereto,  motions,  rulings,  orders,  the 
stenographic  report  of  the  hearing,  stipulations,  exhibits,  documentary  evi¬ 
dence,  and  depositions,  together  with  the  trial  examiner’s  decision  and  ex¬ 
ceptions  and  any  cross-exceptions  or  answering  briefs  [as  provided  in  102.46] 
shall  constitute  the  record  in  the  [unfair  labor  practice]  case. 

102.68.  The  record  in  the  [representation]  proceeding  shall  consist  of: 
the  petition,  notice  of  hearing  with  affidavit  of  service  thereof,  motions, 
ruling,  orders,  the  stenographic  report  of  the  hearing  and  of  any  oral  argu¬ 
ment  before  the  regional  director,  stipulations,  exhibits,  documentary  evi¬ 
dence,  affidavits  of  service,  depositions,  and  any  briefs  or  other  documents 
submitted  by  the  parties  to  the  regional  director  or  to  the  Board,  and  the 
decision  of  the  regional  director,  if  any. 
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Reply  From  National  Mediation  Board 


National  Mediation  Board, 
Washington,  D.G.,  March  10, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Congressman  Moss  :  This  is  in  response  to  your  letter  of  February  12, 
1965,  requesting  information  regarding  the  application  of  section  3  of  the  Ad¬ 
ministrative  Procedures  Act  of  1946  (  5  U.S.C.  1002)  to  the  operation  of  the 
National  Mediation  Board. 

Section  5  U.S.C.  1002  applies  to  all  functions  of  this  Board.  A  statement  of 
the  operations,  organization,  and  rules  of  the  Board  has  been  printed  in  the 
Federal  Register.  A  pamphlet  containing  the  Board’s  rules  as  they  appear  in 
Code  of  Federal  Register,  title  29,  chapter  X,  is  available  to  the  public. 

In  addition,  a  description  of  the  Board’s  operations,  its  organization  and 
method  of  procedure  is  printed  each  year  in  the  Annual  Report  of  the  Na¬ 
tional  Mediation  Board.  Rules  and  general  policy  statements  are  also  contained 
in  this  report.  The  report,  in  addition,  summarizes  major  policy  decisions  of 
the  Board  made  during  the  fiscal  year.  This  report  is  given  wide  distribution 
throughout  the  industries  served  by  the  Board. 

Opinions  and  orders  of  the  Board  are  not  held  confidential  by  the  Board ; 
consequently,  unpublished  orders  or  opinions  are  not  used  as  precedents. 

The  mediation  function  of  the  Board  in  assisting  labor  and  management  is 
such  that  by  its  very  nature  certain  information  and  confidential  reports  con¬ 
tained  in  the  Board’s  files  are  not  open  for  public  inspection.  Part  1202.15  of  the 
Board’s  rules  outlines  the  policy  and  practice  of  the  Board  in  regard  to  the  non¬ 
disclosure  of  information  and  confidential  mediation  files.  This  part  also,  in 
response  to  your  question,  11,  indicates  the  Board’s  definition  of  official  record. 

Files,  records  and  opinions  of  the  Board  which  result  from  public  hearings 
conducted  in  coneetion  with  the  Board’s  activities  are  available  without  restric¬ 
tion  to  the  general  public. 

The  response  to  questions  8,  9,  and  10  in  each  instance  is  none. 

Attached  are  two  copies  of  the  Board’s  rules  and  the  latest  annual  report. 

If  additional  information  on  this  questionnaire  is  desired,  please  contact  the 
undersigned  at  code  128,  extension  5822. 

Very  truly  yours, 


Thomas  A.  Tracy, 
Executive  Secretary. 


Reply  From  National  Science  Foundation 

National  Science  Foundation, 
Washington,  D.C.,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  February  12,  1965,  in 
which  you  request  answers  to  specific  questions  relating  to  section  3  of  the 
Administration  Procedure  Act  of  1946  (5  U.S.C.  1002).  Our  answers  are  set 
forth  below  and  are  numbered  in  the  same  manner  as  the  questions  contained  in 
your  letter. 

1.  Insofar  as  5  U.S.C.  1002  is  applicable  to  the  activities  of  the  National  Science 
Foundation,  it  applies  to  the  Foundation  as  a  whole.  There  are  no  particular 
units  of  the  Foundation  to  which  the  section  would  not  apply. 

2  (a)  and  (6).  A  description  of  the  organization  of  the  Foundation  is  con¬ 
tained  in  the  U.S.  Government  Organization  Manual,  published  annually  by  the 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General 
Services  Administration.  In  the  1964-65  edition  of  the  manual  this  description 
appears  on  page  458.  An  organization  chart  of  the  Foundation  appears  on  page 
616  of  the  same  volume.  In  addition,  the  annual  report  of  the  Foundation 
lists,  by  name.  Foundation  personnel  in  charge  of  the  various  offices  and  divisions 
of  the  Foundation,  as  well  as  the  members  of  our  advisory  committees  and  panels. 
For  example,  such  information  is  contained  in  appendix  A  of  the  annual  report 
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of  the  Foundation  for  1964,  beginning  on  page  89.  Further  discussion  of  this 
point  appears  in  item  8,  below. 

(c) .  The  issuances  which  we  consider  to  be  substantive  rules  of  the  Founda¬ 
tion  are  published  in  the  Federal  Register.  Thus,  in  the  Federal  Register  of  Octo¬ 
ber  23,  1964,  beginning  on  page  14540,  the  Foundation  published  its  “Procedures 
and  Criteria  for  Resolving  Questions  Involving  Moral  Character  or  Loyalty  of 
Applicants  for  and  Holders  of  National  Science  Foundation  Fellowships.”  In 
addition,  on  December  4,  1964,  the  Foundation  published  in  the  Federal  Register, 
beginning  on  page  16305,  its  regulation  to  effectuate  the  provisions  of  title  VI 
of  the  Civil  Rights  Act  of  1964. 

( d ) .  The  Foundation  has  not  had  occasion  to  develop  statements  of  general 
policy  or  interpretations  for  the  guidance  of  the  public. 

(a).  This  item  is  not  applicable  to  the  Foundation. 

3.  The  Foundation  does  not  have  occasion  to  adjudicate  cases  or  to  issue 
opinions  or  orders. 

4.  This  is  covered  by  item  3  above. 

5.  This  item  is  also  covered  by  3  above. 

6.  The  primary  guidelines  used  by  the  Foundation  for  making  available  to  the 
general  public  the  records  and  files  of  the  Foundation  are  set  forth  in  a  state¬ 
ment  of  the  Federal  Council  for  Science  and  Technology  of  February  11,  1963, 
entiled  “Statement  Relating  to  the  Release  of  Information  on  Grants  or  Grant- 
tyi>e  Contracts  Made  in  Support  of  Non-Classified  Basic  Scientific  Research  at 
Non-profit  Institutions,”  as  amplified  by  the  Foundation’s  letter  to  you  of  April 
5.  1963.  As  indicated  in  that  letter,  a  statement  has  been  included  in  the  Foun¬ 
dation’s  grant  booklet  pointing  out  that  proposals  submitted  to  the  Foundation 
may  be  made  publicly  available.  In  addition,  the  procedures  set  forth  in  the 
letter  relating  to  the  release  of  information  are  being  followed  by  the  Foun¬ 
dation.  The  Foundation  does  not  have  occasion  to  render  legal  opinions  affect¬ 
ing  the  general  public  so  that  the  question  of  the  availability  of  such  opinions 
does  not  arise. 

7.  In  general,  the  answer  here  would  appear  to  be  covered  by  the  comments 
set  forth  in  item  6.  There  are  no  limitations  imposed  upon  such  availability, 
either  by  statute,  rule,  or  practice,  except  those  limitations  imposed  by  statutes 
of  general  applicability  to  Federal  agencies  as,  for  example,  IS  U.S.C.  1905,  re¬ 
lating  to  disclosure  of  confidential  information  by  Federal  offices  or  employees. 

8.  As  indicated  earlier,  some  oragnizational  information  about  the  Foundation 
is  presently  published  in  two  places.  In  1951,  such  information  also  was  pub¬ 
lished  in  the  “Notice”  section  of  the  Federal  Register.  As  you  may  know,  no¬ 
tices  filed  at  that  time  were  never  codified,  although  present  practice  is  to  do  so. 
Through  an  oversight,  this  material  was  allowed  to  go  out  of  date.  We  appreci¬ 
ate  your  bringing  the  matter  to  our  attention  and  are  arranging  to  have  orga¬ 
nizational  information  about  the  Foundation  republished  in  the  Register  in  the 
near  future. 

Along  with  this  material  we  will  include  the  republishing  of  information  re¬ 
lating  to  fellowships  and  grant  programs  of  the  Foundation,  originally  pub¬ 
lished  in  the  Register  in  1951  and  1955  but  removed  from  the  Register  in  1960 
because  of  its  need  for  extensive  revision.  I  understand  that  it  was  planned 
that  the  material  would  be  updated  and  republished  at  that  time.  Such  revision 
was  unfortunately  overlooked,  in  part  due,  I  believe,  to  organizational  changes 
which  were  taking  place  in  the  Foundation.  I  might  point  out,  however,  that 
information  on  Foundation  grant  and  fellowship  programs  is  distributed  on  an 
extremely  wide  basis.  For  example,  announcements  of  the  Foundation’s  Summer 
Fellowships  for  Secondary  School  Teachers  of  Science  and  Mathematics  are 
mailed  to  every  chief  State  school  officer  in  the  United  States,  to  the  principles 
of  all  secondary  schools  in  the  United  States  and  to  the  presidents,  graduate 
deans  and  science  deans  in  colleges  and  universities  supporting  post-baccalaure¬ 
ate  studies  in  science  and  mathematics.  Furthermore,  press  releases  explain¬ 
ing  the  program  are  provided  to  science  and  education  journals  which  publish 
this  information.  In  addition,  10.000  or  more  copies  of  our  brochure  on  fel¬ 
lowships  and  traineeships  are  sent  out  in  response  to  requests.  Appropriately 
wide  distribution  is  given  to  announcements  and  brochures  relating  to  our  other 
programs. 

9.  In  no  case  has  the  Foundation  refrained  from  publishing  rules  because  of 
possible  secrecy  requirements. 

10.  In  no  circumstances  has  the  Foundation  refrained  from  publishing  rules 
on  the  basis  that  the  matter  related  solely  to  internal  agency  management. 
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11.  The  Foundation  uses  as  its  definition  of  “official  record”  that  contained  in 
44  U.S.C.  366.  This  is  the  same  definition  used  in  the  Federal  Records  Act  of 


1950. 

The  Foundation  has  not  issued  any  internal  regulations  or  directives  to  im¬ 
plement  5  U.S.C.  1002.  We  are  enclosing,  however,  copies  of  the  regulations  re¬ 
cently  published  by  the  Foundation  in  the  Federal  Register,  referred  to  in  Item 
2(c)  above. 

I  have  designated  Mr.  Charles  B.  Ruttenberg,  Deputy  General  Counsel  of  the 
Foundation,  to  serve  as  liaison  with  the  Committee  staff  in  connection  with  your 
survey.  He  may  be  reached  on  code  183,  extension  7853. 

Sincerely  yours, 


Leland  J.  Haworth,  Director. 


Reply  From  Railroad  Retirement  Board 

Railroad  Retirement  Board, 
Chicago,  III.,  March  11,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Moss  :  This  is  in  reply  to  your  letter  of  February  12,  1965,  inquiring 
about  the  Board’s  operations  under  section  3  of  the  Administrative  Procedure 
Act  of  1946  (5  U.S.C.  1002),  indicated  as  having  been  labeled  the  “public  informa¬ 
tion  section.” 

I  should  explain,  at  the  outset,  that  the  Board  administers  a  retirement  system 
for  the  payment  of  pensions  and  retirement  and  disability  annuities  to  railroad 
employees,  annuities  to  their  spouses,  and  annuities  or  other  benefits  to  their 
survivors ;  and  a  correlated  unemployment  insurance — employment  service  sys¬ 
tem  for  paying  unemployment,  maternity,  and  sickness  benefits  to,  and  securing 
the  reemployment  of,  unemployed  railroad  workers.  In  its  administration  of 
these  programs,  the  Board  has  the  wage  and  service  records  of  millions  of  rail¬ 
road  workers  as  well  as  hundreds  of  thousands  of  records  of  a  personal  nature 
covering  such  workers  and  their  families,  including  reports  of  medical  examina¬ 
tions. 

With  respect  to  the  specific  questions  set  forth  in  your  letter : 

1.  Section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002)  applies  to 
the  Board’s  administration  of  the  Railroad  Retirement  Act  (45  U.S.C.  228a-228z) 
and  the  Railroad  Unemployment  Insurance  Act  (45  U.S.C.  351-367),  which  pro¬ 
vide  the  above-described  benefits  relating  to  employees  in  the  railroad  industry. 
There  are  no  divisions,  bureaus,  branches,  or  other  constituent  units  to  which 
this  section  does  not  apply. 

2.  (a)  Descriptions  of  the  Board’s  central  and  field  organization  are  published 
in  the  Federal  Register.  These  are  ordinarily  published  annually  in  the  special 
issue  of  the  Federal  Register  entitled  “U.S.  Government  Organization  Manual,” 
although  changes  of  sufficient  importance  and  effect  might  be  published  in  a 
current  Federal  Register  when  adopted  and  also  carried  into  the  next  publica¬ 
tion  of  the  manual. 

(b)  Statements  of  the  general  course  and  methods  by  which  the  Board’s  func¬ 
tions  are  channeled  and  determined  are  published  in  the  Federal  Register  and 
codified  in  the  Code  of  Federal  Regulations  (see  20  CFR  200.1).  Substantial 
changes  are  published  currently  in  the  Federal  Register,  and  the  entire  subject 
matter  is  reviewed  and  revised  annually  in  connection  with  the  supplementation 
of  the  Code  of  Federal  Regulations.  A  new  part,  covering  the  Board’s  plan  of 
operation  during  a  national  emergency,  was  recently  published  in  the  Federal 
Register  (29  F.R.  15864,  16322)  ;  when  printed  in  the  Code  of  Federal  Regula¬ 
tions,  it  will  be  part  395  ( 20  CFR  395 ) . 

(c)  and  (d)  Substantive  rules  adopted  as  authorized  by  law,  and  statements 
of  general  policy  or  interpretations  formulated  or  adopted  by  the  Board  for  the 
guidance  of  the  public,  are  published  in  the  Federal  Register  and  codified  in  the 
Code  of  Federal  Regulations  (see  20  CFR  201-370).  Any  changes  in  these  regu¬ 
lations  are  published  currently  in  the  Federal  Register  and  carried  into  the  Code 
of  Federal  Regulations  annually.  Most  of  the  regulations,  other  than  those 
relating  to  procedures  and  appeals  within  the  Board,  consist  of  interpretations 
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of  the  acts  which  the  Board  administers.  Examples  of  substantive  rules  may  be 
found,  however,  in  sections  250.1-250.6  and  345  of  the  regulations  (20  CFR 
250.1-250.6  and  345). 

(e)  Although  there  may  have  been  a  few  rare  instances,  we  are  not  aware  of 
any  Board  rules  having  been  addressed  to  and  served  upon  named  persons  in 
accordance  with  law ;  if  there  have  been  any  such  rules,  they  have  not  been 
published.  Rules  of  this  nature  might  possibly  be  issued  under  sections  250.1 — 
250.6  of  the  regulations  (20  CFR  250.1-250.6),  but  in  practice  general  instructions 
to  all  employers  have  been  released,  together  with  copies  of  the  Board’s  regula¬ 
tions,  and  individual  formal  demands  for  particular  compliance  have  not  been 
necessary.  (Copies  of  such  instructions  accompany  the  copies  of  the  regula¬ 
tions  we  are  submitting  in  compliance  with  the  final  paragraph  of  your  letter.) 

3  and  4.  For  the  reasons  mentioned  in  the  answer  to  question  7,  below,  the 
Board  does  not  publish  its  final  orders  in  the  adjudication  of  individual  claims  for 
benefits  under  the  acts  it  administers.  The  legal  principles  forming  the  bases 
for  its  decisions  are  published  in  the  regulations,  and  with  respect  to  specific 
points  of  general  interest  legal  principles  are  summarized  in  the  administrative 
rulings  and  court  review  section  of  the  Board’s  annual  report,  in  the  Board’s 
monthly  review  in  earlier  years,  and  in  Railroad  Retirement  Board — -legal 
opinions  with  respect  to  some  recent  years. 

5.  Unpublished  opinions  and  orders  of  the  Board  are  not  cited  or  used  as 
precedents  in  other  proceedings. 

6.  In  addition  to  the  methods  noted  in  answer  to  question  3,  above,  opinions 
on  particular  questions  are  furnished  to  any  interested  persons  upon  request, 
the  requirements  noted  in  answer  7,  below,  having  first  been  complied  with, 
and  the  Board’s  records  and  files  are  available  to  inspection  subject  to  the  same 
requirements. 

7.  The  availability  of  records  and  files  to  the  general  public  is  limited  by 
the  prohibition  of  disclosures  from  Board  records  appearing  in  section  12  (d) 
and  (n)  of  the  Railroad  Unemployment  Insurance  Act  (45  U.S.C.  362  (d)  and 
(n))  and  section  262.16  of  the  Board’s  regulations  (20  CFR  262.16).  The  in¬ 
formation  and  records  not  available  to  the  public  upon  request  are  those  which 
identify  the  individuals  concerned  and  which  consist  either  of  medical  informa¬ 
tion  or  any  other  information  if  its  disclosure  would  not  be  in  the  interest  of  the 
individual.  In  addition,  records  (usually  medical)  received  from  the  Social 
Security  Agency  or  the  Veterans’  Administration  are  subject  to  any  limitation 
upon  disclosure  imposed  by  the  acts  administered  by  those  agencies  (5  U.S.C. 
139b ( a ) ) . 

8.  Private  parties  dealing  with  the  Board  are  not  required  in  any  manner 
to  resort  to  organization  or  procedure  not  published  in  the  Federal  Register. 
This  may  be  qualified  by  noting  that  in  infrequent  cases  the  parties  request  the 
Board  to  vary  its  procedures,  particularly  appeal  jxrocedures,  or  the  Board  may 
suggest  such  a  variance  subject  to  agreement  by  the  parties.  It  may  also  be 
noted  that  the  instructions  to  employers,  referred  to  in  answer  2(e),  above,  do 
not  appear  in  the  Federal  Register,  but  these  are  designed  primarily  to  assist 
employers  in  complying  with  the  requirements  of  the  published  regulations. 

9.  The  Board  has  had  no  occasion  to  refrain  from  published  rules  involving 
any  function  of  the  United  States  requiring  secrecy  in  the  public  interest, 
whether  pursuant  to  section  3(1)  of  the  Administrative  Procedure  Act  or  other 
authority. 

10.  Rules  governing  personnel  activities  and  instructions  to  employees,  ad¬ 
ministrative  manuals,  operating  manuals,  etc.,  concerning  the  manner  in  which 
the  employees  are  to  carry  on  their  functions,  are  the  types  of  materials  relat¬ 
ing  solely  to  internal  agency  management  which,  pursuant  to  section  3(2)  of  the 
Administrative  Procedure  Act,  are  not  published  by  the  Board. 

11.  The  Board’s  records  and  files  maintained  in  the  administration  of  the  Rail¬ 
road  Retirement  and  Railroad  Unemployment  Insurance  Acts  are  considered  to 
be  within  the  official  record  designation  used  in  section  3(c)  of  the  Administra¬ 
tive  Procedure  Act. 

In  compliance  with  the  request  in  the  final  paragraph  of  your  letter,  I  am 
transmitting  herewith  two  copies  of  the  Board’s  regulations  (20  CFR  200-395) 
and  the  accompanying  instructions  to  employers,  together  with  two  copies  of  the 
statement  in  the  U.S.  Government  Organization  Manual  describing  the  central  and 
field  organization  of  the  Board. 

Sincerely  yours, 


Howard  W.  Habermeyer,  Chairman. 
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Reply  From  the  Renegotiation  Board 

The  Renegotiation  Board, 
Washington,  D.C.,  March  9, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  dated  February  12, 
1965,  requesting  information  on  the  relation  of  section  3  of  the  Administrative 
Procedure  Act  (5  U.S.C.  1002)  to  the  activities  of  this  agency.  The  paragraphs 
that  follow  are  numbered  to  correspond  with  the  questions  in  your  letter. 

1.  The  only  functions  of  the  Renegotiation  Board  are  those  delineated  in  the 
Renegotiation  Act  of  1951.  Section  111  excludes  such  functions  from  the 
operation  of  the  Administrative  Procedure  Act,  except  as  to  the  requirements  of 
section  3  thereof.  Thus,  section  3  applies  to  all  the  functions  of  this  agency. 
There  are  no  divisions,  bureaus,  branches,  or  other  constituent  units  of  this 
agency  to  which  the  section  does  not  apply. 

2.  (»)  Official  descriptions  of  the  central  and  field  organization  of  the 
Board  are  published  in  the  Federal  Register  in  the  form  of  Renegotiation 
Board  Regulations  from  time  to  time,  as  changes  are  made,  and  annually  in  the 
U.S.  Government  Organization  Manual.  Publication  thereof  is  also  made  in  the 
Renegotiation  Board  Regulations  manual  printed  by  the  Government  Printing 
Office  and  available  to  the  general  public  by  subscription.  The  central  and  field 
organization  is  also  described  in  a  pamphlet  entitled  “Renegotiation — What 
It  Is,  How  It  Works,”  available  to  the  general  public. 

(b)  Statements  of  the  general  course  and  method  by  which  the  functions  of 
the  Board  are  channeled  and  determined  are  published  officially  in  the  Federal 
Register  in  the  form  of  Renegotiation  Board  Regulations,  as  adopted  from  time 
to  time.  Publication  thereof  is  also  made  in  the  manual  of  such  regulations, 
referred  to  in  («)  above.  Explanations  thereof  are  also  furnished  to  the  gen¬ 
eral  public  in  a  booklet  entitled  “Instructions  for  Filing  Renegotiation  Reports” 
and  the  pamphlet  entitled  “Renegotiation — What  It  Is,  How  It  Works.” 

(c)  Substantive  rules  adopted  as  authorized  by  law  are  published  officially 
in  the  form  of  Renegotiation  Board  Regulations,  as  adopted  from  time  to  time. 
Publication  is  also  made  in  the  manual  of  such  regulations. 

(d)  Statements  of  general  policy  and  interpretations  formulated  and  adopted 
by  the  Board  for  the  guidance  of  the  public  are  published  officially  in  the  Federal 
Register  in  the  form  of  Renegotiation  Board  Regulations,  as  adopted  from  time 
to  time.  They  are  also  published  in  the  manual  of  such  regulations.  Additional 
guidance  to  the  public  is  issued  from  time  to  time  in  the  form  of  renegotiation 
rulings  and  renegotiation  bulletins. 

( e )  The  Board  does  not  publish  its  orders  to  or  agreements  with  contractors 
for  the  elimination  of  excessive  profits  ( see  3  and  4,  below ) . 

3.  The  extent  to  which  the  Board  makes  its  records  available  for  public  in¬ 
spection  is  described  in  its  regulations,  as  follows : 

(ft)  Section  1480.4(a)  of  the  Renegotiation  Board  Regulations  provides  : 

(ft)  The  public. — Upon  request  to  the  Secretary  of  The  Renegotiation 
Board,  Washington,  D.C.,  any  person  may  inspect  during  usual  business 
hours,  at  the  office  of  the  Secretary,  a  copy  of  the  transcript  of  any  official 
Board  actions  granting  exemptions  of  contracts  from  renegotiation  under 
the  act,  except  in  cases  where  such  Board  action  is  of  a  nature  required  to  be 
held  confidential  for  good  cause.  The  purpose  of  this  paragraph  (a)  is  to 
make  available  for  public  inspection  Board  actions  on  applications  for  ex¬ 
emptions,  when  such  actions  are  not  issued  as  regulations  and  are  not  re¬ 
quired  to  be  held  confidential  for  good  cause. 

(b)  Section  1480.8  of  the  Renegotiation  Board  Regulations  provides: 

Opinions  and  orders. — Except  as  authorized  in  section  1480.4(a),  opinions 
and  orders  will  not  be  published  or  made  available  to  the  public  under  sec¬ 
tion  3(b)  of  the  Administrative  Procedure  Act,  inasmuch  as  they  are  re¬ 
garded  as  confidential  for  good  cause  shown,  by  reason  of  the  confidential 
data  furnished  by  contractors  and  relating  to  their  business,  and  included 
therein.  For  the  purposes  of  this  paragraph,  the  term  “opinion”  includes 
a  statement  furnished  pursuant  to  part  1477  of  this  subchapter  and  the  term 
“order”  includes  an  agreement  to  eliminate  excessive  profits,  as  well  as  a 
unilateral  determination.  Opinions  and  orders  are  not  cited  as  precedents 
in  any  renegotiation  proceedings. 


FEDERAL  PUBLIC  RECORDS  LAW 


481 


4.  The  Board  conducts  only  one  type  of  case.  All  of  its  cases  are  proceed¬ 
ings  to  determine  and  eliminate  excessive  profits,  if  any,  under  the  Renegotiation 
Act  of  1951,  as  amended.  Its  practice  with  respect  to  the  publication  of  interim 
and  final  opinions  or  orders  is  described  in  paragraph  3  above. 

5.  Opinions  and  orders  of  the  Board  are  not  cited,  nor  are  they  used,  as  con¬ 
trolling  precedents  in  any  renegotiation  proceedings  (see  RBR  14S0.8,  quoted  in 
paragraph  3  above,  and  RBR  1460.2(d) ) . 

6.  RBR  1480.4(d)  provides  that  persons  properly  and  directly  concerned  with 
any  renegotiation  proceeding,  or  their  duly  authorized  representatives,  may  apply 
in  writing  to  the  Secretary  to  the  Renegotiation  Board  for  access  to  records  of 
such  proceeding,  and  that  access  will  be  granted  at  times  and  places  which  are 
convenient  in  the  light  of  the  physical  location  of  the  records  to  which  access  is 
sought.  The  procedure  for  obtaining  access  to  actions  of  the  Board  granting  ex¬ 
emptions  of  contracts  from  renegotiation  is  described  in  paragraph  3  above. 
Interpretations  and  legal  opinions  of  the  Board  on  particular  matters  are  made 
available  to  the  general  public  by  the  issuance  of  renegotiation  rulings  and  renego¬ 
tiation  bulletins. 

7.  Part  1480  of  the  Renegotiation  Board  Regulations  provides  that  renegotia¬ 
tion  agreements,  reports,  records,  files,  correspondence,  memorandums,  and  all 
other  data,  documents,  and  material  which  have  been  transferred  to,  or  have  been 
prepared  by,  the  Board  in  connection  with  any  renegotiation  proceeding  are  not  to 
be  distributed,  nor  are  their  contents  to  be  revealed,  to  any  person  other  than 
as  provided  in  such  regulation  or  as  may  be  prescribed  by  the  Board  in  any 
specific  instance.  Limitations  are  imposed  by  the  regulation  upon  the  availabil¬ 
ity  of  the  Board’s  records  and  files  to  the  general  public  as  follows  : 

(а)  Pursuant  to  section  55(f)  (1)  of  the  Internal  Revenue  Code,  access  is  not 
afforded  to  copies  of  Federal  tax  returns,  revenue  agents’  reports,  or  other  Fed¬ 
eral  tax  data  in  the  custody  of  the  Board. 

(б)  Access  is  not  afforded  by  the  Board  to  any  information  or  material  classi¬ 
fied  as  “Top  Secret,”  or  “Secret”  or  “Confidential”  within  the  meanings  assigned 
to  those  terms  in  Executive  Order  10501  dated  November  5,  1953  (18  F.R.  7049), 
or  to  any  “restricted  data”  as  that  term  is  defined  in  the  Atomic  Energy  Act  of 
1946,  as  amended. 

(c)  Pursuant  to  18  U.S.C.  1905,  access  is  not  afforded  to  information  which 
concerns  or  relates  to  the  trade  secrets,  processes,  operations,  style  of  work,  nr 
apparatus,  or  to  the  identity,  confidential  statistical  data,  amount  or  source  of 
any  income,  profits,  losses,  or  expenditures  of  any  contractor. 

( d)  When  access  is  granted  to  “persons  properly  and  directly  concerned”  in 
any  renegotiation  proceedings,  pursuant  to  RBR  1480.4(d)  (referred  to  in  para¬ 
graph  6  above),  this  does  not  include  access  to  “memoranda  and  reports  pre¬ 
pared  by  Government  employees  for  use  within  the  Government  or  to  any  other 
material  which,  in  the  opinion  of  the  Board,  should  be  held  confidential  for  good 
cause.” 

8.  Private  parties  dealing  with  this  agency  are  not  required  to  resort  to  or¬ 
ganization  or  procedure  not  published  in  the  Federal  Register. 

9.  Section  106(d)  (4)  of  the  Renegotiation  Act  of  1951  authorizes  the  Board 
to  exempt  from  some  or  all  of  the  provisions  of  the  act,  any  contract  or  sub¬ 
contract  the  renegotiation  of  which  would  jeopardize  secrecy  required  in  the 
public  interest.  Contracts  and  subcontracts  exempted  pursuant  to  this  provision 
are  not  available  for  inspection  under  RBR  1480.4(a),  quoted  in  paragraph  3 
above. 

10.  Internal  management  instructions  and  directives  of  the  Board  are  not 
available  to  the  general  public.  These  are  of  three  types,  as  follows : 

( a  )  General  orders. — These  are  directives  of  the  Board  with  respect  to  internal 
procedures  relating  to  the  operation  of  the  renegotiation  process. 

(&)  Operational  bulletins. — These  contain  technical  instructions  by  staff  units 
of  the  Board  to  their  own  personnel. 

(c)  Administrative  orders.- — These  provide  instructions  and  procedures  on 
matters  not  related  to  the  renegotiation  process,  such  as  personnel,  property, 
and  funds. 

11.  The  term  “official  record.”  as  used  in  section  3(c)  of  the  Administrative 
Procedure  Act,  in  relation  to  this  agency,  is  considered  to  mean  all  agreements, 
orders,  reports,  records,  files,  correspondence,  memoranda  and  other  data,  docu¬ 
ments  or  material  relating  to  any  renegotiation  proceeding. 

Two  copies  of  the  Board’s  regulations,  as  amended  to  date,  are  furnished 
herewith. 

Sincerely  yours, 


45-213— 65— pt.  2 - 14 


Lawrence  E.  Hartwig,  Chairman. 
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Reply  From  Securities  and  Exchange  Commission 

Securities  and  Exchange  Commission, 

Washington,  March  17,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  the  inquiries  in  your  letter  of 
February  12,  1965,  concerning  the  operation  of  section  3  of  the  Administrative 
Procedure  Act,  5  U.S.C.  1002,  with  respect  to  the  activities  of  this  Commission. 
In  addition  to  the  answers  below,  we  are  providing  copies  of  the  Commission’s 
recent  comments  to  the  Committee  on  Government  Operations  on  H.R.  5012,  which 
provide  additional  information  relevant  to  the  subject  inquiries. 

1.  Congress  has  assigned  to  this  Commission  the  responsibility  of  administering 
the  Securities  Act  of  1933,  the  Securities  Exchange  Act  of  1934,  the  Public  Utility 
Holding  Company  Act  of  1935,  the  Trust  Indenture  Act  of  1939,  the  Investment 
Company  Act  of  1940,  and  the  Investment  Advisers  Act  of  1940.  The  Commission’s 
functions  under  these  statutes  to  which  section  3  of  the  Administrative  Procedure 
Act,  5  U.S.C.  1002,  applies  include  rulemaking,  adjudication,  and  examination  of 
the  various  tilings  made  with  the  Commission  by  private  persons  such  a  registra¬ 
tion  statements  relating  to  public  offerings  of  securities,  broker-dealer  registra¬ 
tions  and  reports  and  issuer  reports.  The  Commission  also  has  certain  advisory 
functions  to  the  courts  in  corporate  reorganizations  under  chapter  X  of  the  Bank¬ 
ruptcy  Act ;  the  Commission  adopts  no  substantive  rules,  opinions,  or  orders  there¬ 
under  within  the  meaning  of  section  3  of  the  Administrative  Procedure  Act. 

As  shown  more  fully  below  and  in  the  attached  comment  on  H.R.  5012,  the 
Commission  makes  public  all  of  the  information  required  by  section  3  to  be  public 
and  keeps  private  only  materials  permitted  by  that  section  or  other  statutes  to 
be  nonpublic. 

2  (a),  (b),  (c),  and  (d).  Descriptions  of  the  Commission’s  central  and  field 
organization,  statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined,  substantive  rules,  statements  of  general  policy, 
interpretations,  and  amendments  to  the  foregoing  are  published  in  the  Federal 
Register,  the  Code  of  Federal  Regulations  (17  CFR  Parts  200-286),  and  in 
pamphlet  form  and  as  individual  releases  made  available  to  the  public. 

Changes  in  the  above-described  material  are  published  in  the  Federal  Register 
promptly  upon  adoption,  are  reflected  in  the  supplements  to  and  revisions  of  the 
Code  of  Federal  Regulations,  and  are  promptly  distributed  as  individual  releases, 
copies  of  which  are  included  in  pamphlet  copies  of  rules  and  are  also  distributed 
by  commercial  publishers. 

2(e).  Pursuant  to  rule  25(c)  of  the  Commission’s  Rules  of  Practice,  17  CFR 
201.25(c),  all  final  opinions,  orders  and  rules,  including  rules  that  are  addressed 
to  and  served  upon  named  persons  in  accordance  with  law,  are  released  for  gen¬ 
eral  public  publication  except  where  confidential  treatment  has  for  good  cause 
been  directed  by  the  Commission.  As  rule  25(c)  provides,  copies  of  such  material 
are  published,  mailed  out  on  request  and  made  available  for  public  inspection.  See 
attached  comment  on  H.R.  5012  at  page  2.  Normally  rules  addressed  to  named 
persons  take  the  form  of  “orders”  entered  on  “opinions”  rendered  in  proceedings 
conducted  under  various  provisions  of  the  Public  Utility  Holding  Company  Act 
of  1935  or  the  Investment  Company  Act  of  1940.  Such  opinions,  together  with 
the  Commission’s  other  opinions,  are  published  for  general  distribution  and  in 
bound  volumes. 

3.  As  described  in  answer  2(e),  supra,  pursuant  to  rule  25(c)  of  the  Commis¬ 
sion’s  Rules  of  Practice  17  CFR  201.25(c),  all  final  opinions  and  orders  are  pub¬ 
lished,  except  where  confidential  treatment  has  for  good  cause  been  directed 
by  the  Commission.  These  are  widely  distributed.  Interim  opinions  and  orders 
are  published  or  made  available  for  public  inspection  in  all  except  nonpublic 
proceedings.  The  Commission  maintains  public  reference  rooms  where  the  public 
may  examine  all  public  documents ;  a  detailed  description  of  the  material  and 
the  manner  in  which  it  is  made  available  is  published  in  17  CFR  200.80. 

4.  As  described  in  detail  in  the  attached  comment  on  H.R.  5012  at  pages  2, 
3,  and  9,  certain  proceedings  and  opinions  and  orders  therein  are  nonpublic 
These  include  proceedings  pursuant  to  specific  statutory  provisions  requiring 
confidential  treatment  of  documents  filed  by  members  of  the  public  and  cer¬ 
tain  proceedings  of  a  disciplinary  nature,  where  the  unfairness  of  adverse 
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publicity  should  charges  not  be  proved  appears  to  outweigh  possible  disadvan¬ 
tages  to  the  public. 

5.  The  Commission  does  not  cite  or  use  unpublished  opinions  or  orders  as 
precedents  in  other  proceedings. 

The  Commission’s  staff  renders  interpretative  and  advisory  assistance  to 
the  public,  as  described  in  17  CFR  202.2.  Where  there  have  been  numerous  in¬ 
terpretations  dealing  with  a  particular  subject,  the  Commission  sometimes  pub¬ 
lishes  summaries  of  the  views  expressed.  See  answer  No.  6,  infra.  On  at 
least  one  occasion  some  years  ago  a  brief  submitted  on  behalf  of  the  Commission 
in  litigation  referred  to  a  body  of  such  interpretations,  even  though  they  had 
not  yet  been  summarized  in  a  document  made  publicly  available. 

6.  Public  material  in  the  Commission’s  records  and  files  may  be  inspected  in 
the  Commission’s  public  reference  rooms  during  regular  business  hours.  Copies 
of  such  material  are  sold  to  any  person.  Transcripts  of  public  hearings  may  be 
purchased  by  anyone.  See  17  CFR  200.80,  rule  25  of  the  Commission’s  Rules 
of  Practice,  17  CFR  201.25,  and  answer  No.  3,  supra. 

Interpretations  and  legal  opinions  are  expressed  in  Commission’s  decisions 
and  substantive  rules  and  also  in  briefs  filed  in  courts  on  the  Commission’s 
behalf.  When  proposed  substantive  rules  are  published  for  public  comment, 
interpretations  or  legal  opinions  are  occasionally  included  with  the  explanation 
of  the  proposed  rule.  As  described  in  answer  No.  5,  supra,  and  in  the  attached 
comment  on  H.R.  5012  at  pages  4  and  6,  the  Commission’s  staff  renders  inter¬ 
pretative  and  advisory  assistance  to  members  to  the  public,  as  does  the  Com¬ 
mission  itself  on  occasion,  and  summaries  of  a  body  of  these  interpretations 
are  sometimes  published  for  the  general  public.  See,  e.g.,  Statement  of  the 
Commission  Regarding  Limitations  of  the  Availability  of  So-called  “Private 
Offering  Exemption,”  Securities  Act  Release  No.  4552,  November  6,  1962,  27 
Fed.  Reg  11316.  See  generally,  17  CFR  211,  231,  241,  251,  261,  271,  276,  and  281. 
Commissioners  and  senior  members  of  the  staff  also  express  their  interpretations 
of  statutes  and  rules  in  speeches,  briefing  conferences,  law  review  articles,  etc. 

7.  The  past  bulk  of  material  contained  in  this  Commission’s  files  is  public 
and  the  Commission  makes  every  effort  to  have  it  readily  available  to  the  press 
and  to  individual  members  of  the  public.  With  respect  to  section  3  of  the 
Administrative  Procedure  Act,  we  attempt  to  comply  not  only  with  the  letter 
of  its  provisions  but  with  the  spirit  thereof,  as  is  shown  in  answers  2,  3,  and  6, 
supra,  and  in  the  attached  comments  on  H.R.  5012  at  pages  1-2. 

We  are  of  the  view,  however,  that  certain  material  in  the  Commission’s  files 
should  not  be  subject  to  general  public  scrutiny  and  limitations  on  its  availability 
are  accordingly  imposed.  Some  material  is  accorded  confidential  treatment  under 
certain  statutory  procedures,  as  described  in  the  attached  comment  on  H.R.  5012 
at  pages  2-3.  Certain  other  material  is  treated  as  nonpublic  to  further  the  use¬ 
fulness  of  the  advisory  assistance  provided  by  the  Commission’s  staff,  to  protect 
members  of  the  public  from  unfair  injury  and  to  facilitate  free  communication 
among  Government  officials,  all  as  described  in  the  attached  comment  at  pages 
3-9.  In  addition,  the  Commission’s  investigatory  files  are  treated  as  nonpublic 
to  protect  innocent  persons,  those  who  provide  information  concerning  possible 
violations  of  law  and  the  efficacy  of  our  investigative  and  prosecutive  activities. 

S.  The  Commission  does  not  require  private  parties  dealing  with  it  to  resort 
to  organization  or  procedure  not  published  in  the  Federal  Register. 

9.  The  Commission  does  not  utilize  the  provision  in  section  3  of  the  Administra¬ 
tive  Procedure  Act  that  excuses  the  publication  of  rules  where  there  is  involved 
a  function  of  the  United  States  requiring  secrecy  in  the  public  interest. 

10.  The  Commission  does  not  publish  its  directives  to  the  staff  concerning 
internal  agency  management  relating  to  such  subjects  as  budgetary  matters, 
travel,  personnel  administration  and  building,  equipment  and  supplies  manage¬ 
ment. 

11.  The  materials  which  are  available  to  the  public  as  being  matters  of  official 
record  within  the  meaning  of  section  3(c)  of  the  Administrative  Procedure  Act 
are  described  iu  answers  numbers  3  and  6,  supra,  in  rule  25  of  the  Commission’s 
Rules  of  Practice,  17  CFR  201.25,  and  at  17  CFR  200.80.  In  addition,  see  the 
itemization  of  public  materials  in  the  enclosed  list  which  the  Commission  has 
prepared  and  issued  to  the  public  entitled  “Compilation  of  Documentary  Materials 
Available  in  the  SEC.” 

You  have  also  asked  us  to  provide  two  copies  of  every  regulation,  directive, 
order  or  other  document  issued  by  the  Commission  to  implement  5  U.S.C.  1002. 
For  the  most  part  section  3  of  the  Administrative  Procedure  Act  merely  codified 
procedures  that  had  already  been  followed  by  this  Commission.  Therefore  the 
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Commission  has  not  found  it  necessary  to  issue  directives  to  implement  that 
section’s  provisions.  The  classification  of  types  of  documents  as  public  or  non¬ 
public,  the  procedures  under  which  public  material  is  available  to  members  of 
the  public  and  related  matters  are  set  forth  in  various  pamphlets,  entitled  “Orga¬ 
nization,  Procedures  and  Rules  of  Practice,”  at  pages  16-18,  “Rules  of  Practice 
and  Rules  Relating  to  Investigations,”  at  pages  16—17  and  23,  “United  States 
Securities  and  Exchange  Commission— Its  Functions  and  Activities,”  at  pages 
25-30,  as  well  as  the  aforementioned  “Compilation  of  Documentary  Materials 
Available  in  the  SEC.”  Two  copies  of  each  of  the  foregoing  are  included 
herewith. 

Sincerely  yours, 

Byron  D.  Woodside, 

G  ommiss  loner. 


Reply  From  Selective  Service  System 

National  Headquarters, 

Selective  Service  System, 
Washington,  D.C.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign,  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  The  following  is  presented  in  response  to  your  letter  of 
February  12,  1965.  Two  copies  of  every  regulation,  directive,  order,  or  other 
document  issued  by  this  agency  to  implement  5  U.S.C.  1002  are  enclosed. 

The  functions  performed  by  the  Selective  Service  System  are  excluded  from 
the  operation  of  the  Administrative  Procedure  Act,  except  as  to  the  requirements 
of  section  3  of  such  act,  by  the  provisions  of  section  13(b)  of  the  Universal 
Military  Training  and  Service  Act,  as  amended.  Male  persons  registered  with 
the  Selective  Service  System  are  classified  as  available  or  not  available  for 
military  service  on  the  basis  of  information  furnished  to  local  boards  by  or  on 
behalf  of  the  individual  registrants.  Registrants  are  classified  by  some  4,000 
local  boards,  subject  to  appeal  to  State  appeal  boards,  and  in  some  instances  to 
the  National  Selective  Service  Appeal  Board  which  acts  for  the  President.  The 
classifying  boards  do  not  write  opinions  concerning  their  determination  of  these 
classifications.  There  are  approximately  30  million  men  registered  with  the 
Selective  Service  System  and  over  2  million  individual  classifications  are  deter¬ 
mined  annually  hy  the  local  boards  and  appeal  boards. 

We  submit  the  following  answers  to  the  questions  asked  in  the  subcommittee’s 
letter.  The  answers  have  been  given  the  same  numbers  as  the  questions. 

1.  Generally,  section  3  of  the  Administrative  Procedure  Act  applies  to  all 
functions  of  the  Selective  Service  System  with  respect  to  the  registration,  exam¬ 
ination,  classification,  selection,  assignment,  delivery  for  induction,  and  mainte¬ 
nance  of  records  of  the  men  registered  under  the  Universal  Military  Training 
and  Service  Act,  as  amended.  There  are  no  segments  of  the  System  to  which 
section  3  does  not  apply. 

2.  (a)  Descriptions  of  the  central  and  field  organization  of  the  System  are 
published  in  the  Federal  Register  as  changes  occur  therein.  These  are  published 
both  in  the  form  of  regulations  and  as  a  statement  of  organization.  These 
descriptions  are  also  published  annually  in  the  U.S.  Government  Organization 
Manual. 

(b)  Statements  of  the  general  course  and  method  by  which  the  functions  of 
the  Selective  Service  System  are  channeled  and  determined  are  published  in  the 
same  publications  and  in  the  same  manner  as  are  descriptions  of  its  organization, 
as  explained  in  2. (a),  above. 

(c)  Rules  and  regulations  for  the  administration  of  the  Universal  Military 
Training  and  Service  Act,  as  amended,  and  the  Selective  Sendee  System  are 
prescribed  by  the  President  in  Executive  orders  and  in  proclamations  fixing  the 
ages  and  times  for  registration.  These  are  published  in  the  Federal  Register. 
Included  in  such  regulations  are  descriptions  of  the  organization  of  the  System 
and  statements  of  the  general  course  and  methods  by  which  its  functions  are 
carried  out.  The  President  has  delegated  to  the  Director  of  Selective  Service 
authority  to  prescribe  regulations  governing  the  internal  management  of  the 
System  such  as  personnel  and  fiscal  matters  and  the  maintenance  of  its  records. 
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These  regulations,  when  codified,  are  also  published  in  the  Federal  Register. 

(cl)  Since  its  substantive  regulations  are  prescribed  by  the  President,  the 
Selective  Service  System  has  not  formulated  or  adopted  any  statements  of 
general  policy  or  interpretations  for  the  guidance  of  the  public. 

(e)  The  System  issues  no  rules  addressed  to  and  served  upon  named  persons. 

3.  The  Selective  Service  System  does  not  adjudicate  cases  which  require  the 
preparation  of  final  or  interim  opinions  or  ordei*s.  As  mentioned  previously, 
over  2  million  individual  classifications  of  registrants  are  determined  annually 
by  local  and  appeal  boards.  Section  6(h)  of  the  Universal  Military  Training 
and  Service  Act,  as  amended,  provides  in  part  as  follows : 

*  *  *  There  shall  be  posted  in  a  conspicuous  place  at  the  office  of  each  local 
board  a  list  setting  forth  the  names  and  classifications  of  those  persons  who 
have  been  classified  by  such  local  board.  *  *  * 

A  record  of  classifications  is  maintained  at  each  local  board,  which  is  open 
to  the  public. 

4.  Since  the  System  does  not  prepare  interim  or  final  opinions  or  orders  in  the 
adjudication  of  cases,  this  question  is  not  applicable  to  its  operations. 

5.  There  are  no  cases  in  which  opinions  or  orders  in  other  proceedings  are  cited 
or  used  as  precedents.  Section  6(h)  of  the  Universal  Military  Training  and 
Service  Act,  as  amended,  provides  that  no  deferment  from  induction  into  the 
Armed  Forces  “shall  be  made  in  the  case  of  any  individual  except  upon  the 
basis  of  the  statxxs  of  such  individual.”  Thus,  the  classification  of  a  registrant 
must  be  determined  solely  on  the  basis  of  his  own  status  without  giving  con¬ 
sideration  to  matters  arising  out  of  the  cases  of  other  registrants. 

6.  Since  the  System  does  not  issue  interpretations  or  legal  opinions,  there 
would  remain  the  records  and  files  of  individual  registrants  which  would  be  of 
interest  to  the  public.  There  are  available  in  the  manner  described  in  7,  below. 
There  is  no  resti'iction  on  the  availability  of  other  files  or  records  and  requests 
that  they  be  made  available  are  seldom  received. 

7.  Limitations  have  been  placed  upon  the  availability  to  the  general  public 
of  the  x-ecords  and  files  of  individual  registrants  because  of  the  personal  nature  of 
the  information  contained  therein  involving  such  matters  as  the  registrant’s 
income  and  property,  his  family  and  marital  status,  his  physical  and  mental 
condition,  and  that  of  members  of  his  family,  and  other  personal  information 
required  for  the  determination  of  his  classification  on  the  basis  of  his  individual 
status. 

Limitations  placed  upon  the  availability  of  records  are  prescribed  by  sections 
1606.31  and  1606.32  of  the  Selective  Service  Regulations  (32  CFR  1606.31  and 
1606.32) ,  as  follows : 

“1606.31.  What  records  confidential. — Except  as  provided  by  law  or  by  the 
regulations  in  this  part,  the  records  in  a  registrant’s  file  and  the  information 
contained  in  such  records  shall  be  confidential. 

“1606.32.  Availability  and  use  of  confidential  records  and  information. —  (a) 
Infoiuuation  contained  in  records  in  a  registrant’s  file  may  be  disclosed  or 
furnished  to,  or  examined  by,  the  following  persons,  namely : 

“(1)  The  registrant,  or  any  person  having  written  authority  dated  and  signed 
by  the  registrant :  Provided,  That,  whenever  the  time  of  the  expiration  of 
such  authority  is  not  specified  therein,  no  information  shall  be  disclosed,  fur¬ 
nished,  or  examined  under  that  authority  after  the  expiration  of  a  period  of 
one  year  from  its  date. 

“(2)  The  legal  i-epresentative  of  a  deceased  or  incompetent  registrant,  or 
where  there  is  no  legal  representative  appointed  for  the  estate  of  a  deceased  reg¬ 
istrant,  his  next  of  kin:  Provided,  That  proof  of  the  registrant’s  death  and 
proof  of  the  relationship  of  the  next  of  kin  to  the  registrant  have  been  submitted 
and  are  in  his  file.  For  the  purpose  of  this  subparagraph,  the  next  of  kin  to  the 
registrant  shall  be  limited  to  his  widow,  child,  mother,  father,  brother,  or  sister. 

“(3)  All  personnel  of  the  Selective  Service  System  while  engaged  in  carrying 
out  the  functions  of  the  Selective  Service  System. 

“(4)  Any  other  agency,  official,  or  employee,  or  class  or  group  of  officials  or 
employees,  of  the  United  States  or  any  State  or  subdivision  thereof  upon  written 
request  in  individual  cases,  but  only  when  and  to  the  extent  specifically  au¬ 
thorized  in  writing  by  the  State  Director  of  Selective  Service  or  the  Director  of 
Selective  Service. 

“  (6)  Information  contained  in  records  in  a  registrant’s  file  may  be  disclosed  or 
furnished  to,  or  examined  by,  a  United  States  Attorney  and  his  duly  authorized 
representatives,  including  agents  of  the  Federal  Bureau  of  Investigation,  when- 
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ever  the  registrant  has  been  reported  to  the  United  States  Attorney  as  a  de¬ 
linquent  or  for  prosecution  for  violating  the  Universal  Military  Training  and 
Service  Act,  as  amended,  or  the  rules,  regulations,  or  directions  made  pursuant 
thereto. 

“(c)  Notwithstanding  any  other  provisions  of  the  regulations  in  this  part, 
information  contained  in  any  record  in  a  registrant’s  file  may  be  disclosed  or 
furnished  to,  or  examined  by,  any  person  having  specific  written  authority  from 
the  Director  of  Selective  Service.  No  person  shall  use  any  information  so  dis¬ 
closed,  furnished,  or  examined  for  any  purpose  other  than  that  designated  in 
such  written  authority. 

“(d)  No  information  shall  be  disclosed  or  furnished  to,  or  examined  by,  any 
person  under  the  provisions  of  this  section,  until  such  person  has  been  properly 
identified  as  a  person,  or  as  the  authorized  representative  of  an  agency,  entitled 
to  so  obtain  such  information.” 

8.  There  are  no  circumstances  under  which  private  parties  dealing  with  the 
Selective  Service  System  would  be  required  in  any  manner  to  resort  to  organi¬ 
zation  or  procedure  not  published  in  the  Federal  Register. 

9.  The  System  has  had  no  cases  involving  any  function  of  the  United  States 
requiring  secrecy  in  the  public  interest. 

10.  No  rules  or  regulations  prescribed  by  the  Director  of  Selective  Service 
which  relate  solely  to  the  internal  management  of  the  Selective  Service  System 
are  published  in  the  Federal  Register.  Copies  of  such  rules  are  distributed  to 
all  offices  of  the  System  and  made  available  to  its  officers  and  employees. 

11.  The  term  “official  record”  as  used  in  section  3(c)  of  the  Administrative 
Procedure  Act  has  been  defined  within  the  Selective  Service  System  as  meaning 
those  records  and  files  created  or  obtained  by  the  System  in  carrying  out  its 
functions  with  respect  to  the  registration,  examination,  classification,  selection, 
assignment,  and  delivery  for  induction  of  persons  registered  under  the  Uni¬ 
versal  Military  Training  and  Service  Act,  as  amended.  These  official  records 
are  contained  in  the  individual  files  of  registrants. 

Transmitted  herewith  are  copies  of  each  of  the  following : 

1.  Presidential  registration  proclamations. 

2.  Selective  Service  regulations. 

3.  Statement  of  organization — Federal  Register. 

4.  Statement  of  organization — U.S.  Government  Organization  Manual. 

If  I  may  be  of  further  service,  please  call  on  me. 

Sincerely  yours, 

Lewis  B.  Hershey,  Director. 


Reply  From  Small  Business  Administration 

Small  Business  Administration, 

Washington,  D.C.,  March  29, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government,  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Congressman  Moss  :  This  is  in  further  reply  to  your  letter  of  February 
12,  1965,  inquiring  about  interpretations  and  practices  of  the  Small  Business 
Administration  under  section  3  of  the  Administrative  Procedure  Act  (5  U.S.C. 
1002 ) ,  the  public  information  section. 

With  respect  to  the  legal  interpretation  of  section  3,  SBA  generally  follows 
the  guidelines  on  this  section  set  forth  in  the  Attorney  General’s  Manual  on 
the  Administrative  Procedure  Act.  Our  policy  is  to  release  all  agency  informa¬ 
tion,  except  that  required  to  be  kept  confidential  to  protect  the  public  interest. 

INFORMATION  PUBLISHED 

SBA  regulations  are  codified  in  13  Code  of  Federal  Regulations,  chapter  1. 
The  agency  publishes  in  the  Federal  Register  from  time  to  time  (as  changes 
occur)  the  following : 

( a )  Descriptions  of  its  central  and  field  organizations  ; 

(b)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  delegations  of  authority  and  location  of 
field  offices ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  ; 
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(d)  Statements  of  general  policy  and  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  ; 

(e)  “Show  cause”  orders  and  other  regulatory  proceedings  concerning  small 
business  investment  companies  licensed  by  the  agency ; 

(/)  Disaster  declarations  for  financial  assistance  purposes  under  section  7(b) 
of  the  Small  Business  Act ;  and 

(g)  Exemptions  from  the  antitrust  laws  provided  for  joint  actions  by  small 
business  concerns  under  sections  7(a)  (6),  9(d),  and  11  of  the  act. 

Another  important  publication  is  SBA’s  annual  report  to  the  President  and 
the  Congress.  This  contains  much  data  concerning  agency  programs,  activities, 
and  actions,  as  well  as  information  on  SBA’s  financial  and  administrative 
matters. 

Agency  actions  providing  financial  assistance,  and  small  business  investment 
company  licenses  granted,  are  generally  announced  by  means  of  press  releases 
issued  by  SBA’s  Office  of  Public  Information.  Major  policy  determinations  also 
are  sometimes  publicized  by  this  means  (and  in  speeches  by  agency  officials)  as 
well  as  by  formal  promulgation  in  the  Federal  Register.  SBA  also  publicizes 
in  appropriate  localities,  pursuant  to  Public  Law  88-273,  certain  data  relating 
to  so-called  conflict  of  interest  transactions  affecting  small  business  investment 
company  licensees. 

INFORMATION  MADE  AVAILABLE 

Except  for  matters  involving  solely  internal  agency  management,  current  SBA 
rulings,  directives,  and  interpretations  (such  as  those  contained  in  agency 
manuals,  handbooks,  or  opinions)  which  are  not  published,  are  made  available 
upon  request  to  interested  persons.  This  data  is  generally  available  both  in 
Washington,  D.C.,  and  at  SBA  field  offices  throughout  the  country.  With  respect 
to  small  business  investment  company  matters,  the  agency  issues  to  all  such 
licensees  and  to  other  interested  persons  who  request  it,  a  “guide”  which  contains 
pertinent  SBA  rules,  interpretations  of  broad  applicability,  and  policy  and  pro¬ 
cedural  information. 

SBA’s  Office  of  Public  Information  maintains  constant  contact  with  members 
of  the  daily  and  business  press  corps,  trade  associations,  chambers  of  commerce 
and  similar  groups  in  order  to  keep  them  informed  of  the  agency’s  programs 
and  objectives ;  issues  news  releases  and  reports  on  SBA  programs  and  opera¬ 
tions  ;  and  answers  questions  from  the  press  on  Agency  activities.  The  Office  also 
prepares  and  distributes  fact  sheets  and  leaflets  on  SBA  programs,  and  informa¬ 
tional  materials  to  be  issued  locally  by  field  offices  of  the  agency. 

Information  is  also  available  concerning  particular  SBA  actions  such  as  size 
determinations  (whether  a  firm  is  a  “small  business”  for  purposes  of  SBA  legis¬ 
lation),  and  procurement  and  technical  assistance  provided.  Additionally,  in 
circumstances  set  forth  in  agency  manual  SBA-100,  chapter  XVII  (copy  en¬ 
closed),  banks  and  other  financially  interested  persons  may  obtain  certain  data 
from  SBA  about  Anns  receiving  loans  from  the  agency. 

INFORMATION  NOT  MADE  AVAILABLE 


SBA  does  not  make  its  records  and  files  generally  available  to  the  public.  The 
bases  and  necessity  for  this  limitation  are  set  forth  in  the  attached  agency  reg¬ 
ulations  and  manual  provision  concerning  disclosure  of  information. 

Neither  does  SBA  disclose  identifying  information  concerning  applicants  for 
assistance  when  such  assistance  was  not  granted  by  the  agency.  It  is  believed 
that  such  disclosure  could  injure  the  reputation  of  the  affected  firm. 

Copies  are  enclosed  herewith  of  part  102  and  part  105  (sec.  105.6)  of  SBA  reg¬ 
ulations,  and  of  chapter  XVII  of  the  SBA-100  manual. 

I  hope  this  information  will  be  of  assistance  to  the  subcommittee.  If  any 
further  data  is  needed,  please  contact  Mr.  Philip  F.  Zeidman,  our  General 
Counsel. 

Sincerely, 


Eugene  P.  Foley,  Administrator. 


(Note. — Reference  material  in  subcommittee  files.) 
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Reply  From  Tennessee  Valley  Authority 

Tennessee  Valley  Authority, 

Office  of  the  Board  of  Directors. 

Knoxville,  Tenn.,  March  11, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss  :  This  is  in  response  to  your  letter  of  February  12,  1965,  con¬ 
cerning  section  3  of  the  Administrative  Procedure  Act  of  1946. 

Before  answering  the  specific  questions  raised  in  your  letter,  we  should  like 
to  explain  that  TV  A  engages  in  very  few  activities  of  the  type  to  which  the 
Administrative  Procedure  Act  is  directed.  The  only  area  in  which  TV  A  exercises 
regulatory  authority  with  respect  to  members  of  the  general  public  is  in  the 
administration  of  section  26a  of  the  Tennessee  Valley  Authority  Act.  Under 
this  section,  the  TVA  Board  reviews  and  approves  plans  for  the  construction, 
operation,  and  maintenance  of  structures  across,  along,  or  in  the  Tennessee  River 
or  its  tributaries  which  would  affect  navigation,  flood  control,  or  public  lands 
or  reservations.  TVA’s  procedures  for  the  administration  of  section  26a  were 
published  in  the  Federal  Register  and  are  included  in  the  Code  of  Federal  Regu¬ 
lations  (18  C.F.R.  301.2-301.3). 

TVA  has  also  issued  regulations  giving  effect  to  title  VI  of  the  Civil  Rights  Act 
of  1964.  These  regulations  were  published  in  the  Federal  Register  of  January  9, 
1965  (30  F.R.  311). 

The  answers  to  your  specific  questions  are  as  follows : 

1.  Title  5,  United  States  Code,  chapter  1002  applies  to  all  the  funcions  of  TVA, 
except  those  within  the  specific  exceptions  stated  in  that  section.  There  are  no 
TVA  divisions,  bureaus,  branches,  or  other  units  to  which  section  1002  does 
not  apply. 

2 . (a)  A  description  of  TVA’s  central  and  field  organization  is  included  in 
the  U.S.  Government  Organization  Manual,  which  is  published  annually  by  the 
office  of  the  Federal  Register  as  a  special  edition  of  the  Federal  Register. 

(b)  Same  as  2(a)  above. 

(c)  TVA  has  not  published  such  substantive  rules. 

( d)  The  limited  amount  of  such  material  which  TVA  issues  is  published  in 
the  Federal  Register  and  in  the  Code  of  Federal  Regulations.  Changes  or  revi¬ 
sions  are  published  in  the  same  manner. 

(e)  TVA  does  not  issue  rules  addressed  to  and  served  upon  named  persons. 

3.  TVA’s  procedure  for  making  available  the  information  described  in  ques¬ 
tion  3  is  stated  in  18  CFR  301.1.  a  copy  of  which  is  enclosed. 

4.  TVA  has  not  had  a  case  such  as  that  described  in  question  4. 

5.  TVA  has  not  had  a  case  which  involved  the  situation  described  in  ques¬ 
tion  5. 

6.  TVA’s  procedure  for  making  available  the  information  described  in  ques¬ 
tion  6  is  stated  in  18  CFR  301.1,  a  copy  of  which  is  enclosed. 

7.  The  limitations  which  are  placed  upon  the  availability  of  TVA’s  records 
and  files  to  the  general  public  are  stated  in  18  CFR  301.1.  a  copy  of  which  is 
enclosed. 

8.  Many  of  TVA’s  procurement  contracts  contain  a  disputes  provision  which 
establishes  a  procedure  whereby  the  contractor  and  TVA  may  resolve  any  con¬ 
troversy  through  successive  appeals  to  the  contracting  officer  and  to  the  TVA 
General  Manager  or  his  representative.  The  entire  procedure  is  stated  in  the 
disputes  provision  which  is  included  in  each  contract  to  which  it  is  to  apply. 
This  procedure  is  not  published  in  the  Federal  Register  since,  in  our  opinion,  it 
is  not  the  type  of  procedure  contemplated  by  section  3(a)  of  the  Administrative 
Procedure  Act. 

9.  TVA  has  not  had  a  case  which  involved  the  situation  described  in  question  9. 

10.  TVA  makes  internal  publication  of  an  administrative  release  system  which 
contains  a  large  number  of  TVA  policies,  procedures  and  rules  to  guide  the  offi¬ 
cial  actions  expected  of  TVA  employees.  Also,  many  TVA  offices  and  divisions 
issue  instructions  to  guide  the  employees  of  that  office  or  division.  These  docu¬ 
ments  are  not  published  in  the  Federal  Register  because  they  relate  solely  to 
TVA’s  internal  management.  A  copy  of  the  TVA  administrative  release  system 
is  available  at  TVA’s  Washington  office.  We  would  be  glad  to  make  it  available 
for  examination  by  a  member  of  your  staff,  if  you  so  desire. 
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11.  The  only  definition  which  TVA  has  made  of  the  term  “official  record”  as 
used  in  section  3(c)  of  the  Administrative  Procedure  Act  is  contained  in  18  CFR 
301.1  (a) ,  a  copy  of  which  is  enclosed. 

We  are  enclosing  two  copies  of  the  documents  requested  in  the  last  paragraph 
of  your  letter.  Miss  Marguerite  Owen,  TVA’s  Washington  representative  (tele¬ 
phone  343-4537),  will  obtain  for  you  any  further  information  which  you  may  wish 
to  have.  If  we  can  be  of  further  assistance,  please  let  us  know. 

Sincerely  yours, 


Aubrey  J.  Wagner,  Chairman. 


TITLE  18 — CODE  OF  FEDERAL  REGULATIONS 


Chapter  II — Tennessee  Valley  Authority 

PART  301— PROCEDURES 

Sec. 

301.1  Public  records. 

301.2  Obtaining  of  approval  for  construction  in  the  Tennessee  River  system. 

301.3  Drawings,  plans  and  designs. 

Authority:  §§301.1  to  301.3  issued  under  48  Stat.  58,  as  amended;  10  U.S.C. 
831-831dd.  Statutory  provisions  interpreted  or  applied  are  cited  to  text  in  parentheses. 

§  301.1  Public  records. 

Matters  of  official  record  of  TVA  shall  be  made  available  to  persons  properly 
and  directly  concerned,  excepting  matters  relating  solely  to  the  internal  man¬ 
agement  of  TVA  and  excepting  information  held  confidential  for  good  cause 
found. 

(a)  Scope.  Subject  to  the  limitations  stated  above,  matters  of  official  record 
of  TVA  include  invitations  for  the  procurement  of  material  or  for  construc¬ 
tion,  bids,  and  awards ;  maps,  plans  and  diagrams  of  reservoir  areas  and  other 
real  property  held  by  TVA,  including  easements  and  rights  of  way ;  and  final 
decisions  of  the  Board  of  Directors  in  regard  to  proceedings  under  section  26a 
of  the  Tennessee  Valley  Authority  Act. 

(b)  Requests.  Requests  for  such  information  shall  be  made  in  writing  to 
the  “Director  of  Information,  Tennessee  Valley  Authority,  Knoxville,  Tennessee,” 
and  shall  contain  sufficient  information  (1)  to  identify  the  matter  of  official  rec¬ 
ord  sought  to  be  made  available,  and  (2)  the  circumstances  which  make  the  per¬ 
son  making  the  request  one  who  is  properly  and  directly  concerned. 

(c)  Action  upon  requests.  Upon  receipt  of  such  a  request,  TVA  shall  promptly 
determine  whether  the  matter  can  be  made  available  under  the  provisions  of 
this  section  and  shall  notify  the  person  making  the  request  (1)  where  and  when 
the  matter  can  be  made  available,  or  (2)  that  the  matter  is  not  available,  giving 
the  reasons  therefor. 

(d)  Manner  of  making  available.  TVA  shall  not  be  required  to  make  and 
furnish  copies  of  such  matters,  but  shall  fulfill  its  obligation  by  making  the  mat¬ 
ter  available  for  inspection ;  where,  however,  for  reasons  of  convenience  or  ne¬ 
cessity  TVA  determines  that  it  is  more  practicable  to  fulfill  its  obligation  by 
furnishing  a  copy  of  the  matter,  TVA  may  fulfill  its  obligation  by  furnishing  a 
certified  true  copy  thereof. 

[11  F.R.  177A-749,  Sept.  11,  1946,  redesignated  at  13  F.R.  6749,  Nov.  18,  1948] 


Reply  From  U.S.  Arms  Control  and  Disarmament  Agency 

U.S.  Arms  Control  and  Disarmament  Agency, 

Washington,  March  10, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
House  of  Representatives. 

Dear  Mr.  Chairman  :  I  enclose  detailed  answers  to  the  11  questions  posed  in 
your  letter  of  February  12, 1965. 

That  letter  also  requested  two  copies  of  any  written  document  implementing 
5  U.S.C.  1002,  which  deals  with  the  publication  of  information,  rules,  opinions, 
orders  and  public  records.  ACDA  has  not  issued  such  a  document.  None  has 
been  deemed  necessary  because  ACDA  is  a  small  agency  (approximately  200 
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employees)  with  only  a  handful  of  employees  directly  concerned  with  matters 
that  might  fall  within  the  terms  of  5  U.S.C.  1002.  Those  employees  are,  of 
course,  fully  aware  of  the  requirements  imposed  by  that  statute. 

Before  issuance,  all  rules  of  the  Agency  are  checked  to  determine  whether 
publication  in  the  Federal  Register  is  required.  In  addition,  periodic  reviews 
of  the  Agency’s  activities  and  rules  are  undertaken  to  insure  that  the  require¬ 
ments  of  5  U.S.C.  1002  are  being  met. 

As  the  subcommittee’s  staff  has  already  been  informed  by  telephone,  liaison 
with  respect  to  the  questions  in  the  letter  may  be  maintained  with  Mr.  Alan 
Washburn,  code  182,  extension  7788. 

Sincerely, 


William  C.  Foster. 


1.  The  provisions  of  5  U.S.C.  1002  apply  to  all  functions  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  (hereafter  referred  to  as  the  Agency).  There 
are  no  divisions,  bureaus,  branches,  or  other  constituent  units  to  which  that 
section  does  not  apply. 

2  (a)  and  (b).  The  Agency  annually  publishes  in  the  United  States  Govern¬ 
ment  Organization  Manual  a  description  of  its  organization  and  a  statement 
of  the  general  course  and  methods  by  which  its  functions  are  channeled  and 
determined.  Comparable  information,  along  with  a  statement  of  the  means  by 
which  the  public  can  obtain  information,  has  been  submitted  to  the  Federal 
Register.  Changes  will  be  published  in  the  Federal  Register  when  they  are 
made. 

2  (c).  The  Agency  has  not  yet  published  any  substantive  rules.  Except  as 
indicated  below  with  respect  to  its  contracts,  the  Agency  has  adopted  no  substan¬ 
tive  rules  applicable  to  the  public.  The  Agency  operates  under  the  extensively 
detailed  Federal  Procurement  Regulations,  which  have  been  published  (41  CFR 
subtitle  A).  A  few  special  Agency  rules  appropriate  for  publication  and  imple¬ 
menting  or  supplementing  the  Federal  Procurement  Regulations  are  in  the 
process  of  formulation.  Such  Agency  rules  will  be  published  in  the  Federal 
Register  when  ready  in  definitive  form. 

Under  an  agreement  with  the  Agency,  the  Atomic  Energy  Commission  is 
responsible  for  screening  the  results  of  security  investigations  of  contractors’ 
personnel.  AEC  actions  on  behalf  of  the  Agency  are  taken  in  accordance  with 
the  established  AEC  procedures  published  in  10  CFR  part  10.  By  contract 
provision  and  by  other  means,  the  Agency’s  contractors  are  informed  of  the 
applicability  of  the  procedures  in  10  CFR  part  10.  It  has,  therefore,  not  been 
deemed  necessary  for  the  Agency  to  republish  those  procedures. 

2.  (d)  and  (e)  The  Agency  has  not  had  any  occasion  to  formulate  and  adopt 
statements  of  general  policy  or  interpetations  for  the  guidance  of  the  public 
or  to  issue  rules  addressed  to  and  served  upon  named  persons.  Consequently, 
no  such  documents  have  been  published. 

3.  4,  and  5.  The  Agency  has  not  adjudicated  any  cases  and  therefore,  has  not 
issued  interim  or  final  opinions  or  orders  or  used  any  such  documents  in  other 
proceedings. 

6  and  7.  The  Agency  has  not  issued  any  interpretations  or  legal  opinions.  The 
following  statements  thus  apply  to  the  Ageny’s  records  and  files. 

The  only  statutes  limiting  the  availability  of  the  Agency’s  records  and  files  to 
the  public  relate  to  security  classification  (18  U.S.C.  37,  42  U.S.C.  2274,  2277, 
and  implementing  Executive  orders).  Because  the  Agency  functions  in  a  highly 
sensitive  area  of  foreign  affairs  and  national  defense,  an  appreciable  portion  of 
the  Agency’s  records  is  classified  because  of  security  requirements. 

There  are  no  rules  limiting  the  availability  to  the  public  of  those  portions 
of  the  Agency’s  records  and  files  not  controlled  in  the  interest  of  the  national 
defense  or  foreign  policy.  The  practice  is  to  make  those  portions  freely  available 
to  persons  properly  and  directly  concerned.  Except  as  described  below,  there  are 
no  formal  procedures  by  which  the  Agency’s  records  and  files  are  made  available. 
Since  the  Agency  has  barely  200  employees  and  only  a  single  office  in  the  United 
States,  no  such  procedures  are  deemed  necessary.  Persons  seeking  information 
or  documents  are  easily  referred  to  the  appropriate  official. 

Pursuant  to  section  2  of  the  Arms  Control  and  Disarmament  Act  (22  U.S.C. 
2551),  the  Agency  is  charged  with  ensuring  “the  dissemination  *  *  *  of  public 
information  concerning  arms  control  and  disarmament.”  To  discharge  this 
duty,  as  well  as  to  provide  maximum  availability  of  information  in  conformity 
with  the  spirit  of  the  Administrative  Procedure  Act,  several  procedures  have 
been  established  for  giving  the  public  access  to  those  portions  of  the  Agency’s 
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records  and  files  not  controlled  in  the  interest  of  the  national  defense  or  foreign 
policy. 

The  most  significant  proposals  and  statements  of  the  United  States  and  other 
nations  on  arms  control  and  disarmament  are  published  in  the  annual  publica¬ 
tions,  Documents  on  Disarmament.  Various  specific  aspects  of  arms  control 
and  disarmament  are  also  dealt  with  in  other  Agency  publications.  All  these 
publications  are  widely  distributed.  They  are  sent  to  the  persons  and  institu¬ 
tions,  including  public  and  institutional  libraries,  on  a  long  mailing  list.  The 
publications  are  distributed  free  on  request  to  the  extent  that  the  stockpile 
permits.  They  are  also  distributed  through  the  Government  Printing  Office, 
and  their  availability  from  that  source  is  announced  in  GPO  catalogs. 

The  Agency’s  files  also  contain  the  verbatim  reports  of  the  Conference  of  the 
18  Nation  Disarmament  Committee  in  Geneva.  Arrangements  are  being  made 
to  have  copies  of  those  reports  placed  in  depository  libraries  throughout  the 
United  States. 

It  is  the  Agency’s  practice  to  make  wide  distribution  of  the  reports  rendered  to 
the  Agency  by  research  contractors  and  grantees.  The  procedure  is  to  mail 
any  of  those  reports  not  controlled  in  the  interest  of  the  national  defense  or 
foreign  policy  to  the  names  on  a  mailing  list  that  includes  leading  academic  insti¬ 
tutions,  research  centers,  and  20  public  depository  libraries  throughout  the 
United  States.  The  mailing  list  also  includes  the  Defense  Documentation  Center, 
which  publishes  information  about  the  research  reports  in  the  Technical  Abstract 
Bulletin  sent  to  Government  agencies  and  contractors.  The  procedure  then  is 
for  the  Defense  Documentation  Center  to  forward  reports  to  a  Clearinghouse  for 
Federal  Scientific  and  Technical  Information,  maintained  by  the  Department  of 
Commerce.  The  Clearinghouse  publishes  information  about  the  research  re¬ 
ports  in  a  biweekly  catalog  to  which  the  public  can  subscribe.  The  Clearing¬ 
house,  on  payment  of  the  costs,  will  furnish  copies  of  the  research  reports  to 
the  public. 

Arrangements  are  also  being  made  to  have  the  Government  Printing  Office 
catalog,  which  is  widely  distributed,  list  all  reports  mentioned  in  the  catalog 
issued  by  the  Commerce  Department’s  Clearinghouse. 

To  the  extent  that  the  Agency’s  stocks  will  permit,  the  practice  is  to  give  free 
to  the  public  upon  request  any  research  report  not  controlled  in  the  interest 
of  national  defense  or  foreign  policy. 

8.  In  no  circumstances  are  private  parties  dealing  with  the  Agency  required 
in  any  manner  to  restort  to  organization  or  procedure  not  published  in  the 
Federal  Register. 

9.  The  Agency  has  had  no  occasion  to  refrain  from  publishing  rules  where 
there  was  involved  a  function  of  the  United  States  requiring  secrecy  in  the 
public  interest. 

10.  The  following  are  illustrative  of  the  types  of  rules  the  Agency  has  refrained 
from  publishing  on  the  ground  that  they  involve  only  internal  management: 

(a)  Handling  of  documents,  e.g.,  procedures  for  signing  congressional  mail; 
authorization  to  sign  cables  and  correspondence;  identification  of  papers  and 
memoranda ;  clearance  of  telegrams  referring  to  State  Department  or  White 
House  personnel  or  functions ;  procurement  of  reprints  of  published  articles ; 
distribution  of  action  documents. 

(b)  Security  classification  procedures,  e.g.,  automatic,  time  phased,  down¬ 
grading,  declassification,  and  decontrol  of  classified  and  administratively  con¬ 
trolled  documents ;  authorization  to  originate  top  secret  classification ;  special 
rules  for  access  to  atomic  weapons  data. 

(c)  Duties  of  certain  officers,  e.g.,  duty  officer  procedures ;  nonfinal  delegations 
of  authority. 

(d)  Personnel  matters,  e.g.,  compensation;  attendance  and  leave;  grievances; 
incentive  awards ;  conduct  of  employees  ( including  conflicts  of  interest,  outside 
employment,  writing  for  publication,  privilege  of  joining  employee  organizations) . 

(e)  Supplies  and  services,  e.g.,  official  long-distance  telephone  calls;  requisi¬ 
tioning  procedures. 

The  Agency  has  also  issued  a  number  of  instructions  regarding  the  Agency’s 
contracting  program,  for  example,  on  the  submission  of  proposals  for  and  admin¬ 
istration  of  research  grants.  Agency  practice  has  been  to  make  these  instruc¬ 
tions  available  to  any  contractor  or  prospective  contractor  that  requested  them 
or  whom  the  Agency  believed  might  have  an  interest  in  them.  These  instruc¬ 
tions  are  being  reviewed  to  determine  which  points,  if  any,  should  be  incorporated 
into  the  forthcoming  procurement  regulations,  which  will  be  published  in  the 
Federal  Register. 
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11.  The  Agency  has  taken  as  its  guide  on  the  meaning  of  “official  record,”  as 
used  in  the  Administrative  Procedure  Act  of  1946,  the  following  statement  from 
the  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947)  : 

The  term  “official  record”  is  difficult  of  definition.  In  general,  it  may 
be  stated  that  matters  of  official  record  will  include  (a)  applications, 
registrations,  petitions,  reports  and  returns  filed  by  members  of  the  public 
with  the  agency  pursuant  to  statute  or  the  agency’s  rules,  and  (b)  all  docu¬ 
ments  embodying  agency  actions,  such  as  orders,  rules  and  licenses.  In 
formal  proceedings,  the  pleadings,  transcripts  of  testimony,  exhibits,  and 
all  documents  received  in  evidence  or  made  a  part  of  the  record  are  ‘matters 
of  official  record.’  *  *  *.  The  great  mass  of  material  relating  to  the  internal 
operation  of  an  agency  is  not  a  matter  of  official  record. 

The  Agency  has  no  matters  of  “official  record”  within  the  guidelines  thus 
established.  It  has,  therefore,  not  been  necessary  to  formulate  a  precise 
definition. 

The  fact  that  the  Agency  has  no  matters  of  official  record  does  not  mean  that 
public  access  to  the  Agency’s  files  and  records  has  been  precluded.  Some  of  the 
steps  taken  with  respect  to  making  files  and  records  of  the  Agency  available 
to  the  public  are  discussed  above  in  response  to  questions  6  and  7. 


Kefly  From  U.S.  Information  Agency 


United  States  Information  Agency, 

Washington,  D.G.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee , 
House  of  Representatives. 


Dear  Mr.  Moss  :  I  am  enclosing  the  information  requested  in  your  letter  of 
February  12,  to  assist  vou  in  evaluating  section  3  of  the  Administrative  Proce- 
ure  Act  of  1946  (5  U.S.C.  1002) . 

While  the  Agency  has  not  issued  any  specific  regulation,  directive,  or  order 
to  implement  5  U.S.C.  1002,  the  Office  of  Administration  is  responsible,  generally, 
for  its  implementation. 

Miss  June  Miller,  code  182,  extension  3120,  has  been  designated  liaison  officer 
for  any  additional  information  that  you  may  require. 

Sincerely  yours, 


Stanley  Present. 

General  Counsel  and  Congressional  Liaison. 


1.  Generally,  5  U.S.C.  1002  applies  to  the  following  functions  of  the  U.S.  In¬ 
formation  Agency : 

(a)  Informational  Media  Guaranty  program. 

<  b )  Contract  and  Procurement  operations. 

( c)  Program  facilitating  the  circulation  abroad  of  U.S.  visual  and  auditory 
materials  of  an  educational,  scientific  and  cultural  character. 

( d )  Federal  Tort  Claims  procedure. 

There  are  no  elements  or  units  of  the  Agency  to  which  the  section  does  not 
apply. 

2.  (a)  Section  3(a)(1)  of  the  APA:  A  description  of  the  Agency’s  central 
and  field  organization  is  published  annually  in  the  U.S.  Government  Organiza¬ 
tion  Manual. 

The  Federal  Procurement  Regulations  (FPR),  by  which  the  Agency  is  guided 
in  its  contract  and  procurement  operations,  are  published  in  the  Federal  Register. 
The  Agency  implementation  of  the  FPR  was  initiated  by  publication  of  41  CFR 
19-1.000  through  19-1.108-2.  Delegations  of  authority  for  procurement  trans¬ 
actions  to  certain  officials  of  the  Agency  are  also  published  in  the  Federal  Register. 

The  place  and  method  whereby  the  public  may  secure  information  or  make 
requests  pertaining  to  the  program  listed  in  paragraph  l.c.  above  were  published 
in  the  Federal  Register  on  December  24,  1953,  22  CFR  502.  For  distribution 
abroad  by  USIS  posts  to  ministries  of  education,  heads  of  audiovisual  centers, 
universities,  professional  organizations,  etc.,  the  Agency  compiles  and  publishes 
a  catalog  entitled  “U.S.  Educational,  Scientific,  and  Cultural  Motion  Pictures 
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and  Filmstrips  Selected  and  Available  for  Use  Abroad.”  The  history  of  the 
catalog  is  as  follows  : 

Motion  Picture  Catalog,  April  1950. 

Motion  Pictures  and  Filmstrips  : 

Supplement,  June  1951. 

July  1952. 

Supplement,  May  1954. 

Science  section,  December  1956. 

Education  section,  July  1959. 

Science  section  supplement  (currently  being  prepared). 

Cultural  section  (currently  being  prepared). 

Procedures  pertaining  to  the  Informational  Media  Guaranty  program  were  pub¬ 
lished  in  the  Federal  Register  on  December  2,  1953,  22  CFR  501. 

Procedures  under  the  Federal  Tort  Claims  Act  were  published  in  the  Federal 
Register  on  August  10,  1955,  and  September  22,  1955,  22  CFR  511. 

Both  22  CFR  501  and  502  are  being  updated. 

(b)  Section  3(a)  (2)  of  the  APA  :  See  paragraph  2(a)  above. 

(c) ,  ( d ),  and  (e).  Section  3(a)(3)  of  the  APA:  Substantive  rules  adopted 
as  authorized  by  law  and  statements  of  general  policy  or  interpretations  formu¬ 
lated  and  adopted  by  the  Agency  for  the  guidance  of  the  public,  but  not  rules 
addressed  to  and  served  upon  named  persons  in  accordance  with  law. 

Not  applicable,  except  as  stated  in  paragraph  2(a)  above. 

3.  Not  applicable. 

4.  Not  applicable. 

5.  Not  applicable. 

6.  See  paragraph  7  below. 

7.  Limitations  placed  upon  the  availability  of  records  and  files  to  the  general 
public  are  contained  in  the  Agency’s  Manual  of  Operations  and  Administration, 
MOA  III-526,  Nonofficial  Use  of  Records  for  Research  Purposes,  and  MOA 
VIII-136,  Dissemination  of  Classified  Information.  Copies  of  the  pertinent 
sections  are  attached.  The  regulations  pertaining  to  classified  material  are  de¬ 
signed  to  carry  out  the  requirements  of  E.O.  10501  which  relates  to  safeguarding 
official  information  in  the  interest  of  the  defense  of  the  United  States.  The 
Foreign  Service  Act  of  1946,  as  amended,  section  612,  also  limits  the  availability 
of  certain  records  and  files  to  the  general  public.  A  copy  of  section  612  is 
attached. 

S.  Procedures  for  applicants  for  employment  in  the  Foreign  Service  of  the 
Agency,  or  for  service  in  a  Binational  Center  abroad  have  not  as  yet  been  pub¬ 
lished  in  the  Federal  Register  . 

9.  None. 

10.  The  Agency  issues  a  Manual  of  Operations  and  Administration  for  the 
guidance  of  Agency  personnel  in  the  performance  of  their  duties  covering  such 
subjects  as  communications  and  records,  administrative  services,  personnel, 
finance,  media  operations,  etc.  The  Agency  also  issues  circulars  and  announce¬ 
ments  that  are  for  internal  Agency  management  and  information. 

11.  The  Agency  uses  the  definition  in  the  Records  Disposal  Act  of  July  7,  1943, 
and  amended  July  6,  1945 ;  i.e.,  the  term  “records”  includes  all  books,  papers, 
maps,  photographs,  or  other  documentary  materials,  regardless  of  physical  form 
or  characteristics,  made  or  received  by  an  agency  of  the  U.S.  Government  in 
pursuance  of  Federal  law  or  in  connection  with  the  transaction  of  public  business 
and  preserved  or  appropriate  for  preservation  by  that  agency  or  its  legitimate 
successor  as  evidence  of  the  organization,  functions,  policies,  decisions,  pro¬ 
cedures,  operations,  or  other  activities  of  the  Government  or  because  of  the 
informational  value  of  data  contained  therein.  As  used  in  section  3(c)  of  the 
Administrative  Procedure  Act,  material  relating  to  the  internal  operation  of 
the  Agency  is  not  considered  “official  records.” 

Foreign  Service  Act  of  1946,  as  Amended 

TITLE  VI - PERSONNEL.  ADMINISTRATION 

Section  612— To  Whom  Records  Shall  Be  Available 

The  correspondence  and  records  of  the  Department  relating  to  the  officers 
and  employees  of  the  Service,  including  efficiency  records  as  defined  in  section 
601(1)  but  not  including  records  pertaining  to  the  receipt,  disbursement,  and 
accounting  for  public  funds,  shall  be  confidential  and  subject  to  inspection  only 
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by  the  President,  the  Secretary,  the  Under  Secretary,  the  Counselor  of  the  De¬ 
partment,  the  legislative  and  Appropriations  Committees  of  the  Congress 
charged  with  considering  legislation  and  appropriations  for  the  Service  or  rep¬ 
resentatives  duly  authorized  by  such  committees,  the  members  of  the  Board  of 
the  Foreign  Service,  the  Director  General,  and  such  officers  and  employees  of 
the  Government  as  may  be  assigned  by  the  Secretary  to  work  on  such  records. 
Under  such  regulations  as  the  Secretary  may  prescribe  and  in  the  interest  of 
efficient  personnel  administration,  the  whole  or  any  portion  of  an  efficiency  rec¬ 
ord  shall,  upon  written  request,  be  divulged  to  the  officer  or  employee  to  whom 
such  record  relates. 


Reply  From  U.S.  Tariff  Commission 

U.S.  Tariff  Commission, 
Washington,  D.C.,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  The  following  paragraphs  contain  the  answers  of  the 
U.S.  Tariff  Commission  to  the  questions  concerning  the  effect  of  section  3  of  the 
Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002)  submitted  in  your  letter 
of  February  12,  1965,  The  numbering  of  the  answering  paragraphs  corresponds 
to  that  of  the  questions. 

1.  It  is  the  opinion  of  the  Commission  that  those  requirements  of  the  public 
information  section  of  the  Administrative  Procedure  Act  which  are  directed  to 
an  “agency”  of  the  Government  of  the  United  States  apply  to  the  U.S.  Tariff  Com¬ 
mission,  but  that  those  requirements  concerned  with  publicity  to  be  given  “sub¬ 
stantive  rules”  or  “final  opinions  or  orders”  are  not  so  applicable.  These  latter 
requirements  do  not  apply  to  the  Commission,  because  it  generates  neither  sub¬ 
stantive  rules  nor  final  opinions  or  orders  in  the  adjudication  of  cases.  The 
primary  duty  of  the  Commission  is  to  investigate  and  report  upon  tariff  and 
foreign  trade  matters,  as  required  by  statute.  It  makes  such  investigations 
and  reports  at  the  request  of  the  President,  either  branch  of  the  Congress,  the 
House  Committee  on  Ways  and  Means,  or  the  Senate  Committee  on  Finance. 
Investigations  into  the  effects  on  domestic  industries  of  increased  imports  re¬ 
sulting  from  trade  agreement  concessions  may  be  initiated  by  an  industry,  firm, 
group  of  workers,  or  other  interested  parties.  The  Commission  also  makes 
studies,  surveys,  or  investigations  on  its  own  initiative.  The  facts  found  by 
the  Commission  in  the  course  of  these  investigations  may  serve  as  the  basis  for 
a  rule  or  order  issued  by  some  other  arm  of  the  Government.  In  some  cases  a 
determination  of  a  certain  nature  by  the  Commission  is  a  prerequisite  to  affirma¬ 
tive  action  by  the  Executive.  In  all  of  these  cases,  however,  the  affirmative 
action  is  by  others,  and  the  factfinding  by  the  Commission  is  in  no  sense  an  order 
or  rule. 

The  Tariff  Commission  has  no  divisions,  bureaus,  branches,  or  other  con¬ 
stituent  units  to  which  the  public  information  section  does  not  apply  to  the 
degree  stated  above. 

2.  The  Tariff  Commission  publishes  in  official  and  unofficial  publications 
materials  at  the  intervals  described  below : 

(a)  A  description  of  the  central  and  field  organization  of  the  Tariff  Commission 
was  published  in  14  F.R.  7300  (1949).  A  description  of  the  organization  of  the 
Commission  and  its  functions  also  appears  annually  in  the  U.S.  Government 
Organization  Manual. 

(b)  Statements  of  “the  general  course  and  method”  by  which  the  “functions” 
of  the  Tariff  Commission  are  “channeled  and  determined”  appear  in  the  Com¬ 
mission’s  Rules  of  Practice  and  Procedure.  These  rules  are  published  in  chapter 
II,  parts  201-208,  of  title  19  of  the  Code  of  Federal  Regulations.  The  rules 
were  published  in  the  Federal  Register  when  promulgated,  and  all  amendments 
and  revisions  of  them  have  also  been  published  in  the  Federal  Register.  Copies 
of  the  rules  are  available  at  both  the  Commission’s  Washington  office  and  its 
New  York  City  office. 

(c)  The  Tariff  Commission  has  adopted  no  “substantive”  rules.  The  Com¬ 
mission  has  at  times  adopted  certain  procedural  rules,  but,  as  noted  in 
Ranger  v.  F.C.C.,  294  F.  2d  240,  244  (D.C.  Cir.  1961),  while  “procedural  require¬ 
ments  may  and  do  occasionally  affect  substantive  rights,  *  *  *  this  possibility 
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does  not  make  a  procedural  regulation  a  substantive  one.”  Moreover,  as  noted 
above,  the  procedural  regulations  of  the  Tariff  Commission  are  published  in  the 
Federal  Register  and  elsewhere. 

( d )  The  Tariff  Commission  issues  no  statements  which  it  considers  state¬ 
ments  of  general  policy  or  interpretations  formulated  and  adopted  for  the  guid¬ 
ance  of  the  public  with  the  possible  exception  of  its  rules  of  procedure  which  are 
published  in  the  Federal  Register. 

( e )  The  Tariff  Commission  does  not  formulate  “rules”  addressed  to  and  served 
upon  named  persons. 

3.  It  is  the  opinion  of  the  Tariff  Commission  that  it  does  not  in  any  of  its 
functions  perform  the  agency  process  of  “adjudication.’’ 

4.  This  question,  which  concerns  agency  forebearance  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  the  agency,  good  cause 
requires  they  be  held  confidential,  does  not  apply  to  the  Tariff  Commission  be¬ 
cause  it  does  not  “adjudicate.” 

5.  Unpublished  opinions  and  orders  are  not  cited  or  used  as  precedents  in 
other  proceedings  by  the  Tariff  Commission. 

6.  In  accordance  with  its  Rules  of  Practice  and  Procedure,  published  in  the 
Code  of  Federal  Regulations  and  the  Federal  Register,  the  Tariff  Commission 
provides  the  following  information  and  reports  (except  confidential  business 
data  as  defined  below)  for  inspection  by  persons  concerned,  on  request  to  the 
Secretary  of  the  Commission,  either  in  the  Washington  office  or  in  the  New  York 
City  office  of  the  Commission:  (1)  Applications,  petitions,  and  other  formal 
documents  filed  with  the  Commission,  (2)  notices  to  the  public  concerning  Com¬ 
mission  matters,  (3)  transcripts  of  testimony  taken  and  exhibits  submitted  at 
hearings,  (4)  reports  to  the  President,  to  either  or  both  Houses  of  Congress,  or 
to  committees  of  Congress,  release  of  which  lias  been  authorized  by  the  Presi¬ 
dent  or  the  legislative  body  concerned,  (5)  reports  and  other  documents  issued 
for  general  distribution. 

7.  Reports  to  the  President,  to  either  or  both  Houses  of  Congress,  or  to 
committees  of  Congress,  the  release  of  which  has  not  been  authorized  by  the 
President,  the  legislative  body  or  the  committee  concerned,  and  confidential  busi¬ 
ness  data  are  not  available  to  the  public.  Confidential  business  data  consist  of 
any  information  which  concerns  or  relates  to  the  trade  secrets,  processes,  opera¬ 
tions,  style  of  work,  or  apparatus,  or  to  the  identity,  confidential  statistical  data, 
amount  or  source  of  any  income,  profits,  losses,  or  expenditures  of  any  person, 
firm,  partnership,  corporation,  or  association,  the  disclosure  of  which  is  not 
authorized  by  law  or  by  the  party  furnishing  such  information.  The  Commis¬ 
sion  may  .refuse  to  accept  in  confidence  any  information  which  it  determines 
is  not  entitled  to  confidential  treatment.  In  the  event  of  such  refusal,  the  person 
submitting  such  information  will  be  notified  thereof  with  a  statement  of  the 
reasons  and  (if  the  information  was  submitted  voluntarily)  will  be  permitted 
to  withdraw  its  tender. 

8.  Private  parties  dealing  with  the  Tariff  Commission  are  under  no  circum¬ 
stances  required  in  any  manner  to  resort  to  organization  or  procedure  not  pub¬ 
lished  in  the  Federal  Register. 

9.  As  the  only  “rules”  within  the  meaning  of  the  Administrative  Procedure  Act 
published  by  the  Tariff  Commission  are  those  relating  to  its  procedure,  the  Com¬ 
mission  has  not  refrained  from  publishing  rules  where  there  is  involved  any 
function  of  the  United  States  requiring  secrecy  in  the  public  interest. 

10.  The  Tariff  Commission  has  formulated  no  “rules”  involving  matters 
relating  solely  to  internal  agency  management. 

11.  Those  matters  which  the  Tariff  Commission  considers  to  be  “of  official 
record”  and  thus  made  available  in  accordance  with  published  rule  to  persons 
properly  concerned  are  set  out  in  answer  No.  6.  This  published  listing  con¬ 
stitutes  the  Commission’s  interpretation  of  “matters  of  official  record.” 

The  Tariff  Commission  publishes  to  the  extent  permissible  the  results  of  all 
investigations.  Notices  of  hearings  to  be  held  are  published  in  all  cases  in  the 
Federal  Register.  A  number  of  Commission  reports,  determinations,  findings, 
and  recommendations  are  required  by  law  to  be  submitted  in  confidence  to  the 
President  and  the  Congress.  In  such  cases  publicity  is  given  to  the  reports, 
determinations,  findings,  or  recommendations  only  to  the  extent  authorized  by  the 
President  or  the  Congress.  In  all  other  cases,  publication  is  made  in  the  Federal 
Register,  Treasury  Decisions,  and  press  releases.  On  occasion  only  a  summary 
of  the  Commission’s  determination,  or  only  the  majority’s  opinion,  is  published 
in  the  Federal  Register,  because  the  Federal  Register  Act  is  understood  to 
authorize  no  more. 
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We  regret  that  we  were  unable  to  submit  answers  to  the  subcommittee’s  ques¬ 
tionnaire  by  the  requested  deadline.  The  Commission  has  considered  the  ques¬ 
tion  of  the  applicability  of  the  Administrative  Procedure  Act  to  its  functions 
on  several  occasions  in  the  past,  and  reached  conclusions  on  a  number  of  points 
but  not  on  all  of  them.  It  was  therefore  necessary  to  undertake  additional 
research,  which  consumed  a  few  days  more  time  than  we  anticipated. 

As  requested,  two  copies  of  the  Tariff  Commission’s  Rules  of  Practice  and 
Procedure,  the  description  of  Commission  central  and  field  organization,  and 
a  statement  of  the  general  course  and  method  by  which  its  functions  are  channeled 
and  determined,  are  enclosed  with  this  letter. 

Sincerely  yours, 


Ben  Dorfman,  Chairman. 


Reply  From  Veterans’  Administration 


Veterans’  Administration, 
Washington,  D.C.,  March  15,  1965. 


Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Inf  ormation  Subcommittee, 
Committee  on  Go-vernment  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  an  answer  to 
specific  inquiries  dealing  with  the  availability  of  infomration  from  Federal 
departments  and  agencies. 

The  Veterans’  Administration  supports  the  principle  of  furnishing  to  the 
public  as  complete  information  concerning  our  operations  as  is  feasible.  We  have 
taken  great  pains  to  see  that  information  of  interest  to  the  public  is  made  avail¬ 
able.  Our  policy  in  this  regard  is  set  out  in  VA  Manual  MP-1  providing : 

Both  the  veteran  and  the  public  are  entitled  to  full  information  about  VA. 
The  Administrator’s  policy  is  that  VA  will  release  all  available  information 
about  its  activities,  freely  and  frankly,  to  all  information  media.  This  policy 
must  be  carried  out. 

Pursuant  to  this  policy,  we  actively  engage  in  the  distribution  of  information 
relative  to  benefits  available  and  the  procedures  for  prosecution  of  claims  for 
such,  through  fact  sheets,  newspapers,  periodicals,  radio,  and  television  announce¬ 
ments. 

In  addition  to  the  normal  avenues  of  dissemination  of  information  to  the 
public,  the  Veterans’  Administration  maintains  contact  offices  in  regional  offices 
and  makes  contact  representatives  available  to  veterans  when  hospitalized. 

These  representatives  not  only  furnish  information  as  to  how  to  proceed  in 
individual  claims  but  actually  assist  in  the  preparation  and  prosecution  of  the 
claim.  We  also,  pursuant  to  section  3402(a)  (2),  title  38,  United  States  Code, 
provide  space  and  office  facilities  for  representatives  of  national  service  organiza¬ 
tions.  These  representatives,  who  assist  veterans  in  the  prosecution  of  claims, 
have  available  all  Veterans’  Administration  publications  and  issues  for  their 
guidance,  including  those  dealing  with  internal  management  and  proceedings. 

I  wish  to  assure  you  that  the  Veterans’  Administration,  as  a  service  agency,  is 
ever  mindful  of  its  duty  to  ascertain  that  veterans  and  beneficiaries  are  fully 
informed  as  to  the  courses  and  procedures  required  to  pursue  their  rights  before 
the  agency. 

Answers  to  your  specific  inquiries  are  contained  in  the  attachment  hereto.  If 
further  information  or  clarification  is  needed,  you  are  invited  to  contact  Mr.  A.  T. 
Bronaugh,  Acting  Assistant  General  Counsel,  code  148,  extension  3050. 

Sincerely, 


W.  J.  Driver,  Administrator. 


1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply  ? 

The  provisions  of  5  U.S.C.  1002  are  generally  held  to  apply  to  all  functions  of 
the  Veterans’  Administration. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish : 

(a)  Descriptions  of  its  central  and  field  organization  (see  sec.  3(a)  (1)  of 
the  APA)  ; 
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(6)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (see  sec.  3(a)(2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3)  of 
statute)  ; 

( d )  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)(3)  of  statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law 
(see  sec.  3(a)  (3)  of  statute). 

(a)  Organization  structure,  responsibilities,  and  field  station  localities  appear 
annually  in  the  U.S.  Government  Organization  Manual,  a  special  edition  of  the 
Federal*  Register  and  official  handbook  of  the  Federal  Government.  Changes  and 
additions  between  editions  appear,  when  practicable,  in  the  notices  section  of  the 
daily  Federal  Register. 

( b )  ,  (c),  and  (d)  Veterans’  Administration  Regulations  (and  regulatory 
portions  of  VA  Instructions)  and  Veterans’  Administration  Procurement  Regula¬ 
tions  are  published  in  the  Federal  Register.  Veterans’  Administration  Regula¬ 
tions  are  basically  rules  of  general  applicability,  implementing  laws  and  Execu¬ 
tive  orders  administered  by  or  pertaining  to  the  Veterans’  Administration,  and 
which  govern  relations  with  claimants,  beneficiaries,  and  third  parties  outside 
the  Veterans’  Administration.  Veterans’  Administration  Procurement  Regula¬ 
tions  are  the  policies  and  procedures  of  the  Veterans’  Administration  pertaining 
to  the  procurement  of  supplies  and  nonpersonal  services  (including  construction), 
which  implement,  supplement,  or  provide  for  deviation  from  the  Federal  Pro¬ 
curement  Regulations. 

Certain  delegations  of  authority  are  codified  in  part  2,  title  38,  and  others  in 
part  8-75,  chapter  8,  title  41,  C.F.R. 

(e)  The  Veterans’  Administration  does  not  issue  rules  addressed  to  and  served 
upon  named  persons  as  contemplated  by  section  3(a)  (3)  of  the  Administrative 
Practices  Act. 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and 
interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section 
3(b)  of  the  Administrative  Procedure  Act  or  other  authority. 

The  Veterans’  Administration  does  not  issue  final  and  interim  opinions  and 
orders  in  the  adjudication  of  cases  determined  on  the  record  as  contemplated 
in  section  5  of  the  Administrative  Procedures  Act.  The  determinations  of  the 
Veterans’  Administration  in  individual  cases  becomes  a  part  of  the  record  in 
that  case,  and  are  considered  confidential  in  accordance  with  section  3301  of 
title  38,  United  States  Code,  which  provides  in  part : 

All  files,  records,  reports,  and  other  papers  and  documents  pertaining 
to  any  claim  under  any  of  the  laws  administered  by  the  Veterans’  Admin¬ 
istration  shall  be  confidential  and  privileged,  and  no  disclosure  thereof 
shall  be  made  except  as  follows. 

Following  the  quoted  language,  certain  specific  exemptions  are  made  under 
which  material  otherwise  confidential  may  be  released.  In  general,  these  permit 
disclosures  to  the  claimant  or  his  duly  authorized  agent  or  representative  as  to 
matters  concerning  himself  alone,  or  when  the  information  is  required  by  process 
of  a  United  States  Court  or  by  any  department  or  other  agency  of  the  U.S. 
Government.  One  exception  is  the  requirement  that  the  amount  of  pension,  com¬ 
pensation,  or  dependency  and  indemnity  compensation  of  any  beneficiary  shall 
be  made  known  to  any  person  who  applies  for  such  information. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administra¬ 
tive  Procedure  Act  or  other  authority? 

See  3  above. 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings? 

None.  The  only  opinions  or  decisions  cited  or  used  as  precedents  are  Adminis¬ 
trator’s  Decisions  and  precedent  opinions  of  the  General  Counsel. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  files,  interpretations  and  legal  opinions  of  your  agency? 

Administrator’s  Decisions  are  available  to  the  public  in  printed  volumes, 
purchasable  from  the  Government  Printing  Office.  Formal  opinions  of  the  Gen¬ 
eral  Counsel,  in  other  than  individual  claims,  are  printed  and  filed  in  the  Gen¬ 
eral  Counsel’s  Office,  and  the  Chief  Attorney’s  Office,  in  field  stations.  They 
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may  be  supplied  to  persons,  organizations  or  agencies  when,  in  the  opinion  of 
the  General  Counsel,  or  of  the  service  concerned,  the  public  interest  justifies 
or  requires  such  action. 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to 
the  general  public,  either  by  statute,  rule,  or  practice? 

See  3  above. 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  required 
in  any  manner  to  resort  to  organization  or  procedure  not  published  in  the 
Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure  Act)? 

None. 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy 
in  the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

None. 

10.  In  w'hat  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

In  general,  detailed  requirements  of  internal  procedure  and  administration  are 
published  in  manuals  and  other  agency  issues. 

11.  What  is  your  agency’s  definition  of  official  record  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

This  agency  uses  for  general  purposes  the  definition  of  official  record  that  is 
contained  in  section  1  of  the  Records  Disposal  Act  (44  U.S.C.  366),  which 
provides : 

*  *  *  the  word  “records”  includes  all  books,  papers,  maps,  photographs, 
or  other  documentary  materials,  regardless  of  physical  form  or  character¬ 
istics,  made  or  received  by  any  agency  of  the  United  States  Government  in 
pursuance  of  Federal  law  or  in  connection  wuth  the  transaction  of  public 
business  and  preserved  or  appropriate  for  preservation  by  that  agency  or  its 
legitimate  successor  as  evidence  of  the  organization,  functions,  policies, 
decisions,  procedures,  operations,  or  other  activities  of  the  Government  or 
because  of  the  informational  value  of  data  contained  therein. 
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Reply  From  Advisory  Commission  on  Intergovernmental 

Relations 


Advisory  Commission  on  Intergovernmental  Relations, 

Washington,  D.G.,  February  19,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  questionnaire-letter  of  Feb¬ 
ruary  12  in  regard  to  section  3  of  the  Administration  Procedure  Act  of  1946. 

Please  be  advised  that  this  Commission’s  activities  are  limited  to  the  study 
and  analysis  of  intergovernmental  problems.  The  Commission’s  recommenda¬ 
tions  are  advisory,  offered  for  the  consideration  of  the  executive  and  legislative 
branches  of  the  several  levels  of  Government.  The  Commission  has  no  adminis¬ 
trative  responsibilities,  does  not  engage  in  rulemaking,  does  not  issue  orders  or 
licenses,  nor  exercise  sanctions.  We  conclude,  therefore,  that  the  subcommittee’s 
questionnaire  is  not  applicable  to  this  agency. 

Sincerely  yours, 


L.  L.  Ecker-Racz, 
Acting  Executive  Director. 


Reply  From  Civil  War  Centennial  Commission 


U.S.  Civil  War  Centennial  Commission, 

Washington,  D.C.,  February  23,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee , 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  As  our  Chairman  is  abroad,  please  permit  me  to  respond  to 
your  letter  to  him  of  February  12,  requesting  data  about  this  Commission’s  prac¬ 
tices  under  section  3  of  the  Administrative  Procedure  Act. 

I  doubt  that  the  Administrative  Procedure  Act  applies  to  our  Commission 
since,  as  you  will  see  from  the  enclosed  copies  of  our  statute  (Public  Law  85- 
305),  our  sole  function  is  to  plan  and  coordinate  public  observances  of  the 
centennial  of  the  Civil  War.  These  activities  included  public  ceremonies,  the 
encouragement  of  participation  in  the  centennial  by  citizen  groups,  both  public 
and  private,  and  the  stimulation  of  serious  study  of  the  Civil  War. 

In  performing  these  functions  we  do  not  engage  in  rulemaking  or  adjudication. 
We  have  no  benefits  to  grant  or  to  withhold,  no  privileges  to  confer,  to  deny, 
to  revoke,  or  to  suspend.  We  examine  no  claims,  process  no  applications,  and 
issue  no  interpretations,  opinions,  regulations,  orders,  or  notices.  While  our 
25-member  Commission  decides  what  major  commemorative  activities  we  shall 
engage  in,  our  4-member  staff — the  only  administrative  unit  we  have — is  too 
small  to  divide  into  subunits. 

As  to  questions  6,  7,  and  11  of  your  letter,  we  have  never  had  occasion  to  set 
up  a  procedure  for  making  our  files  and  records  available  to  the  public,  to  define 
public  record,  or  to  place  any  limit  on  public  access  to  our  records.  No  member 
of  the  public  has  ever  asked  to  see  our  records.  They  are,  after  all,  pretty 
routine. 

If  we  can  be  of  further  service,  please  call  on  us. 

Sincerely  yours, 


Edmund  C.  Gass, 
Assistant  Executive  Director. 
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Reply  From  Commission  on  Civil  Rights 

U.S.  Commission  on  Civil  Rights, 

Washington,  D.C.,  March  26, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Moss  :  This  is  in  response  to  yonr  letter  of  February  12  addressed 
to  the  staff  director  and  to  Chairman  Hannah  concerning  the  applicability  of 
5  U.S.C.  1002,  to  this  agency  and  related  matters. 

It  should  first  be  noted  that  this  agency  has  no  adjudicatory  function.  The 
agency’s  factfinding  and  investigatory  functions  have  been  determined  to  be 
similar  to  those  of  a  congressional  investigating  committee  ( Hannah  v.  Larche, 
363  U.S.  402  (1960) ),  and  not  subject  to  the  adjudicatory  proceedings  provisions 
of  the  Administrative  Procedures  Act. 

The  Civil  Rights  Act  of  1964  made  substantial  changes  in  Commission  rules 
of  procedure  including  the  addition  of  section  102(1),  a  provision  substantially 
like  5  U.S.C.  1002.  The  Commission,  in  compliance  with  the  changes  in  its 
statute  recently  published  in  the  Federal  Register  the  required  information  as  to 
its  organization,  procedures,  and  rules.  Two  copies  of  these  materials  are 
attached,  together  with  two  copies  of  the  Commission’s  current  statutory  au¬ 
thority. 

With  this  background,  the  following  constitutes  a  response  to  the  inquiries 
detailed  in  your  letter  of  February  12 : 

1.  Generally,  the  provisions  of  5  U.S.C.  1002  apply  to  all  functions  of  this 
agency.  However,  5  U.S.C.  1002  should  be  compared  with  section  102(1)  of  the 
Commission  statute. 

2.  Information  on  all  matters  referred  to  ((a)-(e))  is  published  in  the  Federal 
Register.  No  regular  interval  has  been  established  for  such  publication.  As 
changes  in  organization,  functions,  procedures,  or  rules  are  made  they  are  imme¬ 
diately  published  in  the  Federal  Register  as  required  by  statute. 

3.  Not  applicable. 

4.  Not  applicable. 

5.  Not  applicable. 

6.  The  agency  does  not  render,  nor  is  it  empowered  to  render,  interpretations 
and  legal  opinions.  However,  the  ultimate  duty  of  the  Commission  (sec. 
104(b))  is  to  report  to  the  President  and  the  Congress  on  its  activities,  with 
findings  and  recommendations,  where  appropriate.  This  reporting  duty  is  the 
vehicle  for  making  public  the  work  of  the  agency.  Furthermore,  as  a  part  of 
its  duty  to  be  a  national  clearinghouse  for  civil  rights  information  (sec. 
104(a)  (3) ),  the  Commission  has  the  duty  of  responding  to  requests  for  a  wide 
variety  of  information  pertinent  to  the  subject  field.  Our  information  center, 
as  a  part  of  this  clearinghouse  activity,  is  open  for  public  use.  Other  administra¬ 
tive  and  “working”  files  and  records  may  be  available  in  the  discretion  of  the 
Commission  and  as  the  individual  circumstances  may  dictate. 

7.  See  section  102(1)  of  the  Commission’s  statute  (attached),  and  section 
704.2  of  chapter  VII,  title  45,  Code  of  Federal  Regulations  (attached). 

8.  In  no  circumstances. 

9.  None. 

10.  In  no  circumstances. 

11.  Our  definition  of  “official  record”  as  used  in  section  3(c)  of  the  APA 
would  be  “public  record”  as  described  in  section  704.2  of  chapter  VII,  title  45, 
Code  of  Federal  Regulations  (attached). 

Further  communication  which  may  be  needed  to  develop  more  comprehensive 
information  on  the  above  questions  may  be  directed  to  Mr.  Howard  W.  Roger- 
son,  Deputy  Staff  Director,  code  128,  extension  28821. 

I  hope  that  the  above  information  is  adequately  responsive  to  the  inquiries 
contained  in  your  letter  of  February  12. 

Sincerely  yours, 


William  L.  Taylor, 
Staff  Director-designate. 
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Reply  From  Committee  on  Purchases  of  Blind-Made  Products 

Committee  on  Purchases  of  Blind-Made  Products, 

Washington,  D.G.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  I  have  your  letter  of  February  12,  1965,  asking  certain 
questions  concerning  this  Committee’s  compliance  with  section  3  of  the  Admin¬ 
istrative  Procedure  Act  of  1946  (  5  U.S.C.  1002). 

I  am  the  official  of  the  Committee  with  whom  your  subcommittee  may  maintain 
liaison.  My  telephone  number  is  Code  183,  Extension  2093. 

The  following  answers  are  numbered  in  the  same  order  as  your  questions  : 

1.  To  understand  our  Committee’s  functions,  it  might  be  helpful  to  kuow  that 
it  is  comprised  of  several  members,  representing  various  Government  depart¬ 
ments,  and  one  private  citizen,  as  required  by  the  Blind-Made  Products  Act  of 
1938,  41  U.S.C.  46 — 48  (the  Wagner-O’Day  Act).  Besides  the  Committee  mem¬ 
bers  there  are  a  counsel  and  an  executive  secretary,  both  Government  officials. 
Except  the  private  citizen  member,  all  of  these  officials  are  in  the  Government 
service.  The  Committee  has  never  received  an  appropriation  from  the  Congress, 
and  the  members,  the  counsel,  and  the  executive  secretary  serve  without  pay 
in  addition  to  their  regular  duties.  The  Committee  has  no  other  officials  or 
employees.  There  are  no  divisions  or  other  entities  of  the  Committee.  The 
sole  functions  of  the  Committee  are  to  (i)  determine  the  fair  market  price  of 
commodities  manufactured  by  the  blind  and  offered  for  sale  to  the  Federal  Gov¬ 
ernment  by  a  nonprofit  agency  for  the  blind,  (ii)  to  revise  such  prices,  and  (iii) 
to  issue  rules  concerning  specifications,  delivery,  and  authorization  of  an  agency 
to  facilitate  distribution  of  orders  among  the  blind  agencies. 

2.  (a)  The  Committee  does  not  have  a  central  or  field  organization. 

(5)  The  Committee  has  no  “general  course  and  method  by  which  its  functions 
are  channeled  and  determined.” 

(c)  The  substantive  rules  adopted  by  the  Committee  concerning  the  pur¬ 
chases  of  Blind-Made  Products  are  published  in  41  CFR,  part  51-1.  They  also 
appear  in  the  “Schedule  of  Blind-Made  Products”  issued  in  January  and  July 
of  each  year. 

( d )  See  answer  to  (c)  above. 

( e )  No  rules  are  “addressed  to  and  served  upon  named  persons.” 

3.  This  committee  does  not  render  opinions  or  orders  in  the  adjudication  of 
cases. 

4.  Not  pertinent. 

5.  None. 

6.  None. 

7.  None. 

8.  None. 

9.  None. 

10.  None. 

11.  This  agency  has  had  no  occasion  to  define  “official  record.”  Enclosed 
are  two  copies  of  41  CFR,  part  51-1,  and  two  copies  of  the  Schedule  of  Blind- 
Made  Products,  dated  January  1,  1965,  the  Schedule  of  Blind-Made  Articles  for 
Department  of  Defense  Commissary  Stores,  and  the  Schedule  of  Blind-Made 
Articles  for  U.S.  Navy  Ship’s  Stores  Office. 

Sincerely  yours, 


L.  F.  Donahue, 
Executive  Secretary. 
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Reply  From  Corregidor-Bataan  Memorial  Commission 


Corregidor-Bataan  Memorial  Commission, 

Washington,  D.C.,  February  18,  1965. 


Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Subcommittee, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  In  reply  to  your  letter  of  February  12,  1965,  requesting 
answers  to  a  number  of  questions  bearing  on  section  3  of  the  Administrative 
Procedure  Act  of  1946  (5  U.S.C.  1002),  the  following  information  is  submitted: 

The  legislative  task  of  this  Commission  does  not  involve  section  3  of  the  Ad¬ 
ministrative  Procedure  Act  of  1946. 

Consequently,  answers  to  questions  1  through  11  inclusive  would  be  “None.” 

In  answer  to  the  request  contained  in  the  last  paragraph  of  your  letter,  I 
wish  to  say  that  because  our  activities  have  no  bearing  on  5  U.S.C.  1002,  that  no 
regulations,  directives,  orders,  or  documents  have  ever  been  issued  by  this 
agency. 

If  further  information  is  desired  please  telephone  Samuel  G.  Kelly,  Executive 
Director,  code  148,  extension  3953. 

Sincerely  yours, 


Samuel  G.  Kelly,  Executive  Director. 


Reply  From  Distinguished  Civilian  Service  Awards  Board 

Distinguished  Civilian  Service  Awards  Board, 

Washington,  D.C.,  March  12, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  Your  letter  of  February  12,  1965,  addressed  to  me  as  Ex¬ 
ecutive  Secretary,  Distinguished  Civilian  Service  Awards  Board,  asks  for  re¬ 
plies  to  a  number  of  questions  that  relate  generally  to  the  functions  of  Federal 
agencies. 

I  do  not  believe  that  the  function  of  the  Distinguished  Civilian  Service  Awards 
Board  is  of  the  type  to  which  the  questions  are  applicable. 

The  Board  has  only  one  function — that  of  submitting  recommendations  to  the 
President  concerning  his  annual  selections  for  (a)  the  President’s  Award  for 
Distinguished  Federal  Civilian  Service,  and  (6)  the  President’s  Medal  of  Free¬ 
dom. 

This  function  is  carried  out  entirely  as  a  part-time  responsibility  and  inciden¬ 
tal  duty  by  the  Board  members,  who  are  the  following : 

George  W.  Ball,  Under  Secretary  of  State. 

Nicholas  deB.  Katzenbach,  Attorney  General. 

Anthony  J.  Celebrezze,  Secretary,  Health,  Education,  and  Welfare. 

W.  Willard  Wirtz,  Secretary,  Department  of  Labor. 

Cyrus  R.  Vance,  Deputy  Secretary,  Department  of  Defense. 

Arthur  S.  Goldberg.  Justice,  Supreme  Court. 

Bob  Hope,  motion  picture  artist. 

Dr.  Lee  A.  Dubridge,  president,  California  Institute  of  Technology. 

Samuel  I.  Newhouse,  newspaper  publisher. 

Mary  McGrory,  newspaper  writer. 

Generally  the  Board  has  two  meetings  each  year — one  on  the  Presidential 
Medal  of  Freedom  and  one  on  the  President’s  Award  for  Distinguished  Federal 
Service. 

Staff  service  for  the  Board  is  also  performed  on  a  part-time  basis  by  myself 
and  several  members  of  my  staff. 

In  specific  relation  to  5  U.S.C.  1002  and  in  response  to  the  items  listed  under 
question  number  2  of  your  letter  : 

The  Board  has  no  central  or  field  organization  except  for  the  10  Board 
members  and  the  Executive  Secretary. 

The  function  of  the  Board  is  to  advise  the  President  on  two  specific  awards 
programs.  Consequently  the  Board  considers  nominations  submitted  by 
Board  members  or  others,  and  then  makes  recommendations  to  the  President. 
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The  Board  has  not  promulgated  substantive  rules. 

Since  the  function  of  the  Board  is  to  advise  the  President,  there  have  been 
no  general  policy  statements  or  interpretations  to  be  issued  to  the  public. 
There  have  been  no  rules  addressed  to,  or  served  upon,  persons. 

In  response  to  the  request  in  pargaraph  2  of  your  letter,  I  have  designated  John 
D.  Roth,  code  1S3,  extension  6132  to  serve  in  any  necessary  further  liaison  ca¬ 
pacity.  If  I  can  be  of  any  further  assistance,  please  do  not  hesitate  to  let  me 
know. 

Sincerely  yours, 

John  W.  Macy,  Jr., 

Executive  Secretary,  Distinguished  Civilian  Service  Awards  Board. 


Reply  From  District  of  Columbia  Redevelopment  Land  Agency 

District  op  Columbia  Redevelopment  Land  Agency, 

Washington,  D.C.,  March  5,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss :  In  response  to  your  letter  dated  February  12,  1965,  it  would 
appear  that  the  provisions  of  5  U.S.C.  1002  do  not  apply  to  the  District  of  Colum¬ 
bia  Redevelopment  Land  Agency. 

The  Land  Agency  is  not  a  rulemaking,  ratemaking,  or  license-issuing  Agency 
within  the  objectives  stated  in  the  Administrative  Procedure  Act. 

I  hope  that  a  short  outline  of  the  Agency’s  operations  and  functions  may  be 
somewhat  more  helpful  than  a  question  by  question  negative  answer  to  your  let¬ 
ter  of  February  12,  1965. 

Because  the  Agency  is  not  a  rulemaking  or  ratemaking  body,  the  rules  and 
regulations  which  the  Agency  must  follow  and  which  are  binding  on  the  public, 
do  not  usually  find  their  way  into  the  Federal  Register.  In  respect  to  federally 
assisted  urban  renewal  projects,  the  Agency  is  subject  to  regulations  promul¬ 
gated  by  HHFA  relating  to  relocation  claims  and  payments. 

The  Agency,  since  late  1950  or  early  1951,  has  been  operating  exclusively  with 
funds  authorized  in  the  Housing  Act  of  1949,  as  amended  and  must,  pursuant  to 
contracts  between  the  Agency  and  the  HHFA  Administrator  acting  on  behalf  of 
the  United  States,  observe  all  of  the  applicable  requirements  of  the  three  book 
“Urban  Renewal  Manual  of  Policies  and  Requirements  for  Local  Public  Agen¬ 
cies,”  which  manual  is  available  to  the  public  at  the  U.S.  Government  Printing 
Office. 

Of  necessity,  the  Agency’s  procedures  are  fundamentally  tied  to  its  own  en¬ 
abling  act,  the  District  of  Columbia  Redevelopment  Act  of  1945,  as  amended. 
This  act  requires  in  section  6(b)  as  follows : 

( b )  For  the  exercise  of  the  powers  granted  to  the  Agency  by  this  Act  for  the 
acquisition  and  disposition  of  real  property  for  the  redevelopment  of  a  project 
area,  the  following  steps  and  plans  shall  be  requisite,  namely : 

“(1)  Adoption  by  the  Planning  Commission  of  the  boundaries  of  the  project 
area  proposed  by  it,  submission  of  such  boundaries  to  the  District  Commissioners, 
and  approval  thereof  by  said  Commissioners. 

“(2)  Adoption  by  the  Planning  Commission  and  submission  to,  and,  after  a 
public  hearing  thereon,  approval  by  the  District  Commissioners,  of  the  redevelop¬ 
ment  plan  of  the  project  area  which  shall  contain  a  site  and  use  plan  for  the 
redevelopment  of  the  area,  including  the  approximate  locations  and  extent  of  the 
land  uses  proposed  for  and  within  the  area,  such  as  public  buildings,  streets, 
and  other  public  works  and  utilities,  housing,  recreation,  business,  industry, 
schools,  public  and  private  open  spaces,  and  other  categories  of  public  and  private 
uses.  Such  plan  shall  also  contain  specifications  of  standards  of  population 
density  and  building  intensity.  Any  such  plan  may  also  specify,  by  means  of 
specification  of  maximum  rentals  or  other  basis,  the  amount  or  character  or  class 
of  any  low-rent  housing  for  which  the  area  or  part  thereof  is  proposed  to  be 
redeveloped  *  * 

Notwithstanding  the  fact  that  the  Agency’s  procedures  are  not  of  a  kind  con¬ 
templated  by  the  Administrative  Procedure  Act,  there  is  ample  promulgation  of 

its  public  activities  to  insure  that  its  actions  are  proper  and  legal  and  that  a 
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private  citizens’  rights  are  not  transgressed.  I  believe  that  in  all  instances  due 
process  is  served. 

Ample  notice  is  given  for  the  prerequisite  public  hearing  held  by  the  District 
of  Columbia  Commissioners  on  any  redevelopment  or  urban  renewal  plan.  In 
addition  to  the  publication,  in  two  daily  newspapers  of  general  circulation  sev¬ 
eral  times  over  a  30-day  period  of  the  notice  of  public  hearing  and  the  purpose 
therefor,  there  Is  further  publication  by  distributing  copies  to  all  business,  trade, 
and  citizen  organizations  of  a  copy  of  the  notice.  This  official  public  hearing  is 
preceded  by  numerous  informal  neighborhood  meetings  which  are  calculated  to 
inform  the  public  as  well  as  to  seek  their  views  on  the  particular  plans  and 
project. 

In  establishing  the  price  for  the  acquisition  of  land  from  private  property 
owners,  the  Agency  procures  two  independent  appraisals  from  a  panel  of  quali¬ 
fied  appraisers.  Although  not  required  to  do  so,  the  Agency  discusses  with  each 
property  owner,  payment  of  a  price  determined  by  the  Agency  to  be  a  fair  market 
value  based  on  the  two  land  acquisition  appraisals  before  it  initiates  any  court 
actions. 

When  discussions  between  the  Agency  and  the  property  owner  are  incon¬ 
clusive  and  it  appears  that  agreement  with  the  owner  cannot  be  reached,  the 
Agency  requests  the  Attorney  General  to  initiate  condemnation  proceedings.  All 
the  Agency’s  title  information  is  made  available  to  the  Attorney  General.  These 
proceedings  are  initiated  in  the  U.S.  District  Court  for  the  District  of  Columbia 
pursuant  to  the  act  of  Congress  entitled  “An  act  to  provide  for  the  acquisition 
of  land  in  the  District  of  Columbia  for  the  use  of  the  United  States,”  approved 
March  1,  1929  (  45  Stat.  1415),  (D.C.  Code  1961,  Ed-16-619  et  seq.)  or  acts  which 
may  amend  or  supplement  said  act,  in  particular,  act  of  December  23,  1963 
(77  Stat.  577)  (P.L.  88-241). 

There  is,  of  course,  under  rules  71A  of  the  Federal  Rules  of  Civil  Procedures 
governing  condemnation  cases,  provision  for  personal  service  by  the  U.S.  Mar¬ 
shall’s  office  which  takes  about  20  days  for  both  foreign  and  local  service  and 
there  is  provision  for  publication,  in  a  newspaper  of  general  circulation  for  all 
not  personally  served,  once  a  week  for  3  successive  weeks ;  in  addition,  a  copy 
of  the  notice  is  mailed  to  all  persons  whose  addresses  are  known  and  who  have 
not  been  served. 

After  the  Agency  has  acquired  land,  it  proceeds  to  sell  or  lease  project  land. 
Before  it  sells  or  leases  any  land,  it  must  obtain  two  bona  fide  reuse  appraisals 
on  the  fair  value  of  the  land  under  the  publicly  approved  urban  renewal  plan 
for  the  project  area. 

Although  the  Agency  may  sell  or  lease,  it  may  do  so  without  a  public  bidding 
but  only  after  a  public  hearing,  after  10  days’  public  notice  by  the  Agency  upon 
the  proposed  lease  or  sale  and  the  provisions  thereof  (sec.  5-706 (c),  D.C.  Code 
1961  ed.). 

The  sales  contracts,  deeds  and  lease  agreements  contain  provisions  relating  to 
land  value,  monthly  carrying  charges,  rent,  and  tax  payments  (where  leased), 
restrictions  on  use  of  the  land  pursuant  to  the  urban  renewal  plan,  dates  for  com¬ 
mencement  and  completion  of  construction  and  other  matters  relating  to  sale  of 
stock  and  nondiscrimination.  Covenants  on  four  of  these  items  enable  the  Agency 
to  recapture  the  land  in  case  of  breach  of  covenant  and  default  thereunder.  A 
so-called  condition  subsequent  provision  is  contained  in  our  sales  contracts  and 
deeds  which  establishes  this  right. 

After  acquisition,  the  Agency’s  most  intricate  operation  then  begins;  i.e., 
property  management  and  family  and  business  relocation.  The  Agency  is  required 
by  the  District  of  Columbia  Redevelopment  Act  of  1945,  as  amended,  and  by  the 
provisions  of  title  I  of  the  Housing  Act  of  1949,  as  amended,  to  provide  assistance 
in  rehousing  persons  to  be  displaced  from  any  of  its  projects.  In  the  relocation 
of  persons,  they  must  be  rehoused  in  safe  and  sanitary  accommodations  within 
their  financial  means.  Many  of  the  people  to  be  displaced  are  eligible  for  low- 
cost  public  housing  owned  and  managed  by  the  National  Capital  Housing  Author¬ 
ity.  The  Housing  Act  provides  for  the  payment  of  moving  expenses  and  direct 
property  losses  for  displacees.  For  a  business,  the  act  allows  up  to  $3,000  for 
direct  property  loss  or  moving  expenses  or  for  certified  moving  expenses  only, 
an  amount  not  to  exceed  $25,000.  Certain  other  payments  are  available  for  small 
businesses.  This,  of  course,  is  of  great  aid  to  the  Agency  in  its  relocation  program 
and  helps  to  relieve  the  economic  plight  of  those  forced  to  move  because  of  the 
requirements  of  the  publicly  approved  urban  renewal  plan. 
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In  carrying  out  its  functions  of  demolition  and  construction  of  site  improve¬ 
ments,  the  Agency  is  subject  to  the  formal  advertising  procedures  imposed  on  all 
Federal  agencies  by  R.S.  3709.  Professional  consultant  services  may,  of  course, 
be  obtained  without  competitive  bidding. 

Sincerely, 

Phil  A.  Doyle,  Executive  Director. 


Reply  From  Federal  Radiation  Council 

Federal  Radiation  Council, 
Washington,  D.C.,  March  12,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Chairman  :  I  am  pleased  to  transmit  to  you  the  following  information 
requested  in  your  letter  of  February  12  pertaining  to  the  application  of  section  3 
of  the  Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002) . 

The  following  general  information  is  provided  as  background  to  assist  your 
staff  in  interpreting  our  answers  to  your  questions. 

The  Federal  Radition  Council  was  established  by  Executive  Order  10831  and 
made  statutory  by  Public  Law  86-373,  section  274h.  The  purpose  of  the  Council 
is  to  advise  the  President  with  respect  to  radiation  matters,  directly  or  indirectly 
affecting  health,  including  guidance  for  all  Federal  agencies  in  the  formulation  of 
radiation  standards  and  in  the  establishment  and  execution  of  programs  of 
cooperation  with  States.  Its  membership  consists  of  the  Secretaries  of  Health, 
Education,  and  Welfare  (present  chairman)  ;  Agriculture;  Commerce;  Defense; 
and  Labor  ;  and  the  Chairman  of  the  Atomic  Energy  Commission. 

The  Council  staff  consists  of  two  professional  personnel  and  two  secretarial 
personnel.  It  is  hired  directly  by  the  Council  under  its  own  budget.  The  positions 
are  all  civilian  career  appointment. 

The  Council  issues  two  kinds  of  reports.  One  contains  recommendations  for 
the  guidance  of  Federal  agencies  in  the  planning  and  implementation  of  their 
radiation  protection  activities.  When  approved  by  the  President,  these  are  pub¬ 
lished  in  the  Federal  Register.  The  other  contains  technical  analyses  but  no 
recommendations.  When  approved  by  the  President,  these  are  published  directly 
and  are  available  through  the  Superintendent  of  Documents. 

Your  questions  and  our  answers  are  as  follows  : 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches,  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply? 

Answer.  Section  3  of  the  Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002) 
applies  to  those  reports  of  the  Federal  Radiation  Council  which  have  been  ap¬ 
proved  by  the  President.  The  Council  has  no  subordinate  divisions,  bureaus,  or 
branches. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish : 

(а)  Descriptions  of  its  central  and  field  organization  (see  section  3(a)(1) 
of  the  Administrative  Procedure  Act)  ; 

(5)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (see  section  3(a)  (2)  of  statute)  ; 

(o)  Substantive  rules  adopted  as  authorized  by  law  (see  sections  3(a)(3) 
of  statute)  ; 

(d)  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  section  3(a)  (3)  of  statute)  ; 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law 
(see  section  3(a)(3)  of  statute)  ? 

Answer  2.  (a)  As  as  advisory  body  to  the  President,  the  organization  of  the 
Federal  Radiation  Council  is  published  in  the  U.S.  Government  Organization 
Manual.  It  has  not  been  published  in  the  Federal  Register.  The  council  has  no 
field  organization. 

(б)  Reports  of  the  Council  containing  recommendations  for  consideration  by 
the  President  are  submitted  in  the  form  of  a  memorandum  for  the  President. 
When  approved  by  the  President,  the  memorandum  is  published  in  the  Federal 
Register.  The  background  material  supporting  the  recommendations  is  pub- 
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lished  separately  and  is  available  through  the  Superintendent  of  Documents. 
(See  attachments  1,  2,  and  3).  Reports  containing  technical  information  and 
conclusions  for  the  information  of  the  President  are  published  separately  and 
are  available  through  the  Superintendent  of  Documents  when  approved  by  the 
President.  ( See  attachments  4,  5,  and  6) . 

(c),  ( d ),  and  (e).  See  the  answer  to  2(6).  (The  Federal  Radiation  Council 
has  no  rulemaking  function) . 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and  in¬ 
terim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b) 
of  the  Administrative  Procedure  Act  or  other  authority. 

Answer.  Same  as  for  2(6). 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim  and 
final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause  requires 
they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative  Proce¬ 
dure  Act  or  other  authority? 

Answer.  None.  See  the  answer  to  2  ( 6 ) . 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings  ? 

Answer.  None. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Answer.  See  the  answer  to  2  ( 6 ) . 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to 
the  general  public,  either  by  statute,  rule  or  practice? 

Answer.  See  the  answer  to  2(6). 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  required 
in  any  manner  to  resort  to  organization  or  procedure  not  published  in  the  Federal 
Register  (see  section  3(a)  of  the  Administrative  Procedure  Act)  ? 

Answer.  None. 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure 
Act  or  other  authority? 

Answer.  None. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority  ? 

Answer.  None. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

Answer.  The  official  record  of  the  Federal  Radiation  Council  consists  of  those 
reports  approved  by  the  President. 

As  requested  in  your  letter,  two  copies  each  of  FRC  reports  1  through  6  are 
attached. 

Sincerely  yours, 


Paul  C.  Tompkins,  Executive  Director. 


Reply  From  Foreign-Trade  Zones  Board 

The  Foreign-Trade  Zones  Board, 

Washington,  D.C.,  March  17, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  Congress  of  the  United  States. 
Dear  Mr.  Chairman  :  In  reply  to  your  letter  of  February  12,  enclosed  is  a 
detailed  response  to  the  questions  which  you  asked  concerning  Foreign-Trade 
Zones  Board  activities  with  respect  to  section  3  of  the  Administrative  Procedure 
Act  of  1946  (  5U.S.C.  1002). 

Also  enclosed  are  two  copies  of  a  booklet  entitled  “Laws,  Regulations,  and  Other 
Information  Relating  to  Foreign-Trade  Zones  in  the  United  States.”  This 
booklet  contains  Foreign-Trade  Zones  Board  Regulations  (15  CFR  400)  into 
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which  have  been  incorporated  Board  orders  to  date  pertaining  to  implementation 
of  the  provisions  of  5  U.S.C.  1002. 

We  appreciate  the  telephonic  arrangements  made  with  Mr.  Archibald  of  your 
staff  for  an  extension  of  time  for  submission  of  this  report  from  March  15  to 
this  time. 

Sincerely  yours, 

Richard  H.  Lake,  Executive  Secretary. 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply, 

Foreign-Trade  Zones  Board  activity  to  which  5  U.S.C.  1002  is  generally  ap¬ 
plicable  includes  administration  of  the  Foreign-Trade  Zones  Act,  as  amended, 
and  the  establishment,  operation,  and  maintenance  of  foreign-trade  zones  estab¬ 
lished  thereunder.  There  are  no  constituent  elements  of  the  Board  to  which 
this  section  does  not  apply. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish:  (a)  Descriptions  of  its  central  and  field  organization  (see  sec. 
3(a)  (1)  of  the  APA). 

Foreign-Trade  Zones  Board  Regulations  (15  CFR  400),  which  are  published 
in  the  basic  official  publication  of  the  Board,  entitled  “Laws,  Regulations,  and 
Other  Information  Relating  to  Foreign-Trade  Zones  in  the  United  States”  (copy 
attached).  This  publication  is  reprinted  whenever  stock  level  so  warrants 
or  Board  regulations  have  been  substantially  revised.  Any  changes  in  Board 
regulations  are  formalized  in  Board  orders  which  are  published  in  the  Federal 
Register  and  incorporated  in  published  Board  regulations. 

(b)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (see  sec.  3(a)(2)  of  statute). 

See  answer  to  2(a),  above.  The  booklet  containing  Board  regulations  also 
contains  Bureau  of  Customs  regulations  pertaining  to  foreign-trade  zones  (19 
CFR  30).  Together,  these  regulations  set  forth  the  course  and  method  by 
which  Board  actions  are  channeled  and  determined.  They  include  the  nature  and 
requirements  of  formal  procedures  as  well  as  forms  and  instructions  for  com¬ 
pliance  with  applicable  laws  and  regulations. 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3)  of 
statute). 

See  answers  to  2  ( a )  and  2  ( b ) ,  above. 

(d)  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)  (3)). 

See  answers  to  2(a)  and  (b),  above. 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with 
law  (see  sec.  3(a)  (3)  of  statute). 

The  Board  does  not  issue  special  rules  to  named  persons. 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and 
interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(b) 
of  the  APA  or  other  authority. 

Foreign-Trade  Zones  Board  orders  in  adjudication  of  cases  are  published  in 
the  Federal  Register. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administrative 
Procedure  Act  or  other  authority? 

See  answer  to  3,  above.  There  are  no  exceptions. 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings? 

See  answers  to  3  and  4,  above. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the 
records  and  files,  interpretations  and  legal  opinions  of  your  agency? 

Records  and  files  of  the  Foreign-Trade  Zones  Board  are  maintained  by  the 
executive  secretary  of  the  Board  and  are  available  for  public  inspection  at  hie 
office.  In  addition  to  the  opportunity  to  physically  inspect  this  material,  mem¬ 
bers  of  the  public  who  submit  written  requests  for  information  contained  in 
these  records  and  files  are  furnished  such  information  except  under  the  cir¬ 
cumstances  discussed  in  7,  below. 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to 
the  general  public,  either  by  statute,  rule  or  practice? 
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General  policy  with  respect  to  formal  applications  filed  with  the  Board  in  con¬ 
nection  with  proposed  zones  is  that  certain  items  of  information  are  made  avail¬ 
able  for  general  public  information  ;  and  that  the  contents  of  such  formal  applica¬ 
tions  and  supporting  exhibits  are  made  available  to  interested  parties  properly 
and  directly  concerned.  Board  Regulations  (sec.  400.605)  provide  that  other 
information  concerning  such  applications,  which  is  not  made  available  for  gen¬ 
eral  public  information,  will  not  be  made  public  except  upon  a  showing  satis¬ 
factory  to  the  Board  of  the  public  necessity  or  desirability  therefor,  or  with  the 
consent  of  the  applicant.  In  addition,  as  may  be  determined  by  the  Board,  certain 
matters  of  official  record  may  be  considered  “confidential  for  good  cause  found” 
(sec.  3(c),  5  U.S.C.  1002),  and  upon  that  premise  the  Board  may  decline  to  make 
them  available  for  inspection  or  otherwise. 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  required 
in  any  manner  to  resort  to  organization  or  procedure  not  published  in  the  Federal 
Register  (see  section  3(a)  of  the  Administrative  Procedure  Act)  ? 

Private  parties  dealing  with  the  Foreign-Trade  Zones  Board  are  at  no  time  re¬ 
quired  to  resort  to  organization  or  procedure  which  is  not  provided  for  in  Board 
regulations. 

9.  In  what  types  of  cases  has  you  agency  refrained  from  publishing  rules  where 
there  is  involved  any  function  of  the  United  States  requiring  secrecy  in  the  public 
interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure  Act  or  other 
authority  ? 

There  have  been  no  cases  in  which  the  Board  has  refrained  from  publishing 
rules  due  to  a  function  of  the  United  States  requiring  secrecy  in  the  public 
interest. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 

There  have  been  on  circumstances  requiring  the  Foreign-Trade  Zones  Board 
to  refrain  from  publishing  rules  relating  solely  to  internal  agency  management. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

These  records  include :  applications  for  grants  to  establish,  operate,  and  main¬ 
tain  a  zone ;  applications  for  modification  of  a  grant ;  applications  to  release 
merchandise  from  a  zone  to  United  States  customs  territory ;  periodic  reports  by 
the  grantee  of  each  zone ;  schedules  of  rates  and  charges  of  the  grantee  for  use 
of  facilities  and  services  within  a  zone ;  zone  grantee’s  own  rules,  regulations,  and 
practices  for  the  operation  of  a  zone;  transcripts  of  the  proceedings  of  public 
hearings  held  in  connection  with  the  investigation  of  applications  for  grants  to 
establish  zones  and  of  other  hearings  of  the  Board  relating  to  the  operation  and 
administration  of  zones ;  Board  orders ;  and  annual  reports  of  the  Foreign-Trade 
Zones  Board  to  Congress. 


Reply  From  Indian  Arts  and  Crafts  Board 

Indian  Arts  and  Crafts  Board, 

U.S.  Department  of  the  Interior, 

Washington,  March  16, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Committee  on  Government  Operations,  U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  We  have  your  letter  of  February  12  requesting  informa¬ 
tion  regarding  the  informational  services  of  the  Indian  Arts  and  Crafts  Board 
as  related  to  section  3  of  the  Administrative  Procedure  Act  of  1946. 

The  Indian  Arts  and  Crafts  Board,  created  by  an  act  of  Congress  in  1935, 
serves  Indians,  Eskimos,  and  the  general  public  as  an  informational,  promo¬ 
tional,  and  advisory  clearinghouse  for  all  matters  pertaining  to  the  develop¬ 
ment  of  authentic  Indian  and  Eskimo  arts  and  crafts.  The  Board  publishes 
a  series  of  fact  sheets  dealing  with  various  aspects  of  Indian  and  Eskimo  arts  and 
crafts,  in  addition  to  the  quarterly  circular  smoke  signals.  Two  copies  of  each 
publication  are  enclosed  for  your  information.  These  publications  are  available 
to  the  public  upon  request  free  of  charge. 

Other  information  regarding  Indian  and  Eskimo  arts  and  crafts  is  avail¬ 
able  to  the  public  through  the  facilities  of  our  library  reference  books.  Because 
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these  books  are  a  part  of  the  Board’s  permanent  collection  of  reference  books, 
they  are  not  available  on  a  loan  basis.  Hence,  anyone  desiring  to  use  them  must 
do  so  during  office  hours. 

Mr.  Graham  E.  Holmes,  Assistant  Commissioner  of  the  Bureau  of  Indian 
Affairs,  is  liaison  officer  for  this  office.  He  may  be  reached  at  code  183,  extension 
5706. 

Sincerely  yours, 

Robert  G.  Hart,  General  Manager. 


Reply  From  Interagency  Committee  on  Oceanography 

Interagency  Committee  on  Oceanography 
of  the  Federal  Council  for  Science  &  Technology, 

Washington,  D.C.,  March  IS,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Mouse 
of  Representatives. 

Dear  Congressman  Moss  :  This  is  in  reply  to  your  letter  of  February  12,  1965, 
inquiring  about  the  public  information  policy  of  the  Interagency  Committee 
on  Oceanography  and  its  compliance  with  section  3  of  the  Administrative  Pro¬ 
cedure  Act  of  1946  (5  U.S.C.  1002) . 

The  answers  to  your  questions  are  as  follows  : 

1.  The  function  of  the  Interagency  Committee  on  Oceanography  (ICO)  is  to 
coordinate  the  participation  of  the  various  Federal  agencies  in  the  national 
oceanographic  program.  In  doing  so,  the  ICO  prepares  the  national  program 
and  plans  the  program  budget.  Although  the  ICO  does  not  deal  directly  with 
the  general  public  in  any  business  capacity,  it  does,  in  compliance  with  5  U.S.C. 
1002,  provide  information  about  its  activities,  and  those  of  all  of  its  panels  or 
subdivisions,  to  individuals  or  organizations  requesting  it. 

2(a).  The  organization  of  the  ICO  is  described  in  the  following  publications: 

A.  The  National  Oceanographic  program,  fiscal  year  1966,  ICO  Pamphlet  No. 
17,  p.  —  v.  — .  A  copy  of  this  pamphlet  is  forwarded  herewith  as  enclosure  ( 1 ) . 
A  similar  description  w’ill  be  published  in  subsequent  annual  program  documents. 

B.  National  Oceanographic  Program,  1965,  Hearings  Before  the  Subcommit¬ 
tee  on  Oceanography  of  the  Committee  on  Merchant  Marine  and  Fisheries  of 
the  8Sth  Congress,  serial  No.  88-23,  GPO,  p.  23  ff.  — .  A  copy  is  attached 
as  enclosure  (2). 

C.  The  Interagency  Committee  on  Oceanography  Roster*  This  unofficial 
publication  contains  an  organizational  grouping  of  the  names  of  ICO  members, 
observers,  and  panel  representatives.  A  copy  is  attached  as  enclosure  (3). 

2(b).  The  means  by  which  the  ICO  carries  out  its  functions  is  delineated 
in  the  foreword  to  the  National  Oceanographic  Program,  fiscal  year  1966,  ICO 
Pamphlet  No.  17  (see  enclosure  (1)). 

2  (c),  (d),  (e).  The  Interagency  Committee  on  Oceanography  is  subordinate 
to  the  Federal  Council  for  Science  and  Technology.  The  Council  was  estab¬ 
lished  by  Executive  Order  10807  of  March  18,  1959.  A  copy  of  this  order  is 
attached  as  enclosure  (4).  Accordingly,  statements  of  rules  and  policies  are 
the  prerogative  of  the  parent  organization. 

3,  4,  5.  Not  applicable.  The  Interagency  Committee  on  Oceanography  would 
not  conventionally  become  involved  in  legal  matters  or,  for  that  matter,  in  any 
situation  requiring  opinions,  orders,  citations,  or  interpretations,  etc. 

6.  Records  and  files  are  made  available  to  the  general  public  upon  informal 
request. 

7.  The  ICO  is  not  normally  concerned  with  classified  material.  Accordingly, 
records  of  its  activities  are  available  to  the  general  public.  Exceptions  might 
include,  for  instance : 

(a)  Records  of  executive  sessions. 

( b )  Privileged  material  received  from  industrial  organizations. 

( c)  Intrabureau  for  official  use  only  material. 

8.  Private  parties  normally  deal  directly  with  the  ICO  either  by  correspond¬ 
ence,  telephone,  or  personal  visit.  Matters  discussed  involve  only  information 
about  the  progress  of  the  national  oceanographic  program.  The  ICO  com¬ 
mits  neither  agencies  or  persons  in  the  Federal  Government  to  dealings  of  any 
kind. 
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9.  Not  applicable. 

10.  Not  applicable. 

11.  The  ICO  staff  has  never  formally  defined  an  official  record ;  these  are 
construed  as  being  documents  relating  to  the  planning,  coordination,  execution, 
or  control  of  the  national  oceanographic  program.  These  documents  may  in¬ 
clude  directives,  letters,  or  memorandums ;  they  may  originate  in  any  of  20 
Federal  agencies. 

In  clarification  of  the  above,  it  must  be  emphasized  that  the  ICO  is  not  a 
funded  agency.  It  neither  authorizes,  directs,  nor  controls  commitments  or 
actions  of  any  segment  of  the  Federal  Government.  The  Committee  has  no 
dealings  with  the  general  public  except  in  the  provision  of  information  on  re¬ 
quest.  As  stated  in  Mr.  Abel’s  letter  to  you  of  October  7,  1963  (in  response 
to  your  letter  of  Aug.  8,  1963),  these  dealings  are  usually  accomplished  on  a 
relatively  informal  basis.  A  copy  of  this  previous  correspondence  is  attached 
as  enclosure  (5). 

I  am  enclosing  two  copies  of  each  of  the  publications  cited  in  the  answer 
to  question  2(a).  If  I  can  be  of  further  asistance  to  you,  please  let  me  know. 
My  telephone  number  is  code  11,  extension  83464. 

Sincerely  yours, 

William  W.  Windom,  Administrative  Officer. 


Reply  From  Interdepartmental  Savings  Bond  Committee 


Interdepartmental  Savings  Bond  Committee, 

Washington,  D.C.,  March  12, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  In  reply  to  your  request  of  February  12,  1965,  it  is  our  belief 
that  section  3  of  the  Administrative  Procedure  Act  of  1964  (5  U.S.C.  1002)  has 
no  application  to  the  Interdepartmental  Savings  Bonds  Committee.  The  Com¬ 
mittee  has  no  control  of  functions,  issues  no  regulations,  rules  or  orders,  and 
does  not  adjudicate  cases.  The  only  records  maintained,  aside  from  internal 
operating  records,  are  the  reports  of  the  various  departments  as  to  the  execution 
and  results  of  sales  promotions  plans.  These  reports  are  summarized  and  widely 
circulated.  Copies  will  be  furnished  anyone  on  request. 

The  organization  and  functions  of  the  Committee  are  set  out  in  Executive 
Order  10626,  which  was  published  in  title  20,  Federal  Register,  page  5671.  Two 
copies  of  the  Executive  order  are  attached.  A  statement  of  the  Committee’s 
general  functions  is  published  in  the  U.S.  Government  Organization  Manual 
each  year. 

If  for  any  reason  a  more  detailed  reply  to  your  inquiry  is  desired,  please  con¬ 
tact  Mr.  John  H.  Grosvenor,  Jr.,  code  184,  extension  2238,  who  will  obtain  any 
information  you  may  desire. 

Sincerely  yours, 


John  W.  Macy,  Jr.,  Chairman. 


Reply  From  Migratory  Bird  Conservation  Commission 

Migratory  Bird  Conservation  Commission, 

Washington,  D.C.,  March  10, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  The  following  information  is  furnished  in  reply  to  your 
request  of  February  12.  Liaison  can  be  maintained  with  the  secretary  of  the 
Migratory  Bird  Conservation  Commission  whose  telephone  number  is  code  183, 
extension  4676. 

Answers  to  your  questions  as  they  relate  to  the  Migratory  Bird  Conservation 
Commission  follow : 

1.  The  only  functions  of  the  Migratory  Bird  Conservation  Commission,  which 
was  created  by  section  2  of  the  Migratory  Bird  Conservation  Act  (45  Stat.  1222, 
as  amended,  16  U.S.C.  715a),  are  to  consider  and  pass  upon  areas  recommended 
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by  the  Secretary  of  the  Interior  for  purchase  or  rental  under  that  act  and  to 
fix  the  price  or  prices  at  which  such  areas  may  be  purchased  or  rented.  Since 
these  functions  are  prescribed  by  statute,  5  U.S.C.  1002  has  limited  application  and 
the  only  part  that  may  be  applicable  is  the  subsection  relating  to  availability  of 
matters  of  official  record  (5  U.S.C.  1002(c)).  There  are  no  divisions,  bureaus, 
branches,  or  other  constituent  units  of  the  Migratory  Bird  Conservation  Com¬ 
mission. 

2.  (a)  The  Commission  has  no  field  organization.  Its  central  organization  is 
published  in  the  annual  report  of  the  Migratory  Bird  Conservation  Commission, 
which  is  presented  to  the  Congress  each  year  pursuant  to  section  3  of  the  Migra¬ 
tory  Bird  Conservation  Act  (16  U.S.C.  715b). 

(b)  Not  published. 

(c)  The  Commission  has  adopted  no  substantative  rules. 

(d)  Since  the  Commission  does  not  deal  directly  with  the  public  there  are  no 
standards  of  general  policy  or  interpretations  formulated  and  adopted  for  the 
guidance  of  the  public. 

(e)  The  Commission  does  not  address  rules  to  and  serve  them  upon  named 
persons. 

3,  4,  and  5.  Do  not  apply  to  the  Migratory  Bird  Conservation  Commission. 

6.  The  summary  of  the  minutes,  boundary  limits,  and  acreage  of  a  proposed 
area,  and  the  annual  report  of  the  Commission  are  available  to  the  public  upon 
request.  The  annual  report  contains  tables  showing  by  refuge  the  acres  ac¬ 
quired  and  the  total  price  paid. 

7.  The  Commission  retains  as  restricted  material  certain  appraisal  data 
pending  acquisition  of  the  land. 

8.  None. 

9  and  10.  Not  applicable  to  the  Commission’s  functions. 

11.  The  official  record  of  the  Commission  is  defined  as  the  summary  of  minutes, 
appraisal  data,  and  correspondence. 

Two  copies  of  the  Report  of  the  Migratory  Bird  Conservation  Commission  for 
the  fiscal  year  ended  June  30, 1964,  are  enclosed. 

Sincerely  yours, 


Albert  J.  Rissm an. 

Secretary,  Migratory  Bird  Conservation  Commission . 


Reply  From  President’s  Missile  Sites  Labor  Commission 

President’s  Missile  Sites  Labor  Commission, 

Washington,  D.C.,  March  12,  1965, 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Congressman  Moss  :  This  is  in  reply  to  your  letter  of  February  12,  1965, 
concerning  the  provisions  of  section  3  of  the  Administrative  Proceuure  Act  of 
1946  (5  U.S.C.  1002). 

The  following  information  is  furnished  in  reply  to  your  numbered  ques¬ 
tions  : 

1.  The  Commission  was  established  by  Executive  Order  10946  on  May  26, 
1961,  for  the  purpose  of  developing  policies,  procedures,  and  methods  of  adjust¬ 
ment  for  labor  problems  at  missile  and  space  sites.  The  functions  of  the  Com¬ 
mission  are  set  forth  in  detail  in  the  Executive  order,  copy  of  which  is  enclosed. 
Briefly,  the  major  functions  of  the  Commission  as  stated  in  the  Executive  order 
are : 

(a)  The  establishment  of  a  Missile  Site  Labor  Commission  composed  of  an 
equal  number  of  labor,  management,  and  public  members.  The  Secretary  of 
Labor  is  the  Chairman  of  the  Commission  and  the  Director  of  the  Federal  Media¬ 
tion  and  Conciliation  Service  is  Vice  Chairman. 

(b)  The  establishment  of  tripartite  Missile  Site  Labor  Relations  Committees, 
including  representatives  of  contracting  agencies  and  the  Federal  Mediation  and 
Conciliation  Service,  at  missile  and  space  sites. 

(c)  The  Commission  to  consult  with  Government  contracting  agencies  as  well 
as  the  National  Labor  Relations  Board.  In  turn,  these  agencies  are  required  to 
cooperate  with  the  Commission. 
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(d)  The  Commission  to  develop  with  Federal  contracting  agencies  and  the 
parties’  implementation  of  the  Executive  order  through  collective  bargaining 
agreements  or  other  arrangements  to  assure  no  strikes  or  lockouts  on  missile 
sites. 

( e )  The  Commission  to  take  such  other  action  to  promote  the  policies  of  the 
order  and  make  recommendations  to  Government  agencies,  management,  and  labor 
to  assure  efficient  and  economical  completion  of  missile  programs. 

(/)  The  establishment  of  procedures  to  anticipate  and  resolve  labor  relations 
problems  where  voluntary  procedures  fail,  and  to  utilize  legal  proceedings,  so  far 
as  these  will  be  effective. 

There  are  no  divisions,  bureaus,  branches  or  other  constituent  units  of  your 
agency  to  which  the  section  does  not  apply. 

2.  (a)  The  Commission  publishes  annually  a  report  to  the  President  of  the 
United  States  which  describes  the  organization,  functions,  and  accomplishments 
of  the  central  and  field  organization  of  the  Commission.  Copies  of  our  first  and 
second  annual  reports  are  enclosed.  The  third  annual  report  is  in  the  process  of 
being  printed  and  will  be  published  shortly.  Executive  Order  10946  was  pub¬ 
lished  in  the  Federal  Register  at  the  time  of  its  issuance  on  May  26,  1961. 

( 6 )  Shortly  after  the  Commission  was  created,  a  construction  labor  policy  and 
an  industrial  labor  policy  were  issued.  These  policies  have  been  used  to  guide  the 
Commission  in  the  issuance  of  many  decisions  and  recommendations  concerning 
specific  disputes.  Copies  of  these  policy  statements  are  enclosed.  These  policy 
statements,  as  well  as  decisions  and  recommendations,  have  always  been  fur¬ 
nished  to  all  interested  parties  involved  in  the  disputes,  including  other  Govern¬ 
ment  agencies,  and  have  been  released  to  the  press. 

(c)  The  Commission  has  not  adopted  any  substantive  rules  as  authorized  by 
law :  The  Commission  has  issued  decisions  and  recommendations,  concerning 
specific  disputes  and  labor-management  problems  on  missile  and  space  sites, 
which  have  been  accepted  by  the  parties  on  a  voluntary  basis. 

( d )  The  disputes  which  come  under  the  Commission’s  jurisdiction  are  always 
between  private  organizations;  specifically,  companies  and  unions  working  on 
missile  and  space  sites.  For  this  reason,  statements  of  general  policy  or  inter¬ 
pretations  formulated  for  the  guidance  of  the  public  are  not  required. 

( e )  As  explained  in  2(c)  above,  the  Commission  has  not  issued  any  rules  ad¬ 
dressed  to  or  served  upon  named  persons  in  accordance  with  law. 

3.  As  stated  in  2(6)  above,  copies  of  all  decisions  and  recommendations  of  the 
Commission  are  furnished  to  all  parties  to  the  dispute  and  are  released  to  the 
press.  In  addition,  the  Commission  furnishes  copies  of  all  decisions  and  recom¬ 
mendations  to  scholars,  university  and  public  libraries,  or  any  other  interested 
individual,  upon  request. 

4.  There  have  been  no  Commisison  decisions  or  recommendations  which  were 
confidential  and,  therefore,  not  published. 

5.  Not  applicable.  See  4  above. 

6.  The  records  and  files  of  the  Commission  are  available  to  individuals  and 
groups  who  have  a  direct  and  proper  interest  in  the  matter  under  consideration. 

7.  The  nature  of  our  operation  precludes  granting  to  the  general  public  in¬ 
formation  which  would  violate  the  privacy  or  confidence  of  individuals  or  groups 
who  may  have  placed  the  information  before  the  Commission. 

8.  The  private  parties  (companies  and  unions)  dealing  with  the  Commission 
have  not  been  required  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register. 

9.  The  Commission  has  handled  no  disputes  involving  a  function  of  the  United 
States  requiring  secrecy  in  the  public  interest. 

10.  The  Commission  has  formulated  no  rules  involving  matters  relating  solely 
to  internal  agency  management. 

11.  The  Commission’s  definition  of  official  record  includes  Commission  deci¬ 
sions,  recommendations,  annual  reports,  and  any  other  information  in  Commis¬ 
sion  files  not  held  to  be  confidential  for  good  cause. 

If  you  desire  any  further  information,  please  contact  Mr.  Richard  P.  Chambers 
of  my  staff,  on  code  110,  extension  3553,  and  he  will  be  happy  to  assist  you. 

Very  truly  yours, 


Julius  E.  Kuczma,  Executive  Secretary. 
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Reply  From  National  Agricultural  Advisory  Commission 


U.S.  Department  of  Agriculture, 

National  Agricultural  Advisory  Commission, 

Washington,  D.C.,  March  12, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and.  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  Reference  is  made  to  your  letter  of  February  12,  1965,  ad¬ 
dressed  to  the  Secretary,  National  Agricultural  Advisory  Commission.  The 
letter  contains  a  series  of  questions  relating  to  the  application  of  section  3  of  the 
Administrative  Procedure  Act  to  such  Commission. 

The  National  Agricultural  Advisory  Commission  was  created  by  Executive 
Order  10472,  dated  July  20,  1953,  as  amended  by  Executive  Order  10937,  dated 
May  3,  1961.  Copies  of  such  executive  orders  are  attached  hereto.  The  sole 
function  of  the  Commission  is  to  review,  at  the  request  of  the  Secretary  of 
Agriculture,  the  policies  and  administration  of  farm  programs  within  the  juris¬ 
diction  of  the  Department  of  Agriculture  and  advise  the  Secretary  in  regard 
thereto. 

The  Commission  does  not  make  rules  for  the  guidance  of  the  public ;  it  issues 
no  final  opinions  or  orders  in  the  adjudication  of  cases  or  otherwise;  it  does 
nothing  on  which  the  public  must  rely.  Rather,  it  acts  solely  in  an  advisory 
capacity  to  the  Secretary  of  Agriculture,  and  thus  its  functions  are  considered 
as  relating  solely  to  the  internal  management  of  the  Department  of  Agriculture. 
The  Commission  has,  therefore,  been  viewed  as  not  being  subject  to  section  3  of 
the  Administrative  Procedure  Act. 

The  Commission  has  not  attempted  to  develop  a  definition  of  “official  records” 
as  used  in  section  3(c)  of  the  Administrative  Procedure  Act,  since  all  of  its 
records  relately  solely  to  the  internal  management  of  the  Department  of  Agri¬ 
culture.  Such  records  consist  of  minutes  of  its  meetings,  recommendations, 
internal  memoranda  and  reports,  all  of  which  are  for  use  within  the  Department 
of  Agriculture. 

Because  of  the  view  that  the  functions  of  the  Commission  are  matters  relating 
solely  to  internal  management  of  the  Department  of  Agriculture,  as  that  term 
is  used  in  section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  102),  we  have 
not  attempted  to  answer  specifically  each  question  presented  by  you.  However, 
if  I  can  be  of  any  further  assistance  in  this  matter,  please  call  me  on  code  111, 
extension  3575. 

Sincerely  yours, 


Frank  Lowenstein, 

Executive  Secretary,  national  Agricultural  Advisory  Commission. 


Reply  From  National  Capital  Housing  Authority 

National  Capital  Housing  Authority, 

Washington,  D.C.,  March  It,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Moss  :  This  is  in  response  to  your  letter  of  February  12,  1965,  con¬ 
cerning  section  3  of  the  Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002). 
Responses  are  numbered  in  accordance  with  specific  questions  contained  in  your 
letter. 

1.  Generally,  to  what  functions  of  your  agency  does  5  U.S.C.  1002  apply?  Are 
there  any  divisions,  bureaus,  branches  or  other  constituent  units  of  your  agency 
to  which  the  section  does  not  apply  ? 

This  agency,  including  constituent  units,  has  considered  its  operations  to  come 
within  the  second  exception  of  5  U.S.C.  1002  provisions  (matters  relating  to 
internal  management)  on  the  following  basis : 

(a)  Agency  operations  involve  the  development  and  management  of  public 
housing  in  the  District  of  Columbia  for  low-income  families  of  the  District. 
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(lb)  There  is  no  field  organization  outside  the  District  of  Columbia,  where  the 
agency  is  located  and  operates. 

(c)  Dealings  with  the  public  involve  the  agency  primarily  with  contractors  in 
the  development  and  maintenance  of  housing,  with  housing  applicants,  and  with 
tenants  in  housing  properties  operated  by  the  agency  in  the  District  of  Columbia. 

( d )  The  agency  does  not  engage  in  rulemaking,  order  and  adjudication,  or 
licensing  activity. 

2.  In  what  official  or  unofficial  publication,  and  at  what  intervals,  does  your 
agency  publish : 

(a)  Description  of  its  central  and  field  organization  (see  sec.  3(a)(1)  of  the 
Administrative  Procedure  Act)  ; 

(b)  Statements  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined  (see  sec.  3(a)  (2)  of  statute)  ; 

(c)  Substantive  rules  adopted  as  authorized  by  law  (see  sec.  3(a)(3)  of 
statute)  ; 

(<7)  Statements  of  general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public  (see  sec.  3(a)(3)  of  statute)  ;  and 

(e)  Rules  addressed  to  and  served  upon  named  persons  in  accordance  with  law 
(see  sec.  3(a)  (3)  of  statute? 

The  only  publications  issued  by  this  agency  are :  the  annual  report  published 
in  accordance  with  the  specific  requirements  of  Public  Law  307,  73d  Congress,  The 
District  of  Columbia  Alley  Dwelling  Act,  as  amended  (sec.  5(d)),  and  three 
brochures  of  informational  nature  which  are  program  oriented  and  contain,  only 
incidentially,  information  on  organization  and  the  “general  course  and  methods  by 
which  *  *  *  functions  are  channeled  and  determined.”  Copies  of  these  publica¬ 
tions  are  enclosed. 

3.  Please  describe  the  manner  in  which  your  agency  publishes,  or,  in  accord¬ 
ance  with  published  rule,  makes  available  to  public  inspection,  all  final  and 
interim  opinions  or  orders  in  the  adjudication  of  cases,  pursuant  to  section  3(h) 
of  the  Administrative  Procedure  Act  or  other  authority. 

Not  applicable. 

4.  In  what  types  of  cases  does  your  agency  refrain  from  publishing  interim 
and  final  opinions  or  orders  where,  in  the  opinion  of  your  agency,  good  cause 
requires  they  be  held  confidential,  pursuant  to  section  3(b)  of  the  Administra¬ 
tive  Procedure  Act  or  other  authority? 

Not  applicable. 

5.  In  what  circumstances  are  unpublished  opinions  and  orders  cited  or  used 
as  precedents  in  other  proceedings? 

Not  applicable. 

6.  What  is  the  procedure  for  making  available  to  the  general  public  the  records 
and  files,  interpretations,  and  legal  opinions  of  your  agency? 

Information  is  usually  provided  by  telephone  unless  written  inquiry  is  re¬ 
ceived  in  which  case  a  written  response  is  made. 

7.  What  limitations  are  placed  upon  the  availability  of  records  and  files  to 
the  general  public,  either  by  statute,  rule,  or  practice? 

Generally,  there  is  no  restrictions  on  the  availability  of  records  and  files,  ex¬ 
cept  as  provided  by  civil  service  regulation  governing  personnel  files.  Official 
need  must  be  demonstrated  in  releasing  personal  information  on  tenants  and 
housing  applicants. 

8.  In  what  circumstances  are  private  parties  dealing  with  your  agency  re¬ 
quired  in  any  manner  to  resort  to  organization  or  procedure  not  published  in 
the  Federal  Register  (see  sec.  3(a)  of  the  Administrative  Procedure  Act)? 

Private  parties  dealing  with  the  agency  are  given  appropriate  information  at 
the  time  of  business  contact ;  i.e.,  potential  contractors  receive  specifications  and 
proposals ;  housing  applicants  are  given  appropriate  application  and  data  forms 
to  complete ;  tenants  are  given  copies  of  leases,  notices,  data  forms,  etc.,  cover¬ 
ing  their  occupancy  in  agency  housing. 

9.  In  what  types  of  cases  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  function  of  the  United  States  requiring  secrecy  in 
the  public  interest,  pursuant  to  section  3(1)  of  the  Administrative  Procedure  Act 
or  other  authority? 

Not  applicable. 

10.  In  what  circumstances  has  your  agency  refrained  from  publishing  rules 
where  there  is  involved  any  matter  relating  solely  to  internal  agency  manage¬ 
ment,  pursuant  to  section  3(2)  of  the  Administrative  Procedure  Act  or  other 
authority? 
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See  response  to  item  1  above. 

11.  What  is  your  agency’s  definition  of  “official  record”  as  used  in  section  3(c) 
of  the  Administrative  Procedure  Act? 

The  agency  has  not  defined  “official  record”  for  such  purpose. 

If  further  information  is  desired  concerning  these  matters,  contact  may  be 
made  with  the  agency’s  General  Counsel,  Mr.  William  R.  Simpson,  Jr.  (code 
128,  extension  21571). 

Sincerely  yours, 


Walter  E.  Washington,  Executive  Director. 


Reply  From  National  Capital  Transportation  Agency 


National  Capital  Transportation  Agency, 

Washington,  D.C.,  March  18, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee , 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Chairman  :  Your  letter,  dated  February  12,  1965,  requested  a  report 
concerning  the  effect  of  section  3  of  the  Administrative  Procedures  Act  of  1946 
(5  U.S.C.  1002)  on  the  activities  of  this  Agency. 

The  National  Capital  Transportation  Agency  was  established  pursuant  to 
Public  Law  86-669  (74  Stat.  537)  for  the  purpose  of  preparing  a  Transit  De¬ 
velopment  Program  for  the  National  Capital  region.  The  Agency  performs  no 
functions  of  a  regulatory,  judicial,  or  quasi- judicial  nature  under  the  purview 
of  the  Administrative  Procedures  Act  of  1946. 

I  am  designating  Mr.  Owen  J.  Malone,  Acting  General  Counsel  (telephone  code 
128,  extension  6805)  as  the  official  to  contact  in  the  event  your  committee  staff 
desires  additional  information  concerning  the  functions  of  the  Agency. 

Sincerely  yours, 


C.  Darwin  Stolzenbach,  Administrator. 


Reply  From  National  Park  Trust  Fund  Board 

National  Park  Trust  Fund  Board, 

U.S.  Department  of  the  Interior, 

National  Park  Service, 
Washington,  D.C.,  March  15, 1965. 

Hon  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss  :  This  is  in  reply  to  your  letter  of  February  12  to  the  Secretary, 
National  Park  Trust  Fund  Board,  which  was  acknowledged  by  our  letter  of 
February  19,  regarding  the  availability  of  information  from  Federal  departments 
and  agencies. 

The  Trust  Fund  Board,  established  by  Public  Law  201,  74th  Congress,  has 
five  members  who  serve  without  compensation ;  three  statutory  members,  in¬ 
cluding  the  Secretary  of  the  Interior,  the  Secretary  of  the  Treasury,  and  the 
Director  of  the  National  Park  Service,  and  two  members  appointed  by  the 
President  for  5-year  terms.  The  Director  of  the  National  Park  Service  serves 
as  Secretary  of  the  Board  and  its  official  records  are  maintained  by  Service 
personnel  as  a  part  of  their  regular  duties.  The  Board  is  authorized  to  accept, 
hold,  and  administer  gifts  or  bequests  of  money,  securities,  and  personal  prop¬ 
erty  for  the  benefit  of,  or  in  connection  with,  the  National  Park  Service. 

We  have  some  doubt  as  to  whether  the  questions  contained  in  your  letter 
generally  apply  to  the  Board’s  activities.  The  organization  of  the  Board,  duties 
of  its  officers,  and  procedures  for  conducting  its  business  are  published  in  the 
“Federal  Register,”  and  in  turn  included  in  the  “Code  of  Federal  Regulations,” 
title  36,  “Parks,  Forests,  and  Monuments,”  chapter  1,  part  9.  Statements  concern¬ 
ing  the  activities  of  the  Board  are  furnished  to  interested  parties  upon  request. 
The  Board  does  not,  however,  have  a  heaquarters  or  field  organization,  does  not 
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adjudicate  cases,  issue  interim  or  final  opinions  or  orders,  or  otherwise  engage  in 
the  activities  referred  to  in  your  letter. 

If  there  are  any  other  questions  regarding  the  Trust  Fund  Board,  we  would 
be  glad  to  answer  them.  Mr.  Carl  O.  Walker,  Chief  of  Budget  and  Finance, 
National  Park  Service,  code  183,  extension  4567,  will  be  pleased  to  act  as  liaison 
with  the  subcommittee. 

Sincerely  yours, 

George  B.  Hartzog,  Jr., 

Director,  National  Park  Service,  and  Secretary,  National  Park  Trust  Fund 
Board. 


Reply  From  the  President’s  Committee  on  Employment  of  the 

Handicapped 

The  President’s  Committee  on  Employment  of  the  Handicapped, 

Washington,  D.C.,  February  19, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Congressman  Moss  :  This  will  acknowledge  receipt  of  your  letter  of 
February  12  requesting  certain  information  from  this  Committee.  Basically, 
our  answer  in  general  is  the  same  that  the  late  Gen.  Melvin  J.  Maas  wrote  you 
as  chairman  on  April  15,  I960 ;  namely  “*  *  *  ever  since  1947  the  President’s 
Committee  has  operated  on  the  premise  that  everything  possible  should  be  done 
to  advise  and  inform  the  American  people  as  to  our  operations.”  With  reference 
to  your  reply  of  April  18,  1960,  we  have  never  exercised  classification  authority 
under  Executive  Order  10501. 

As  to  the  specific  questions : 

1.  By  the  very  nature  of  our  work  it  would  seem  to  me  that  since  we  don’t 
make  rules,  hold  hearings,  have  any  sanctions  or  powers,  judicial  review,  etc., 
the  Administrative  Procedure  Act  does  not  apply  to  any  functions  of  our  work. 

2.  (a)  We  publish  our  plans,  programs,  operations,  etc.,  in  a  number  of  ways, 
including  the  enclosed  publications :  This  Is  the  President’s  Committee,  Hand¬ 
book  for  State  and  Community  Committees,  State  Committee  Organization  and 
Financing. 

(b)  Enclosed  is  a  copy  of  our  Executive  order,  as  amended,  plus  a  recent 
statement  of  the  Committee  Executive  Secretary  to  the  Executive  Committee 
which  outlines  staff  activity  and  operations. 

(c)  Please  see  (6)  above. 

(d)  We  believe  This  Is  the  President’s  Committee  meets  this  need. 

( e )  We  have  no  such  function. 

3-10.  We  do  not  believe  these  questions  are  applicable  to  this  volunteer 
Committee  which  operates  in  the  area  of  persuasion,  information,  and  education. 
Enclosed  are  copies  of  recent  (a)  annual  meeting  minutes,  ( b )  digest  of  minutes 
of  the  Executive  Committee,  (c)  report  workshop  for  State  Chairmen  and  Sec¬ 
retaries,  and  (d)  the  Fifth  Annual  National  Meeting  Employer  Committee. 
Actually,  very  little  that  we  do  is  not  shared  with  the  public. 

11.  We  have  never  defined  official  record  under  the  section  referred  to,  nor 
do  we  now  feel  it  applicable  in  view  of  the  open  nature  of  our  work. 

We  are  unable  to  supply  you  with  any  material  as  requested  of  our  work. 
Should  your  staff  wish  further  information  or  feel  that  the  answers  were 
in  any  way  unresponsive  to  the  question,  please  ask  them  to  contact  the  Com¬ 
mittee  Executive  Secretary,  Mr.  William  P.  McCahill,  code  110,  extension  3401, 
who  has  been  with  the  Committee  since  its  inception  and  is  a  former  newspaper¬ 
man. 


Sincerely, 


Harold  Russell,  Chairman. 
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Reply  From  the  President’s  Committee  on  Equal  Employment 

Opportunity 

The  President’s  Committee  on 
Equal  Employment  Opportunity, 

Washington,  D.G.,  March  12,  1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Congressman  Moss  :  This  concerns  your  recent  letter  asking  for  various 
information  regarding  this  Committee’s  posture  in  relation  to  section  3  of  the 
Administrative  Procedure  Act  of  1946  (  5  U.S.C.  1002). 

As  you  may  know  the  President’s  Committee  on  Equal  Employment  Oppor¬ 
tunity  is  an  interdepartmental  committee  created  by  Executive  Order  10925, 
which  was  published  in  the  Federal  Register  on  March  7,  1961.  The  Committee, 
in  the  main,  serves  as  an  administrative  and  coordinating  body  over  the  equal 
employment  opportunity  activities  of  the  Federal  departments  and  agencies 
covered  by  the  Executive  order.  The  primary  enforcement  responsibility  of  the 
order  rests  with  each  individual  agency. 

Pursuant  to  authorization  of  the  order,  rules  and  regulations,  largely  con¬ 
cerned  with  internal  operations  of  agencies  affected  by  the  order,  were  promul¬ 
gated  and  published  in  the  Federal  Register  on  July  22,  1961.  The  order,  itself, 
was  amended  and  extended  by  Executive  Order  11114,  which  was  published 
in  the  Federal  Register  on  June  24,  1963.  Revised  rules  and  regulations  were 
promulgated  and  published  in  the  Federal  Register  on  September  6,  1963. 
Together,  the  orders  and  rules  and  regulations  describe  the  general  course  and 
method  of  operations  of  this  Committee. 

Formal  publications  delineating  the  committee’s  operations  are  supplemented 
by  posters  and  notices  furnished  by  the  contracting  agencies  and  published  by 
Government  contractors,  in  accordance  with  the  orders  and  the  rules  and  regu¬ 
lations.  Interpretations  generally  affect  only  internal  management  of  agency 
operations,  and  are  published  in  committee  bulletins  distributed  to  all  contract¬ 
ing  agencies.  Where  interpretations  affect  contractors,  adequate  notice  is  pub¬ 
lished  by  the  contracting  agency.  The  adjudication  of  “cases”  is  informal  and 
is  accomplished  by  the  contracting  agencies  through  mediation,  negotiation,  and 
conciliation,  as  required  by  the  orders.  It  is  felt  that  the  agencies’  decisions 
subject  to  review  by  this  committee  are  matters  within  themselves  which  have 
no  precedential  value  in  relation  to  other  allegations  of  discriminatory  employ¬ 
ment  practices  and  do  not  fall  within  the  meaning  of  5  U.S.C.  1002. 

To  be  sure,  however,  these  decisions  can  be  reviewed  by  any  party  upon  request 
provided  the  request  is  determined  to  be  in  furtherance  of  the  intent  of  the 
Executive  orders. 

It  is  also  important  to  note  that  the  committee  has  rot  refrained  on  any 
occasion  from  publishing  rules  because  of  secrecy  in  the  public  interest  or  due 
to  the  involvement  of  a  matter  related  solely  to  internal  agency  management. 

I  hope  the  above  information  is  of  help  in  the  important  work  your  subcom¬ 
mittee  is  performing.  If  you  have  further  questions  in  this  regard,  please  call 
on  me  at  the  number  indicated  below. 

Sincerely  yours, 

William  J.  Kendrick,  Executive  Assistant. 


Reply  From  President’s  Committee  on  Equal  Opportunity  in 

Housing 

President’s  Committee  on  Equal  Opportunity  in  Housing, 

Washington,  D.C.,  March  12, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Congressman  Moss  :  This  is  in  response  to  your  letter  of  February  12 
requesting  certain  information  in  regard  to  operations  of  this  Committee  under 
section  3  of  the  Administrative  Procedure  Act  of  1946  (  5  U.S.C.  1002). 

The  President’s  Committee  on  Equal  Opportunity  in  Housing  was  created  by 
Executive  Order  11063  of  November  20,  1962.  In  general,  the  Committee  is 
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directed  to  coordinate  the  activities  of  Federal  departments  and  agencies  which 
have  functions  relating  to  housing,  to  recommend  general  policies  and  procedure# 
to  implement  the  order,  to  encourage  educational  programs  by  nongovernmental 
groups  to  eliminate  the  basic  causes  of  discrimination  in  housing,  and  to  make 
reports  to  the  President  as  he  may  require  or  as  the  Committee  may  deem  appro¬ 
priate.  By  the  terms  of  the  order,  departments  and  agencies  subject  to  the  order 
are  primarily  responsible  for  obtaining  compliance  with  the  purposes  of  the 
order.  The  Committee  possesses  no  enforcement  powers,  but  it  uses  its  influence 
in  its  efforts  to  see  to  it  that  objectives  of  the  order  are  achieved. 

The  Committee  meets  upon  call  of  the  Chairman  which  is  not  more  often  than 
once  every  2  months.  The  Committee  has  a  small  staff  of  11  persons  with  of¬ 
fices  in  the  Executive  Offices  Building  at  the  White  House. 

Operations  of  this  Committee  are  limited  to  such  extent  that  we  do  not  believe 
that  we  have  any  pertinent  information  to  submit  in  response  to  the  specific  ques¬ 
tions  listed  in  your  letter.  The  Committee  has  adopted  rules  and  procedures  for 
its  guidance  which  have  been  published  in  the  Federal  Register,  of  January  29, 
1964.  Two  copies  of  the  rules  as  published  in  pamphlet  form  are  enclosed. 

We  would  be  glad  to  submit  any  additional  information  you  may  believe  would 
be  useful. 

Sincerely, 


David  L.  Lawrence, 

Chairman,  President's  Committee  on  Equal  Opportunity  in  Housing. 


Reply  From  President’s  Committee  on  Juvenile 
Delinquency  and  Youth  Crime 

President’s  Committee  on  Juvenile  Delinquency  and  Youth  Crime, 

Washington,  D.C.,  March  4, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
House  of  Representatives. 

Dear  Congressman  Moss  :  In  response  to  your  inquiry  of  February  12,  we  are 
enclosing  two  copies  of  Executive  Order  10940  of  May  11,  1961,  which  established 
the  President’s  Committee  on  Juvenile  Delinquency  and  Youth  Crime. 

As  you  will  note,  the  Committee  is  established  to  serve  as  a  coordinating  body 
working  with  the  various  Federal,  State  and  local  agencies,  both  public  and 
private,  which  have  youth-serving  programs.  It  is  not  an  operating  agency; 
it  does  not  administer  programs,  make  grants  or  issue  regulations. 

In  these  circumstances,  we  do  not  believe  that  the  questions  you  ask  are 
pertinent  to  this  Committee.  If  we  have  misunderstood  your  letter,  or  if  you 
have  any  further  questions,  please  do  not  hesitate  to  call  us  (code  13  X-27231). 
With  best  wishes. 

Sincerely, 

Mrs.  Lynn  Kirk  . 


Reply  From  President’s  Committee  for  Traffic  Safety 

The  President’s  Committee  for  Traffic  Safety, 

Washington,  D.C.,  March  3, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  Com¬ 
mittee  on  Government  Operations,  House  of  Representatives. 

Dear  Representative  Moss  :  In  your  letter  of  February  12,  1965,  you  make 
inquiry  concerning  the  operation  of  the  President’s  Committee  for  Traffic  Safety 
in  relation  to  Act  of  1946  (5  U.S.C.  1002).  Inasmuch  as  many  of  the  questions 
in  your  letter  do  not  directly  apply  to  the  President's  Committee,  it  is  hoped 
the  following  will  provide  as  much  pertinent  information  as  possible. 

As  you  no  doubt  know,  the  President’s  Committee  for  Traffic  Safety  was  created 
pursuant  to  Executive  Order  10858,  January  13,  1960  (amended  by  Executive 
Order  10868,  October  10,  1961,  copy  of  which  is  enclosed).  You  will  note  by 
section  2(a)  of  the  order  that  this  Committee’s  principal  function  is  to  promote 
the  application  of  the  action  program  which  consists  of  10  sections.  Nine  of 
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these  sections  provide  broad  recommendations  concerning  the  services  of  Govern¬ 
ment  agencies  at  the  State  and  local  levels.  The  10th  section  recommends  objec¬ 
tives  concerning  organized  citizen  support  of  State  and  local  public  officials  with 
action  program  responsibilities. 

All  technical  matters  concerning  the  application  of  the  action  program  are 
referred  to  one  or  more  of  the  36  national  organizations  that  comprise  the 
Advisory  Council  which  was  organized  by  the  Committee  as  authorized  under 
section  2(c)  of  the  Executive  Order  10858.  A  copy  of  the  policy  statement  to 
guide  the  Advisory  Council  is  enclosed. 

The  Committee’s  activities  are  intended  to  develop  a  better  understanding  of 
the  action  program  and  to  stimulate  broader  activity  by  the  public  and  private 
groups  concerned  with  the  application  of  the  action  program  recommendations. 

Therefore,  the  President’s  Committee  functions  as  an  educational  public  sup¬ 
port  organization,  not  as  a  body  that  renders  judgments,  opinions  or  decisions 
concerning  the  technical  application  of  the  action  program  by  private  organiza¬ 
tions  or  governmental  agencies. 

Inasmuch  as  the  purpose  and  activities  of  the  President’s  Committee  center 
around  the  action  program,  copies  of  this  program  are  available  to  the  public 
through  the  Government  Printing  Office  ( copies  enclosed ) .  Also,  the  Committee 
distributes  thousands  of  copies  of  the  action  program  annually  to  individuals 
and  organizations — both  public  and  private.  A  recent  report  to  the  President  on 
the  action  program  has  been  distributed  widely  to  both  private  and  public  groups 
within  the  limitation  of  available  funds  (copy  enclosed). 

Pursuant  to  title  23-313  of  the  United  States  Code  the  Secretary  of  Commerce 
is  directed  to  assist  in  carrying  out  the  action  program  of  the  President  and  to 
cooperate  with  the  highway  departments  and  other  agencies  in  this  program  to 
advance  the  cause  of  safety. 

I  sincerely  trust  that  I  have  answered  your  inquiry  fully.  If  there  is  any 
further  information  you  require,  please  don’t  hesitate  to  contact  me  directly, 
phone  code  112,  extension  3557. 

Sincerely  yours, 


Wm.  S.  Foulis, 
Executive  Director. 


Reply  From  President’s  Council  on  Aging 

President's  Council  on  Aging, 
Washington,  D.C.,  March  15, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Governmental  Information  Subcommittee, 
House  of  Representatives. 

Dear  Sir:  In  reply  to  your  letter  of  February  12,  we  can  report  that  5  U.S.C. 
1002  does  not  apply  to  the  President’s  Council  on  Aging. 

Sincerely  yours, 

Warren  T.  Roudebush, 

Staff  Director. 


Reply  From  President’s  Council  on  Physical  Fitness 

President’s  Council  on  Physical  Fitness, 

Washington,  D.C.,  February  19, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
House  of  Representatives. 

Dear  Mr.  Moss  :  In  reference  to  your  letter  of  February  12,  it  is  our  opinion 
that  section  3  of  the  Administrative  Procedure  Act  of  1946  (title  5  U.S.C.  1002) 
is  not  applicable  to  the  President’s  Council  on  Physical  Fitness.  Our  opinion 
is  based  on  the  fact  that  the  Council  does  not  engage  in  the  adjudication  of 
cases,  disbursement  of  Federal  moneys,  rulesmaking  or  any  matters  “requiring 
secrecy  in  the  public  interest.” 

In  the  event  that  we  might  have  misunderstood  your  request  I  will  describe 
briefly  the  structure  and  operation  of  the  Council. 

The  Council  proper  consists  of  seven  Cabinet  officers  and  the  Administrator  of 
the  Housing  and  Home  Finance  Agency.  The  Council  has  a  full-time  staff  of  12, 
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which  consists  of  4  men  and  clerical  help.  The  Special  Consultant  to  the  Presi¬ 
dent  on  Physical  Fitness  is  the  active  director  of  the  Council  staff. 

Although  the  Council  is  a  White  House  agency,  the  Department  of  Health, 
Education,  and  Welfare  provides  it  bookkeeping  and  other  services. 

Council  policies  are  evolved  by  the  Special  Consultant,  the  Council  staff,  and 
the  Interagency  Advisory  Group,  which  consists  of  the  representatives  of  the 
Council  members. 

The  Council’s  history,  organization,  and  methods  of  operation  are  described 
in  an  information  flyer  sent  to  all  persons  directing  inquiries  to  the  Council. 

The  Council  was  established  by  Executive  Order  11074  (Jan.  9,  1963), 
which  was  published  in  the  Federal  Register. 

If  we  can  be  of  further  assistance  to  you  in  this  study,  please  contact  us 
again. 

Sincerely, 


Stan  Mesial, 

Consultant  to  the  President  on  Physical  Fitness. 


Reply  From  President’s  Foreign  Intelligence  Advisory  Board 


President’s  Foreign  Intelligence  Advisory  Board, 

Washington,  D.C.,  March  15, 19G5. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 


Dear  Mr.  Moss  :  I  wish  to  acknowledge  receipt  of  your  letter  of  February 
12,  1965,  wherein  you  make  inquiry  concerning  the  implementation  of  section 
3-5  U.S.C.  1002  by  the  President’s  Foreign  Intelligence  Advisory  Board. 

This  Board,  pursuant  to  Executive  Order  10938,  dated  May  4,  1961,  functions 
as  an  advisory  body  to  the  President.  It  is  responsible  for  conducting  a  con¬ 
tinuing  review  and  assessment  of  the  activities  of  departments  and  agencies 
engaged  in  foreign  intelligence  activities  and  for  reporting  thereon  to  the 
President. 

The  Board’s  reports  to  the  President  deal  with  highly  sensitive  matters  involv¬ 
ing  the  national  defense  and  security  and  accordingly  are  classified  pursuant  to 
Executive  Order  No.  10501. 

The  Board  has  had  no  occasion  to  issue  any  regulation,  directive,  rule,  order, 
or  other  document  of  the  kind  referred  to  in  the  above  referenced  section  of 
the  United  States  Code. 

I  trust  the  above  will  be  of  assistance  to  you  in  connection  with  the  study  being 
made  by  the  Foreign  Operations  and  Government  Information  Subcommittee. 

Sincerely  yours, 


J.  Patrick  Coyne,  Executive  Secretary. 


Reply  From  Resources  Advisory  Board  (Atlanta,  Ga.) 

Resources  Advisory  Board, 
Atlanta,  Ga.,  February  25, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee,  House 
of  Representatives. 

Dear  Mr.  Moss  :  Reference  is  made  to  your  letter  of  February  12,  1965,  ad¬ 
dressed  to  the  Chairman,  U.S.  Study  Commission,  on  the  Savannah,  Altamaha, 
St.  Marys,  Apalachicola-Chattahoochee,  and  Perdido-Escambia  River  Basins  and 
intervening  area.  Your  letter  was  referred  to  the  Resources  Advisory  Board  in¬ 
asmuch  as  the  U.S.  Study  Commission  is  no  longer  in  existence.  Information  on 
the  organization  and  objectives  of  the  Resources  Advisory  Board  is  enclosed. 

The  U.S.  Study  Commission,  Southeast  River  Basins,  was  established  in  accord¬ 
ance  with  the  provisions  of  Public  Law  85-850,  approved  August  28,  1958.  Sec¬ 
tion  3(i)  of  that  act  reads  in  part,  “The  Commission  shall  cease  to  exist  within 
3  months  from  the  date  of  its  submission  to  the  President  of  its  final  report  as 
provided  for  in  section  9  of  this  act.  *  *  In  accordance  with  the  provisions 
of  this  section,  the  U.S.  Study  Commission,  Southeast  River  Basins,  was  termi- 
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nated  on  December  23,  1963.  Notification  of  termination  of  the  Commission 
was  published  in  the  Federal  Register,  volume  29,  No.  28,  dated  February  8,  1964, 
on  page  2314.  The  property  and  records  of  the  Commission,  except  for  the  finan¬ 
cial  and  related  records,  were  disposed  of  by  the  General  Services  Administration ; 
and  the  Department  of  Treasury  took  possession  of  and  liquidated  the  Commis¬ 
sion’s  financial  affairs. 

Mr.  J.  W.  Woodruff,  Columbus,  Ga.,  was  the  chairman  of  the  Study  Commission 
during  its  entire  existence.  As  Mr.  Woodruff  is  chairman  of  the  Resources  Ad¬ 
visory  Board  and  information  on  termination  of  the  Study  Commission  is  avail¬ 
able  to  the  Board,  I  am  taking  the  liberty  of  furnishing  the  above  information 
for  him. 

Sincerely  yours, 

Clarence  M.  Conway,  Executive  Director. 

Resources  Advisory  Board,  Southeast  River  Basins 
organization  and  objectives 

The  Resources  Advisory  Board,  Southeast  River  Basins,  is  an  organization  of 
States  embracing  the  eight  river  basins  area  shown  on  the  map  on  the  reverse 
side  of  this  sheet.  The  board  was  organized  early  in  1964.  It  is  concerned 
with  the  coordination  and  development  of  the  land  and  water  resources  in  the 
Southeast. 

The  Resources  Advisory  Board  consists  of  a  chairman  selected  from  the  area 
at  large  and  members  appointed  by  the  Governors  of  Alabama,  Florida,  and 
Georgia.  J.  W.  Woodruff,  Jr.,  Columbus,  Ga.,  is  chairman.  Members  of  the 
board  in  addition  to  Mr.  Woodruff  are:  Leonard  Beard,  director,  Alabama  State 
Planning  and  Industrial  Development  Board,  Montgomery ;  Tom  Adams,  secre¬ 
tary  of  state  of  Florida,  Tallahassee;  and  Horace  G.  Caldwell,  director,  Georgia 
Department  of  State  Parks,  Atlanta. 

The  principal  functions  of  the  Resources  Advisory  Board  are  to  encourage 
continued  cooperation  among  the  Federal,  State,  and  local  agencies  in  the  field 
of  land  and  water  resources  development  in  the  Southeast ;  to  review  and  en¬ 
courage  the  development  and  implementation  of  the  comprehensive  plan  for  land 
and  water  resources  development  recommended  in  the  report  of  the  U.S.  Study 
Commission,  Southeast  River  Basins,  1963;  and  to  keep  up  to  date  the  recom¬ 
mended  resources  plan,  making  such  revisions  and  modifications  as  necessary. 

The  records,  files,  and  supporting  data  of  the  Study  Commission  are  accessible 
to  the  board.  The  Study  Commission  was  deactivated  in  December  1963  fol¬ 
lowing  the  submission  of  its  report  to  the  Congress. 

The  area  of  interest  of  the  board  includes  flood  control  and  prevention  ;  naviga¬ 
tion  ;  domestic  and  municipal  water  supplies ;  reclamation,  irrigation,  and  drain¬ 
age  ;  hydroelectric  power  and  industrial  development ;  soil  and  forest  conserva¬ 
tion  and  utilization ;  fish  and  wildlife ;  recreation  ;  salinity  and  sediment  control ; 
pollution  abatement  and  protection  of  public  health ;  hurricane  protection  and 
beach  erosion  control. 


Reply  From  Veterans’  Day  National  Committee 

Veterans’  Day  National  Committee, 

Washington,  D.C.,  March  2, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman  :  This  will  acknowledge  receipt  of  your  February  12,  1965, 
letter  in  which  inquiry  was  made  of  this  committee  relating  to  section  3  of  the 
Administrative  Procedure  Act  of  1946  (5  U.S.C.  1002). 

I  am  enclosing  a  copy  of  a  document  entitled  “Composition,  Objectives,  and 
Procedures  of  the  Veterans’  Day  National  Committee.”  I  am  also  enclosing  for 
your  information  a  copy  of  our  fact  booklet. 

I  believe  that  you  will  conclude  from  these  documents  that  most  questions 
contained  in  your  February  12  letter  would  not  be  applicable  to  this  committee. 
The  committee  is  a  nongovernmental  group,  although  the  Administrator  of  Vet¬ 
erans’  Affairs  serves  as  its  chairman,  and  certain  Cabinet  officials  and  Members 
of  Congress  serve  as  honorary  committee  members.  The  major  congressionally 
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chartered  veterans’  organizations  compose  the  executive  committee  and,  to¬ 
gether  with  the  member  organizations,  provide  all  funds  through  annual  dues 
assessments  to  implement  committee  objectives. 

I  trust  that  the  foregoing  information  and  enclosed  material  will  provide  your 
committee  with  adequate  information  concerning  your  inquiry ;  however,  should 
you  need  additional  information,  please  do  not  hesitate  to  contact  me  at  Dudley 
9-3923. 


Sincerely, 


Gene  Howard,  Acting  Secretary-Treasurer. 


Reply  From  Washington  Metropolitan  Area  Transit  Commission 

Washington  Metropolitan  Area  Transit  Commission, 

Arlington,  Va.,  March  11, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Foreign  Operations  and  Government  Information  Subcommittee, 
Committee  on  Government  Operations,  House  of  Representatives. 

Dear  Mr.  Moss  :  We  have  your  inquiry  of  February  12,  1965,  concerning  the 
study  being  made  by  your  subcommittee  into  the  availability  of  information  from 
Federal  departments  and  agencies. 

The  Washington  Metropolitan  Area  Transit  Commission  is  an  interstate  com¬ 
pact  agency  established  by  the  Washington  Metropolitan  Area  Transit  Regula¬ 
tion  Compact.  This  compact  is  an  agreement  by  and  between  the  Common¬ 
wealth  of  Virginia,  the  State  of  Maryland,  and  the  District  of  Columbia  with 
consent  of  Congress  (Public  Law  87-767)  executed  on  the  22d  day  of  December 
1960.  Article  II  of  the  compact  states  that  the  commission  is  an  instrumentailty 
of  these  States. 

As  the  Administrative  Procedure  Act  of  1946  is  not  applicable  to  agencies 
of  the  States,  including  the  District  of  Columbia,  the  act  is  not  applicable  to 
this  commission.  Therefore,  answers  to  your  interrogatories  have  not  been 
furnished. 

If  we  may  be  of  any  assistance  to  you,  please  do  not  hesitate  to  call  upon  us. 
Sincerely  yours, 


Delmer  Ison,  Executive  Director. 
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LATE  COMMENTS  FROM  DEPARTMENTS  AND  AGENCIES 
ON  FEDERAL  PUBLIC  RECORDS  LAW  LEGISLATION 

Reply  From  Department  of  Health,  Education,  and  Welfare 

Department  of  Health,  Education,  and  Welfare, 

Washington,  D.C.,  May  H, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  requests  for  the  views  of 
this  Department  on  H.R.  5012  through  H.R.  5021,  H.R.  5237,  H.R.  5406,  H.R. 
5520,  H.R.  5583,  and  H.R.  6172,  identical  bills  to  amend  section  161  of  the 
Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and  agencies 
to  withhold  information  and  limit  the  availability  of  records. 

For  the  reasons  stated  below,  we  recommend  against  the  enactment  of  the 
proposed  legislation. 

1.  These  bills  blend,  and  in  our  view  undesirably  confuse  the  basic  accounta¬ 
bility  and  informational  responsibility  of  executive  agencies  to  the  American 
people  with  the  quite  separate  obligation  to  make  available,  to  those  individual 
members  of  the  public  who  have  business  with  an  agency  or  are  affected  by 
agency  action  in  the  conduct  of  their  affairs,  the  records  and  other  information 
needed  by  them  in  that  connection  and  in  the  agency’s  possession.  This  be¬ 
comes  especially  clear  by  comparing  the  sweeping  and  judicially  entorcible 
requirement  of  the  present  bills  that  (with  certain  strictly  limited  exceptions) 
every  agency  make  all  its  records  promptly  available  to  any  person  with  the 
requirement  of  section  3  of  the  Administrative  Procedure  Act  that  (with  broad 
exceptions)  “matters  of  official  record  *  *  *  be  made  available  to  persons  prop¬ 
erly  and  directly  concerned.” 

Our  objection  on  this  score  should  not  be  construed  as  a  disinclination  to 
keep  the  general  public  properly  informed  about  our  activities  and  to  be  pub¬ 
licly  accountable  for  our  stewardship.  On  the  contrary,  it  is  our  very  strong 
policy,  and  we  believe  that  we  have  a  moral  obligation,  to  make  available  to 
the  public,  as  soon  as  possible,  all  information  concerning  programs  and  activi¬ 
ties  of  the  Department  and  its  operating  agencies  which  can  be  legitimately 
made  available  and  which  will  be  of  use  to  the  public  in  evaluating  the  effec¬ 
tiveness  of  these  programs  and  activities  and  will  aid  the  public  in  achieving 
improved  health,  education,  and  welfare. 

This  policy  or  obligation,  however,  the  correlative  of  what  is  today  often 
referred  to  as  the  “right  (of  the  people)  to  know,”  should  be  primarily  carried 
out  through  our  regular  program  publication  and  informational  services,  pub¬ 
lished  reports  to  the  President  and  to  Congress,  press  conferences,  public  ad¬ 
dresses  by  agency  officials,  and  the  like.  It  cannot,  without  forbidding  expense, 
be  carried  out  by  sifting  the  vast  material  in  our  files,  as  the  bill  seems  to 
envision,  to  screen  out  that  which  cannot  be  legitimately  disclosed,  and  open 
the  rest  to  random  public  inspection  as  distinguished  from  inspection  by  per¬ 
sons  properly  and  directly  concerned.  No  provision  has  been  made  in  our  cur¬ 
rent  budget  for  the  hiring  of  additional  personnel  to  compensate  for  the  ensuing 
decrease  of  man-hours  that  would  be  available  for  employment  upon  our  pro¬ 
grams  should  the  proposed  legislation  be  enacted.  Moreover,  physical  segrega¬ 
tion  of  disclosable  from  nondisclosable  material  for  the  purposes  of  this  bill 
could  seriously  interfere  with  the  classification  and  arrangement  of  file  ma¬ 
terial  from  the  point  of  view  of  its  greatest  effectiveness  in  serving  our  pro¬ 
gram  functions. 

It  should  be  emphasized  in  this  connection  that  these  bills  are  in  no  way  con¬ 
cerned,  indeed  they  expressly  exclude  from  their  scope,  the  question  of  the  reach 
of  the  investigative  power  of  the  Congress  vis-a-vis  executive  agencies. 

2.  The  bills  provide  for  eight  closely  circumscribed,  to  some  extent  over¬ 
lapping,  categories  of  records  that  are  to  be  excepted  from  the  duty  of  dis¬ 
closure.  These,  again,  are  designed  to  narrow  very  substantially  the  ground 
rules  laid  down  in  section  3  of  the  Administrative  Procedure  Act,  which,  besides 
limiting  the  right  of  access  to  official  records  to  “persons  properly  and  directly 
concerned”  (instead  of  all  and  sundry),  except  therefrom  not  only  records  pro¬ 
tected  from  disclosure  by  other  laws  but  also  any  records  to  the  extent  that 
there  is  involved  any  function  of  the  United  States  “requiring  secrecy  in  the  pub¬ 
lic  interest”  or  “relating  solely  to  the  internal  management  of  an  agency”  and 
any  “information  held  confidential  for  good  cause  found.” 
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The  exemptions  in  the  present  bills  are  substantially  identical  with  the 
corresponding  provisions  of  pending  Senate  bills  (S.  1160,  S.  1336)  to  amend 
section  3  of  the  Administrative  Procedure  Act,  and  those  in  turn  are  the  out¬ 
growth  of  earlier  versions  in  the  last  Congress,  one  of  which,  S.  1666,  passed  the 
Senate.  No  doubt  they  reflect  a  bonaflde  effort  to  find  a  basis  for  accommoda¬ 
tion  between,  on  the  one  hand,  a  legitimate  concern,  in  a  democracy,  for  the  wid¬ 
est  public  access  to  information  about  the  activities  of  the  Government  and,  on 
the  other  hand,  the  necessity  of  limiting  that  access  in  some  matters  in  the  public 
interest  itself  or  in  the  interest  of  fairness  to  those  who  have  submitted  needed 
information  to  the  Government  in  confidence.  The  effort,  however,  has  not 
been  successful,  and  this  altogether  apart  from  the  question  of  basic  approach 
discussed  under  point  1  of  this  report. 

For  example,  clause  (5)  would  exempt  interagency  or  intraagency  mem¬ 
orandums  or  letters  “dealing  solely  with  matters  of  law  or  policy.”  Just  as  in 
executive  sessions  of  legislative  committees,  so  in  internal  communication  within 
and  between  executive  agencies  (as  well  as  their  advisory  committees),  the 
freest  interchange  of  ideas  and  views  is  essential  in  the  development  of  policy, 
whether  the  subject  be  a  legislative  proposal  or  program  considered  for  sub¬ 
mission  to  Congress,  a  possible  change  in  administrative  policy  on  the  conduct 
of  a  program,  or  whatnot,  and  this  is  as  true  when  matters  of  fact  enter  the 
picture  as  when,  if  ever,  they  do  not.  So,  too,  is  complete  latitude  and  free¬ 
dom  necessary  for  the  exchange  of  views  between  members  of  an  adjudicative 
body  in  an  executive  agency,  just  as  it  is  in  the  judicial  conference  room  or  in 
communication  between  a  judge  and  his  law  clerk.  Such  freedom  would,  in¬ 
evitably,  be  seriously  inhibited  in  all  such  cases  by  throwing  such  communi¬ 
cations  (when  in  writing)  open  to  random  public  inspection.  It  should  be  em¬ 
phasized  that  executive  accountability  to  the  public  is  in  any  event  assured  at  the 
point  of  action,  whether  in  the  form  of  a  legislative  proposal  submitted  and 
justified  to  Congress,  and  administrative  policy,  or  an  adjudication,  without 
subjecting  such  internal  communications  to  public  inspection. 

Again,  to  mention  another  example,  while  the  bills  exempt  from  the  require¬ 
ment  of  public  access  certain  types  of  records  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of  personal  privacy  or  reveal  confidential 
business  data,  there  is  no  general  exemption  of  information  obtained  by  the  Gov¬ 
ernment  in  confidence  or  of  other  matters  involving  the  right  of  privacy,  and 
even  the  specific  exemptions  are  qualified  in  a  way  that  makes  their  scope 
uncertain.  We  believe  that  in  the  absence  of  some  compelling  public  interest 
in  disclosure  in  a  particular  case,  all  information  submitted  to  the  Government 
in  confidence,  whether  or  not  specifically  exempted  from  disclosure  by  statute, 
should  be  held  in  confidence,  and  that  any  matter  which,  if  disclosed,  might 
constitute  an  unwarranted  invasion  of  the  rights  of  privacy  of  any  individual 
or  group  should  be  carefully  protected  from  indiscriminate  disclosure. 

3.  Even  if  the  bills’  basic  approach  to  assuring  the  proper  discharge  of 
executive  accountability  and  informational  responsibility ;  i.e„  making  all  records 
that  are  not  within  specifically  excepted  categories  available  to  any  person,  were 
itself  a  sound  one,  the  enforcement  provision  is  so  devised  as  to  make  possible, 
in  effect,  nullification  of  the  exceptions.  Under  this  provision,  agency  officers 
could,  on  pain  of  punishment  for  contempt,  be  compelled,  in  an  injunction  suit, 
to  make  records  and  information  available  to  any  person  unless  the  agency, 
through  evidence  adduced  de  novo  in  court,  carries  the  burden  of  satisfying  the 
court  that  the  record  or  other  information  is  excepted  from  the  duty  of  dis¬ 
closure.  To  demonstrate  to  the  court  that  a  particular  record  or  information  is 
excepted  from  the  duty  of  disclosure  might,  in  itself,  necessitate  disclosure  of  the 
privileged  matter  in  open  court.  (It  is  also  difficult  to  see  why  a  complainant 
seeking  access  to  records  in,  for  example,  Washington,  D.C.,  should  be  entitled 
to  sue  where  he  resides,  e.g.,  San  Francisco,  rather  than  being  required  to  sue 
where  the  agency  is  or  the  records  are. ) 

4.  Finally,  in  view  of  the  above-mentioned  pendency  of  proposed  amendments 
to  the  Administrative  Procedure  Act,  we  believe  that  whatever  approach,  if  any, 
may  be  adopted  by  the  Congress  to  the  problems  of  the  availability  of  agency 
records  and  disclosure  of  information,  it  is  desirable  to  avoid  duplication  and 
overlap  in  the  provisions  of  mutually  independent  statutes  in  this  respect. 

The  Bureau  of  the  Budget  advises  that  it  has  no  objection  to  the  presentation 
of  this  report  from  the  standpoint  of  the  administration’s  program. 

Sincerely, 


Wilbur  J.  Cohen, 
Assistant  Secretary. 
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Reply  From  Federal  Trade  Commission 

Federal  Trade  Commission, 
Washington,  D.G.,  May  12, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  report  and  com¬ 
ment  by  the  Federal  Trade  Commission  on  II. R.  5012,  89th  Congress,  1st  session, 
and  similar  bills ;  namely,  H.R.  5013-5021,  H.R.  5237,  H.R.  5406,  H.R.  5520,  H.R. 
5583,  and  H.R.  6172,  entitled  “to  amend  section  161  of  the  Revised  Statutes  with 
respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold  information 
and  limit  the  availability  of  records.” 

These  bills  would  amend  section  161  of  the  Revised  Statutes,  5  U.S.C.  22,  as 
amended,  under  which  departments  and  agencies  of  the  Government  are  au¬ 
thorized  to  prescribe  regulations  for  the  custody,  use,  and  preservation  of  their 
records,  papers,  and  property.  The  amendments  proposed  are  designed  to 
remove  secrecy  from  Government  action  and  insure  the  right  of  access  to  all 
public  records.  With  these  laudable  objectives,  the  Federal  Trade  Commission  is 
in  full  accord. 

The  Federal  Trade  Commission,  as  the  committee  is  well  aware,  is  primarily 
an  enforcement  agency  with  the  broad  statutory  duty  to  prevent  unfair  methods 
of  competition  and  unfair  or  deceptive  acts  and  practices  in  commerce.  In  its 
adjudicative  functions,  therefore,  the  Commission  is  acting  in  a  quasi- judicial 
capacity.  Certain  of  the  statutes  it  administers  require  the  Commission  to 
issue  rules  and  regulations  and  to  obtain  and  maintain  compliance  with  them. 
To  a  limited  degree,  therefore,  the  Commission  is  a  regulatory  agency.  The 
Commission  also  has  specific  statutory  authority  to  gather  and  compile  infor¬ 
mation  concerning,  and  to  investigate  the  organization,  business,  conduct,  prac¬ 
tices,  and  management  of  corporations,  individuals,  associations,  and  partner¬ 
ships,  and  from  time  to  time  to  make  public  such  portions  of  the  information  so 
obtained,  except  trade  secrets  and  names  of  customers  (disclosure  of  which 
is  prohibited  by  statute),  as  it  deems  expedient  in  the  public  interest.  The 
Commission  is  empowered  by  statute  to  require  corporations,  partnerships,  and 
individuals,  whether  or  not  they  are  under  investigation  by  the  Commission,  to 
furnish  information  and  documents  concerning  their  business  and  operations. 

In  carrying  out  its  statutory  functions  the  Commission  each  year  receives 
thousands  of  complaints  from  individuals,  business  firms,  Members  of  Congress, 
and  others  concerning  allegedly  unfair  business  practices.  Most  of  the  Com¬ 
mission’s  investigations  are  initiated  as  a  result  of  complaints  of  this  nature. 
While  most  of  these  investigations  do  not  result  in  formal  adjudicatory  pro¬ 
ceedings,  the  Commission  obtains  information  from  many  sources,  much  of  which 
relates  to  the  intimate  operations  of  business  firms. 

Thus,  in  the  performance  of  its  statutory  duties  and  in  its  efforts  to  gain  the 
expertise  it  is  expected  to  have,  the  Commission  obtains  much  information,  the 
disclosure  of  which  could  do  serious  harm  to  those  who  furnish  the  information 
and  disclosure  of  which  we  do  not  believe  would  be  in  the  public  interest.  Con¬ 
gress  itself  recognized  the  potential  danger  of  undue  disclosure  of  information 
coming  into  the  Commission’s  possession,  by  making  it  a  misdemeanor  subject 
to  fine  and  imprisonment  for  any  officer  or  employee  of  the  Commission  to  make 
public  any  information  obtained  by  the  Commission  without  its.  authority. 

The  Commission’s  existing  policy  with  respect  to  the  disclosure  of  information 
concerning  its  actions  is  described  in  detail  in  the  publication  of  the  Commission, 
Organization,  Procedures  and  Rules  of  Practice,  a  copy  of  which  is  enclosed. 
(The  sections  pertaining  to  public  and  confidential  information  are  secs.  1.131- 
1.134,  to  be  found  on  pp.  26-29  of  the  publication.)  It  will  be  observed  that 
the  Commission  now  makes  public,  among  other  things,  the  pleadings,  transcript 
of  testimony,  exhibits,  and  all  documents  received  in  evidence  or  made  a  part 
of  the  record  in  adjudicative  proceedings  (except  evidence  received  in  camera)  ; 
petitions  for  the  issuance,  amendment,  or  repeal  of  rules  and  regulations  issued 
pursuant  to  specific  statutory  authority,  including  petitions  for  exceptions ; 
records  of  hearings  in  all  rulemaking  proceedings  ;  agreements  containing  orders 
to  cease  and  desist  after  acceptance  by  the  Commission;  and  reports  of  com¬ 
pliance.  The  Commission  just  recently  announced  that  it  will  publish  texts  or 
digests  of  advisory  opinions  which  have  general  interest,  subject  to  statutory 
restrictions  against  disclosure  of  trade  secrets  or  names  of  customers  and  to 
considerations  of  the  confidentiality  of  facts  involved  and  of  meritorious  objec- 
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tions  made  by  the  requesting  party  to  such  publication.  In  actual  practice,, 
therefore,  the  Commission  now  makes  public  substantially  all  of  its  records 
except  those  containing  information  and  material  furnished  the  Commission  by 
complainants  or  obtained  by  the  Commission  in  investigations  and  internal 
memorandums  relating  thereto,  and  records  relating  to  its  internal  operations 
and  management. 

The  concern  of  the  Federal  Trade  Commission  is  whether  the  above  classes  of 
material  would  be  excepted  from  the  disclosure  provisions  of  the  proposed  legis¬ 
lation.  The  Commission  interprets  subsection  (c)  as  permitting  the  withholding 
of  such  categories  of  information.  For  example,  it  is  our  understanding  that 
information  and  material  supplied  the  Commission  by  complainants,  including 
the  name  of  the  complainant,  would  be  excepted  from  disclosure  as  “commercial 
*  *  *  information  obtained  from  the  public  and  privileged  or  confidential” 
(c)  (4)  ;  or  by  exception  (7)  as  part  of  the  “investigatory  files  compiled  for  law 
enforcement  purposes.”  The  Commission  wishes  to  emphasize  to  the  committee 
the  necessity  for  the  confidentiality  of  this  type  of  information  since  its  disclosure 
could  result  in  substantial  harm  to  those  upon  whom  the  Commission  must 
depend  to  furnish  the  leads  needed  to  perform  its  statutory  functions  in  enforcing 
laws  intended  to  maintain  and  promote  the  competitive  system. 

We  do  not  understand  Congress  to  intend  that  purely  internal,  traditionally 
privileged  memorandums  of  members  and  employees  of  an  agency,  memorandums 
analyz'ng  investigatory  files,  or  making  recommendations  on  matters  of  law  and 
policy,  or  relating  solely  to  the  internal  operations  and  management  of  the 
agency,  etc.,  would  be  required  under  the  subject  bills  to  be  made  public.  How¬ 
ever  while  we  are  confident  no  such  result  is  intended  (see  110  Congressional 
Record  17078-80  (daily  edition,  July  31,  1964) ),  and  that  the  bills  would  not  be 
interpreted  to  compel  such  a  result,  it  might  be  desirable,  in  order  to  avoid  all 
ambiguity,  that  the  present  language  of  subsection  (c)(5),  which  excludes  “inter¬ 
agency  or  in tra agency  memorandums  or  letters  dealing  solely  with  matters  of 
law  or  policy,”  be  somewhat  broadened.  Such  wording  as  “interagency  or  intra¬ 
agency  memorandums  or  letters  and  other  internal  governmental  communications 
and  work  papers  normally  considered  privileged”  might  more  clearly  demarcate 
the  intended  scope  of  these  bills  than  the  present  language  of  subsection  (c)  (5). 

With  this  understanding,  the  Federal  Trade  Commission  is  of  the  opinion  that 
its  present  policies  are  in  substantial  compliance  with  the  proposed  legislation 
and  the  Commission  accordingly  has  no  objection  to  the  enactment  of  the  subject 
bills. 

By  direction  of  the  Commission. 

Paul  Rand  Dixon, 

Chairman. 

N.B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  May  10,  1965,  and  on  May  11,  1965,  the  Bureau  of  the  Budget  advised 
that  there  is  no  objection  to  the  submission  of  this  report  from  the  standpoint  of 
the  administration’s  program. 

Joseph  W.  Shea, 

Secretary. 


INDEX 


Page 


Administrative  Procedure  Act _ 

Analysis  of _ 

Applicability  of  public  information  section.. 

As  "public  records”  law _ 

Citations  of  unpublished  orders  under _ 

Failure  to  publish  oninions  and  orders  under 

Limitations  on  access  under _ 

Procedure  for  dissemination  under _ 

Questionnaire  on _ 

Section  3 _ 

Agency,  definition  of _ 

Agency  head,  denial  of  information  by _ 

“Any  person” _ 

Availability  of  names  and  salaries _ 

Congressional  access  to  information _ 

Congressional  rower  to  control  information _ 

Congressional  secrecy _ 

Constitutionality  of  H.R.  5012 _ 

Court  enforcement  provision _ 

Dixon -Yates _ 

Executive  Order  10-501 _ 

“Executive  privilege” _ 

Johnson  position _ 

Definition _ 

Citations  on _ 

And  courts _ 

Rogers  on _ 

Exemption  from  disclosure  for: 

Coinage  information _ 

Confidential  submissions _ 

Engraving  processes _ 

Foreign  policy _ 

Gold  balance _ 

Government  securities _ 

Inter-  and  intra-agency  memorandums _ 

Investigatory  files _ 

Labor-management  mediation  files _ 

Litigation  files _ 

National  security _ 

Personnel  and  medical  files _ 

Personnel  rules  and  practices _ 

Prisoner’s  files _ 

Trade  secrets _ 

Wage  data _ 

Personal  privacy _ 

Federal  public  records  law: 

Introduced  by _ 

Text _ 

Federal  rules  of  criminal  and  civil  procedure _ 

Foundation  for  the  Preservation  of  Sweet  Pickles. 


_  277 

_  281 

_ _ _  281 

_  101 

_  282 

_  282 

_  283 

_ 283 

_  278 

_  30 

_  100 

_  31 

_  48,  56,  108,  203 

_  79 

_  142,  146,  154 

_  12,  62 

_  65 

_  6,  23,  57,  60,  103,  130 

56,  95,  107,  113,  126,  129,  149 

_  142 

_  51 

...  8,  10,  11,  14,  64,  108,  175 

_ 6,  21,  123,  157 

_  19 

_  23 

_  25 

_  131 

_  49,  72,  174 

_  50 

_  51 

_  105 

_  69 

_ 49,  55 

_  27,  72,  137 

_  150 

_  37,  42,  46,  139 

_  20,  27,  29 

_  136 

_  33,  137,  150 

_  29,  137,  141,  162 

_  15,  25,  27,  32 

_  55,  68,  134,  137 

_  185 

_  56 

_ _ 3 

_  2 

_ 33,  57 

_  172 


“Housekeeping”  statute: 

1958  amendment _ 6,  11,  98 

As  public  records  law _  34,  136 

Information,  need  for _  1,  4,  27,  47,  82,  110,  114,  116,  118,  133,  159,  184,  193 

Interpretations  of  law _  72 

Machin  v.  Zuchert _  24 


527 


528 


INDEX 


Page 

Montana  information  laws _  169 

NASA  Organic  Act _  155 

National  security,  scope _  51,  71,  99,  144 

Official  record,  definition  of _  289 

Otepka  case _  147 

Personnel  practices,  availability  of _  162,  181 

Persons  properly  and  directly  concerned _  74,  127 

Photographic  access _  82,  85,  128 

ICC  hearings _  83,  86,  92,  93 

House  of  Representatives _  89 

Federal  buildings _ 89,  90 

Pickle,  Donald  Dill,  III _  172 

Press  responsibility _  114,  116,  120 

Regulations  on  access  to  records _ 73,  148 

Rogers,  William  P _  131 

S.  1666,  analysis  of  comments  on _  265 

Skallerup  memorandum _ 95,  190 

State  public  records  laws _ •  2 

Subpena  of  mediation  files _  38 

Trade  Secrets  Act  (18  U.S.C.  1905) _  30 

Treasury  Department  regulations _  50 

United  States  v.  Reynolds _  24 

User  charge _ 61,  67 

o 


> 


wac. 


'7?4  gp  y/7  x 


ADMINISTRATIVE  PROCEDURE  ACT 


PLfcASE  RETURN  TO  USDA 


E  C 


PleMiO^i^fULTURAL  LIBRARY 
Division  of  fiegiaxative  PTIV£  REPORTING 
Office  cfR&^A^r*-- . ** 

HEARINGS  “  4 


BEFORE  THE 


SUBCOMMITTEE  ON  ADMINISTBATIVE 
PBACTICE  AND  PBOCEDUBE 


OP  THE 


COMMITTEE  ON  THE  JUDICIARY 


UNITED  STATES  SEN  Am*  ^  T0  US0A 

EIGHTY-NINTH  CONGRESS  NATI0NAL  AGRICULTURAL  LIBRARY 

LAW  BRANCH,  LEGISLATIVE  REPOR 
Rm.  117-E,  Admin  Bldg. 


FIRST  SESSION 

oh  Wasfc  D,  C.  Ext  4854 

S.  1160,  S.  1336,  S.  1758,  and  S.  1879 

BILLS  TO  AMEND  THE  ADMINISTRATIVE  PROCEDURE  ACT, 
AND  FOR  OTHER  PURPOSES 


MAY  12,  13,  14,  AND  21,  1965 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


ADMINISTRATIVE  PROCEDURE  ACT 


HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON  ADMINISTRATIVE 
PRACTICE  AND  PROCEDURE 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

EIGHTY-NINTH  CONGRESS 

FIRST  SESSION 
ON 

S.  1160,  S.  1336,  S.  1758,  and  S.  1879 

BILLS  TO  AMEND  THE  ADMINISTRATIVE  PROCEDURE  ACT, 
AND  FOR  OTHER  PURPOSES 


MAY  12,  13,  14,  AND  21,  1965 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


49-772 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1965 


COMMITTEE  ON  THE  JUDICIARY 

JAMES  0.  EASTLAND,  Mississippi,  Chairman 


JOHN  L.  McCLELLAN,  Arkansas 
SAM  J.  ERVIN,  Jr.,  North  Carolina 
THOMAS  J.  DODD,  Connecticut 
PHILIP  A.  HART,  Michigan 
EDWARD  V.  LONG,  Missouri 
EDWARD  M.  KENNEDY,  Massachusetts 
BIRCH  BAYH,  Indiana 
QUENTIN  N.  BURDICK,  North  Dakota 
JOSEPH  D.  TYDINGS,  Maryland 
GEORGE  A.  SMATHERS,  Florida 


EVERETT  McKINLEY  DIRKSEN,  Illinois 
ROMAN  L.  HRUSKA,  Nebraska 
HIRAM  L.  FONG,  Hawaii 
HUGH  SCOTT,  Pennsylvania 
JACOB  K.  JAVITS,  New  York 


Subcommittee  on  Administrative  Practice  and  Procedure 
EDWARD  V.  LONG,  Missouri,  Chairman 

PHILIP  A.  HART,  Michigan  EVERETT  McKINLEY  DIRKSEN,  Illinois 

BIRCH  BAYH,  Indiana  JACOB  K.  JAVITS,  New  York 

QUENTIN  N.  BURDICK,  North  Dakota 

Bernard  Fensterwald,  Jr.,  Chief  Counsel 
Cornelius  B.  Kennedy,  Minority  Counsel 


II 


CONTENTS 


STATEMENTS  OF  WITNESSES 

Robert  M.  Benjamin,  chairman,  Committee  on  Code  of  Federal  Adminis¬ 
trative  Procedure,  American  Bar  Association;  accompanied  by  Chisman 
Ilanes,  chairman,  Administrative  Law  Section  Liaison  Committee,  Amer¬ 
ican  Bar  Association;  Charles  W.  Ablard  and  Ben  C.  Fisher,  members 
Committee  on  Code  of  Federal  Administrative  Procedure,  American 
Bar  Association;  and  Joseph  B.  Hyman,  attorney  at  law,  Washington,  page 

D.C -  92 

George  B.  Burnham,  president,  Burnham  Chemical  Co.,  Washington, 

D.C _  S6 

Dan  S.  Bushnell,  attorney  at  law,  Salt  Lake  City,  Utah _  251 

Milton  M.  Carrow,  attorney  at  law,  representating  the  Association  of  the 

Bar  of  the  City  of  New  York  and  the  American  Civil  Liberties  Union.  .  217 

Kenneth  Culp  Davis,  professor  of  law,  University  of  Chicago  and  member 

of  the  Board  of  Consultants  to  the  Subcommittee _  138 

Sam  J.  Ervin,  U.S.  Senator  of  North  Carolina _  3 

Stuart  W.  Frankford,  past  president,  National  Society  of  Public  Ac¬ 
countants;  accompanied  by  Stanley  H.  Stearman,  general  counsel, 

National  Society  of  Public  Accountants _ „ _  82 

Dale  W.  Hardin,  manager,  Transportation  and  Communications  Depart¬ 
ment,  Chamber  of  Commerce  of  the  United  States;  accompanied  by 
Verne  R.  Sullivan,  assistant  manager,  Transportation  and  Communica¬ 
tions  Department,  Chamber  of  Commerce  of  the  United  States _  311 

William  C.  Hart,  chairman,  Rules  of  Practice  and  Procedure  Committee, 
Federal  Power  Bar  Association;  accompanied  by  Louis  Flax,  attorney 

at  law,  Washington,  D.C _  322 

Richard  H.  Keatinge,  chairman,  Committee  on  the  Administrative  Prac¬ 
tice  Act  (Administrative  Law  Section),  American  Bar  Association _  116 

William  C.  Levy,  president,  Federal  Trial  Examiners  Conference;  ac¬ 
companied  by  Merritt  Ruhlen,  chairman,  Administrative  Law  Com¬ 
mittee,  Federal  Trial  Examiners  Conference _  314 

Philip  A.  Loomis,  Jr.,  general  counsel,  Securities  and  Exchange  Com¬ 
mission;  accompanied  by  David  Ferber,  Solicitor,  Securities  and  Ex¬ 
change  Commission;  Walter  P.  North,  Associate  General  Counsel, 

Securities  and  Exchange  Commission _  279 

Donald  E.  Marlowe,  dean,  Engineering  and  Architecture,  Catholic  Uni¬ 
versity:  and  chairman,  Legislative  and  Government  Affairs  Committee, 
National  Society  of  Professional  Engineers;  accompanied  by  William 
Patton,  legislative  counsel,  National  Society  of  Professional  Engineers..  63 
Eugene  Patterson,  editor  of  the  Atlanta  Constitution,  Atlanta,  Ga.,  and 
chairman,  Freedom  of  Information  Committee,  American  Society  of 

Newspaper  Editors _  130 

Edwin  F.  Rains,  Assistant  General  Counsel,  U.S.  Department  of  Treas-  ' 
ury;  accompanied  by  Charlotte  W.  Lloyd,  special  assistant  to  the  Gen¬ 
eral  Counsel _  29 

Charles  A.  Robinson,  Jr.,  staff  engineer  and  staff  counsel,  National  Rural 
Electric  Cooperative  Association;  accompanied  by  Robert  D.  Partridge, 
legislative  representative,  National  Rural  Electric  Cooperative  Associ¬ 
ation;  and  Robert  O.  Marritz,  staff  engineer,  National  Rural  Electric 

Cooperative  Association _  337 

Norbert  A.  Schlei,  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
Department  of  Justice;  accompanied  by  Webster  P.  Maxson,  Director, 

Office  of  Administrative  Procedure,  Department  of  Justice _  192 


in 


IV 


CONTENTS 


Richard  D.  Smyser,  managing  editor,  the  Oak  Ridger,  Oak  Ridge,  Tenn., 
and  chairman,  Freedom  of  Information  Committee,  Associated  Press  Vase 

Management  Editors  Association _  225 

John  F.  Sonnett,  attorney  at  law  representing  the  American  Institute  of 
Certified  Public  Accountants;  accompanied  by  Thomas  D.  Flynn,  presi¬ 
dent,  American  Institute  of  Certified  Public  Accountants;  Thomas  J. 
Graves,  member,  Committee  on  Taxation,  American  Institute  of  Certi¬ 
fied  Public  Accountants;  and  Irwin  Schneiderman,  attorney  at  law,  New 

York,  N.Y _  69 

B.  R.  Stanerson,  deputy  executive  secretary,  American  Chemical  Society,  134 
Starr  Thomas,  general  counsel,  Santa  Fe  Railroad,  and  representative  of 

the  Association  of  American  Railroads _  332 

Lawrence  K.  Walrath,  Commissioner,  Interstate  Commerce  Commission; 
accompanied  by  Abe  McGregor  Goff,  Commissioner,  Interstate  Com¬ 
merce  Commission;  Paul  Tierney,  Commissioner,  Interstate  Commerce 
Commission;  and  Robert  W.  Ginnane,  General  Counsel,  Interstate  Com¬ 
merce  Commission _  233 

HEARING  DAYS 

May  12 _  1 

May  13 _  91 

May  14 _  191 

May  21 _  337 

TEXTS  OF  BILLS 

S.  1160 _  6 

S.  1336 _  8 

S.  1758 _  18 

S.  1879 _ 18 

APPENDIXES 

Appendix  I.  Agency  comments  on  S.  1160,  S.  1336,  and  S.  1758: 

Civil  Aeronautics  Board _  365 

Civil  Service  Commission _  372 

Comptroller  General  of  the  United  States _  373 

Department  of  Agriculture _  378 

Rural  Electrification  Administration _  401 

Department  of  Commerce _  404 

Department  of  Defense _ . _ 412 

Department  of  Health,  Education,  and  Welfare _  424 

Department  of  the  Interior _  426 

Department  of  Labor _  435 

Department  of  the  Treasury _  439 

Federal  Aviation  Agency _  445 

Federal  Coal  Mine  Safety  Board  of  Review _  447 

Federal  Communications  Commission _  447 

Federal  Home  Loan  Bank  Board _  462 

Federal  Power  Commission _  463 

Federal  Reserve  Board _  466 

General  Services  Administration _  476 

National  Aeronautics  and  Space  Administration _  481 

National  Labor  Relations  Board _  486 

National  Mediation  Board _ _ _  495 

Railroad  Retirement  Board  of  the  United  States _  495 

Tennessee  Valley  Authority _  497 

Veterans’  Administration _  499 

Appendix  II.  Miscellaneous  comments  on  S.  1160,  S.  1336,  S.  1758  and 
S.  1879: 

American  Gas  Association _  505 

American  Newspaper  Publishers  Association _  512 

American  Trial  Lawyers  Association _  517 

Association  of  Interstate  Commerce  Commission  Practitioners _  518 

Certified  Livestock  Markets  Association _  520 

Columbia  Broadcasting  System,  Inc _  523 

Julius  Frandsen,  Washington  manager,  United  Press  International.  _  525 


CONTENTS 


V 


Appendix  II — Continued  Pase 

Willard  W.  Gatchell,  attorney  at  law,  Washington,  D.C _  525 

Magazine  Publishers  Association _  528 

National  Association  of  Broadcasters _  528 

National  Editoral  Association _  530 

National  Milk  Producers  Federation _  531 

National  Press  Photographers  Association,  Inc _  532 

New  England  Press  Association _  533 

Sigma  Delta  Chi,  Professional  Journalistic  Society _  534 

Western  Oil  &  Gas  Association _  536 

EXHIBITS 

Correspondence  With  Various  Hearing  Examiners  of  the  U.S.  Coast 

Guard  in  re:  New  Title  Designation  for  Hearing  Examiners _  538 

Letters  received  from  bar  associations  in  support  of  S.  1758: 

Akron  Bar  Association _  547 

American  Bar  Association,  Junior  Bar  Conference _  547 

Cleveland  Bar  Association _  548 

Cole  County  Bar  Association _  548 

Columbus  Bar  Association _  549 

Connecticut  Bar  Association _  191,  549 

Dayton  Bar  Association _  549 

Hartford  County  Bar  Association _  550 

Iowa  State  Bar  Association _  551 

Missouri  Bar  Association _  551 

Natrona  County  Bar  Association _  552 

New  Orleans  Bar  Association _  552 

Omaha  Bar  Association _  553 

Oregon  Bar  Association _  191 

St.  Charles  County  Bar  Association _  553 

Southwest  Kansas  Bar  Association _  554 

Exchange  of  correspondence  with  James  Amadei,  chairman,  Committee 

on  Unlawful  Practice  of  Law,  Brooklyn  Bar  Association _  554 

Letters  in  opposition  to  S.  1758: 

Herbert  Dubno,  registered  patent  agent _  569 

National  Association  of  Enrolled  Federal  Tax  Accountants _  570 

North  Dakota  Society  of  Certified  Public  Accountants _  571 

Exchange  of  Memorandums  in  re:  Testimony  of  Dan  S.  Bushnell  on  the 

Practices  of  the  Securities  and  Exchange  Commission _  297,  307 

Letter  of  supplemental  testimony  from  Prof.  Kenneth  Culp  Davis  to 

Senator  Edward  V.  Long _  186 


' 


ADMINISTRATIVE  PROCEDURE  ACT 


WEDNESDAY,  MAY  12,  1965 
U.S.  Senate, 

Subcommittee  on  Administrative 

Practice  and  Procedure  or  the 

Committee  on  the  Judiciary, 

W  ashing  ton ,  D .  O. 

The  subcommittee  met,  pursuant  to  notice,  at  10 : 10  a.m.,  in  room 
1318,  New  Senate  Office  Building,  Senator  Edward  V.  Long  (chair¬ 
man  of  the  subcommittee)  presiding. 

Present :  Senators  Long  and  Javits. 

Also  present:  Bernard  Fensterwald,  Jr.,  chief  counsel;  Cornelius 
B.  Kennedy,  minority  counsel;  Kathryn  M.  Coulter,  special  assist¬ 
ant;  Charles  H.  Helein,  assistant  counsel;  and  Gordon  H.  Homme 
assistant  counsel. 

Senator  Long.  The  committee  will  be  in  order. 

Today,  we  are  to  start  our  hearings  on  four  bills,  S.  1160,  S.  1336, 
S.  1758,  and  S.  1879. 

I  have  an  opening  statement  which  I  generally  read  into  the  record 
at  this  time,  but  in  order  to  expedite  the  hearing,  without  objection  I 
am  going  to  have  the  statement  inserted  in  the  record  at  this  time. 

(The  statement  of  Senator  Long  is  as  follows :) 

Opening  Statement  by  Senator  Edward  V.  Long,  Wednesday,  May  12,  1965, 
Hearings  on  S.  1160,  S.  1336,  S.  1758,  and  S.  1879 

Today  we  begin  hearings  on  S.  1336,  a  bill  to  amend  the  Administrative  Pro¬ 
cedure  Act  of  1946.  This  bill  seeks  to  update  and  improve  the  procedural 
rules  that  govern  most  proceedings  before  the  Federal  administrative  agencies. 

S.  1336  also  incorporates  two  proposals  that  were  separately  introduced. 
S.  1160  is  set  forth  in  section  3  of  S.  1336.  It  is  more  commonly  referred  to  as 
the  freedom  of  information  bill.  Its  purpose  is  to  give  meaning  to  the  right 
of  a  citizen  to  be  informed  of  its  Govermnent’s  activities. 

S.  1758  can  be  found  in  section  6  (b)  and  (c)  of  S.  1336.  This  bill  is  better 
known  as  the  attorneys’  practice  bill.  Under  its  provisions,  qualified  members 
of  the  bar  would  be  able  to  practice  before  the  administrative  agencies  without 
having  to  meet  superfluous  admission  requirements  of  individual  agencies. 

In  the  88th  Congress,  similar  bills  were  pending.  The  freedom  of  information 
bill  passed  the  Senate  'by  a  unanimous  vote,  as  did  the  attorneys’  practice  bill. 
Unfortunately,  both  bills  were  tied  up  in  the  House  at  adjournment. 

The  predecessor  of  S.  1336  was  S.  1663  of  the  88th  Congress.  The  latter  was 
the  subject  of  extensive  studies  and  hearings  in  the  summer  of  1964.  The  stud¬ 
ies  were  carried  on  by  an  expert  panel  of  administrative  law  professors,  the 
American  Bar  Association,  the  agencies  of  the  Federal  Government,  interested 
attorneys,  and  others. 

The  hearings  that  were  held  in  July  of  1964  provided  further  opportunity  for 
discussion  and  consideration  of  the  most  complex  subject.  Finally,  after  much 
review  and  revision,  S.  1336  was  drafted. 


1 


2 


ADMINISTRATIVE  PROCEDURE  ACT 


The  authors  of  S.  1336,  believe  it  to  be  the  answer,  though  not  the  complete 
answer,  to  a  speedier,  fairer  and  less  expensive  administrative  process.  The 
people  most  involved  in  this  area  have  been  searching  for  this  answer  for  some 
10  years.  It  has  not  been  easy  to  find. 

Accomplishing  a  fairer,  faster,  and  less  costly  administrative  process  is  of  no 
small  importance.  It  has  been  said  before,  and  undoubtedly  will  be  said  again, 
that  the  administrative  process  is  of  vast  consequence  to  every  American  citizen. 
Stating  this  fact  so  often  runs  the  risk  of  its  losing  its  impact.  However,  fail¬ 
ure  to  repeat  this  fact,  runs  a  greater  risk  of  its  being  lost  sight  of  and  forgotten. 

S.  1336  would  apply  to  the  departments  and  agencies  which  regulate,  super¬ 
vise,  control,  and  police  vast  segments  of  our  national  economy,  national  security, 
and  our  personal  liberties  and  rights.  As  our  country  has  grown,  so  has  the 
administration  of  its  affairs.  As  the  complexity  and  coverage  of  this  adminis¬ 
tration  has  grown,  so  has  its  costs  both  in  terms  of  time  and  money. 

S.  1336  would  reduce  these  evils  of  the  administrative  process.  It  will  not  get 
rid  of  them.  It  is  a  step  in  the  right  direction  and  a  very  necessary  and  urgent 
step. 

Twenty  years  have  elapsed  since  any  successful  attempt  was  made  to  update 
and  streamline  administrative  procedures.  Further  delay  will  only  add  to  an 
existing  conundrum  that  now  threatens  to  bog  down  a  major  portion  of  govern¬ 
mental  activity.  If  this  occurs,  the  only  result  will  be  bureaucratic  rule  and 
ultimate  administrative  chaos. 

S.  1336  has  too  many  important  provisions  to  detail  in  this  opening  statement. 
However,  some  of  the  highlights  should  be  mentioned  briefly. 

There  is  a  new  definition  of  rule  which  is  shorter  and  more  accurate.  Gen¬ 
erally,  ratemaking  has  been  placed  under  the  adjudicatory  process. 

Section  3  incorporates  the  freedom  of  information  bill. 

Section  5,  dealing  with  agency  adjudication  has  been  revised ;  its  scope  broad¬ 
ened.  Procedures  are  provided  that  guarantee  the  fullest  due  process  appro¬ 
priate,  and  at  the  same  time  allow  expedited  procedures  for  a  speedy  decision 
when  the  requirements  of  due  process  are  minimal  and  an  expedited  decision 
will  be  more  beneficial  to  the  parties. 

Section  8  has  bestowed  new  status  upon  the  hearing  examiner  and  given  his 
decisions  more  weight.  It  will  no  longer  be  necessary  for  agency  heads  to  dupli¬ 
cate  the  actual  hearing  process  and  taking  of  evidence.  This  will  only  be  done 
before  the  examiner. 

In  addition,  the  new  weight  accorded  the  examiner’s  decision  should  behoove 
the  examiner  to  write  more  precise  and  accurate  decisions. 

I  would  like  to  say  a  few  words  about  S.  1160,  the  freedom  of  information  bill. 
In  my  view,  the  provisions  of  this  bill  are  essential  to  the  American  citizen’s 
exercise  of  some  of  his  basic  rights.  The  citizen  must  be  informed  in  order  to 
exercise  his  basic  political  right — the  right  to  vote.  He  must  be  informed  in 
order  to  meaningfully  enjoy  his  basic  rights  of  freedom  of  speech  and  freedom 
of  the  press. 

In  the  past,  Congress  has  heard  great  lamentation  about  the  difficulties  this 
bill  presents  to  the  agencies.  Congress  has  heard  at  the  same  time,  the  agencies’ 
praise  for  the  object  and  purpose  of  this  bill.  Of  course,  when  it  comes  down 
to  cases,  most  agencies  are  adamantly  opposed  to  any  enactment  by  Congress 
that  will  in  any  way  limit  their  discretion  to  withhold  any  information  they 
wish  to  withhold. 

The  agencies  have  been  singularly  remiss  and  derelict  in  offering  any  construc¬ 
tive  suggestions  as  to  liow  Congress  can  strike  the  balance  of  the  right-to-know 
and  the  necessity  to  withhold  certain  information.  The  lack  of  such  suggestions 
only  emphasizes  the  fact  that  only  absolute  discretion  is  acceptable  to  the 
agencies. 

Congress  realizes  that  some  discretion  is  necessary  in  order  for  the  proper 
functioning  of  our  Government.  But  the  power  to  exercise  discretion  carries 
with  it  the  heavy  responsibility  of  answering  for  each  exercise  truthfully  and 
promptly.  Yet,  if  there  is  any  more  invisible  or  hard-to-find  individual  than 
the  Abominable  Snowman,  it  is  the  bureaucrat  hiding  from  those  who  seek  to 
fix  responsibility  for  a  discretionary  act. 

To  take  the  position  that  Congress  should  abandon  to  the  discretion  of  some 
nameless,  faceless,  impersonal,  and  uncaring  bureaucrat,  the  right  of  the  people 
to  know,  is  to  propose  that  Congress  irresponsibily  abandon  its  role  of  guardian 
of  the  people  for  the  sake  of  bureaucratic  peace  of  mind.  Congress  cannot  and 
will  not  accept  such  a  proposal. 
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Senator  Long.  At  this  point  I  am  pleased  to  insert  into  the  record 
the  statement  of  my  distinguished  colleague  Senator  Ervin,  concern¬ 
ing  these  measures  to  amend  the  Administrative  Procedure  Act. 
Senator  Ervin  has  long  been  interested  in  this  legislation  and  has 
himself  introduced  bills  designed  to  improve  the  Administrative  Pro¬ 
cedure  Act. 

(The  statement  follows:) 

Statement  of  Senator  Sam  J.  Ervin,  Jr. 

Mr.  Chairman,  I  welcome  the  opportunity  to  comment  on  the  measures  to  revise 
and  amend  the  Administrative  Procedure  Act.  I  have  cosponsored  two  of  them  : 
S.  1160,  to  clarify  and  protect  the  right  of  the  public  to  information,  and  S.  1758, 
to  provide  for  the  right  of  persons  to  be  represented  by  attorneys  before  Govern¬ 
ment  agencies.  These  measures  are  meaningful  and  significant.  Based  on  sec¬ 
tions  of  the  omnibus  bills,  they  were  passed  by  the  Senate  last  year.  I  hope  that 
they  receive  as  prompt  consideration  this  year. 

I  introduced  a  third  measure  before  the  subcommittee,  S.  1879,  to  recodify  the 
Administrative  Procedure  Act.  This  bill  is  similar  in  principle  to  S.  1336,  but 
embodies  a  slightly  different  approach  in  certain  areas.  I  introduced  it  so  that 
the  subcommittee  might  have  both  measures  before  it  as  it  studied  the  problems 
involved. 

The  revision  of  the  Administrative  Procedure  Act  is  a  monumental  task,  and 
one  to  which  this  subcommittee  as  it  pursues  its  studies  and  hearings  under  its 
able  chairman  is  contributing  in  a  diligent  and  scholarly  manner. 

The  issues  and  problems  involved  in  this  task  of  revision  are  countless.  While 
I  am  not  now  wedded  to  particular  language,  I  do  support  the  efforts  to  amend 
the  act  to  take  into  account  experience  under  it  since  1946,  the  increase  in  the 
number  of  agencies,  and  the  broadening  of  the  scope  of  Government  activities. 

I  shall  study  carefully  the  different  opinions  registered  before  the  subcommittee 
in  these  hearings  with  the  assurance  that  any  draft  which  is  reported  by  the 
subcommittee  will  be  the  product  of  the  most  careful  study. 

A  noted  legal  scholar  has  said  that  liberty  is  wedged  in  the  interstices  of 
procedure. 

The  studies  by  the  Constitutional  Rights  Subcommittee  over  the  last  10  years 
and  the  investigation  by  this  subcommittee  has  dramatically  illustrated  the 
threats  to  individual  rights  and  liberties  which  may  be  posed  in  the  name  of  the 
administrative  process.  Complaints  received  by  our  subcommittee  show  that 
Government  employees,  Indians,  the  mentally  ill,  military  personnel,  and  many 
other  citizens  from  every  walk  of  life  have  found  to  their  sorrow  that  substantial 
liberties  may  become  wedged  in  the  vise  of  administrative  procedure.  As  a  re¬ 
sult  of  administrative  failings,  wrongdoing,  neglect,  or  delay,  the  lives  of  these 
people,  their  reputations  and  their  employment  prospects,  have  sometimes  been 
damaged  beyond  repair.  As  we  have  dealt  with  these  cases,  I  have  been  shocked 
to  find  how  often  the  redtape  of  our  bureaucracy,  the  maze  of  procedures,  the 
written  'and  unwritten  precedents,  the  rules,  the  regulations,  and  the  myriad 
policy  statements  can  defeat  the  unwary  citizen,  who  has  been  led  to  believe 
that  under  our  system,  the  individual  has  a  voice  in  the  administration  of  his 
government,  and  that  the  administrative  rules  will  take  into  account  his  needs 
and  demands. 

Because  we  believe  in  the  consent  of  the  governed,  he  expects  that  public  ad¬ 
ministration  will  be  imbued  with  that  spirit  of  rationality  and  fairness  which  is 
basic  to  our  traditions.  And  he  has  a  right  to  expect  this.  Wherever  he  deals 
with  the  agencies  of  his  government,  or  when  he  is  affected  by  their  rulings,  he 
has  a  right  to  expect  that  decisions  affecting  his  welfare  and  interests  will  be 
made  rationally,  fairly,  and  efficiently,  with  a  minimum  of  cost  to  him  and  to 
other  taxpayers. 

The  thousands  of  complaints  received  by  our  subcommittee  amply  demon¬ 
strate  that  this  is  not  always  so.  Furthermore,  it  is  not  only  the  unwary  citizen 
who  is  often  vanquished  in  the  lists  by  the  administrative  procedures  governing 
our  lives.  It  is  often  the  attorney  initiated  into  the  secrets  of  the  maze.  It  is 
often  the  member  of  'Congress  seeking  to  prod  a  weighty  lethargic  bureaucracy 
into  action,  attempting  to  acquire  simple  facts  from  a  department,  or  under- 
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taking  to  guide  a  bewildered  constituent  through  cumbersome  procedures  and 
mountains  of  regulations. 

There  is,  I  have  found,  inherent  in  the  Federal  administrative  process  of  today 
a  tyranny  more  subtle  than  any  danger  to  our  liberties  which  our  Founding 
Fathers  might  have  envisaged. 

It  is  self -genera  ting  and,  in  view  of  the  rapidity  with  which  Congress  has 
multiplied  the  number  of  Federal  activities  it  is,  to  a  great  degree,  unavoidable. 
Each  new  agency  requires  countless  hundreds  more  rules  and  regulations. 

Congress  has  attempted  to  offset  these  effects  by  stipulating  that  there  be  in 
the  decisionmaking,  rulemaking  process  some  semblance  of  organization,  reason, 
due  process  and  fair  play.  It  did  this  on  a  grand  scale  in  1946  when  it  enacted 
the  Administrative  Procedure  Act.  But  the  great  expectations  of  Congress 
have  not  been  entirely  fulfilled.  As  so  often  happens  when  an  entire  new  system 
is  created,  there  were  procedural  gaps.  In  some  cases,  the  intent  of  Congress 
has  been  circumvented  or  distorted  or  ignored,  often  to  the  detriment  of  indi¬ 
vidual  rights. 

FREEDOM  OF  INFORMATION 

A  case  in  point  is  the  freedom  of  information  section  of  the  Administrative 
Procedure  Act.  Through  this  provision,  Congress  meant  to  guarantee  that  the 
public’s  right  to  information  would  be  respected.  Instead,  this  section  has 
been  cited  frequently  by  Government  officials  as  authority  for  withholding  in¬ 
formation  from  the  Congress,  the  press  and  the  public. 

Far  from  “taking  the  mystery  out  of  administrative  procedure,”  therefore, 
this  section  has  been  used  to  increase  it.  This  is  not  entirely  the  fault  of  the 
executive  departments  and  agencies.  The  terms  of  the  statute  were  less  than 
precise  and  left  considerable  leeway  for  administrative  discretion. 

Access  to  information  about  the  activities  of  Government  is  crucial  to  the 
citizen’s  ability  to  cope  with  the  bigness  and  complexity  of  Government  today. 
His  grasp  of  the  facts  about  those  Government  activities  which  affect  not  only 
the  general  welfare,  but  his  particular  interest  as  well,  is  the  counterweight 
which  tips  the  scale  in  his  favor. 

There  is  no  validity  therefore  to  the  frequently  heard  argument  that  these 
proposals  impinge  on  executive  privilege  for  they  would  not  affect  the  proper 
exercise  of  authority  of  the  President  and  department  heads.  Certainly,  the 
exceptions  go  very  far  in  meeting  the  objections  of  the  departments  regarding 
administrative  problems,  confidentiality,  privacy  and  national  security.  Even 
these  stated  exceptions  however,  cannot  be  relied  on  to  withhold  Information 
from  Congress.  If,  indeed,  this  propsal  might  entail  a  bit  more  paperwork, 
require  a  little  more  time  on  the  part  of  our  civil  servants,  I  think  the  principle 
involved  here  far  outweighs  these  considerations. 

I  have  cosponsored  this  legislation  for  several  years,  and  have  found  solid 
and  widespread  support  for  it,  especially  in  my  State.  I  have  received  hundreds 
of  letters  from  newspaper  editors  and  publishers,  owners  of  radio  and  television 
stations,  businessmen  and  lawyers,  and  many  other  citizens  with  no  special 
interest  beyond  their  determination  that  Government  officials  shall  not  deny, 
distort  or  delay  Government  information. 

The  value  of  the  individual’s  privacy  in  our  society  can  have  meaning  only 
as  long  as  we  have  a  free  society,  and  we  shall  enjoy  such  a  society  only  as 
long  as  the  Congress,  the  press,  and  the  public  have  complete  access  to  informa¬ 
tion  about  the  activities  of  the  executive  branch  of  our  Federal  Government. 
Everything  in  our  common  law  heritage  and  the  history  of  our  Constitution 
demands  that  this  be  recognized  as  a  “right  to  know,”  endorsed  by  Congress, 
that  it  not  be  a  privilege  granted  at  the  passing  whim  of  Government  officials. 
Congress  has  a  duty  to  safeguard  this  right  and  to  see  that  the  administra¬ 
tive  procedures  of  our  Government  respect  it.  S.  1160  will  go  far  to  achieve  these 
ends. 

S.  1758 

I  would  also  like  to  give  my  support  to  section  6(b)  of  S.  1336  which  provides 
that  any  person  who  is  a  member  of  the  bar  of  the  highest  court  of  a  juris¬ 
diction  may  represent  others  before  any  agency.  This  section  is  identical  with 
S.  1758,  which  I  have  cosponsored.  In  adition  to  the  myriad  rules  and  regula¬ 
tions,  many  agencies  have  established  special  enrollment  procedures  for  those 
attorneys  who  must  repersent  a  client  before  the  agency.  Even  if  an  attorney 
has  only  an  isolated  matter  before  one  of  these  agencies  he  must  complete  a 
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complicated  application  form,  swear  to  its  accuracy,  pay  a  substantial  enroll¬ 
ment  fee,  and  then  wait  several  weeks  before  be  can  represent  bis  client. 

If  a  person  must  appear  before  an  agency,  be  should  bave  tbe  right  to  be 
represented  by  tbe  attorney  of  his  choice.  However,  the  formal  enrollment 
procedures  and  tbe  attendant  trouble  and  delay  often  discourages  many  highly 
qualified  attorneys  from  taking  a  single  case  before  the  agencies.  Such  unnec¬ 
essary  formalities  have  some  earmarks  of  an  unspoken  conspiracy  between  the 
agency  and  the  attorneys  who  habitually  practice  before  it  to  restrain  the  prac¬ 
tice  of  law  before  the  agency. 

The  studies  of  the  Subcommittee  on  Constitutional  Rights  have  shown  that  the 
right  to  counsel  in  administrative  proceedings  is  often  less  highly  regarded 
than  it  is  in  criminal  cases.  There  have  been,  in  fact,  instances  wherein  the 
right  has  been  qualified  to  such  an  extent  by  rules  promulgated  by  the  agencies 
that  the  individual  is  denied  effective  representation. 

As  chairman  of  the  Subcommittee  on  Constitutional  Rights,  I  have  been 
concerned  about  possible  deprivations  of  due  process  where  the  Federal  Gov¬ 
ernment  exercises  any  control  over  the  choice  of  counsel ;  a  Federal  limitation 
on  the  choice  of  counsel  abrogates  the  right  to  counsel  itself. 

This  legislation  would  recognize  that  a  license  to  practice  in  State  or  Federal 
courts  would  be  proof  of  an  attorney’s  qualifications  to  practice  before  an 
agency  tribunal.  Moreover,  it  would  be  recognition  of  the  right  of  the  in¬ 
dividual  to  make  his  own  choice  as  to  who  will  represent  him  and  would  make 
the  client  the  sole  judge  of  an  attorney’s  qualification  for  representing  him  before 
an  administrative  board.  Whether  a  hearing  is  considered  to  be  investigative 
or  adjudicative,  the  individual’s  property  rights  are  necessarily  involved,  and 
due  process  requirement  in  the  fifth  amendment  demands  that  close  scrutiny 
be  given  the  conduct  of  the  proceedings. 

S.  1879  AND  S.  1336 

I  have  introduced  in  several  Congresses  the  Code  of  Administrative  Procedures 
drafted  by  the  American  Bar  Association.  The  code  has  received  substantial 
recognition  in  the  process  of  revising  the  Administrative  Procedure  Act. 

As  I  have  indicated,  S.  1879,  the  code,  and  S.  1336  to  a  large  degree  now 
recommend  the  same  or  very  similar  changes  in  the  present  act.  Both  would 
dispense  with  many  of  the  exceptions  which  were  written  into  the  present  law, 
exceptions  which  have  proved  to  be  either  meaningless  or  unfortunate.  Evi¬ 
dently  this  time  we  can  expect  to  have  a  general  statute  which  will  truly  have 
general  application.  The  definition  of  rules  will  be  limited  to  statements  of 
general  applicability.  This  is  certainly  a  proper  change.  Rulemaking  has 
been  described  as  legislative  in  its  nature  and  legislation  should  have  a  general 
rather  than  a  particular  objective. 

Both  bills  have  improved  on  the  act  in  dealing  with  rulemaking,  and  accord 
the  public  more  than  an  illusory  right  to  be  heard.  Provision  has  been  made  to 
insure  that  petitions  for  rules,  if  they  are  not  granted,  will  have  at  least  the 
courtesy  of  a  prompt  and  specific  denial.  This  section  also  provides  a  procedure 
for  issuing  temporary  rules  that  seems  a  workable  compromise  between  the 
needs  of  the  agencies  and  the  public. 

The  bills  attempt  to  free  the  members  of  the  various  agencies  from  the  burden 
of  deciding  a  host  of  cases  that  are  now  largely  brought  before  them.  Both 
bills  allow  a  wide  delegation  of  the  decisionmaking  power  to  hearing  examiners, 
and,  on  review,  to  appeal  boards.  In  theory,  this  should  free  the  agency 
members  themselves  to  deal  primarily  with  broad  questions  of  policy  and,  to  the 
extent  possible  to  deal  with  them  through  the  rulemaking  process.  As  for  the 
process  of  adjudication,  itself,  it  would  now  provide  for  the  more  liberal  use  of 
subpenas,  greater  use  of  discovery,  and  more  effective  pleading— to  name  only  a 
few  of  the  significant  changes.  There  is  also  language  designed  to  make  the  de¬ 
claratory  order  an  available  and  effective  instrument.  Much  was  hoped  from  the 
use  of  such  orders  under  the  APA ;  the  new  language  should  insure  that  such 
orders  will  become  of  increasing  importance. 

The  section  on  judicial  review  in  both  bills  represents,  I  believe,  an  advance 
over  the  present  law.  Both  state  more  clearly  the  very  narrow  limits  within 
which  administrative  discretion  is  not  reviewable.  Moreover,  both  bills — with 
S.  1879  doing  more — revise  the  present  law  with  respect  to  standing  to  seek 
review.  S.  1879  does  not  qualify  the  right  to  seek  review  by  requiring,  as  does 
S.  1336,  that  one  be  adversely  affected  in  fact. 
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The  new  subsection  on  the  form  of  judicial  review  is  also  an  improvement 
over  the  similar  provision  in  the  APA.  Both  bills  are  in  agreement  on  this 
matter,  as  on  most  of  the  other  issues  of  substance  involved  in  judicial  review. 

There  are,  of  course,  a  number  of  differences  between  S.  1879  and  S.  1336. 
Many  of  them  are  no  more  than  stylistic.  S.  1879  is  an  altogether  new  version  of 
the  present  statute.  S.  1336  maintains  much  of  the  language  and  framework 
of  the  original  statute,  but  revises  and  rearranges  it.  S.  1879  thus  is  free  from 
the  existing  language,  but  there  are  advantages  to  refashioning  the  present  law 
in  the  manner  of  S.  1336. 

Although  the  major  differences  between  the  two  bills  are  few,  three  of  them 
are  worth  noting  in  detail.  First,  the  code  takes  a  stricter  line  than  S.  1336 
in  dealing  with  the  separation  of  functions.  The  code  provision  applies  to 
agency  members ;  the  provision  in  S.  1336  does  not.  Agency  adjudication  has 
by  now  become  litigation  of  major  importance.  S.  1336  forbids  the  decision¬ 
making  officers  at  the  lower  level  from  talking  informally  to  third  persons 
about  the  facts  in  a  case  before  them,  while  the  code  forbids  such  consultation 
on  issues  both  of  fact  and  of  law.  S.  1336  gives  agency  members  complete 
freedom  to  consult  outside  the  record  as  to  issues  of  both  fact  and  law ;  the 
code  applies  to  agency  members  as  it  does  to  the  other  decisionmaking  officers 
of  the  agency. 

A  revision  similar  to  section  1009(g)  of  S.  1879.  “Proceedings  in  Excess  of 
Jurisdiction,”  should  also  be  considered.  There  was  similar  language  in  one 
of  the  earlier  versions  of  S.  1336.  We  are  all  aware  of  the  doctrine  of  exhaus¬ 
tion  of  remedies,  but  this  is  to  prevent  a  party  from  going  through  long  and 
expensive  proceedings  when — to  quote  the  language  of  S.  1879 — “The  proceeding 
itself  or  the  action  proposed  to  be  taken  therein  is  clearly  beyond  the  constitu¬ 
tional  or  statutory  jurisdiction  or  authority  of  the  agency.”  Such  an  issue  is 
one  of  law  and  since  it  is  ultimately  one  for  the  courts  to  decide,  the  bill  makes 
it  possible  for  them  to  dispose  of  it  sooner  rather  than  later.  The  code,  accord¬ 
ing  to  the  drafters  would  restore  rights  that  were  formerly  recognized  as  a 
matter  of  law.  The  law  today  is  uncertain  at  best.  In  revising  the  Adminis¬ 
trative  Procedure  Act  we  have  an  opportunity  to  establish  and  clarify  the  law 
in  a  way  to  benefit  both  the  agencies  and  the  public.  S.  1879  is  designed  to  give 
relief  in  those  instances  when  agency  action  is  clearly  ultra  vires. 

The  provision  in  S.  1879  gives  a  party  to  an  informal  adjudication  the  right  on 
request  to  receive  a  statement  of  reasons  in  support  of  the  agency’s  decision. 
This  is  also  a  matter  which  should  be  seriously  considered  in  any  redraft  of 
S.  1336.  It  relates  to  the  individual’s  right  to  know  as  do  most  of  the  provisions 
in  these  measures. 

Tlie  drafting  and  enactment  of  a  good  revision  of  the  Adminitsrative  Procedure 
Act  will  improve  the  administration  of  the  business  of  government. 

More  important,  it  will  provide  greater  protection  for  the  rights  of  the  in¬ 
dividual  whenever  he  deals  with  the  Federal  Government. 

Senator  Long.  Also,  copies  of  the  four  bills  I  mentioned,  S.  1160. 
S.  1336,  S.  1758,  and  S.  1879  without  objection  will  be  placed  in  the 
record  at  this  time. 

( S.  1160,  S.  1336,  and  S.  1879  are  as  follows :) 

[S.  1160,  89th  Cong.,  1st  sess.] 

A  BILL  To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter  324,  of  the  Act 

of  June  11,  1946  (60  Stat.  238),  to  clarify  and  protect  the  right  of  the  public  to 

Information,  and  for  other  purposes 

Be  it  enacted  t)y  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  section  3,  chapter  324,  of  the  Act  of  June 
11, 1946  (  60  Stat.  238) ,  is  amended  to  read  as  follows : 

“Sec.  3.  Every  agency  shall  make  available  to  the  public  the  following  informa¬ 
tion  : 

“(a)  Publication  in  the  Federal  Register. — Every  agency  shall  separately 
state  and  currently  publish  in  the  Federal  Register  for  the  guidance  of  the  public 
(A)  descriptions  of  its  central  and  field  organization  and  the  established  places 
at  which,  the  officers  from  whom,  and  the  methods  whereby,  the  public  may  secure 
information,  make  submittals  or  requests,  or  obtain  decisions ;  ( B )  statements  of 
the  general  course  and  method  by  which  its  functions  are  channeled  and  deter¬ 
mined,  including  the  nature  and  requirements  of  all  formal  and  informal  pro- 
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cedures  available  ;  (C)  rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  he  obtained,  and  instructions  as  to  the  scope  and  con¬ 
tents  of  all  papers,  reports,  or  examinations ;  ( D )  substantive  rules  of  general 
applicability  adopted  as  authorized  by  law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability  formulated  and  adopted  by  the  agency ; 
and  (E)  every  amendment,  revision,  or  repeal  of  the  foregoing.  Except  to  the 
extent  that  a  person  has  actual  and  timely  notice  of  the  terms  thereof,  no  person 
shall  in  any  manner  be  required  to  resort  to,  or  be  adversely  affected  by  any  mat¬ 
ter  required  to  be  published  in  the  Federal  Register  and  not  so  published.  For 
purposes  of  this  subsection,  matter  which  is  reasonably  available  to  the  class  of 
persons  affected  thereby  shall  be  deemed  published  in  the  Federal  Register  when 
incorporated  by  reference  therein  with  the  approval  of  the  Director  of  the  Federal 
Register. 

“(b)  Agency  Opinions  and  Oedees. — Every  agency  shall,  in  accordance  with 
published  rules,  make  available  for  public  inspection  and  copying  (A)  all  final 
opinions  (including  concurring  and  dissenting  opinions)  and  all  orders  made  in 
the  adjudication  of  cases,  (B)  those  statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register,  and  (C)  staff  manuals  and  instructions  to  staff  that  affect  any  member 
of  the  public,  unless  such  materials  are  promptly  published  and  copies  offered 
for  sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion  of 
personal  privacy,  an  agency  may  delete  identifying  details  when  it  makes  avail¬ 
able  or  publishes  an  opinion,  statement  of  policy,  interpretation,  or  staff  manual 
or  instruction:  Provided,  That  in  every  case  the  justification  for  the  deletion 
must  be  fully  explained  in  writing.  Every  agency  also  shall  maintain  and  make 
available  for  public  inspection  and  copying  a  current  index  providing  identifying 
information  for  the  public  as  to  any  matter  which  is  issued,  adopted,  or  prom¬ 
ulgated  after  the  effective  date  of  this  Act  and  which  is  required  by  this  subsec¬ 
tion  to  be  made  available  or  published.  No  final  order,  opinion,  statement  of  pol¬ 
icy,  interpretation,  or  staff  manual  or  instruction  that  affects  any  member  of 
the  public  may  be  relied  upon,  used  or  cited  as  precedent  by  an  agency  against 
any  private  party  unless  it  has  been  indexed  and  either  made  available  or  pub¬ 
lished  as  provided  by  this  subsection  or  unless  that  private  party  shall  have 
actual  and  timely  notice  of  the  terms  thereof. 

“(c)  Agency  Recoeds. — Every  agency  shall,  in  accordance  with  published 
rules  stating  the  time,  place,  and  procedure  to  be  followed,  make  all  its  records 
promptly  available  to  any  person.  Upon  complaint,  the  district  court  of  the 
United  States  in  the  district  in  which  the  complainant  resides,  or  has  his  princi¬ 
pal  place  of  business,  or  in  which  the  agency  records  are  situated  shall  have 
jurisdiction  to  enjoin  the  agency  from  the  withholding  of  agency  records  and 
information  and  to  order  the  production  of  any  agency  records  or  information 
improperly  withheld  from  the  complainant.  In  such  cases  the  court  shall  deter¬ 
mine  the  matter  de  novo  and  the  burden  shall  be  upon  the  agency  to  sustain  its 
action.  In  the  event  of  noncompliance  with  the  court’s  order,  the  district  court 
may  punish  the  responsible  officers  for  contempt.  Except  as  to  those  causes  which 
the  court  deems  of  greater  importance,  proceedings  before  the  district  court  as 
authorized  by  this  subsection  shall  take  precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest  practicable  date 
and  expedited  in  every  way. 

“(d)  Agency  Peoceedings. — Every  agency  having  more  than  one  member  shall 
keep  a  record  of  the  final  votes  of  each  member  in  every  agency  proceeding  and 
such  record  shall  be  available  for  public  inspection. 

“(e)  Exemptions. — The  provisions  of  this  section  shall  not  be  applicable  to 
matters  that  are  (1)  specifically  required  by  Executive  order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy ;  (2)  related  solely  to  the 
internal  personnel  rules  and  practices  of  any  agency;  (3)  specifically  exempted 
from  disclosure  by  statute;  (4)  trade  secrets  and  commercial  or  financial  in¬ 
formation  obtained  from  the  public  and  privileged  or  confidential;  (5)  inter¬ 
agency  or  intra-agency  memorandums  or  letters  dealing  solely  with  matters  of 
law  or  policy;  (6)  personnel  and  medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy ; 
(7)  investigatory  files  compiled  for  law  enforcement  purposes  except  to  the  ex¬ 
tent  available  by  law  to  a  private  party;  and  (8)  contained  in  or  related  to 
examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for  the 
use  of  any  agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions. 
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“(f)  Limitation  of  Exemptions. — Nothing  in  this  section  authorizes  with¬ 
holding  of  information  or  limiting  the  availability  of  records  to  the  public  except 
as  specifically  stated  in  this  section,  nor  shall  this  section  be  authority  to  with¬ 
hold  information  from  Congress. 

“(g)  Private  Party. — As  used  in  this  section,  ‘private  party’  means  any  party 
other  than  an  agency. 

“(h)  Effective  Date. — This  amendment  shall  become  effective  one  year  fol¬ 
lowing  the  date  of  the  enactment  of  this  Act.” 


[S.  1336,  89th  Cong.,  1st  sess.] 

A  BILL  To  amend  the  Administrative  Procedure  Act,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  the  Administrative  Procedure  Act  (5 
U.S.C.  1001-11)  is  amended  to  read  as  follows : 


“short  title 


“Section  1.  This  Act  may  be  cited  as  the  ‘Administrative  Procedure  Act  of 
1965’. 


“definitions 


“Sec.  2.  As  used  in  this  Act — 

“(a)  Agency. — ‘Agency’  means  each  authority  (whether  or  not  within  or  sub¬ 
ject  to  review'  by  another  agency)  of  the  Government  of  the  United  States  other 
than  Congress,  the  courts,  or  the  governments  of  the  possessions.  Territories, 
Commonwealths,  or  the  District  of  Columbia.  Nothing  in  this  Act  shall  be  con¬ 
strued  to  repeal  delegations  of  authority  as  provided  by  law.  Except  as  to  the 
requirements  of  section  3,  there  shall  be  excluded  from  the  operation  of  this  Act 
courts-martial  and  military  commissions,  and  military  or  naval  authority  ex¬ 
ercised  in  the  field  in  the  time  of  war  or  in  occupied  territory.  Except  as  to  the 
requirements  of  sections  3  and  4,  there  shall  be  excluded  from  the  operation  of 
this  Act,  agencies  composed  of  representatives  of  the  parties  or  of  representa¬ 
tives  of  organizations  of  the  parties  to  the  disputes  determined  by  them. 

“(b)  Person  and  Party. — ‘Person’  includes  individuals,  partnerships,  corpo¬ 
rations,  associations,  or  public  or  private  organizations  of  any  character  other 
than  agencies.  ‘Party’  includes  any  person  or  agency  named  or  admitted  as  a 
party,  or  properly  seeking  and  entitled  as  of  right  to  be  admitted  as  a  party,  in 
any  agency  proceeding ;  but  nothing  herein  shall  be  construed  to  prevent  an 
agency  from  admitting  any  person  or  agency  as  a  party  for  limited  purposes. 
‘Private  party’  means  any  party  other  than  an  agency. 

“(c)  Rule  and  Rulemaking. — ‘Rule’  means  the  whole  or  any  part  of  any 
agency  statement  of  general  applicability  and  future  effect  designed  to  imple¬ 
ment,  interpret,  or  prescribe  law'  or  policy  or  to  describe  the  organization,  proce¬ 
dure,  or  practice  requirements  of  any  agency  and  includes  any  exception  from  a 
rule.  ‘Rulemaking’  means  agency  process  for  the  formulation,  amendment,  repeal 
of,  or  exception  from  a  rule. 

“(d)  Order,  Opinion,  and  Adjudication. — ‘Order’  means  the  whole  or  any 
part  of  the  final  disposition  (whether  affirmative,  negative,  injunctive,  or  declara¬ 
tory  in  form)  by  any  agency  in  any  proceeding,  including  licensing,  to  determine 
the  rights,  obligations,  and  privileges  of  named  parties.  ‘Opinion’  means  the 
statement  of  reasons,  findings  of  fact,  and  conclusions  of  law,  upon  all  the  mate¬ 
rial  issues  of  fact,  law,  or  discretion  presented  on  the  record,  issued  in  explana¬ 
tion  or  support  of  an  order.  ‘Adjudication’  means  agency  process  for  the  formu¬ 
lation,  amendment,  or  repeal  of  an  order. 

“(e)  Agency  License  and  Licensing. — ‘License’  includes  the  whole  or  any 
part  of  any  agency  permit,  certificate,  approval,  registration,  charter,  member¬ 
ship,  statutory  exemption,  or  other  form  of  permission.  ‘Licensing’  includes 
agency  process  respecting  the  grant,  renewal,  denial,  revocation,  suspension,  an¬ 
nulment,  withdrawal,  limitation,  amendment,  or  modification  of  a  license,  and 
the  prescription  or  requirement  of  terms,  conditions,  or  standards  of  conduct 
for  named  licensees  thereunder. 

“(f)  Sanction  and  Relief. — ‘Sanction’  includes  the  whole  or  part  of  any 
agency  (1)  prohibition,  requirement,  limitation,  or  other  condition  affecting 
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the  freedom  of  any  person;  (2)  withholding  of  relief;  (3)  imposition  of  any 
form  of  penalty  or  fine;  (4)  destruction,  taking,  seizure,  or  withholding  of 
property;  (5)  assessment  of  damages,  reimbursement,  restitution,  compensa¬ 
tion,  costs,  charges,  or  fees;  (6)  requirement,  revocation,  or  suspension  of  a 
license;  or  (7)  taking  of  other  compulsory  or  restrictive  action.  ‘Relief’  in¬ 
cludes  the  whole  or  part  of  any  agency  (1)  grant  of  money,  assistance,  license, 
authority,  exemption,  exception,  privilege,  or  remedy;  (2)  recognition  of  any 
claim,  right,  immunity,  privilege,  exemption,  or  exception ;  or  ( 3 )  taking  of 
any  other  action  upon  the  application  or  petition  of,  and  beneficial  to,  any 
person. 

“(g)  Agency  Proceeding  and  Action. — ‘Agency  proceeding’  means  any  agency 
process  as  defined  in  subsections  (c),  (d),  and  (e)  of  this  section.  ‘Agency 
action’  includes  the  whole  or  part  of  every  agency  rule,  order,  license,  sanction, 
relief,  or  the  equivalent  or  denial  thereof,  or  failure  to  act. 

“public  information 

“Sec.  3.  Every  Agency  Shall  Make  Available  to  the  Public  the  Following 
Information — 

“(a)  Publication  in  the  Federal  Register. — Every  agency  shall  separately 
state  and  currently  publish  in  the  Federal  Register  for  the  guidance  of  the 
public  (A)  descriptions  of  its  central  and  field  organization  and  the  established 
places  at  which,  the  officers  from  whom,  and  the  methods  whereby,  the  public 
may  secure  information,  make  submittals  or  requests,  or  obtain  decisions ;  ( B ) 
statements  of  the  general  course  and  method  by  which  its  functions  are  chan¬ 
neled  and  determined,  including  the  nature  and  requirements  of  all  formal  and 
informal  procedures  available;  (C)  rules  of  procedure,  descriptions  of  forms 
available  or  the  places  at  which  forms  may  be  obtained,  and  instructions  as 
to  the  scope  and  contents  of  all  papers,  reports,  or  examinations;  (D)  sub¬ 
stantive  rules  adopted  as  authorized  by  law,  and  statements  of  general  policy 
or  interpretations  of  general  applicability  formulated  and  adopted  by  the  agency ; 
and  (E)  every  amendment,  revision,  or  repeal  of  the  foregoing.  Except  to 
the  extent  that  a  person  has  actual  and  timely  notice  of  the  terms  thereof,  no 
person  shall  in  any  manner  be  required  to  resort  to,  or  be  adversely  affected  by 
any  matter  required  to  be  published  in  the  Federal  Register  and  not  so  pub¬ 
lished.  For  purposes  of  this  subsection,  matter  which  is  reasonably  available 
to  the  class  of  persons  affected  thereby  shall  be  deemed  published  in  the  Federal 
Register  when  incorporated  by  reference  therein  with  the  approval  of  the 
Director  of  the  Federal  Register. 

“(b)  Agency  Opinions  and  Orders. — Every  agency  shall,  in  accordance  with 
published  rules,  make  available  for  public  inspection  and  copying  (A)  all  final 
opinions  (including  concurring  and  dissenting  opinions)  and  all  orders  made  in 
the  adjudication  of  cases,  (B)  those  statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register,  and  ( C )  staff  manuals  and  instructions  to  staff  that  affect  any  member 
of  the  public,  unless  such  materials  are  promptly  published  and  copies  offered 
for  sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  an  agency  may  delete  identifying  details  when  it  makes 
available  or  publishes  an  opinion,  statement  of  policy,  interpretation,  or  staff 
manual  or  instruction ;  provided,  that  in  every  case  the  justification  for  the 
deletion  must  be  fully  explained  in  writing.  Every  agency  also  shall  maintain 
and  make  available  for  public  inspection  and  copying  a  current  index  providing 
identifying  information  for  the  public  as  to  any  matter  which  is  issued,  adopted, 
or  promulgated  after  the  effective  date  of  this  Act  and  which  is  required  by 
this  subsection  to  be  made  available  or  published.  No  final  order,  opinion, 
statement  of  policy,  interpretation,  or  staff  manual  or  instruction  that  affects 
any  member  of  the  public  may  be  relied  upon,  used,  or  cited  as  precedent  by  an 
agency  against  any  private  party  unless  it  has  been  indexed  and  either  made 
available  or  published  as  provided  by  this  subsection  or  unless  that  private  party 
shall  have  actual  and  timely  notice  of  the  terms  thereof. 

“c)  Agency  Records. — Every  agency  shall,  in  accordance  with  published  rules 
stating  the  time,  place,  and  procedure  to  be  followed,  make  all  its  records 
promptly  available  to  any  person.  Upon  complaint,  the  district  court  of  the 
United  States  in  the  district  in  which  the  complainant  resides,  or  has  his  princi¬ 
pal  place  of  business,  or  in  which  the  agency  records  are  situated  shall  have 
jurisdiction  to  enjoin  the  agency  from  the  withholding  of  agency  records  and 
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information  and  to  order  the  production  of  any  agency  records  or  information 
improperly  withheld  from  the  complainant.  In  such  cases  the  court  shall  deter¬ 
mine  the  matter  de  novo  and  the  burden  shall  be  upon  the  agency  to  sustain  its 
action.  In  the  event  of  noncompliance  with  the  court’s  order,  the  district  court 
may  punish  the  responsible  officers  for  contempt.  Except  as  to  those  causes 
which  the  court  deems  of  greater  importance,  proceedings  before  the  district 
court  as  authorized  by  this  subsection  shall  take  precedence  on  the  docket  over 
all  other  causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest 
practicable  date  and  expedited  in  every  way. 

“(d)  Agency  Proceedings. — Every  agency  having  more  than  one  member  shall 
keep  a  record  of  the  final  votes  of  each  member  in  every  agency  proceeding  and 
such  record  shall  be  available  for  public  inspection. 

“(e)  Exemptions. — The  provisions  of  this  section  shall  not  be  applicable  to 
matters  that  are  (1)  specifically  required  by  Executive  order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy;  (2)  related  solely  to 
the  internal  personnel  rules  and  practices  of  any  agency;  (3)  specifically 
exempted  from  disclosure  by  statute;  (4)  trade  secrets  and  commercial  or  fi¬ 
nancial  information  obtained  from  the  public  and  privileged  or  confidential;  (5) 
inter-agency  or  intra-agency  memorandums  or  letters  dealing  solely  with  matters 
of  law  or  policy  ;  (6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy ; 
(7)  investigatory  files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  private  party;  and  (8)  contained  in  or  related  to 
examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of.  or  for 
the  use  of  any  agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions. 

“(f)  Limitation  of  Exemptions. — Nothing  in  this  section  authorizes  with¬ 
holding  of  information  or  limiting  the  availability  of  records  to  the  public  except 
as  specifically  stated  in  this  section,  nor  shall  this  section  be  authority  to  with¬ 
hold  information  from  Congress. 


“rulemaking 

“Sec.  4.  (a)  Informal  Consultation  Prior  to  Notice. — Prior  to  notice  of 
proposed  rulemaking  and  either  with  or  without  public  announcement,  an  agency 
may  afford  opportunity  to  interested  persons  to  submit  suggestions  for  rule- 
making  or  with  respect  to  proposed  rules. 

“(b)  Notice. — Notice  of  rulemaking  to  be  undertaken  by  the  agency  on  its 
own  motion  or  pursuant  to  petition  shall  (1)  be  published  in  the  Federal  Regis¬ 
ter,  (2)  give  all  interested  persons  a  reasonable  time  in  wffiich  to  prepare  and 
submit  matter  for  consideration,  and  (3)  state  the  time,  place,  and  manner  in 
which  any  interested  person  may  submit  matter  for  consideration,  the  authority 
under  which  the  rule  is  proposed,  and  either  the  terms  or  substance  of  the  pro¬ 
posed  rule  or  a  description  of  the  subjects  and  issues  involved. 

“(c)  Procedures. — After  notice  required  by  this  section — 

“(1)  The  agency  shall  afford  interested  persons  an  opportunity  to  partici¬ 
pate  in  rulemaking  through  the  submission  of  written  data,  views,  or  arguments 
with  an  opportunity  to  present  the  same  orally  unless  the  agency  determines 
that  oral  argument  is  inappropriate  or  unwarranted ;  and,  after  consideration 
of  all  relevant  matter  presented,  the  agency  shall  make  its  decision. 

“(2)  Where  rules  are  required  by  the  Constitution  or  by  statute  to  be  made 
on  the  record  after  opportunity  for  an  agency  hearing,  the  requirements  of 
section  7  shall  apply  in  place  of  the  provisions  of  subsection  (c)(1)  except 
that  the  presiding  officer  may  be  any  responsible  officer  of  the  agency. 

“In  proceedings  in  which  the  agency  has  not  presided  at  the  hearing,  the 
officer  who  presided  shall  make  a  recommended  decision.  The  parties  may  file 
exceptions  to  the  recommended  decision  within  such  time  and  in  such  form  as 
the  agency  shall  provide  by  rule.  After  prompt  consideration  of  the  recom¬ 
mended  decision  and  all  exceptions  thereto,  the  agency  shall  make  its  decision. 
In  any  proceeding,  the  agency  may  omit  a  recommended  decision  when  the 
agency  finds  upon  the  record  that  due  and  timely  execution  of  its  functions 
imperatively  and  unavoidably  so  requires.  When  the  recommended  decision  is 
omitted  or  when  the  agency  has  presided  at  the  hearings,  the  agency,  after 
prompt  consideration  of  all  relevant  matter  presented,  shall  make  its  decision. 

“(3)  The  agency  shall  incorporate  in  any  rules  adopted  a  concise  general 
statement  of  the  basis  and  purpose  of  such  rules. 
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“(d)  Emergency  Rules. — In  any  situation  in  which  an  agency  finds  (and 
incorporates  the  finding  and  a  brief  statement  of  the  reasons  therefor  in  the 
rule  issued)  that  rulemaking  without  the  notice  and  procedures  provided  by 
subsections  (b)  and  (c)  of  this  section  is  necessary  in  the  public  interest,  an 
agency  may  issue  an  emergency  rule  which  shall  be  effective  for  not  more  than 
six  months  from  the  effective  date  thereof.  The  agency  may  extend  such  emer¬ 
gency  rule  for  a  period  not  to  exceed  one  year  only  by  commencement,  prior 
to  the  expiration  of  the  original  effective  period,  of  a  rulemaking  proceeding 
dealing  with  the  same  subject  matter  as  did  the  emergency  rule  and  upon  giving 
notice  required  by  subsection  (b)  of  this  section.  Such  notice  shall  contain 
an  express  statement  of  the  extension  of  such  emergency  rule  and  the  period 
for  which  it  is  extended.  Nothing  herein  shall  preclude  use  of  emergency 
rulemaking  procedures  as  provided  by  other  statutes. 

“(e)  Rulemaking  Dockets. — Each  agency  shall  maintain  a  rulemaking  docket 
showing  the  current  status  of  all  published  proposals  for  rulemaking. 

“(f)  Effective  Dates. — The  required  publication  of  any  rule  shall  be  made 
not  less  than  thirty  days  prior  to  the  effective  date  thereof  except  as  otherwise 
provided  by  the  agency  upon  good  cause  found  and  published  with  the  rule. 

“(g)  Petitions. — Every  agency  shall  accord  any  interested  person  the  right 
to  petition  for  the  issuance,  amendment,  exception  from,  or  repeal  of  a  rule. 

“(h)  Exemptions. — The  provisions  of  this  section  shall  not  apply  to  (1) 
rulemaking  required  by  an  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  (2)  rulemaking  that  relates  solely 
to  internal  personnel  rules  and  practices  of  an  agency;  (3)  advisory  in¬ 
terpretations  and  rulings  of  particular  applicability;  (4)  minor  exceptions 
from,  revisions  of,  or  refinements  of  rules  which  do  not  affect  protected  sub¬ 
stantive  rights  ;  and  (5)  rules  of  agency  organization. 

“adjudication 

“Sec.  5.  (a)  In  those  cases  of  adjudication  which  are  required  by  the  Con¬ 
stitution  or  by  statute  to  be  determined  on  the  record  after  opportunity  for 
an  agency  hearing¬ 
'll)  Notice. — Persons  entitled  to  notice  of  an  agency  proceeding  shall  be 
timely  informed  of  (A)  the  nature  of  the  proceedings;  (B)  the  legal  au¬ 
thority  and  jurisdiction  under  which  the  proceeding  is  to  be  held;  (C)  the 
matters  of  fact  and  law  asserted;  and  (D)  the  time  and  place  of  each 
hearing;  and  (E)  if  the  issues  or  matters  at  the  hearing  are  to  be  limited, 
the  particular  issues  or  matters  to  be  considered  at  the  hearing.  In  fixing 
the  times  and  places  for  hearings,  due  regard  shall  be  had  for  the  con¬ 
venience  of  the  parties  or  their  representatives. 

“(2)  Pleadings  and  Other  Papers. — Every  agency  shall  provide  adequate 
rules  governing  its  pleadings,  including  responsive  pleadings,  and  other 
papers.  To  the  extent  practicable,  such  rules  shall  conform  to  the  Rules 
of  Civil  Procedure  or  the  Rules  of  Criminal  Procedure  for  the  United  States 
district  courts. 

“(3)  Prehearing  Conferences.- — Every  agency  shall  by  rule  provide  for  pre- 
hearing  conferences  for  use  in  such  proceedings  as  the  agency  or  the  presiding 
officer  may  designate.  Prehearing  conferences  shall  provide  for  a  discussion 
and,  to  the  extent  practicable,  determination  of  the  facts  and  issues  involved 
in  the  proceeding.  Such  conferences  shall  be  conducted  by  a  presiding  officer 
who  may  at  any  appropriate  time  require  (A)  the  production  and  service  of 
relevant  matter  upon  all  parties;  (B)  oral  or  written  statements  of  the  facts 
and  issues;  and  (C)  arguments  in  support  thereof.  At  the  conclusion  of  a 
prehearing  conference,  the  presiding  officer  shall  issue  an  order  setting  forth 
all  action  taken  at  the  conference,  amendments  allowed  to  the  pleadings  and 
the  agreements  made  by  the  parties  as  to  any  of  the  matters  considered.  The 
order  shall  limit  the  issues  for  hearing  to  those  not  disposed  of  by  admissions 
or  agreements  and  shall  control  the  subsequent  course  of  the  proceedings,  unless 
modified  thereafter  to  prevent  manifect  injustice. 

“(4)  Regular  Hearing  Procedure. — Where  modified  procedures  have  not 
been  designated  or  to  the  extent  that  the  controversy  has  not  been  settled  or 
adjusted,  there  shall  be  a  hearing  and  decision  upon  notice  and  in  conformity 
with  sections  7  and  8. 

“(5)  Modified  Hearing  Procedure. — Every  agency  shall  by  rule  provide  for 
abridged  procedures  which  shall  be  on  the  record  and  be  reasonably  calculated 
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to  promptly,  adequately,  and  fairly  inform  the  agency  and  the  parties  as  to  the 
issues,  facts  and  arguments  involved.  The  agency  may  designate  hearing  ex¬ 
aminers  or  agency  personnel  of  appropriate  ability  to  conduct  such  abridged 
proceedings.  The  procedures  shall  be  for  use  by  consent  of  the  parties  in  such 
proceedings  as  the  agency  may  designate.  Without  delay  after  the  conclusion  of 
the  abridged  proceeding,  the  officer  who  conducted  it  shall  make  his  decision  based 
on  the  record  and  subject  to  the  provisions  of  section  8. 

“(6)  Separation  of  Functions. —  (A)  No  officer  who  presides  at  the  reception 
of  evidence  shall  be  responsible  to  or  subject  to  the  supervision  or  direction  of  any 
officer,  employee,  or  agent  engaged  in  the  performance  of  investigating,  prose¬ 
cuting,  or  advocating  functions  for  any  agency.  No  officer,  employee,  or  agent, 
other  than  a  member  of  an  agency,  engaged  in  the  performance  of  investigating, 
prosecuting,  or  advocating  functions  for  any  agency  in  any  case  shall,  in  that  or  a 
factually  related  case,  participate  or  advise  in  the  decision,  or  in  agency  appeal 
or  review  pursuant  to  section  8,  except  as  witness  or  counsel  in  public  proceedings. 

“(B)  Save  to  the  extent  required  for  the  disposition  of  ex  parte  matters  as 
authorized  by  law,  no  presiding  officer  or  member  of  an  agency  appeal  board, 
other  than  a  member  of  an  agency,  shall  consult  with  any  person  or  agency  on 
any  fact  in  issue  unless  upon  notice  and  opportunity  for  all  parties  to  participate, 
except  that  a  member  of  an  agency  appeal  board  may  consult  with  other  members 
of  the  appeal  board. 

“(7)  Emergency  Action. — Upon  a  finding  that  immediate  action  is  necessary 
for  the  preservation  of  the  public  health  or  safety,  or  where  otherwise  provided 
by  law,  an  agency  may  take  action  without  the  notice  or  other  procedures  required 
by  this  subsection.  Such  action  shall  be  subject  to  immediate  judicial  review  in 
accordance  with  the  provisions  of  section  10.  unless  the  agency  provides  for  an 
immediate  hearing  to  be  conducted  in  accordance  with  this  Act  and  takes  such 
other  action  as  will  effectively  protect  the  rights  of  the  persons  affected.  Nothing 
herein  shall  be  construed  to  preclude  a  person  from  obtaining  injunctive  relief 
to  stay  the  taking  of  emergency  action  by  the  agency  in  appropriate  cases. 

“(b)  In  all  other  cases  of  adjudication  except  those  involving  inspections  and 
tests,  the  agency  shall  by  rule  provide  procedures  which  shall  promptly,  adequately 
and  fairly  inform  the  agency  and  the  parties  of  the  issues,  facts  and  arguments 
involved.  Without  delay  after  conclusion  of  the  proceeding,  the  officer  who  has 
conducted  it  shall  make  his  decision.  Such  decision  shall  constitute  final  agency 
action,  subject  only  to  such  appeal  and  review  as  may  be  provided  by  agency  rule. 

“(c)  Settlement. — The  agency  shall  afford  all  parties  an  opportunity,  at 
such  time  in  advance  of  the  hearings  as  the  agency  may  by  rule  prescribe,  or,  in 
the  discretion  of  the  agency,  at  any  time  thereafter  where  time,  the  nature  of 
the  proceeding,  and  the  public  interest  permit,  to  submit  and  have  considered 
offers  for  the  settlement  or  adjustment  of  the  questions  presented. 

“ancillary  matters 
“Sec.  6.  Except  as  otherwise  provided  in  this  Act — 

“(a)  Appearance. — Any  person  appearing  voluntarily  or  involuntarily  before 
any  agency  or  representative  thereof  in  the  course  of  an  investigation  or  in  any 
agency  proceeding  shall  be  accorded  the  right  to  be  accompanied,  represented,  and 
advised  by  counsel  or,  if  permited  by  the  agency,  by  other  qualified  representative. 
Every  party  shall  be  accorded  the  right  to  appear  in  person  or  by  or  with 
counsel  or  other  duly  qualified  representative  in  any  agency  proceeding  or 
investigation.  So  far  as  the  orderly  conduct  of  public  business  permits,  any 
interested  person  may  appear  before  any  agency  or  its  responsible  officers  of 
employees  for  the  presentation,  adjustment,  or  determination  of  any  issue, 
request,  or  controversy  in  any  proceeding  (interlocutory,  summary,  or  other¬ 
wise)  or  in  connection  with  any  agency  function. 

“(b)  Practice  by  Attorneys. —  (1)  Any  person  who  is  a  member  in  good 
standing  of  the  bar  of  the  highest  court  of  any  State,  possession,  territory,  Com¬ 
monwealth,  or  the  District  of  Columbia  mny  represent  others  before  any  agency; 
and  whenever  such  a  person  acting  in  a  representative  capacity  appears  in 
person  or  signs  a  paper  in  practice  before  an  agency,  his  personal  appearance  or 
signature  or  any  paper  filed  in  the  proceeding  shall  constitute  a  representation 
that  he  is  both  properly  qualified  and  authorized  to  represent  the  particular 
party  in  whose  behalf  he  acts. 

“(2)  Nothing  herein  shall  be  construed  either  (A)  to  grant  or  to  deny  to  any 
person  who  is  not  a  lawyer  the  right  to  appear  for  or  represent  others  before 
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auy  agency  or  in  any  agency  proceeding;  (B)  to  authorize  or  to  limit  the  dis¬ 
cipline,  including  disbarment,  of  persons  who  appear  in  a  representative  capacity 
before  any  agency;  (C)  to  authorize  any  person  who  is  a  former  officer  or  em¬ 
ployee  of  an  agency  to  represent  others  before  an  agency  where  such  repre¬ 
sentation  is  prohibited  by  statute  or  regulation  of  an  agency ;  or  ( D )  to  prevent 
an  agency  from  requiring  a  power  of  attorney  before  the  agency  transfers  funds 
to  the  attorney  for  the  party  whom  he  represents. 

“(c)  Service. — When  any  participant  in  any  matter  before  an  agency  is  repre¬ 
sented  by  an  attorney  at  law  or  other  qualified  representative,  and  that  fact  has 
been  made  known  in  writing  or  in  person  by  the  representative  to  the  agency,  any 
notice  or  other  written  communication  required  or  permitted  to  be  given  to  or 
by  such  participant  shall  be  given  to  or  by  such  representative  in  addition  to  any 
other  service  specifically  required  by  statute.  If  a  participant  is  represented  by 
more  than  one  attorney  or  other  qualified  representative,  service  by  or  upon 
any  one  of  such  representatives  shall  be  sufficient. 

“(d)  Investigations. — No  process,  requirement  of  a  report,  inspection,  or 
other  investigative  act  or  demand  shall  be  issued,  made,  or  enforced  in  any 
manner  or  for  any  purpose  except  as  authorized  by  law.  Every  person  who  sub¬ 
mits  data  or  evidence  shall  be  entitled  to  retain  or,  on  payment  of  lawfully 
prescribed  costs,  procure  a  copy  or  transcript  thereof. 

“(e)  Subpenas. — Unless  otherwise  provided  by  statute,  every  agency  shall 
by  rule  provide  for  the  issuance  of  subpenas  and  shall  issue  subpenas  upon 
request  to  any  party  to  an  adjudication  and  shall  by  rule  designate  officers,  in¬ 
cluding  the  presiding  officer,  wTho  are  authorized  to  sign  and  issue  such  sub¬ 
penas.  When  objection  is  made  to  the  general  relevance  or  reasonable  scope  of 
such  subpena,  the  presiding  officer  or  the  agency  may  quash  or  modify  the  sub- 
pena.  Agency  subpenas  authorized  by  law  shall  be  issued  to  any  party  to  a 
rulemaking  preceeding  upon  request  upon  a  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought.  Upon  contest  in  the  district  court 
in  the  judicial  district  in  wThich  the  appearance  is  required  or  in  which  the 
person  to  whom  the  subpena  is  directed  is  found,  resides,  or  has  his  principal 
place  of  business,  the  court  shall  upon  request  by  the  agency  or  by  any  party 
sustain  any  such  subpena  or  similar  process  or  demand  to  which  no  objection 
has  been  made  or  which  has  been  sustained  by  the  presiding  officer  or  the 
agency,  to  the  extent  that  it  is  found  to  be  in  accordance  with  law.  In  any 
proceeding  for  enforcement,  the  court  shall  issue  an  order  requiring  the  appear¬ 
ance  of  the  witness  or  the  production  of  the  evidence  of  data  within  a  reasonable 
time  under  penalty  of  punishment  for  contempt  in  case  of  contumacious  failure 
to  comply. 

“(f)  Denials. — Prompt  notice  shall  be  given  of  the  denial  in  whole  or  in 
part  of  any  written  application,  petition,  or  other  request  of  any  interested  per¬ 
son  made  in  connection  with  any  agency  proceeding.  Except  in  affirming  a 
prior  denial,  or  where  the  denial  is  self-explanatory  or  of  an  application  for 
agency  review  such  notice  shall  be  accompanied  by  a  simple  staement  of  reasons. 

“(g)  Computation  of  Time. — Any  period  of  time  prescribed  or  allowed  by 
this  Act,  by  any  other  statute  administered  under  this  Act,  or  by  rule  or  order 
of  an  agency,  shall  not  include  the  day  of  the  act,  event,  or  default  after  which 
the  designated  period  of  time  begins  to  run.  However,  the  last  day  of  the 
period  so  computed  is  to  be  included  unless  it  is  a  Saturday,  Sunday,  holiday 
or  half  holiday,  in  which  event  the  period  runs  until  the  end  of  the  next  day 
which  is  neither  a  Saturday,  Sunday,  holiday  nor  half  holiday. 

“(h)  Depositions  and  Discovery. — Depositions  and  discovery  shall  be  avail¬ 
able  to  the  same  extent  and  in  the  same  manner  as  in  civil  proceedings  in  the 
district  courts  of  the  United  States  except  to  the  extent  an  agency  deems  such 
conformity  impracticable  and  otherwise  provides  for  depositions  and  discovery 
by  published  rule. 

“(i)  Consolidation.— Upon  reasonable  notice  an  agency  may  consolidate 
related  proceedings  or  order  joint  hearings  on  common  or  related  issues  in 
different  proceedings. 

“(j)  National  Defense  or  Foreign  Policy. — Every  agency  proceeding  or 
action  exempted  by  this  Act  because  the  national  defense  or  foreign  policy  is 
involved,  from  the  procedures  otherwise  required  by  this  Act  shall  be  gov¬ 
erned  by  rules  of  procedure  which  conform  to  the  greatest  extent  practicable  to 
the  procedures  provided  in  this  Act. 
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“(k)  Declaratory  Orders. — An  agency  shall  act  upon  requests  for  declara¬ 
tory  orders  and  is  authorized  with  like  effect  as  in  the  case  of  other  orders,  to 
issue  a  declaratory  order  to  terminate  a  controversy  or  remove  an  uncertainty. 
Any  action  taken  shall  constitute  final  agency  action  within  the  meaning  of 
section  10. 

“(1)  Summary  Decisions. — An  agency  is  authorized  to  dispose  of  motions  for 
summary  decisions,  motions  to  dismiss  or  motions  for  decision  on  the  pleadings. 

“hearings 

“Sec.  7.  In  hearings  which  section  4  or  5  requires  to  be  conducted  pursuant  to 
this  section — 

“(a)  Presiding  Officers. — There  shall  preside  at  the  taking  of  evidence  (1) 
the  agency,  (2)  one  or  more  members  of  the  body  which  comprises  the  agency, 
or  (3)  one  or  more  examiners  appointed  as  provided  in  this  Act;  but  nothing  in 
this  Act  shall  be  deemed  to  supersede  the  conduct  of  specified  classes  of  proceed¬ 
ings  in  whole  or  part  by  or  before  boards  or  other  officers  specially  provided  for 
by  or  designated  pursuant  to  statute.  The  functions  of  all  presiding  officers 
and  of  officers  participating  in  decisions  in  conformity  with  sections  4(c)  (2) 
and  8  shall  be  conducted  in  an  impartial  manner.  Any  such  officer  may  at  any 
time  withdraw  if  he  deems  himself  disqualified ;  and,  upon,  the  filing  in  good 
faith  of  a  timely  and  sufficient  affidavit  of  personal  bias  or  disqualification  of 
any  such  officer,  the  agency  shall  determine  the  matter  as  part  of  the  record 
and  decision  in  the  proceeding.  In  any  proceeding  in  which  a  presiding  officer  is 
disqualified  or  otherwise  becomes  unavailable,  another  presiding  officer  may  be 
assigned  to  continue  with  the  proceeding  unless  substantial  prejudice  to  any 
party  i-s  shown  to  result  therefrom.  In  event  substantial  prejudice  is  shown, 
the  agency  may  determine  the  manner  in  which  and  the  extent  to  which  the 
proceeding  shall  be  reheard. 

“(b)  Hearing  Powers. — Presiding  officers  shall  have,  if  within  the  powers  of 
the  agency,  authority  to  (1)  administer  oaths  and  affirmations;  (2)  sign  and 
issue  subpenas;  (3)  rule  upon  offers  of  proof  and  receive  relevant  evidence; 
(4)  take  or  cause  depositions  to  be  taken  and  require  compliance  with  other 
discovery  procedures  as  the  ends  of  justice  require;  (5)  regulate  the  course  of 
the  hearing;  (6)  direct  the  parties  to  appear  for  prehearing  conferences  and 
such  other  conferences  as  may  be  desirable  for  the  settlement  or  simplification 
of  the  issues  by  consent  of  the  parties;  (7)  dispose  of  procedural  requests  or 
similar  matters;  (8)  dispose  of  motions  for  summary  decisions,  motions  for 
decisions  on  the  pleadings  or  motions  to  dismiss;  (9)  make  decisions  in  con¬ 
formity  with  section  4(c)  (2)  or  8;  and  (10)  take  any  other  action,  including 
action  to  maintain  order,  authorized  by  agency  rule  consistent  with  this  Act. 

“(c)  Evidence. — Except  as  statutes  otherwise  provide,  the  proponent  of  a 
rule  or  order  shall  have  the  burden  of  proof.  Any  oral  or  documentary  evidence 
may  be  received,  but  every  agency  shall  provide  for  the  exclusion  of  irrelevant, 
immaterial,  or  unduly  cumulative  or  repetitious  evidence.  No  sanctions  shall  be 
imposed  or  rule  or  order  be  issued  except  upon  consideration  of  the  whole  record 
or  such  portions  thereof  as  may  be  cited  by  any  party  and  as  supported  by 
and  in  accordance  with  the  reliable,  probative,  and  substantial  evidence.  Every 
party  shall  have  the  right  to  present  his  case  or  defense  by  oral  or  documentary 
evidence,  to  submit  rebuttal  evidence,  and  to  conduct  such  cross-examination  as 
may  be  required  for  a  full  and  true  disclosure  of  the  facts.  Any  presiding  officer 
may,  where  the  interest  of  any  party  wall  not  be  prejudiced  thereby,  require  the 
submission  of  all  or  part  of  the  evidence  in  written  form. 

“(d)  Record. — The  transcript  of  testimony  and  exhibits,  together  with  all 
papers  and  requests  filed  in  the  proceedings,  shall  constitute  the  exclusive  record 
for  decision  in  accordance  with  section  4(c)  (2)  and  (8)  and,  upon  payment  of 
lawfully  prescribed  costs,  shall  be  made  available  to  the  parties.  Official  notice 
may  be  taken  of  all  facts  of  which  judicial  notice  could  be  taken  and  of  other 
facts  within  the  specialized  knowledge  of  the  agency.  Where  any  decision  rests 
on  official  notice  of  a  material  fact  not  appearing  in  the  evidence  in  the  record, 
any  party  shall  on  timely  request  be  afforded  an  opportunity  to  show  the  contrary. 

“(e)  Interlocutory  Appeals. — A  presiding  officer  may  certify  to  the  agency, 
or  allow  the  parties  an  interlocutory  appeal  on.  any  material  question  arising  in 
the  course  of  a  proceeding,  where  he  finds  that  to  do  so  would  prevent  substantial 
prejudice  to  any  party  or  would  expedite  the  proceeding.  No  interlocutory  appeal 
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shall  otherwise  be  allowed,  except  by  order  of  the  agency  upon  a  showing  of 
susbtantial  prejudice  and  after  a  denial  of  such  appeal  by  the  presiding  officer. 
The  presiding  officer  or  the  agency  may  stay  the  proceeding  during  the  pendency 
of  the  interlocutory  appeal  to  protect  the  substantial  rights  of  any  party.  The 
agency,  or  one  or  more  of  its  members  as  it  may  designate,  shall  determine  the 
question  forthwith,  and  further  proceedings  shall  be  governed  accordingly. 

“decisions 

“Sec.  S.  In  all  adjudications  subject  to  section  5(a)  — 

“(a)  Genekal. — The  same  officers  who  preside  at  the  reception  of  evidence 
shall  make  the  decision  except  where  such  officers  become  unavailable  to  the 
agency.  In  the  absence  of  either  an  appeal  to  the  agency  or  review  by  the  agency 
within  time  provided  by  statute  or  by  rule,  such  decision  shall  without  further 
proceedings  then  become  the  decision  of  the  agency.  In  proceedings  in  which  the 
agency  presides  at  the  taking  of  evidence,  its  decision  shall  be  the  final  agency 
action  in  the  proceeding. 

“(b)  Submittals  and  Decisions. — Prior  to  each  decision  of  presiding  officers 
the  parties  shall  be  afforded  a  reasonable  opportunity  to  submit  for  the  considera¬ 
tion  of  the  officers  participating  in  such  decisions  ( 1 )  proposed  findings  and  con¬ 
clusions  and  (2)  supporting  reasons  for  such  proposed  findings  and  conclusions 
with  the  opportunity,  in  the  discretion  of  the  presiding  officer,  for  oral  argument 
thereon.  The  record  shall  show  the  ruling  upon  each  such  finding  or  conclusion 
presented.  All  decisions  shall  become  a  part  of  the  record,  shall  be  served  by 
the  agency  on  the  parties,  and  shall  include  (A)  the  opinion,  and  (B)  the  appro¬ 
priate  order,  sanction,  relief,  or  denial  thereof. 

“(c)  Appeal  and  Review. —  (1)  Any  party  may  appeal  the  decision  of  the 
presiding  officer  by  serving  upon  the  agency  and  the  other  parties,  within  the 
time  prescribed  by  agency  rule  after  being  served  with  the  decision,  written 
exceptions  and  the  reasons  in  support  thereof  which  shall  state  specifically  and 
concisely  the  manner  in  which  (A)  prejudicial  error  was  committeed  in  the 
conduct  of  the  proceeding;  (B)  the  findings  or  conclusions  of  material  fact  were 
clearly  erroneous;  (C)  the  conclusions  of  law  were  erroneous;  (D)  the  decision 
was  contrary  to  law  or  to  the  duly  promulgated  rules  or  decisions  of  the  agency ; 
or  (E)  there  was  a  novel  question  brought  into  issue.  The  record  for  appeal 
shall  include  all  matters  constituting  the  record  upon  which  the  decision  of  the 
presiding  officer  was  based.  Any  portion  of  the  record  relied  upon  shall  be 
identified  by  detailed  page  references.  Except  for  good  cause  shown,  no  excep¬ 
tions  by  any  party  shall  rely  on  any  question  of  fact  or  law  upon  which  the 
presiding  officer  had  not  been  afforded  an  opportunity  to  pass.  The  appeal  shall 
be  limited  to  the  questions  raised  by  the  exceptions. 

“(2)  Except  to  the  extent  that  the  establishment  of  an  agency  appeal  board 
is  clearly  unwarranted  by  the  number  of  proceedings  in  which  exceptions  are 
filed  or  that  agency  appellate  procedures  have  been  otherwise  provided  by  Con¬ 
gress,  each  agency  shall  establish  by  rule  one  or  more  agency  appeal  boards 
composed  of  agency  members,  hearing  examiners  (other  than  the  presiding 
officer),  or  both.  Proceedings  before  the  appeal  board  shall  be  as  provided  by 
agency  rule  and  shall  include  oral  argument  if  requested  by  a  party.  If  an 
appeal  board  has  been  established,  exceptions  shall  be  considered  and  deter¬ 
mined  by  the  appeal  board  unless  a  private  party  shall  promptly  file  an  appli¬ 
cation  for  a  determination  of  the  exceptions  by  the  agency.  If  the  agency  denies 
the  application,  it  shall  be  deemed  to  have  considered  and  denied  each  exception 
and  affirmed  the  decision  of  the  presiding  officer.  If  the  agency  grants  the  appli¬ 
cation,  it  shall  determine  the  exceptions  after  considering  the  reasons  therefor. 

“If  no  appeal  board  has  been  established,  the  exceptions  shall  be  considered 
and  determined  by  the  agency  after  considering  the  reasons  therefor. 

“(3)  Except  where  the  agency  simply  affirms  the  decision  of  the  presiding 
officer  by  denying  the  application  for  a  determination  of  the  exceptions,  there 
shall  be  a  ruling  upon  each  material  exception  ;  the  record  shall  show  the  ruling 
and  the  reason  therefor;  and  the  decision  of  the  presiding  officer  shall  be 
affirmed,  set  aside,  or  modified  to  conform  with  such  rulings  or  remanded  with 
instructions. 

“(4)  After  entry  of  the  decision  of  the  presiding  officer  or  after  the  action  of 
the  appeal  board,  the  agency  in  its  discretion  may,  within  the  time  prescribed  by 
agency  rule,  order  the  case  before  it  for  review  but  only  upon  the  ground  that 
the  decision  or  action  may  be  contrary  to  law  or  agency  policy,  that  the  agency 
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wishes  to  reconsider  its  policy,  or  that  a  novel  question  of  policy  has  been  pre¬ 
sented.  The  agency  shall  state  in  such  order  the  specific  agency  policy  or  novel 
question  of  policy  involved.  On  such  review  the  agency  shall  have  all  the  power 
it  would  have  if  it  were  initially  deciding  the  proceeding,  provided  that  if  the 
agency  raises  any  issue  of  fact  it  deems  material,  the  agency  shall  remand  the 
case  with  instructions  for  further  proceedings  before  the  presiding  officer. 

“(5)  The  action  on  review  or  on  appeal  if  no  review  is  taken  shall  be  on  the 
record  and  be  the  final  action  of  the  agency  except  when  the  decision  is  remanded 
or  set  for  reconsideration  or  rehearing. 

“sanctions  and  powers 

“Sec.  9.  In  the  exercise  of  any  power  or  authority — 

“(a)  In  General. — Every  agency  shall  have  a  duty,  with  due  regard  for  the 
rights  and  privileges  of  all  interested  parties  or  adversely  affected  persons  and 
with  reasonable  dispatch,  to  set  and  complete  any  investigation  or  proceedings 
required  to  be  conducted  pursuant  to  this  Act  or  other  proceedings  required  by 
law  and  to  make  its  decision.  No  sanction  shall  be  imposed,  investigation  com¬ 
menced,  or  substantive  rule  or  order  be  issued  except  within  jurisdiction  dele¬ 
gated  to  the  agency  and  as  authorized  by  law. 

“(b)  Publicity. — Publicity,  which  a  reviewing  court  finds  was  issued  by  the 
agency  or  any  officer,  employee  or  member  thereof,  to  discredit  or  disparage  a 
person  under  investigation  or  a  party  to  an  agency  proceeding,  may  be  held  to 
be  a  prejudicial  prejudging  of  the  issues  in  controversy,  and  the  court  may  set 
aside  any  action  taken  by  the  agency  against  such  person  or  party  or  enter  such 
other  order  as  it  deems  appropriate. 

“(c)  Licenses. — Except  in  cases  of  willfulness  or  those  in  which  the  public 
health,  interest,  or  safety  requires  otherwise,  no  withdrawal,  suspension,  revoca¬ 
tion,  or  annulment  of  any  license  shall  be  lawful  unless,  prior  to  the  institution 
of  agency  proceedings  therefor,  facts  or  conduct  which  may  warrant  such  action 
shall  have  been  called  to  the  attention  of  the  licensee  by  the  agency  in  writing 
and  the  licensee  shall  have  been  accorded  opportunity  to  demonstrate  or  achieve 
compliance  with  all  lawful  requirements.  In  any  case  in  which  the  licensee 
has,  in  accordance  with  agency  rules,  made  timely  and  sufficient  application  for 
a  renewal  or  a  new  license,  no  license  with  reference  to  any  activity  of  a  con¬ 
tinuing  nature  shall  expire  until  such  application  shall  have  been  finally  deter¬ 
mined  by  the  agency. 

“judicial  review 

“Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  judicial 
review  of  agency  discretion  is  precluded  by  law — 

“(a)  Right  of  Review. — Any  person  adversely  affected  in  fact  by  any  review- 
able  agency  action  shall  have  standing  and  be  entitled  to  judicial  review  thereof. 

“(b)  Jurisdiction,  Venue,  and  Form  of  Action. — The  districts  courts  of  the 
United  States  shall  have  (1)  jurisdiction  to  review  agency  action  reviewable 
under  this  Act,  except  where  a  statute  provides  for  judicial  review  in  a  specific 
court;  and  (2)  jurisdiction  to  protect  the  other  Substantial  rights  of  any  person 
in  an  agency  proceeding.  Agency  action  shall  also  be  subject  to  judicial  review 
in  civil  or  criminal  proceedings  for  judicial  enforcement  of  agency  action  ex¬ 
cept  to  the  extent  that  prior,  adequate,  and  exclusive  opportunity  for  such  review 
is  provided  by  law.  The  form  of  the  proceeding  for  judicial  review  shall  be 
any  special  statutory  review  proceeding  or,  in  the  absence  or  inadequacy  thereof, 
any  applicable  form  of  legal  action  (including  actions  for  declaratory  judg¬ 
ments,  proceedings  in  the  nature  of  mandamus,  writs  of  prohibitory  or  manda¬ 
tory  injunction  or  habeas  corpus) .  The  proceeding  for  judicial  review  of  agency 
action  shall  be  commenced  by  the  filing  of  a  complaint  in  the  district  court  in 
the  judicial  district  in  which  the  complainant  resides  or  has  his  principal  place 
of  business,  or  in  which  the  acts  giving  rise  to  the  agency  action  took  place, 
or  in  which  any  real  property  involved  in  the  action  is  situated,  except  where  a 
special  judicial  review  procedure  is  otherwise  provided  by  statute.  The  action 
for  judicial  review  may  be  brought  against  the  agency  by  its  official  title. 

“(c)  Reviewable  Actions. — Every  agency  action  made  reviewable  by  statute 
and  every  final  agency  action  for  which  there  is  no  other  adequate  remedy  in  any 
court  shall  be  subject  ot  judicial  review.  Any  preliminary,  procedural,  or  inter¬ 
mediate  agency  action  or  ruling  not  directly  reviewable  shall  be  subject  to  review 
upon  the  review  of  the  final  agency  action.  Except  as  otherwise  expressly  re- 
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quired  by  statute,  agency  action  otherwise  final  shall  be  final  for  the  purposes  of 
this  subsection  whether  or  not  there  has  been  presented  or  determined  any 
application  for  a  declaratory  order,  for  any  form  of  reconsideration,  or  (unless 
the  agency  otherwise  requires  by  rule  and  provides  that  the  action  meanwhile 
shall  be  inoperative)  for  an  appeal  to  superior  agency  authority. 

“(d)  Interim  Relief. — Pending  judicial  review  any  agency  is  authorized, 
where  it  finds  that  justice  so  requires,  to  postpone  the  effective  date  of  any 
action  taken  by  it.  Upon  such  conditions  as  may  be  required  and  to  the  extent 
necessary  to  prevent  irreparable  injury,  every  reviewing  court  (including  every 
court  to  which  a  case  may  be  taken  on  appeal  from  or  upon  application  for 
certiorari  or  other  writ  to  a  reviewing  court)  is  authorized  to  issue  all  necessary 
and  appropriate  process  to  postpone  the  effective  date  of  any  agency  action  or 
to  preserve  status  or  rights  pending  conclusion  of  any  review  proceedings. 

“(e)  .Scope  of  Review. — So  far  as  necessary  to  decision,  and  where  presented, 
the  reviewing  court  shall  decide  all  relevant  questions  of  law,  interpret  consti¬ 
tutional  and  statutory  provisions,  and  determine  the  meaning  or  applicability  of 
the  terms  of  any  agency  action.  It  shall  (A)  compel  agency  action  unlawfully 
withheld  or  unreasonably  delayed;  and  (B)  hold  unlawful  and  set  aside  agency 
action,  findings,  and  conclusions  found  to  be  (1)  arbitrary,  capricious,  and  abuse 
of  discretion,  or  otherwise  not  in  accordance  with  law;  (2)  contrary  to  consti¬ 
tutional  right,  power,  privilege,  or  immunity;  (3)  in  excess  of  statutory  juris¬ 
diction,  authority,  or  limitations,  or  short  of  statutory  right;  (4)  without  observ¬ 
ance  of  procedure  required  by  law;  (5)  unsupported  by  substantial  evidence 
in  any  case  subject  to  the  requirements  of  sections  7  and  8  or  otherwise  reviewed 
on  the  record  of  an  agency  hearing  provided  by  statute;  or  (6)  unwarranted  by 
the  facts  to  the  extent  that  the  facts  are  subject  to  trial  de  novo  by  the  review¬ 
ing  court.  In  making  the  foregoing  determinations  the  court  shall  review  the 
whole  record  or  such  portions  thereof  as  may  be  cited  by  any  party,  and  due 
account  shall  be  taken  of  the  rule  of  prejudicial  error. 

“examiners 

“Sec.  11.  Subject  to  the  civil  service  and  other  laws  to  the  extent  not  incon¬ 
sistent  with  this  Act,  there  shall  be  appointed  by  and  for  each  agency  as  many 
qualified  and  competent  examiners  as  may  be  necessary  for  proceedings  pursuant 
to  sections  7  and  8,  who  shall  be  assigned  to  cases  in  rotation  so  far  as  practicable 
and  shall  perform  no  duties  inconsistent  with  their  duties  and  responsibilities 
as  examiners.  Examiners  shall  be  removable  by  the  agency  in  which  they  are 
employed  only  for  good  cause  established  and  determined  by  the  Civil  Service 
Commission  (hereinafter  called  Commission)  after  opportunity  for  hearing  and 
upon  the  record  thereof.  Examiners  shall  receive  compensation  prescribed  by 
the  Commission  independently  of  agency  recommendations  or  ratings  and  in 
accordance  with  the  Classification  Act  of  1923,  as  amended,  except  that  the 
provisions  of  paragraphs  (2)  and  (3)  of  subsection  (b)  of  section  7  of  said 
Act,  as  amended,  and  the  provisions  of  section  9  of  said  Act,  as  amended,  shall 
not  be  applicable.  Agencies  occasionally  or  temporarily  insufficiently  staffed 
may  utilize  examiners  selected  by  the  Commission  from  and  with  the  consent 
of  other  agencies.  For  the  purposes  of  this  section,  the  Commission  is  author¬ 
ized  to  make  investigations,  require  reports  by  agencies,  issue  reports,  including 
an  annual  report  to  the  Congress,  promulgate  rules,  appoint  such  advisory  com¬ 
mittees  as  may  be  deemed  necessary,  recommend  legislation,  subpena  witnesses 
or  records,  and  pay  witness  fees  as  established  for  the  United  States  courts. 

“construction  and  effect 

“Sec.  12.  (a)  General. — Nothing  in  this  Act  shall  be  held  to  diminish  the 
constitutional  rights  of  any  person  or  to  limit  or  repeal  additional  requirements 
imposed  by  statute  or  otherwise  recognized  by  law.  Except  as  otherwise  re¬ 
quired  by  law,  all  requirements  or  privileges  relating  to  evidence  or  procedure 
shall  apply  equally  to  agencies  and  persons.  If  any  provisions  of  this  Act  or 
the  application  thereof  is  held  invalid,  the  remainder  of  this  Act  or  other  appli¬ 
cations  of  such  provision  shall  not  be  affected.  Every  agency  is  granted  all 
authority  necessary  to  comply  with  the  requirements  of  this  Act  through  the 
issuance  of  rules  or  otherwise.  No  legislation  shall  be  held  to  supersede  or 
modify  the  provisions  of  this  Act  except  to  the  extent  that  such  legislation  shall 
do  so  expressly.” 
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(b)  Effective  Date. — This  Act  shall  take  effect  six  months  following  the  date 
of  its  enactment.  No  change  in  procedure  shall  be  mandatory  with  respect  to 
any  proceeding  initiated  prior  to  the  effective  date  of  such  change. 


[S.  1758,  S9th  Cong.,  1st  sess.] 

A  BILL  To  provide  for  the  right  of  persons  to  be  represented  by  attorneys  in  matters 

before  Federal  agencies 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

Sec.  101.  Practice  by  Attorneys.— (a)  Any  person  who  is  a  member  in  good 
standing  of  the  bar  of  the  highest  court  of  any  State,  possession,  territory, 
Commonwealth,  or  the  District  of  Columbia  may  represent  others  before  any 
agency ;  and  whenever  such  a  person  acting  in  a  representative  capacity  appears 
in  person  or  signs  a  paper  in  practice  before  an  agency,  his  personal  appearance 
or  signature  or  any  paper  filed  in  the  proceeding  shall  constitute  a  representa¬ 
tion  that  he  is  both  properly  qualified  and  authorized  to  represent  the  particular 
party  in  whose  behalf  he  acts. 

(b)  Nothing  herein  shall  be  construed  either  to  grant  or  to  deny  to  any  per¬ 
son  who  is  not  a  lawyer  the  right  to  appear  for  or  represent  others  before  any 
agency  or  in  any  agency  proceeding ;  to  authorize  or  limit  the  discipline,  includ¬ 
ing  disbarment,  of  persons  who  appear  in  a  representative  capacity  before  any 
agency  ;  to  authorize  any  person  who  is  a  former  officer  or  employee  of  an  agency 
to  represent  others  before  an  agency  where  such  representation  is  prohibited  by 
statute  or  regulation  of  an  agency ;  or  to  prevent  an  agency  from  requiring  a 
power  of  attorney  before  the  agency  transfers  funds  to  the  attorney  for  the  party 
whom  he  represents. 

Sec.  102.  Service. — When  any  participant  in  any  matter  before  an  agency 
is  represented  by  an  attorney  at  law  or  other  qualified  representative,  and  that 
fact  has  been  made  known  in  writing  or  in  person  by  the  representative  to  the 
agency,  any  notice  or  other  written  communication  required  or  permitted  to  be 
given  to  or  by  such  participant  shall  be  given  to  or  by  such  representative  in 
addition  to  any  other  service  specifically  required  by  statute.  If  a  participant 
is  represented  by  more  than  one  attorney  or  other  qualified  representative,  serv¬ 
ice  by  or  upon  any  one  of  such  representatives  shall  be  sufficient. 


[S.  1879,  89th  Cong.,  1st  sess.] 

A  BILL  To  recodify,  with  certain  amendments  thereto,  chapter  19  of  title  5  of  the  United 
States  Code,  entitled  “Administrative  Procedure” 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled ,  'That  sections  1001  to  1011,  inclusive,  of  this 
Act  shall  constitute  the  “Code  of  Federal  Administrative  Procedure”  and  may 
be  cited  as  such. 

definitions 

Sec.  1001.  As  used  in  this  Act.  except  where  the  context  clearly  indicates 
otherwise — 

(a)  Agency. — “Agency”  means  each  authority  (whether  or  not  within  or  sub¬ 
ject  to  review  by  another  agency)  of  the  Government  of  the  United  States  other 
than  Congress,  the  courts  of  the  United  States,  the  Tax  Court  of  the  United 
States,  the  Court  of  Military  Appeals  or  the  governments  of  the  possessions, 
territories,  Commonwealths,  or  the  District  of  Columbia.  Except  as  to  the 
requirements  of  section  1002  of  this  Act,  functions  of  courts-martial  and  military 
commissions,  and  military  or  naval  authority  exercised  in  the  field  in  time  of 
war  or  in  occupied  territory,  shall  be  excluded  from  the  operation  of  this  Act. 
Except  as  to  the  requirements  of  sections  1002  and  1003  of  this  Act,  arbitration 
and  mediation  functions  shall  be  excluded  from  the  operation  of  this  Act.  No 
agency  or  function  shall  be  exempt  from  any  provision  of  this  Act,  except  by 
amendment  to  section  1012  of  this  Act. 

(b)  Person  and  Party.— “Person”  includes  individuals,  partnerships,  corpora¬ 
tions,  associations,  and  public  or  private  organizations  of  any  character  other 
than  agencies.  “Party”  includes  any  person  or  agency  named  or  admitted  as 
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a  party,  or  properly  seeking  and  entitled  as  of  right  to  be  admitted  as  a  party, 
in  any  court  or  agency  proceeding ;  but  nothing  herein  shall  prevent  an  agency 
from  admitting  any  person  or  agency  as  a  party  to  an  agency  proceeding  for 
limited  purposes. 

(c)  Agency  Rule  and  Rulemaking. — “Rule”  means  the  whole  or  any  part 
of  every  agency  statement  of  general  applicability  and  future  effect  implement¬ 
ing,  interpreting,  or  declaring  law  or  policy,  or  setting  forth  the  procedure  or 
practice  requirements  of  any  agency.  “Rulemaking”  means  agency  process  for 
the  formulation,  amendment,  or  repeal  of  a  rule. 

(d)  Agency  Order,  Adjudication,  and  Opinion. — “Order”  means  the  whole 
or  any  part  of  the  final  disposition  (whether  affirmative,  negative,  injunctive, 
or  declaratory  in  form)  by  any  agency  in  any  matter  other  than  rulemaking. 
“Adjudication”  means  agency  process  for  the  formulation,  amendment,  or  repeal 
of  an  order,  and  includes  licensing.  “Opinion”  means  the  statement  of  reasons, 
findings  of  fact,  and  conclusions  of  law  in  explanation  or  support  of  an  order. 

(e)  Agency  License  and  Licensing. — “License”  includes  the  whole  or  any 
part  of  any  agency  permit,  certificate,  approval,  registration,  charter,  member¬ 
ship,  statutory  exemption,  or  other  form  of  permission.  “Licensing”  includes 
agency  process  respecting  the  grant,  renewal,  denial,  revocation,  suspension, 
annulment,  limitation,  or  modification  of  a  license,  and  the  prescription  or  re¬ 
quirement  of  terms,  conditions,  or  standards  of  conduct  thereunder. 

(f)  Agency  Sanction  and  Relief. — “Sanction”  includes  the  whole  or  any 
part  of  any  agency  (1)  prohibition,  requirement,  limitation,  or  other  condition 
affecting  the  freedom  of  any  person,  (2)  withholding  of  relief,  (3)  imposition 
of  any  form  of  penalty  or  fine,  (4)  destruction,  taking,  seizure,  barring  access 
to,  or  withholding  of  property,  (5)  assessment  of  damages,  reimbursement,  resti¬ 
tution,  compensation,  costs,  charges,  or  fees,  (6)  requirement,  revocation,  or 
suspension  of  a  license,  or  the  prescription  or  requirement  of  terms,  conditions, 
or  standards  of  conduct  thereunder,  or  (7)  other  compulsory  or  restrictive  action. 
“Relief”  includes  the  whole  or  any  part  of  any  agency  (1)  grant  of  money, 
assistance,  license,  authority,  exemption,  exception,  privilege,  or  remedy,  (2) 
recognition  of  any  claim,  right,  immunity,  privilege,  exemption,  exception,  or 
remedy,  or  (3)  any  other  action  upon  the  application  or  petition  of,  and  bene¬ 
ficial  to,  any  person. 

(g)  Initial  Decision  and  Intermediate  Decision. — “Initial  decision”  means 
a  decision  made  by  a  presiding  officer  which  will  become  the  action  of  the  agency 
unless  reviewed  by  the  agency.  “Intermediate  decision”  means  a  recommended 
decision  in  a  rulemaking  proceeding  made  by  a  presiding  officer  or  any  author¬ 
ized  official  of  the  agency. 

(h)  Agency  Proceeding  and  Action. — “Proceeding”  means  any  agency  process 
for  any  rule  or  rulemaking,  order  or  adjudication,  or  license  or  licensing. 
“Action”  includes  the  whole  or  any  part  of  any  agency,  rule,  order,  license,  sanc¬ 
tion,  relief,  or  the  equivalent  or  denial  thereof,  or  failure  to  act. 

PUBLIC  INFORMATION 

Sec.  1002.  In  order  to  provide  more  adequate  and  effective  information  for 
the  public — 

(a)  Organization,  Rules,  and  Forms. — Every  agency  shall  separately  state 
and  promptly  file  for  publication  in  the  Federal  Register  and  for  codification  in 
the  Code  of  Federal  Regulations:  (1)  descriptions  of  its  central  and  field  orga¬ 
nization,  including  statements  of  the  general  course  and  methods  by  which  its 
functions  are  channeled  and  determined,  delegations  by  the  agency  of  final  au¬ 
thority,  and  the  established  places  at  which,  and  the  methods  whereby,  the  public 
may  obtain  information  or  make  submittals  or  requests;  (2)  all  procedural 
rules;  (3)  all  other  rules;  (4)  descriptions  of  all  forms  available  for  public  use 
and  instructions  relating  thereto,  including  a  statement  of  where  and  how  such 
forms  and  instructions  may  be  obtained;  and  (5)  every  amendment,  revision, 
and  repeal  of  the  foregoing. 

(b)  Alternative  Methods. — An  agency  may,  pursuant  to  a  published  rule, 
use  an  alternative  method  of  publishing  the  information  specified  in  subsection 
(a)  or  of  communicating  it  to  all  interested  persons,  when  to  do  so  will  achieve 
economy  and  expedite  dissemination  of  information  to  the  public.  No  informa¬ 
tion  published  by  such  alternative  method  shall  be  relied  upon  or  cited  against 
any  person  who  had  not  received  actual  notice  thereof. 
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(c)  Orders  and  Opinions. — Every  agency  shall  promptly  publish  its  orders  and 
opinions  or  make  them  available  to  the  public  in  accordance  with  published 
rule  stating  where  and  how  they  may  be  obtained,  copied,  or  examined. 

(d)  Public  Records.— Every  agency  shall  promptly  make  available  to  the 
public,  in  accordance  with  a  published  rule  stating  where  and  how  such  records 
may  be  obtained  or  examined  and  copied,  all  matters  initiating  or  placed  of  rec¬ 
ord  in  agency  proceedings,  including  but  not  limited  to  docket  pleadings,  evi¬ 
dence,  exhibits,  reports,  and  actions  taken  therein,  and  all  other  records,  files, 
papers,  communications,  and  documents,  submitted  to  or  received  by  an  agency, 
connected  with  the  operations  of  the  agency,  and  all  records  of  action  by  the 
agency  thereon,  except  as  the  agency  by  published  rule  finds  that  the  subject 
matter  is  exempted  from  disclosure  by  subsection  (f)  hereof:  Provided,  That 
records,  files,  papers,  and  documents  submitted  by  another  agency  or  received 
from  another  agency  which  are  exempt  in  the  hands  of  such  other  agency  under 
subsection  (f)  hereof  continue  to  be  exempt  in  the  hands  of  the  receiving  agency. 
Every  individual  vote  of  the  members  of  the  body  comprising  the  agency  shall  be 
entered  of  record  and  made  available  to  the  public. 

(e)  Effect  of  Failure  to  Publish. — No  rule,  order,  opinion,  or  public  record 
shall  be  relied  upon  or  cited  against  any  persons  unless  it  has  been  duly  pub¬ 
lished  or  made  available  to  the  public  in  accordance  with  this  section.  No 
person  shall  in  any  manner  be  required  to  resort  to  organization  or  procedure 
not  so  published. 

(f)  Exemptions. — The  provisions  of  this  section  shall  not  require  disclosure 
of  subject  matter  which  is  (1)  specifically  exempt  from  disclosure  by  statute, 
(2)  required  to  be  kept  secret  in  the  protection  of  the  national  security,  (3)  sub¬ 
mitted  in  confidence  pursuant  to  statute  or  published  agency  rule,  (4)  the  dis¬ 
closure  of  which  would  be  a  clearly  unwarranted  invasion  of  personal  privacy, 
or  (5)  related  solely  to  matters  of  internal  management.  Nothing  contained  in 
this  section  shall  be  deemed  to  authorize  the  withholding  of  information  or 
limiting  availability  of  records  to  the  public  except  as  specifically  stated  in  this 
subsection. 

RULEMAKING 

Sec.  1003.  In  order  to  establish  procedures  for  rulemaking  by  agencies  and  to 
accord  interested  persons  an  opportunity  to  participate  therein — - 

(a)  Notice. — Notice  of  proposed  rulemaking  shall  be  published  in  the  Federal 
Register  and  shall  state  (1)  the  time,  place,  and  nature  of  public  rulemaking 
proceedings,  which  shall  not  be  held  less  than  twenty  days  after  such  publica¬ 
tion,  (2)  the  authority  under  which  the  rule  is  proposed,  and  (3)  either  the 
terms  or  the  substance  of  the  proposed  rule,  or  a  description  of  the  subjects 
and  issues  involved.  A  notice  of  proposed  rulemaking  shall  not  be  effective 
after  one  year  from  date  of  publication,  unless  extended  by  renewed  publication. 

(b)  Proceedings. — Each  agency  shall  adopt  and  separately  state  for  publi¬ 
cation  in  the  Federal  Register  rules  specifying  the  procedures  whereby  interested 
persons  may  participate  in  rulemaking.  (Whenever  rulemaking  is  initiated,  public 
announcement  of  the  initiation  may  be  given  and  opportunity  afforded  interested 
persons  to  submit  views  or  otherwise  participate  informally  in  conferences  on 
the  proposals  under  consideration,  for  publication  in  the  Federal  Register.  After 
notice  of  proposed  rulemaking  has  been  published  in  the  Federal  Register,  the 
agency  shall  afford  interested  persons  an  opportunity  to  participate  in  the  rule- 
making  through  submission  of  written  data,  views,  or  arguments,  with  oppor¬ 
tunity  to  present  the  same  orally,  upon  request  therefor,  unless  the  agency  deems 
it  unnecessary.  The  agency  shall  fully  consider  all  submissions.  Except  with 
regard  to  rules  of  procedure,  the  agency  shall,  when  requested  by  an  interested 
person,  issue  a  concise  statement  of  the  matters  considered  in  adopting  or  re¬ 
jecting  the  rule  and  the  reasons  therefor.  Where  rules  are  required  under  the 
Constitution  or  by  .statute  to  be  made  on  a  record  after  opportunity  for  hearing, 
the  proceedings  shall  also  be  in  conformity  with  sections  1006  and  1007  of  this 
Act,  except  that  the  provision  in  section  1005(c)  requiring  separation  of  functions 
shall  not  be  applicable  and  that,  in  lieu  of  an  initial  decision  pursuant  to  section 
1007,  an  intermediate  decision  may  be  issued  which  shall  be  subject  to  exceptions 
before  promulgation  of  the  rule.  Each  agency  shall  maintain  a  rulemaking 
docket  showing  the  current  status  of  published  proposals  for  rule-making. 

(c)  Effective  Dates. — The  required  publication  by  any  agency  of  any  rule, 
other  than  one  which  solely  grants  or  recognizes  exemption  or  relieves  restric¬ 
tion,  shall  be  made  not  less  than  twenty  days  prior  to  the  effective  date  thereof, 
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except  where  the  agency  finds  that  timely  execution  of  its  functions  imperatively 
requires  the  rule  to  become  effective  within  a  shorter  period  and  publishes  its 
finding  together  with  a  statement  of  the  reasons  therefore,  with  the  rule. 

(d)  Emergency  Rules.— Emergency  rules  may  be  adopted  without  compliance 
with  the  procedures  prescribed  in  subsection  (b)  above,  and  with  less  than  the 
twenty  days’  notice  prescribed  in  subsection  (a)  above  (or  where  circumstances 
imperatively  require,  without  notice)  where  an  agency  finds  that  (1)  immediate 
adoption  of  the  rule  is  imperatively  necessary  for  the  preservation  of  public 
health,  safety,  or  welfare,  or  (2)  compliance  with  the  requirements  of  this  sec¬ 
tion  would  be  contrary  to  the  public  interest.  |Such  findings  and  a  statement  of 
the  reasons  for  the  action  shall  be  published  with  the  rule  in  the  Federal  Reg¬ 
ister.  Emergency  rules  shall  have  effect  for  not  more  than  six  months  from 
the  adoption  thereof  unless  extended  in  compliance  with  subsections  (a)  and 
(b)  of  this  section. 

(e)  Petitions. — Every  agency  shall  accord  all  interested  persons  the  right  to 
petition  for  the  issuance,  amendment,  or  repeal  of  a  rule.  Where  the  agency 
does  not  undertake  rulemaking  on  the  petition,  it  shall  promptly  state  and  trans¬ 
mit  to  the  petitioner  its  reasons  therefor.  Whenever  an  agency  undertakes 
rulemaking,  all  related  petitions  for  the  issuance,  amendment,  or  repeal  of  the 
rule,  which  have  been  filed  within  a  period  fixed  by  the  agency,  shall  be  con¬ 
sidered  and  acted  upon  in  the  same  proceeding.  The  petition  and  the  action 
taken  by  the  agency,  or  its  statement  of  the  reasons  for  not  doing  so,  shall  be 
matters  of  public  record. 

(f)  Exemption. — This  section  shall  not  require  notice  of  or  public  participa¬ 
tion  in  rulemaking  (1)  required  to  be  kept  secret  in  the  protection  of  the  na¬ 
tional  security,  (2)  relating  to  public  property,  loans,  grants,  benefits,  or  con¬ 
tracts  to  the  extent  that  the  agency  finds  and  publishes,  with  a  statement  of 
supporting  reasons,  that  such  public  participation  would  occasion  delay  or  ex¬ 
pense  disproportionate  to  the  jrablic  interest;  or  (3)  relating  solely  to  internal 
management  or  personnel  of  the  agency. 

ADJUDICATION 

Sec.  1004.  In  order  that  there  may  be  a  fair  determination  in  every  case  of 
adjudication — - 

(a)  Formal  Adjudication. — In  all  such  proceedings  in  which  an  opportunity 
for  agency  hearing  is  required  under  the  Constitution  or  by  statute,  the  parties 
shall  be  entitled  to  a  hearing  and  decision  in  conformity  with  sections  1006  and 
1007  of  this  Act.  Where  time,  the  nature  of  the  proceeding,  and  the  public  in¬ 
terest  permit,  the  agency  shall  afford  all  interested  persons  an  opportunity,  in 
advance  of  the  hearing,  to  submit  offers  for  the  adjustment  or  settlement  of 
the  controversy,  or  for  limitation  of  the  issues.  Persons  entitled  to  notice  of 
the  hearings  shall  be  given  timely  notice  of  (1)  the  time,  place,  and  nature 
thereof.  (2)  the  legal  authority  and  jurisdiction  under  which  it  is  to  be  held, 
and  (3)  the  matters  of  fact  and  law  asserted.  Pleadings,  including  the  initial 
notice,  shall  conform  with  the  practice  and  requirements  of  pleading  in  the 
United  States  district  courts,  except  to  the  extent  that  the  agency  finds  conform¬ 
ity  impracticable  and  otherwise  provides  by  published  rule.  In  fixing  the 
times  and  places  for  proceedings,  due  regard  shall  be  had  for  the  convenience 
of  the  parties  and  their  representatives.  The  parties  to  a  hearing  shall  be  en¬ 
titled  to  submit  and  to  have  considered  proposals  for  the  settlement  or  adjust¬ 
ment  of  the  controversy. 

(b)  Informal  Adjudication.- — In  all  cases  of  adjudication  not  covered  by 
subsection  (a)  and  affecting  private  rights,  claims,  or  privileges  including  but 
not  limited  to  matters  relating  to  public  property,  loans,  grants,  benefits  or 
contracts,  and  determinations  based  upon  inspections,  tests,  or  examinations,  de¬ 
cisions  of  subordinate  officers  may  by  rule  be  made  subject  to  review  within  the 
agency  by  the  agency  or  designated  boards  or  superior  officers.  If  requested, 
the  reviewing  authority  shall  furnish  to  a  party  a  statement  of  the  reasons  for  its 
decision.  The  decision  of  the  reviewing  authority  or,  if  the  agency  fails  to 
establish  an  intragency  review  procedure,  the  decision  of  the  subordinate  officer 
shall,  subject  to  section  1000(a),  constitute  agency  action  subject  to  judicial 
review,  in  which  case  the  record  on  review  shall  be  made  in  the  reviewing  court. 

(c)  Emergency  Orders. — Nothing  contained  in  this  Act  shall  affect  existing 
powers  to  issue  emergency  orders  where  the  agency  finds,  and  states  of  record 
the  reasons  for  so  finding,  that  (1)  immediate  issuance  of  the  order  is  im- 
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peratively  necessary  for  tlie  preservation  of  public  health,  safety,  or  welfare, 
and  (2)  observance  of  the  requirements  of  this  section  would  be  contrary  to  the 
public  interest.  Where  an  emergency  order  has  been  issued,  any  person  who 
would  otherwise  be  entitled  to  a  hearing  pursuant  to  subsection  (a)  hereof  shall 
be  entitled  upon  request  to  an  immediate  hearing  in  accordance  with  this  Act,  in 
which  proceeding  the  proponent  of  the  emergency  order  shall  be  deemed  the  mov¬ 
ing  party. 

AUXILIARY  PROCEDURAL  MATTERS 

Sec.  1005.  (a)  Investigations. — No  process,  requirement  of  a  report,  inspec¬ 
tion,  or  other  investigatory  act  or  demand  shall  be  initiated,  issued,  made,  or  en¬ 
forced  by  any  agency  in  any  manner  or  for  any  purpose  unless  it  is  within  the 
jurisdiction  of  the  agency  and  the  authority  conferred  by  statute.  Every  person 
compelled  to  testify  or  to  submit  data  or  evidence  to  any  agency  shall  be  entitled 
to  the  benefit  of  counsel  and  to  retain  or,  on  payment  of  lawfully  prescribed 
costs,  to  procure  a  copy  of  the  transcript  of  such  testimony,  data,  or  evidence. 
Upon  a  showing  of  irreparable  injury,  any  Federal  court  of  competent  jurisdic¬ 
tion  may,  in  accordance  with  the  provisions  of  section  1009(g),  restrain  action 
clearly  beyond  the  constitutional  or  statutory  jurisdiction  or  authority  of  the 
agency. 

(b)  Subpenas. — Subpenas  shall  be  issued  upon  request  to  any  party  to  an 
adjudication  subject  to  section  1004(a)  and  shall  be  enforced  without  discrim¬ 
ination  between  public  and  private  parties.  Any  person  subject  to  a  subpena 
may,  before  compliance  therewith  and  upon  timely  petition,  obtain  from  any 
Federal  court  of  competent  jurisdiction  a  ruling  as  to  the  lawfulness  thereof. 
Such  suit  may  be  brought  in  the  judicial  district  in  which  the  subpena  is  served 
or  wherein  the  defendant  resides.  The  court  shall  quash  the  subpena  or  similar 
process  or  demand  to  the  extent  that  it  is  found  to  be  unreasonable  in  terms, 
irrelevant  in  scope,  beyond  the  jurisdiction  of  the  agency,  not  competently 
issued,  or  otherwise  not  in  accordance  with  law.  Any  person  at  whose  instance 
a  subpena  was  issued,  or  the  agency  which  issued  the  subpena,  may  upon 
timely  petition  apply  to  any  Federal  court  of  competent  jurisdiction  for  an 
order  enforcing  the  subpena.  In  any  proceeding  for  enforcement,  the  court 
shall  sustain  such  subpena  to  the  extent  that  it  is  found  to  be  in  accordance 
with  law  and  shall  issue  an  order  requiring  the  appearance  of  witnesses  or 
the  production  of  data  within  a  reasonable  time,  under  penalty  of  punishment 
for  contempt  in  case  of  contumacious  failure  to  comply  with  the  order  of  the 
court. 

(c)  Separation  of  Functions. — No  presiding  or  deciding  officer  acting  pur¬ 
suant  to  section  1006  of  this  Act  shall  be  responsible  to  or  subject  to  the  super¬ 
vision  or  direction  of  any  officer,  employee,  or  agent  engaged  in  the  performance 
of  investigatory  or  prosecuting  functions  for  any  agency.  Except  upon  notice 
and  opportunity  for  all  parties  to  be  present  or  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as  authorized  by  law,  no  such  presiding  or 
deciding  officer  or  agency  or  member  of  an  agency  acting  pursuant  to  sections 
1006  and  1007  of  this  Act  shall  consult  with  any  person  or  party  on  any  issue 
of  fact  or  law  in  the  proceeding,  except  that,  in  analyzing  and  appraising  the 
record  for  decision,  any  agency  member  may  (1)  consult  with  other  members 
of  the  agency,  (2)  have  the  aid  and  advice  of  one  or  more  personal  assistants, 
(3)  have  the  assistance  of  other  employees  of  the  agency  who  have  not  par¬ 
ticipated  in  the  proceeding  in  any  manner,  who  are  not  engaged  for  the  agency 
in  any  investigative  functions  in  the  same  or  any  current  factually  related  case 
and  who  are  not  engaged  for  the  agency  in  any  prosecutory  functions;  any 
member  of  a  board  specifically  authorized  by  statute  to  conduct  designated 
classes  of  proceedings  may  consult  with  other  members  of  such  board ;  and  any 
member  of  such  a  board,  and  any  other  presiding  or  deciding  officer  other  than 
an  agency  member,  may  have  the  aid  and  advice  as  personal  assistants  of  one 
or  more  employees  of  the  agency  who  have  not  participated  in  the  proceeding 
in  any  manner,  who  are  not  engaged  for  the  agency  in  any  investigative  func¬ 
tions  in  the  same  or  any  current  factually  related  case  and  who  are  not  engaged 
for  the  agency  in  any  prosecutory  functions.  “Agency  member”  as  used  herein 
means  a  cabinet  officer,  an  agency  head,  or  a  member  of  a  board  or  commission, 
and  does  not  include  any  person  exercising  delegated  functions. 

(d)  Expedition  and  Denials. — Every  agency  shall  proceed  with  reasonable 
dispatch  to  conclude  any  matter  presented  to  it  with  due  regard  for  the  con- 
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venience  of  the  parties  or  their  representatives,  giving  precedence  to  rehearing 
proceedings  after  remand  by  court  order.  Prompt  notice  shall  be  given  of  the 
refusal  to  accept  for  filing  or  the  denial  in  whole  or  in  part  of  any  written  ap¬ 
plication  or  other  request  made  in  connection  with  any  agency  proceeding  or 
action,  with  a  statement  of  the  grounds  therefor.  Upon  application  made  to 
any  Federal  court  of  competent  jurisdiction  by  a  party  to  any  agency  proceeding 
or  by  a  person  adversely  affected  by  agency  action,  and  a  showing  to  the  court 
that,  notwithstanding  due  request  to  the  agency,  there  has  been  undue  delay 
in  connection  with  such  proceeding  or  action,  the  court  may  direct  the  agency 
to  decide  the  matter  promptly.  In  any  such  case  the  agency  may  show  that  the 
delay  was  necessary  and  unavoidable. 

(e)  Declaratory  Order.— Every  agency  shall  provide  by  rule  for  the  enter¬ 
taining,  in  its  sound  discretion,  and  prompt  disposition  of  petitions  for  declara¬ 
tory  orders  to  terminate  actual  controversies,  or  to  remove  uncertainties  in  ac¬ 
tual  controversies  as  to  the  applicability  to  the  petitioners  of  any  statutory  pro¬ 
visions  or  of  any  rules  or  orders  of  the  agency.  The  order  disposing  of  the 
petition  shall  constitute  agency  action  subject  to  judicial  review. 

(f)  National  Security. — In  the  case  of  agency  proceedings  or  actions  which 
involve  the  national  security  of  the  United  States  and  for  that  reason  must 
be  kept  secret,  the  agency  shall  provide  by  rule  for  such  procedures  parallel 
to  those  provided  in  this  Act  as  will  effectively  safeguard  and  prevent  dis¬ 
closure  of  classified  information  to  unauthorized  'persons  with  minimum  im¬ 
pairment  of  the  procedural  rights  which  would  be  available  if  classified  infor¬ 
mation  were  not  involved. 

HEARINGS 

Sec.  1006.  In  order  to  assure  that,  all  parties  to  agency  hearings  governed 
by  section  1004(a)  or  rulemaking  required  under  the  Constitution  or  by  statute 
to  be  made  on  a  record  after  opportunity  for  hearing  shall  be  accorded  due 
process  of  law — - 

(a)  Presiding  Officers.- — At  the  taking  of  evidence  only  one  of  the  follow¬ 
ing  may  preside:  (1)  the  agency,  (2)  one  or  more  members  of  the  body  which 
comprises  the  agency,  if  authorized  by  law,  (3)  a  hearing  commissioner,  or 
(4)  an  individual  or  a  board  specifically  authorized  by  statute  to  conduct  des¬ 
ignated  classes  of  proceedings.  All  evidence,  whether  written  or  oral,  shall 
be  submitted  to  and  considered  by  the  presiding  officer.  The  functions  of  all 
presiding  officers,  as  well  as  officers  participating  in  decisions  in  conformity 
with  this  Act,  shall  be  conducted  in  an  impartial  manner.  Any  such  officer 
may  at,  any  time  withdraw  if  he  deems  himself  disqualified,  and,  upon  the  filing 
in  good  faith  by  a  party  of  a  timely  and  sufficient  affidavit  of  personal  bias  or 
disqualification  of  any  such  officer,  he  shall  forthwith  determine  the  matter 
as  part  of  the  record  in  the  case.  In  any  case  in  which  the  presiding  officer 
is  disqualified  or  otherwise  becomes  unavailable  because  of  extended  illness 
or  absence,  another  presiding  officer  may  be  assigned  to  continue  with  the  case, 
unless  substantial  prejudice  to  any  party  is  shown  to  result  therefrom.  In  the 
event  of  substantial  prejudice  the  agency  may  determine  the  manner  in  which 
and  the  extent  to  which  the  case  shall  be  reheard. 

(b)  Powers  of  Presiding  Officers. — Presiding  officers  shall  have  authority  to 
(1)  administer  oaths  and  affirmations;  (2)  sign  and  issue  subpenas;  (3)  rule 
upon  offers  of  proof  and  receive  evidence;  (4)  permit  or  require  depositions  or 
discovery  upon  oral  examination  or  written  interrogatories  for  the  purpose  of 
discovery  or  for  use  as  evidence  in  the  proceeding,  and  dispose  of  motions  re¬ 
lating  to  the  discovery  and  production  of  relevant  documents  and  things  for 
inspection,  copying,  or  photographing;  (5)  regulate  the  course  of  the  hearings, 
set  the  time  and  place  for  continued  hearings,  subject  to  agency  calendar  prac¬ 
tice,  and  fix  the  time  for  the  filing  of  briefs  and  other  documents;  (6)  direct 
the  parties  to  appear  and  confer  to  consider  the  simplification  of  the  issues,  ad¬ 
missions  of  fact  or  of  documents  to  avoid  unnecessary  proof,  and  limitation  of 
the  number  of  expert  witness,  and  issue  appropriate  orders  which  shall  control 
the  subsequent  course  of  the  proceeding;  (7)  dispose  of  motions  to  dismiss  for 
lack  of  agency  jurisdiction  over  the  subject  matter  or  parties  or  for  any  other 
ground;  (8)  dispose  of  motions  to  amend,  or  to  dismiss  without  prejudice,  appli¬ 
cations,  and  other  pleadings;  (9)  dispose  of  motions  to  intervene,  procedural 
requests  or  similar  matters;  (10)  make  initial  decisions;  (11)  reprimand  or 
exclude  from  the  hearing  any  person  for  any  improper  or  indecorous  conduct  in 
their  presence ;  and  (12)  take  any  other  action  authorized  by  agency  rule  con- 
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sistent  with  this  Act  or,  in  the  absence  thereof,  in  accordance  to  the  extent 
practicable  with  the  procedure  in  the  United  States  district  courts. 

(c)  Interlocutory  Appeals. — A  presiding  officer  may  certify  to  the  agency, 
or  allow  the  parties  an  interlocutory  appeal  on,  any  material  question  arising 
in  the  course  of  a  proceeding,  where  he  finds  that  to  do  so  would  prevent  sub¬ 
stantial  prejudice  to  any  party  or  would  expedite  the  proceeding.  The  pre¬ 
siding  officer  or  the  agency  may  thereafter  stay  the  proceeding  if  necessary  to 
protect  the  substantial  rights  of  any  party.  The  agency,  or  such  one  or  more  of 
its  members  as  it  may  designate,  shall  determine  the  question  forthwith,  and 
further  proceedings  shall  be  governed  accordingly.  No  interlocutory  appeal  shall 
otherwise  be  allowed,  except  by  order  of  the  agency  upon  a  showing  of  sub¬ 
stantial  prejudice  and  after  a  denial  of  such  appeal  by  the  presiding  officer. 

(d)  Evidence. — Except  as  otherwise  provided  by  statute,  the  proponent  of  an 
order  shall  have  the  burden  of  proof,  and  every  party  to  the  proceeding  shall 
have  the  right  to  present  his  case  or  defense  by  oral  and  documentary  evidence, 
to  submit  rebuttal  evidence,  and  to  conduct  such  cross-examination  as  may  be 
required  for  a  full  and  true  disclosure  of  the  facts.  Subject  to  these  rights  and 
requirements,  where  a  hearing  will  be  expedited  and  the  interests  of  the  parties 
will  not  be  substantially  prejudiced  thereby,  a  presiding  officer  may  receive  all  or 
part  of  the  evidence  in  written  form.  In  rulemaking  subject  to  this  section  and 
in  cases  of  adjudication  involving  the  approval  of  prescription  for  the  future  of 
rates,  wages,  corporate  or  financial  structures  or  reorganizations  thereof,  prices, 
facilities,  appliances,  services,  or  allowances  thereof,  or  valuations,  costs,  or 
accounting,  or  practices  bearing  upon  any  of  the  foregoing,  any  reliable  and 
probative  evidence  shall  be  received.  In  all  other  cases,  the  rules  of  evidence 
and  requirements  of  proof  shall  conform,  to  the  extent  practicable,  with  those  in 
civil  nonjury  cases  in  the  United  States  district  courts.  The  complete  transcript 
of  the  record  shall  be  made  available  to  the  parties  upon  payment  of  lawfully 
prescribed  costs  which  shall  be  equitably  divided  among  the  parties  and  the 
agency. 

(e)  Official  Notice. — -Agencies  or  any  presiding  officer  in  an  agency  proceed¬ 
ing  may  take  official  notice  of  judicially  cognizable  facts  and  technical,  scientific, 
and  other  facts  within  their  specialized  knowledge.  When  an  agency  takes  official 
notice  of  a  fact,  other  than  a  judicially  cognizable  fact,  not  appearing  in  the 
record  and  that  fact  is  material  to  the  decision  of  the  case,  the  agency  or  presid¬ 
ing  officer  shall  bring  that  fact  to  the  attention  of  the  parties  and  shall  afford 
every  party  before  decision  an  opportunity  to  controvert  the  fact  or  dispute  its 
bearing  upon  the  decision. 

(f)  Agency  Participation.- — Whenever  an  agency  shall  find  upon  its  own 
motion  or  that  of  a  party  in  a  proceeding  that  the  public  interest  may  be  sub¬ 
stantially  affected  by  the  outcome  of  that  proceeding,  the  agency  shall  act  to  pro¬ 
tect  that  interest  by  appointing  such  members  of  its  staff  or  such  counsel  or  con¬ 
sultants  as  it  may  deem  necessary  to  appear  in  the  proceeding  and  develop  what¬ 
ever  evidence  and  make  whatever  arguments  may  be  required  to  clarify  all  the 
issues  material  and  relevant  to  a  determination  of  the  proceeding  in  accord  with 
that  interest. 

decisions  and  agency  review 

Sec.  1007.  In  cases  in  which  a  hearing  is  required  to  be  conducted  in  con¬ 
formity  with  section  1006  of  this  Act — - 

(a)  Submittals  and  Decisions. — Prior  to  each  decision  by  an  agency  which 
presides,  or  the  initial  decision  by  a  presiding  officer  in  an  agency  proceeding, 
the  parties  to  the  proceeding  shall  be  afforded  an  opportunity  to  submit  (1) 
proposed  findings  of  fact  and  conclusions  of  law,  and  (2)  both  written  and  oral 
argument.  The  record  shall  show  the  ruling  upon  each  material  finding  or 
conclusion  presented.  Upon  review  of  any  initial  decision,  the  agency  shall, 
by  rule,  afford  the  parties  an  opportunity  to  submit  (1)  written  exceptions  to 
the  decision,  and  (2)  written  briefs.  Upon  review  of  initial  decisions,  a  party 
shall  be  granted  opportunity  for  oral  argument  upon  request,  unless  the  agency 
deems  it  inappropriate  or  unwarranted.  All  decisions  and  initial  decisions  shall 
include  a  statement  of  (1)  findings  and  conclusions,  as  well  as  the  reasons  or 
basis  therefor,  upon  all  the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record,  and  (2)  the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof ;  and  such  decisions  and  initial  decisions  shall  become  a  part  of  the 
record.  The  grounds  for  any  decision  shall  be  within  the  scope  of  the  issues 
presented  on  the  record. 
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(b)  Record  for  Decisions. — For  the  purpose  of  the  decision  by  the  agency 
which  presides  or  the  initial  decision  by  a  presiding  officer,  the  record  shall  in¬ 
clude  (1)  all  pleadings,  motions,  and  intermediate  rulings,  (2)  evidence  received 
or  considered,  including  testimony,  exhibits,  and  matters  officially  noticed,  (3) 
offers  of  proof  and  ruling  thereon,  and  (4)  the  findings  of  fact  and  conclusions 
of  law  proposed  by  the  parties.  No  other  material  shall  be  considered  by  the 
agency  or  by  the  presiding  officer.  In  cases  in  which  the  agency  has  presided  at 
the  reception  of  the  evidence,  the  agency  shall  prepare,  file,  and  serve  upon  the 
parties  its  decision.  In  all  other  cases  the  presiding  officer  shall  prepare  and 
file  an  initial  decision  which  the  agency  shall  serve  upon  the  parties,  except 
where  the  parties  to  the  proceeding,  with  the  consent  of  the  agency,  expressly 
wraive  their  right  to  have  an  initial  decision  rendered  by  such  officer.  In  the 
absence  of  an  appeal  to  the  agency  or  a  review  upon  motion  of  the  agency  within 
the  time  provided  by  rule  for  such  appeal  or  review,  every  such  initial  decision 
shall  thereupon  become  the  decision  of  the  agency. 

(c)  Record  for  Review  by  Agency.- — For  the  purpose  of  review  by  the  agency 
of  the  initial  decision  of  the  presiding  officer,  the  record  shall  include  (1)  all 
matters  constituting  the  record  upon  which  the  decision  of  the  presiding  officer 
was  based,  (2)  the  rulings  upon  the  proposed  findings  and  conclusions,  (3)  the 
initial  decision  of  the  presiding  officer,  and  (4)  the  exceptions  and  briefs  filed. 
No  other  material  shall  be  considered  by  the  agency  upon  review.  By  consent 
of  the  parties,  the  records  for  review  may  be  reduced  or  the  issues  therein 
limited.  The  grounds  of  the  decision  shall  be  within  the  scope  of  the  issues 
presented  on  the  record.  The  findings  of  evidentiary  fact,  as  distinguished  from 
ultimate  conclusions  of  fact,  made  by  the  presiding  officer  shall  not  be  set  aside 
by  the  agency  on  review  of  the  presiding  officer’s  initial  decisions  unless  such 
findings  of  evidentiary  fact  are  contrary  to  the  weight  of  the  evidence.  The 
agency  either  may  remand  the  case  to  the  presiding  officer  for  such  further 
proceedings  as  it  may  direct  or  it  may  affirm,  set  aside,  or  modify  the  order  or  any 
sanction  or  relief  entered  thereon,  in  conformity  with  the  facts  and  the  law. 

licensing 

Sec.  1008.  (a)  Proceeding. — In  any  case  in  which  application  is  made  for  a 
license  required  by  law,  the  agency,  with  due  regard  for  the  rights  and  privileges 
of  all  interested  persons,  shall  set  and  conduct  the  proceedings  in  accordance 
with  this  Act  unless  otherwise  required  by  law. 

(b)  Terms  and  Conditions. — Terms,  conditions,  or  requirements  limiting 
any  license  shall  be  valid  only  if  reasonably  necessary  to  effectuate  the  purposes, 
scope,  or  stated  terms  of  the  statute  pursuant  to  which  the  license  is  issued  or 
required. 

(c)  Revocation,  Suspension,  and  Modification. — No  revocation,  suspension, 
annulment,  limitation,  or  modification  by  any  agency  of  a  license  shall  be  lawful 
unless,  before  institution  of  agency  proceedings  therefor,  the  agency  shall  have 
(1)  given  the  licensee  notice  in  writing  of  facts  or  conduct  that  may  warrant 
such  action,  (2)  afforded  the  licensee  opportunity  to  submit  written  data,  views, 
and  arguments  with  respect  to  such  facts  or  conduct,  and  (3)  except  in  cases 
of  willful  violation,  given  the  licensee  a  reasonable  opportunity  to  comply  with 
all  lawful  requirements.  Where  the  agency  finds  that  the  licensee  has  been 
guilty  of  willful  violation,  or  that  the  public  health,  safety,  or  wrelfare  impera¬ 
tively  requires  emergency  action,  and  incorporates  such  findings  in  its  order,  it 
may  institute  revocation  proceedings  without  compliance  with  the  provisions 
of  this  subsection.  Where  the  agency  finds  that  the  public  health,  safety,  or 
welfare  imperatively  requires  such  action,  and  incorporates  such  finding  in  its 
order,  it  may  summarily  suspend  the  license  pending  proceedings  for  revocation 
which  shall  be  promptly  instituted  and  determined  upon  the  request  of  any  in¬ 
terested  person. 

(d)  Renewal.— In  any  case  in  which  the  licensee  has  made  timely  and  suffi¬ 
cient  application  for  the  renewal  of  a  license  or  for  a  new  license  for  the  con¬ 
duct  of  a  previously  licensed  activity  of  a  continuing  nature,  the  existing 
license  shall  not  expire  until  (1)  such  application  has  been  finally  acted  upon 
by  the  agency  and,  (2)  if  the  application  has  been  denied  or  the  terms  of  the  new 
license  limited,  judicial  review  has  been  sought  or  the  time  for  seeking  judicial 
review  has  elapsed  or,  if  no  time  for  seeking  judicial  review  is  specified,  then 
sixty  days  after  the  denial. 
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JUDICIAL  REVIEW 

Sec.  1009.  In  order  to  assure  a  plain,  simple,  and  prompt  judicial  remedy 
to  persons  adversely  affected  or  aggrieved  by  agency  action,  and  notwithstanding 
any  limitation  by  statute  on  the  minimum  jurisdictional  amount  in  controversy — 

(a)  Review  able  Acts. — Every  agency  action  made  reviewable  by  statute  and 
every  Anal  agency  action  which  is  not  subject  to  judicial  review  in  an  action 
brought  by  a  person  adversely  affected  or  aggrieved  shall,  except  as  expressly 
precluded  by  Act  of  Congress  hereafter  enacted,  be  subject  to  judicial  review 
under  this  Act:  Provided,  That  such  judicial  review  shall  not  be  exclusive  of 
remedies  otherwise  available  including  actions  for  declaratory  judgment  or 
proceedings  to  restrain  or  compel  agency  action  or  for  habeas  corpus.  Any 
preliminary,  procedural,  or  intermediate  agency  action  or  ruling  not  directly  re- 
viewable  shall  be  subject  to  review  upon  the  review  of  the  final  agency  action. 
Except  as  otherwise  expressly  required  by  the  statute,  agency  action  otherwise 
final  shall  be  final  for  the  purposes  of  this  subsection  whether  or  not  there  has 
been  presented  or  determined  any  application  for  a  declaratory  order,  for  any 
form  of  reconsideration,  or  (unless  the  agency  otherwise  required  by  rule  and 
provides  that  the  action  meanwhile  shall  be  inoperative)  for  an  appeal  to 
superior  agency  authority. 

(b)  Standing  To  Seek  Review. — Any  person  adversely  affected  or  aggrieved 
by  any  reviewable  agency  action  shall  have  standing  to  seek  judicial  review 
thereof,  except  where  expressly  precluded  by  Act  of  Congress  hereafter  enacted. 

(c)  Form  of  Action.— A  person  may  obtain  judicial  determination  of  the  juris¬ 
diction  or  statutory  authority  of  the  agency  in  a  civil  or  criminal  case  brought 
by  the  agency,  or  in  its  behalf,  for  judicial  enforcement  of  such  agency  action, 
regardless  of  the  availability  or  pendency  of  administrative  review  proceedings 
with  respect  thereto,  except  where  expressly  precluded  by  Act  of  Congress  here¬ 
after  enacted.  All  other  cases  for  review  of  agency  action  shall  be  commenced 
by  the  filing  of  a  petition  for  review  in  a  United  States  district  court  of  appro¬ 
priate  jurisdiction,  except  where  a  statute  provides  for  judicial  review  in  a  speci¬ 
fied  court.  Proceedings  for  review  may  be  brought  against  the  agency  by  its 
official  title,  in  any  judicial  district  where  a  petitioner  resides,  where  all  or  a 
substantial  part  of  the  events  or  omissions  giving  rise  to  the  claim  occurred,  or, 
if  any  property  is  involved  in  the  proceeding,  where  all  or  a  substantial  part 
of  the  property  is  situated.  The  petition  shall  state  (1)  the  grounds  upon  which 
jurisdiction  and  venue  are  based,  (2)  the  facts  upon  which  petitioner  bases 
the  claim  that  he  has  been  adversely  affected  or  aggrieved,  (3)  the  reasons 
entitling  him  to  relief,  and  (4)  the  relief  which  he  seeks. 

(d)  Interim  Relief. — Upon  a  finding  that  irreparable  injury  would  otherwise 
result  and  that  the  balance  of  equities  favors  such  action,  (1)  the  agency,  upon 
application  therefor,  shall  postpone  the  effective  date  of  the  agency  action 
pending  judicial  review,  or  (2)  the  reviewing  court,  upon  application  therefor 
and  regardless  of  whether  such  an  application  previously  shall  have  been  made 
to  or  denied  by  any  agency,  shall  issue  all  necessary  and  appropriate  process 
to  postpone  the  effective  date  of  the  agency  action  or  to  preserve  the  rights 
of  the  parties  pending  conclusion  of  the  review  proceedings. 

(e)  Record  on  Review.— In  every  case  of  agency  action  subject  to  sections 
1006  and  1007  of  this  Act,  the  record  on  review  shall,  unless  the  parties  con¬ 
cerned  stipulate  to  something  less,  include  (1)  all  matters  constituting  the 
record  for  action  or  review  by  the  agency,  including  the  original  or  certified 
copies  of  all  papers  presented  to  or  considered  by  the  agency,  (2)  rulings  upon 
exceptions,  (3)  the  decision,  findings,  and  action  of  the  agency,  and  (4)  as  to 
alleged  procedural  errors  and  irregularities  not  appearing  in  the  agency  record, 
evidence  taken  independently  by  the  court.  In  all  other  cases,  the  record  on 
review  shall  be  made  in  the  reviewing  court. 

(f)  Decision  on  Review. — If  the  court  finds  no  error,  it  shall  affirm  the 
agency  action.  If  it  finds  that  the  agency  action  is  (1)  arbitrary  or  capricious, 
(2)  a  denial  of  statutory  rights,  (3)  contrary  to  constitutional  right,  power, 
privilege,  or  immunity,  (4)  in  excess  of  statutory  jurisdiction,  authority,  pur¬ 
poses,  or  limitations,  (5)  not  in  accord  with  the  procedures  or  procedural  limi¬ 
tations  of  this  Act  or  otherwise  required  by  law,  (6)  an  abuse  or  clearly  un¬ 
warranted  exercise  of  discretion,  (7)  based  upon  findings  of  fact  that  are  clearly 
erroneous  on  the  whole  record  in  proceedings  subject  to  sections  1006  and  1007 
of  this  Act,  (8)  unsupported  by  the  evidence  in  cases  in  which  the  record  is 
made  before  the  court,  or  (9)  otherwise  contrary  to  law,  then  in  any  such 
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event  the  court  shall  hold  unlawful  and  set  aside  the  agency  action  and  shall 
(i)  restrain  the  enforcement  of  the  order  of  rule  under  review,  (ii)  compel 
any  agency  action  to  be  taken  which  has  been  unlawfully  withheld  or  unduly 
delayed,  and  (iii)  afford  such  other  relief  as  may  be  appropriate.  In  making 
the  foregoing  determinations,  the  court  shall  review  the  whole  record  or  such 
portions  thereof  as  may  be  cited  by  any  party,  and  due  account  shall  be  taken 
of  the  rule  of  prejudicial  error.  In  all  cases  under  review  the  court  shall  de¬ 
termine  all  relevant  questions  of  law  and  interpret  the  statutory  and  constitu¬ 
tional  provisions  involved  and  shall  apply  the  court’s  own  interpretation  to  the 
facts  duly  found  or  established. 

(g)  Proceedings  an  Excess  of  Jurisdiction. — Upon  a  showing  of  irreparable 
injury,  any  Federal  court  of  competent  jurisdiction  may  enjoin  at  any  time  the 
conduct  of  any  agency  proceeding  in  which  the  proceeding  itself  or  the  action  pro¬ 
posed  to  be  taken  therein  is  clearly  beyond  the  constitutional  or  statutory  juris¬ 
diction  or  authority  of  the  agency.  If  the  court  finds  that  any  proceeding  contest¬ 
ing  the  jurisdiction  or  authority  of  the  agency  is  frivolous  or  brought  for  the 
purpose  of  delay,  it  shall  assess  against  the  petitioner  in  such  proceedings  costs, 
a  reasonable  sum  for  attorneys’  fees  (or  any  equivalent  sum  in  lieu  thereof),  and 
damages  (which  may  include  damages  to  the  public  interest)  incurred  by  other 
parties,  including  the  United  States. 

When  any  such  case  is  brought,  the  Attorney  General  may  file  with  the  clerk 
of  court  a  certificate  that  the  ease,  in  his  opinion,  is  of  general  public  importance. 
Said  certificate  shall  be  immediately  furnished  by  said  clerk  to  the  chief  judge  of 
said  court  who  shall  upon  receipt  thereof  immediately  designate  a  judge  to  hear 
and  determine  the  case.  The  judge  so  designated  shall  set  the  case  for  hearing  at 
the  earliest  practicable  date  and  he  shall  cause  the  case  to  be  in  every  way  ex¬ 
pedited.  Said  case  shall  have  precedence  on  the  calendar  of  the  trial  court  and 
of  the  appropriate  appellate  courts  and  Supreme  Court  at  every  stage. 

LIMITATIONS  OF  AUTHORITY 

Sec.  1010.  In  the  exercise  of  any  power,  authority,  or  discretion  by  any  agency 
or  by  any  officer  or  employee  thereof — - 

(a)  Authority. — No  agency  action  shall  be  taken  except  within  the  jurisdiction 
delegated  to  the  agency  and  as  authorized  by  law.  Agency  action  shall  not  be 
deemed  to  be  within  the  statutory  authority  and  jurisdiction  of  the  agency  merely 
because  such  action  is  not  contrary  to  the  specific  provisions  of  a  statute. 

(b)  Publicity. — Agency  publicity,  which  a  reviewing  court  finds  was  issued  to 
discredit  or  disparage  a  person  under  investigation  or  a  party  to  an  agency  pro¬ 
ceeding,  may  be  held  to  be  a  prejudicial  prejudging  of  the  issues  in  controversy, 
and  the  court  may  set  aside  any  action  taken  by  the  agency  against  such  person 
or  party  or  enter  such  other  order  as  It  deems  appropriate. 

GENERAL  PROVISIONS 

Sec.  1011.  (a)  Construction  and  Effect. — All  laws  or  portions  thereof  which 
are  inconsistent,  or  conflict,  with  the  provisions  of  this  Act  are  hereby  repealed : 
Provided,  however,  That  nothing  in  this  Act  shall  be  interpreted  to  diminish  the 
constitutional  rights  of  any  person  or  to  limit  or  repeal  any  additional  require¬ 
ments  imposed  by  statute  or  otherwise  recognized  by  law.  Except  as  otherwise 
required  by  law,  all  requirements  or  privileges  relating  to  evidence  or  procedure 
shall  apply  equally  to  agencies  and  persons.  Every  agency  shall  have  all  the 
powers  necessary  to  enable  it  to  carry  out  the  provisions  of  this  Act,  including 
the  authority  to  make  and  enforce  rules  thereunder.  The  courts  shall  have  all 
the  powers  necessary  to  enable  them  to  carry  out  the  provisions  of  this  Act.  No 
subsequent  legislation  shall  be  held  to  supersede  or  modify  the  provisions  of  this 
Act  except  to  the  extent  that  such  legislation  shall  do  so  expressly.  The  affirma 
five  requirements  and  specifie  prohibitions  of  this  Act  shall  be  broadly  construed, 
and  exemptions  from,  and  exceptions  to,  this  Act  shall  be  narrowly  construed. 

(b)  Separability. — If  any  provision  of  this  Act  or  the  application  thereof 
to  any  person  or  circumstance  is  held  invalid,  the  remainder  of  this  Act  and  the 
application  of  such  provision  to  other  persons  or  circumstances  shall  not  be 
affected  thereby. 

(c)  Effective  Date. — This  Act  shall  supersede  the  Administrative  Procedure 
Act  of  1946  and  take  effect  on  the  one  hundred  and  eightieth  day  after  the  date 
of  its  enactment,  but  (1)  insofar  as  the  amendments  made  by  this  Act  to  the 
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Administrative  Procedure  Act  of  1946  provide  for  changes,  requirements  imposed 
by  such  changes  shall  not  be  mandatory  as  to  any  agency  proceeding  with  respect 
to  which  hearings  under  title  5,  United  States  Code,  section  1006,  have  been 
commenced  prior  to  the  effective  date  of  this  Act;  (2)  the  amendments  made  by 
this  Act  to  title  5,  United  States  Code,  section  1009  (relating  to  judicial  review 
of  orders  and  decisions),  shall  not  apply  with  respect  to  any  action  or  appeal 
which  is  pending  before  any  court  on  the  effective  date  of  this  Act. 

REPEAL  OF  EXEMPTIONS  FROM  ADMINISTRATIVE  PROCEDURE  ACT 

Sec.  1012.  All  laws  or  parts  of  laws  in  force  on  the  one  hundred  and  eightieth 
day  after  the  date  of  enactment  of  this  Act  which,  either  expressly  or  impliedly, 
grant  exemption  from  the  provisions  of  the  Administrative  Procedure  Act  of 
1016  are  hereby  repealed,  including  specifically  such  parts  of  laws  as  the  follow¬ 
ing: 

1.  Section  483  of  the  Federal  Coal  Mine  Safety  Act,  title  30,  United  States 
Code. 

2.  Section  2027  of  the  Export  Control  Act  of  1949,  title  50,  United  States  Code, 
appendix. 

3.  Section  2231  of  the  Atomic  Energy  Act  of  1054,  title  42,  United  States  Code. 

4.  Section  5  of  the  Second  Decontrol  Act  of  1047  (  61  Stat.  323). 

5.  Section  501(b)  of  Public  Law  155,  Eighty-second  Congress,  first  session  (65 
Stat.  364). 

6.  Section  1221  of  the  Renegotiation  Act  of  1951,  title  50,  United  States  Code, 
appendix. 

t.  Section  1642  (i)  of  the  International  Wheat  Agreement  Act  of  1949,  title  7, 
United  States  Code. 

8.  Section  2159  of  the  Defense  Production  Act  of  1050,  title  50,  United  States 
Code,  appendix. 

0.  Section  3  of  Public  Law  564,  Eighty-second  Congress,  second  session  (66 
Stat.  732) . 

10.  Section  463  of  the  Universal  Military  Training  and  Service  Act,  title  50, 
United  States  Code,  appendix. 

11.  Sections  1881-1884  and  1S91-1902  of  the  Housing  and  Rent  Acts,  title  50 
United  States  Code  Annotated,  appendix. 

12.  Sections  1622  and  1641  of  the  Surplus  Property  Act  of  1944,  title  50 
United  States  Code,  Annotated,  appendix. 

13.  Sections  1822, 1830,  and  1833  of  the  Veterans  Emergency  Housing  Program, 
title  50,  United  States  Code  Annotated,  appendix. 

14.  Sections  101,  103,  and  105-125  of  the  Termination  of  War  Contracts  Act, 
title  41,  United  States  Code  Annotated. 

15.  Sections  1738,  1739,  1743,  and  1744  of  the  War  Housing  Insurance  Act,  title 
12,  United  States  Code  Annotated. 

16.  Sections  1226(a)  and  1252(b)  of  the  Immigration  and  Nationality  Act  of 
1952.  title  8,  United  States  Code  Annotated  (to  the  extent  that  they  authorize 
special  procedures ) . 

17.  Section  401(b)  of  Public  Law  534,  Eighty-second  Congress,  second  session 
(66  Stat.  624). 

Senator  Long.  Our  first  witness  this  morning  is  Mr.  Edwin  F. 
Rains,  the  Assistant  General  Counsel  of  the  Treasury  Department. 
Mr.  Rains  ? 

Biographical  Statement  of  Edwin  F.  Rains 

Name :  Edwin  F.  Rains.  Residence :  2829  Marshall  Street,  Falls  Church,  Va., 
22042.  Permanent  residence :  Same. 

Present  occupation :  Assistant  General  Counsel,  U.S.  Department  of  the 
Treasury. 

Marital  status :  Married  to  Marjorie  D.  Rains,  1941.  Children :  Gerald  Lewis, 
Robert  Edward. 

Born :  April  4,  1915,  New  York.  Son  of  Lewis  E.  Rains  and  Teresa  Friend 
Rains. 

Education :  City  College  of  New  York,  B.S.S.,  1934;  Columbia  Law  School,  LL.B. 
1937. 

Military  service:  U.S.  Naval  Reserve,  1944-46,  ensign  and  lieutenant  ( jg. ) . 
Service  in  European  theater  of  operations. 
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Professional  career:  Following  graduation  from  law  school  and  brief  service 
as  research  assistant  to  Prof.  Walter  Gellliorn  at  Columbia  Law  School  joined 
staff  of  the  Treasury  Department,  Bureau  of  Customs.  Served  as  an  attorney 
in  the  Bureau  of  Customs,  later  with  the  Foreign  Funds  Control  and  as  an  attor¬ 
ney  handling  matters  involving  the  Office  of  International  Finance.  Served  as 
Chief  Counsel  of  Foreign  Assets  Control  from  1951  to  1960.  Appointed  Assist¬ 
ant  General  Counsel  April  1,  1960.  Presently  responsible  for  the  legal  work  of 
the  Bureaus  of  Customs,  Narcotics,  and  Engraving  and  Printing,  and  the  U.S. 
Coast  Guard. 

Bar  memberships:  New  York.  District  of  Columbia,  and  U.S.  Supreme  Court. 

STATEMENT  OF  EDWIN  F.  RAINS,  ASSISTANT  GENERAL  COUNSEL, 

U.S.  TREASURY  DEPARTMENT;  ACCOMPANIED  BY  CHARLOTTE  T. 

LLOYD,  SPECIAL  ASSISTANT  TO  GENERAL  COUNSEL 

Mr.  Rains.  Mr.  Chairman,  I  have  brought  with  me  Mrs.  Char¬ 
lotte  T.  Lloyd,  Special  Assistant  to  the  General  Counsel  of  the  Treas¬ 
ury  Department. 

Senator  Long.  Mrs.  Lloyd,  we  are  happy  to  have  you  here  with  us 
today. 

Mr.  Rains.  Mr.  Chairman,  I  am  pleased  to  appear  before  your 
committee  to  testify  with  respect  to  S.  1386  to  amend  the  Administra¬ 
tive  Procedure  Act  and  other  related  bills.  My  task  in  this  respect 
is  a  somewhat  difficult  one  in  view  of  the  fact  that  I  so  thoroughly 
approve  of  the  objectives  of  this  legislation  and  yet,  at  the  same  time, 
have  to  express  a  series  of  grave  objections  because  of  a  number  of 
serious  problems  which  the  proposed  legislation  presents  to  the  Treas¬ 
ury  Department  and,  I  am  sure,  to  other  agencies  of  the  Federal 
Government. 

As  you  know,  we  have  had  the  opportunity  to  report  and  testify 
with  respect  to  similar  bills  which  were  before  this  subcommittee  dur¬ 
ing  the  last  Congress.  In  this  connection,  the  Treasury  Department 
submitted  voluminous  reports  and  our  then  General  Counsel,  Mr.  Belin, 
testified  at  considerable  length  and  in  great  detail.  Because  so  much 
of  what  is  contained  in  the  present  proposed  legislation  was  also  before 
Congress  when  Mr.  Belin  testified,  I  shall  not  attempt  to  cover  all 
aspects  of  these  bills.  Although  there  have  been  a  number  of  notable 
improvements  from  our  point  of  view  in  the  present  proposed  legisla¬ 
tion  as  compared  with  earlier  versions,  a  great  deal  of  what  we  objected 
to  still  remains. 

I  would  like  leave,  Mr.  Chairman,  to  depart  from  the  printed  state¬ 
ment  which  has  been  presented  to  you  and  go  through  this,  if  I  may, 
in  a  somewhat  different  fashion. 

Senator  Long.  That  will  be  entirely  agreeable.  And  if  you  desire, 
your  entire  printed  statement  may  be  printed  in  the  record. 

Air.  Rains.  Thank  you,  sir.. 

Senator  Long.  Without  objection,  such  will  be  done. 

(The  entire  printed  statement  of  Mr.  Rains  is  as  follows :) 

Statement  of  Edwin  F.  Rains,  Assistant  General  Counsel,  U.S.  Treasury 

Department 

Mr.  Chairman,  I  am  pleased  to  appear  before  your  committee  to  testify  with 
respect  to  S.  1336  to  amend  the  Administrative  Procedure  Act  and  other  related 
bills.  My  task  in  this  respect  is  a  somewhat  difficult  one  in  view  of  the  fact  that 
I  so  thoroughly  approve  of  the  objectives  of  this  committee  and  yet  at  the  same 
time  have  to  express  a  series  of  grave  objections  because  of  a  number  of  serious 
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problems  which  the  proposed  legislation  presents  to  the  Treasury  Department 
and.  I  am  sure,  to  other  agencies  of  the  Federal  Government. 

As  you  know,  we  have  had  the  opportunity  to  report  and  testify  with  respect 
to  similar  bills  which  were  before  this  subcommittee  during  the  last  Congress. 
In  this  connection,  the  Treasury  Department  submitted  voluminous  reports  and 
our  then  General  Counsel,  Mr.  Belin,  testified  at  considerable  length  and  in  great 
detail.  Because  so  much  of  what  is  contained  in  the  present  legislation  was  also 
before  Congress  when  Mr.  Belin  testified,  I  shall  not  attempt  to  cover  all  aspects 
of  these  bills.  Although  there  have  been  a  number  of  notable  improvements  from 
our  point  of  view  in  the  present  proposed  legislation  as  compared  with  earlier 
versions,  a  great  deal  of  what  we  objected  to  still  remains. 

I  fear  I  must  state  at  the  outset  that  our  general  adverse  conclusion  with 
respect  to  S.  1336  persists ;  that  the  public  who  are  the  intended  beneficiaries  of 
this  legislation  would  be  adversely  affected  by  its  enactment,  because  this  legis¬ 
lation  would  make  the  administrative  process  more  complex,  more  prolonged  and 
more  expensive.  We  believe,  moreover,  that  it  would  unnecessarily  expose  the 
private  affairs  of  individuals  to  public  scrutiny  and  that  it  would  hinder  efficient 
criminal  law  enforcement  and  the  execution  of  other  vital  laws.  We  believe  it 
would  lead  to  premature  and  unwise  disclosure  of  pending  agency  operations  and 
we  believe  that  it  would  be  detrimental  to  the  private  citizen  who  deals  with  ad¬ 
ministrative  agencies  in  that  it  would  open  to  collateral  attack  administrative 
determinations  favorable  to  those  persons. 

These  conclusions  will  be  demonstrated,  I  believe,  in  the  following  discussion 
of  certain  major  difficulties  which  our  Department,  in  particular,  and,  I  am  sure, 
other  Federal  agencies  find  in  the  present  revision.  These  difficulties  relate  to 
sections  3,  4,  5,  6,  9,  and  10. 

SECTION  3  :  PUBLIC  INFORMATION 

Section  3  of  the  Administrative  Procedure  Act  is  a  measure  intended  to  allow 
all  persons  concerned  with  the  administrative  process  of  an  agency  to  obtain  all 
necessary  information  from  the  agency.  S.  1336  would  transform  section  3  into 
a  measure  whereby  any  person  whatever  his  motive  could  obtain  almost  any  sort 
of  information  relating  to  or  arising  out  of  any  agency’s  operations  and  plans  for 
operations,  regardless  of  the  person’s  need  for  the  information  and,  to  a  large 
extent,  regardless  of  the  harm  which  disclosure  of  the  information  might  cause. 
S.  1336  would  achieve  this  result  (1)  by  requiring  the  publication  of  all  •‘state¬ 
ments  of  general  policy,”  even  those  relating  only  to  internal  management  of  no 
concern  to  the  public ;  (2)  by  providing  access  to  all  agency  records  except  those 
dealing  with  the  matters  described  in  the  narrow  exemptions;  (3)  by  requiring 
these  records  to  be  made  available  to  any  person;  (4)  by  virtually  eliminating 
executive  discretion  in  this  area;  (5)  by  undoing  the  effectiveness  of  agency  ac¬ 
tion  and  by  penalizing  the  agency  officers  if  the  requirements  are  not  met :  and 
(6)  by  requiring  the  indexing  of  the  millions  of  agency  opinions,  statements  of 
policy,  interpretations  and  instructions  in  circumstances  in  which  this  expensive 
action  cannot  be  of  value  to  anyone. 

Our  principal  objections  to  this  metamorphosis  of  section  3  are  that  such  ex¬ 
treme  requirements  for  disclosure  will  prevent  the  executive  branch  from  enforc¬ 
ing  the  laws  responsibly  and  will  multiply  the  cost  to  the  taxpayer,  and  may  re¬ 
duce  the  necessary  cooperation  of  private  businesses  and  citizens  in  complying 
with  the  law. 

THE  SPECIFIC  EXEMPTIONS 

Let  me  illustrate  these  dangers  by  examining  the  scope  of  the  specific  exemp¬ 
tions  provided  in  section  3(e).  It  will  be  seen  that  among  the  matters  which  can¬ 
not  be  withheld  from  disclosure  are  internal  advisory  communications  which 
underlie  decisions  reached  by  an  agency  with  respect  to  the  law  and  facts  before 
it.  This  is  because  the  exemption  for  interagency  memorandums  (5)  is  limited 
to  communications  dealing  solely  with  matters  of  law  and  policy.  Any  legal  or 
policy  problem  rests  upon  its  factual  foundation.  Internal  communications  must 
deal  with  facts  to  be  useful,  but  inclusion  of  facts  would  turn  them  into  public 
documents.  Agency  advisers  could  not  give  advice  to  agency  officials  without 
such  advice  being  furnished  with  the  reservations  natural  to  one  who  knows 
that  he  is  speaking  on  the  public  record  where  his  expressions  may  be  misinter¬ 
preted  by  those  who  do  not  have  a  full  background  in  the  matters  involved.  The 


ADMINISTRATIVE  PROCEDURE  ACT 


31 


frank  expression  of  the  views  of  subordinates,  which  are  vital  to  informed  judg¬ 
ments  by  their  superiors,  could  not  be  expected  to  flourish  in  such  an  atmosphere. 
The  courts  have  recognized  the  need  of  the  Government,  or  any  organization,  for 
internal  advice  free  from  the  danger  of  public  disclosure  and  have  therefore  rec¬ 
ognized  an  evidentiary  privilege  in  such  communications. 

The  exemptions  would  not  protect  the  agency’s  instructions  to  its  staff  on 
methods  of  law  enforcement  since  the  proposed  section  removes  the  present  ex¬ 
emption  for  matters  of  “internal  management  of  an  agency”  and  provides  only 
an  exemption  for  “internal  personnel  rules  and  practice's”  (2).  In  fact,  subsec¬ 
tion  (b)  would  require  public  inspection  of  staff  manuals  and  instructions  to 
staff  “that  affect  any  member  of  the  public.”  All  Treasury’s  law  enforcement 
staff  manuals  affect  members  of  the  public,  particularly  those  who  would  violate 
the  law  and  those  who  would  be  victimized  by  such  violation.  The  Narcotics 
Bureau's  instructions,  for  example,  could  hardly  be  effectively  enforced  if  any 
narcotics  dealer  could  examine  the  Bureau’s  instructions  to  Treasury  agents. 

The  exemptions  would  not  protect  the  trade  secrets  of  the  Government  which 
have  been  developed  from  Government  research  and  operations.  This  is  be¬ 
cause  exemption  (4)  for  trade  secrets  and  commercial  and  financial  information 
relates  only  to  such  matters  “obtained  from  the  public.”  Thus,  the  taxpayers’ 
investment  in  such  research  would  be  lost  and  the  essential  need  to  keep 
secret  such  processes  as  the  production  of  currency  and  Government  securities 
would  be  disregarded. 

Although  the  exemptions  are  obviously  intended  to  preclude  disclosure  of 
personal  and  financial  information  where  such  disclosure  would  constitute  an 
unwarranted  invasion  of  privacy,  due  to  the  way  the  bill  is  drafted  the  dis¬ 
closure  would  only  be  precluded  if  the  information  was  contained  in  certain 
classes  of  Government  records.  If  it  was  contained  in  other  kinds  of  Govern¬ 
ment  records,  nothing  would  prevent  its  disclosure.  No  bill  would  be  satis¬ 
factory  insofar  as  this  Department  is  concerned  unless  it  made  it  entirely  clear 
that  the  mass  of  personal  information  in  the  files  of  the  Internal  Revenue  Serv¬ 
ice.  the  Bureau  of  Customs  and  the  Bureau  of  the  Public  Debt  would  be  ex¬ 
empt  from  disclosure. 

The  bill  provides  no  exemption  to  protect  from  premature  public  disclosure 
the  vast  area  of  fiscal  management  and  monetary  stabilization  the  successful 
operation  of  which  undergirds  our  economy  and  national  strength.  The  Treas¬ 
ury  provides  ample  information  on  all  of  those  operations  at  the  appropriate 
time,  but  disclosure  to  the  financial  world  of  the  facts  of  the  plans  for  such 
fiscal  activities  before  they  occur  would  destroy  the  usefulness  of  the  plans. 

Many  other  examples  could  be  given  on  the  injurious  effect  on  Government 
and  on  the  public  resulting  from  the  proposed  deletion  of  those  provisions  now  in 
section  3  of  the  APA  which  permit  the  withholding  from  indiscriminate  dis¬ 
closure  of  matters  relating  solely  to  the  internal  management  of  an  agency  and 
matters  which  for  good  cause  or  in  the  public  interest  should  be  held  confidential. 
We  doubt  that  under  our  constitutional  system  the  executive  may  be  deprived  of 
all  discretion  regarding  disclosure  of  Government  records :  moreover,  even  if  such 
a  step  could  be  taken  constitutionally  we  believe  that  it  would  be  unwise  to 
take  it. 

THE  CURRENT  INDEX  REQUIREMENT 

Another  major  difficulty  with  the  proposed  section  3  is  the  requirement  of 
indexing  a  vast  amount  of  material  of  no  precedential  or  permanent  importance. 
Subsection  (b)  would  require  every  agency  to  maintain  for  the  public  a  cur¬ 
rent  index  of  every  final  opinion  and  order  in  the  adjudication  of  cases,  every 
statement  of  policy  and  interpretation  adopted  by  the  agency,  and  every 
staff  manual  and  instruction  to  staff  that  affect  any  member  of  the  public.  The 
problem  here  is  that  the  bill  would  require  an  enormous  amount  of  costly  work 
which  when  accomplished  would  have  no  conceivable  utility.  Every  customs 
liquidation  or  appraisement  is  an  adjudication.  Millions  of  these  decisions  are 
reached  each  year.  A  minute  percentage  of  these  have  precedential  or  permanent 
value  to  the  public,  and  yet  the  requirement  of  indexing  each  one  would 
compel  expenditure  of  tax  money  for  a  large  staff,  needless  paperwork  and 
filing  space  for  the  useless  product  of  this  unnecessary  work.  To  index  all  of 
the  decisions  of  the  IRS  on  the  assessment  of  taxes  and  of  the  Bureau  of 
Public  Debt  on  ownership  of  securities,  to  name  only  the  larger  areas  of  ad¬ 
judications,  would  lead  to  a  similar  unnecessary  and  costly  burden  on  our 
economy.  The  Treasury  already  indexes  all  of  the  Customs  and  Internal 


32 


ADMINISTRATIVE  PROCEDURE  ACT 


Revenue  rulings  and  interpretations  which  have  precedential  value  in  its 
publications  relating  to  these  matters. 

THE  COURT  PROVISIONS 

A  further  major  objection  is  the  accumulation  of  advantages  to  be  given  under 
section  3  to  a  complainant  against  an  agency  in  a  suit  in  the  district  court.  Not 
only  is  the  complainant’s  case  to  take  precedence  on  the  docket  but  the  normal 
rules  of  judicial  procedure  are  to  be  reversed  against  the  Government.  The 
complainant  does  not  need  to  prove  any  right  to,  or  need  for,  the  information  or 
any  basis  of  complaint  other  than  an  unsatisfied  curiosity.  To  obtain  Govern¬ 
ment  documents  any  private  litigant  could  avoid  the  discovery  rule  (rule  34) 
of  the  Federal  Rules  of  Civil  Procedure,  which  requires  a  showing  of  “good 
cause,”  by  following  the  section  3  route  of  forced  disclosure. 

From  the  foregoing  it  is  evident  that  our  problems  with  respect  to  section  3  are 
so  basic  that  a  discussion  of  changes  in  specific  provisions  would  not  offer  solu¬ 
tions. 

SECTION  4  :  RULEMAKING 

We  know  of  no  constitutional  principle  or  precedent  which  would  require  a 
rule,  as  it  is  defined  in  section  4(c)  (2)  of  the  bill,  to  be  made  after  hearing  and 
on  the  record.  A  rule  is  a  quasi-legislative  promulgation  of  general  applicability 
and  future  effect.  Therefore,  we  believe  that  the  reference  in  section  4(c)  (2)  to 
rules  required  by  the  Constitution  to  be  made  on  the  record  after  hearing  is 
meaningless  and  would  result  in  fruitless  litigation,  and  should  be  omitted. 

Moreover,  the  provision  in  section  4(d)  is  unreasonable  in  limiting  rules, 
which  were  initially  promulgated  in  an  emergency,  to  a  1-year  life  even  after 
readoption  pursuant  to  the  formal  requirements  of  notice  and  hearing.  This 
Department  finds  no  purpose  in  this  arbitrary  time  limitation  and  recommends 
its  elimination. 

SECTION  5  :  ADJUDICATIONS 

The  Treasury  believes  that  a  presiding  officer  or  member  of  an  agency  appeal 
board  should  be  permitted  to  consult  with  the  specialist  staff  of  the  agency  not 
involved  in  investigating,  prosecuting  or  advocating  functions  on  a  fact  in  issue 
without  notice  and  opportunity  for  all  parties  to  participate.  This  should  im¬ 
prove  the  decision  without  affecting  its  impartiality.  Section  5(a)  (6)  should 
be  suitably  amended. 

We  recommend  that  section  5(a)  (7)  be  amended  to  authorize  emergency  ac¬ 
tion  for  the  preservation  of  the  “public  health,  interest,  or  safety.”  This  added 
flexibility  is  necessary  in  the  conduct  of  such  matters  as  foreign  assets  control 
and  foreign  transactions  control.  The  public  appears  to  be  adequately  protected 
by  the  provision  for  immediate  judicial  review. 

Most  important,  adjudications  which  are  not  required  to  be  made  on  the  record 
should  not  be  subjected  to  the  notice  and  decision  formalities  implied  in  subsec¬ 
tion  (b).  Any  such  requirements  would  affect  millions  of  informal  adjudica¬ 
tions  made  annually  by  Customs  and  by  the  Internal  Revenue  Service. 
Formalities  are  unnecessary  since  these  adjudications  are  subject  to  a  trial  de 
novo  in  court  if  the  importer  or  taxpayer  believe  the  agency  decision  to  be 
improper. 

SECTION  6  :  ANCILLARY  MATTERS 

Subsection  (b)  would  permit  any  attorney  who  is  a  member  of  the  bar  of  any 
State  to  represent  others  before  the  Internal  Revenue  Service.  This  would 
abolish  the  present  enrollment  to  practice  before  that  Service  which  Congress 
has  previously  considered  necessary  and  which  experience  has  justified.  Our 
vast  and  unique  internal  revenue  system  requires  that,  as  far  as  possible,  tax¬ 
payers  and  the  Government  will  be  protected  against  representatives  who  violate 
the  tax  laws  or  are  otherwise  unethical.  Because  the  enforcement  of  ethical 
standards  in  many  States  is  lax,  because  even  vigilant  State  bars  are  unaware 
of  tax  frauds  or  violations  by  bar  members,  and  because  attorneys  frequently 
belong  to  the  bar  of  more  than  one  State,  a  simple  requirement  of  bar  member¬ 
ship  in  one  State  by  no  means  insures  that  a  bar  member  will  be  a  reliable 
representative  of  taxpayers. 

Another  objectionable  feature  of  subsection  (b)  is  the  required  acceptance  of 
a  person’s  bare  assertion  by  oral  or  written  word  that  he  is  authorized  to  repre¬ 
sent  a  taxpayer.  Such  a  bare  assertion  is  inadequate  to  protect  confidential 
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tax  information  from  disclosure  to  unauthorized  persons  and  to  assure  the 
Service  that  it  is  dealing  with  the  actual  taxpayer.  The  protection  of  a  power 
of  attorney  by  the  taxpayer  should  be  included. 

SECTION  9  :  SANCTIONS  AND  POWERS 

The  new  provision  in  section  9(b)  w’ould  authorize  a  court  to  set  aside  agency 
action  adverse  to  a  complainant  if  it  finds  that  the  agency  issued  publicity  to 
discredit  or  disparage  him  and  holds  that  the  publicity  was  a  prejudicial  pre¬ 
judging  of  the  issues.  We  recognize  that  no  agency  should  issue  publicity  for 
the  purpose  of  discrediting  a  person  having  business  before  the  agency.  But 
section  9(b),  though  desirable  in  intent,  may  establish  unsound  administrative 
procedure.  It  invites  the  person  who  was  the  subject  of  any  sort  of  publicity 
to  await  the  agency  decision  and,  if  it  proves  adverse,  to  complain  to  a  court 
that  the  publicity  disparaged  him  and  was  a  prejudicial  prejudgment.  Under 
existing  section  7(a)  of  the  Administrative  Procedure  Act  (and  this  would  not 
be  changed  by  S.  1336)  a  person  before  an  agency  who,  in  good  faith,  believes 
the  presiding  officer,  including  the  agency,  is  personally  biased  or  otherwise  dis¬ 
qualified  should  file  an  affidavit  and  have  the  matter  determined  as  part  of  the 
record. 

Further,  section  9(b)  would  appear  to  be  unnecessary  inasmuch  as  under 
normal  court  review  of  agency  decision  a  court  reviewing  for  abuse  of  discretion 
is  free  to  consider  whether  there  was  prejudgment,  and  to  set  aside  action  as 
arbitrary  and  capricious  if  it  was  based  on  prejudice  or  prejudgment. 

SECTION  1 0  :  JUDICIAL  REVIEW 

The  revision  of  this  section  would  throw  open  to  uncertainty  two  cardinal 
provisions  now  governing  judicial  review  which  the  courts  have  clarified  over 
the  years.  The  provision  of  section  10  of  the  Administrative  Procedure  Act 
as  it  now  stands,  excludes  from  judicial  review  agency  action  which  is  “by  law 
committed  to  agency  discretion.”  The  language  of  this  bill  would  change  section 
10  so  as  to  exclude  review  of  actions  where  “judicial  review  of  agency  discretion 
is  precluded  by  law.”  This  change  may  or  may  not  be  substantial.  If  there  is 
no  change  in  meaning,  the  change  is  unnecessary  and,  for  this  reason,  undesir¬ 
able.  But  the  change  is  still  more  undesirable  if  it  is  intended  to  mean  that  the 
discretion  of  a  court  should  ever  be  substituted  for  that  of  the  agency  in  a 
matter  within  the  agency’s  discretion.  It  should  be  noted  that  agency  action 
which  is  discretionary  may  be  judicially  reviewed  to  determine  if  it  is  arbi¬ 
trary,  unreasonable,  capricious,  or  within  the  area  of  discretion  conferred. 
We  can  see  no  valid  reason  for  providing  any  further  review  for  discretionary 
agency  action. 

Section  10  of  the  present  bill  would  also  allow  any  person  “adversely  affected 
in  fact”  to  obtain  judicial  review  of  agency  action.  At  present,  persons  who  are 
indirectly  affected  economically  may  not,  for  that  reason  alone,  collaterally 
attack  an  agency  decision.  If  they  are  permitted  to  do  so,  administrative  deci¬ 
sions  will  remain  in  prolonged  controversy  between  the  persons  directly  af¬ 
fected  and  those  indirectly  affected.  The  true  parties  in  interest  would  face 
a  long  period  in  which  they  would  be  uncertain  whether  they  could  rely  on 
the  agency  decision  since  it  might  be  attacked  in  court  by  any  business  com¬ 
petitor,  supplier,  customer,  or  even  taxpayer  who  might  show  that  some  adverse 
effect  had  been  caused  him  by  that  decision. 

CONCLUSION 

For  the  reasons  which  I  have  outlined  and  for  the  further  reasons  expressed 
in  our  reports  on  this  bill  and  its  predecessor  the  Department  must  urge  this 
subcommittee  to  reject  S.  1336. 

Mr.  Rains.  First  let  me  say  that  there  have  been  a  number  of  no¬ 
table  improvements  in  the  proposed  legislation  as  compared  with 
earlier  versions.  We  think  that  the  committee  has  heeded  a  good 
many  of  our  comments  and  that  the  drafts  which  are  now  before  it  re¬ 
flect  great  improvements  over  prior  bills. 

We  feel,  however,  that  there  is  a  great  deal  that  remains  to  be  done. 
Despite  what  has  been  done,  our  general  adverse  conclusions  with 
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respect  to  S.  1336  persist.  We  believe  that  the  proposed  legislation 
would  unnecessarily  expose  the  private  affairs  of  individuals  to  public 
scrutiny  and  that  it  would  hinder  efficient  criminal  law  enforcement 
and  the  execution  of  other  vital  laws.  We  believe  it  would  lead  to 
premature  and  unwise  disclosure  of  pending  agency  operations  and 
we  believe  that  it  would  be  detrimental  to  the  private  citizen  who 
deals  with  administrative  agencies  in  that  it  would  open  to  collateral 
attack  administrative  determinations  favorable  to  those  persons. 

Let  me  first  turn  to  section  3  which,  of  course,  is  the  same  as  S.  1160. 
There  is  no  difference  in  principle  between  the  views,  as  I  understand 
them,  of  those  who  sponsor  this  legislation  and  of  the  Treasury  De¬ 
partment.  I  would  like  very  much  to  emphasize  this  point.  All  of 
us  share  the  same  objectives.  We  all  desire  to  keep  interested  members 
of  the  public  as  fully  informed  as  possible  with  respect  to  the  opera¬ 
tions  of  the  agencies.  We  all  recognize,  however,  that  there  is  certain 
information  contained  in  agency  files  which  should  not  be  made  pub¬ 
lic.  This  is  recognized  in  the  pending  legislation  by  the  exemptions 
from  disclosure  which  are  set  forth  in  section  3(e).  The  Treasury 
Department,  however,  has  concluded,  reluctantly,  that  these  exemp¬ 
tions  are  inadequate,  and  that  in  some  cases  they  are  unclear. 

The  first  exemption  relates  to  matters  “specifically  required  by  Ex¬ 
ecutive  order  to  be  kept  secret  in  the  interest  of  national  defense  or 
foreign  policy.”  I  shall  not  repeat  here  what  we  have  already  said 
about  this  exemption  being  too  narrow  in  using  the  term  “national 
defense”  instead  of  “national  security.”  But  I  must  stress  that  we 
persist  in  this  view. 

I  shall  turn  instead  to  the  requirement  that  the  exemption  be  pur¬ 
suant  to  an  “Executive  order.”  This  requirement  transfers  a  serious 
burden  to  the  shoulders  of  the  President.  Every  President  works 
harder  than  any  man  should  be  called  upon  to  do.  The  burdens  of 
the  office  seem  always  to  increase,  never  to  diminish.  Requiring  the 
Chief  Executive  to  focus  on  whether  particular  information  or  partic¬ 
ular  classes  of  information  may  be  released  constitutes  a  needless  addi¬ 
tion  to  the  burdens  of  that  office.  Clearly,  there  have  been  delegated 
to  such  people  as  the  Secretaries  of  Defense,  State,  and  Treasury  far 
more  serious  responsibilities  than  that  of  determing  whether  particu¬ 
lar  information  my  be  released.  Moreover,  the  use  of  the  Executive 
order  seems  to  contemplate  that  the  President’s  advisers  are  so  pre¬ 
scient  that  they  can  foretell  what  all  the  questions  are  which  will  arise, 
so  that  they  may  postulate  the  right  answers  long  in  advance  of  the 
questions  arising.  We  do  not  believe  that  this  is  possible. 

The  second  exemption  protects  matter  “related  solely  to  the  internal 
personnel  rules  and  practices  of  any  agency.”  This  is  good  so  far  as 
it.  goes.  But,  we  don’t  believe  that  it  goes  far  enough.  There  are  many 
other  internal  agency  documents  which  should  not  be  released.  The 
investigative  manuals  of  the  Secret  Service  and  the  Bureau  of  Narco¬ 
tics,  for  example,  contain  information  the  release  of  which  would 
only  be  of  assistance  to  criminals  in  telling  them  how  to  plot  their 
crimes  so  as  best  to  escape  detection.  Surely  such  information  should 
be  protected. 

Eurther  and  more  important,  agency  heads  rely  and  have  to  rely  on 
the  advice  of  their  subordinates.  The  frank  expression  of  the  views 
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of  subordinates  is  vital  to  informed  judgments  of  superiors  and  such 
frank  expression  cannot  be  expected  to  flourish  if  subordinates  be¬ 
lieve  that  they  are  speaking  on  the  public  record  where  any  chance 
expression  may  be  misinterpreted  by  those  who  do  not  have  full  back¬ 
ground  in  the  matters  involved.  It  is  to  be  feared  that  if  a  proper 
exemption  is  not  included  to  cover  the  advice  of  subordinates,  such 
advice  will  take  the  form  of  oral  statements  which  may  be  forgotten 
or  misinterpreted,  rather  than  written  ones.  The  restricted  scope  of 
this  exemption  will  not  lead  to  more  disclosure  of  the  advice  of  subordi¬ 
nates;  it  is  more  likely  to  lead  to  the  subordinates  supplying  worse 
advice.  As  I  shall  point  out  later,  the  fifth  exemption  does  not  offer 
a  solution  to  this  problem. 

The  third  exemption  protects  matters  “specifically  exempted  from 
disclosure  by  statute.”  Mr.  Belin  in  earlier  testimony  described  the 
problems  which  this  exemption  creates  and  I  shall  not  dwell  on  them. 
Suffice  it  to  say  that  this  language  casts  doubt  on  the  continuing 
validity  of  18  U.S.C.  1905,  the  principal  statute  which  heretofore  has 
been  regarded  as  prohibiting  certain  classes  of  disclosure. 

The  fourth  exemption  protects  from  disclosure  “trade  secrets  and 
commercial  or  financial  information  obtained  from  the  public  and 
privileged  or  confidential.”  We  see  two  inadequacies  in  this  exemp¬ 
tion.  First,  it  does  not  go  far  enough  and,  second,  it  is  unclear. 

In  the  first  place,  it  should  be  noted  that  this  exemption  protects 
information  only  if  it  is  obtained  from  the  public.  The  release  of 
certain  classes  of  information  in  the  Treasury  Department’s  files  would, 
in  our  opinion,  constitute  an  invasion  of  privacy,  but  the  information 
contained  in  those  files  was  not  obtained  from  the  public.  Let  me  give 
you  an  example:  the  Treasury  Department  sells  savings  bonds.  By 
the  act  of  selling  the  bonds,  it  knows  to  whom  they  are  sold  and,  ulti¬ 
mately,  who  owns  all  of  the  registered  savings  bonds  in  the  country. 
But  this  information  was  not  obtained  from  the  public;  it  was  gen¬ 
erated  by  the  sales.  Presumably,  the  Treasury  Department  could 
not  rely  on  this  exemption  to  refuse  to  comply  with  any  request  for 
the  names  and  addresses  of  the  owners  of  savings  bonds  and  informa¬ 
tion  as  to  what,  each  of  them  owns. 

The  lack  of  clarity  in  this  exemption  stems  from  the  use  of  the 
words  “privileged  or  confidential.”  It  should  be  noted  that  the  term 
“privileged”  in  normal  legal  usage  arises  out  of  a  relationship  between 
the  parties,  it  does  not  arise  out  of  the  nature  of  the  information  itself. 
Information  passed  between  husband  and  wife,  or  between  client  and 
attorney,  is  privileged,  not  because  of  the  nature  of  the  information 
but  because  of  the  nature  of  the  relationship  of  the  parties. 

There  are,  of  course,  other  classes  of  privilege,  as,  for  example,  the 
informer’s  privilege,  but  this,  of  course,  would  not  be  relevant  to  “trade 
secrets  and  commercial  or  financial  information.”  Accordingly,  we 
are  left  in  grave  doubt  as  to  what  is  “privileged”  in  the  sense  of  this 
exemption. 

A  similar  difficulty  attaches  to  the  word  “confidential.”  Presum¬ 
ably,  all  “trade  secrets  and  commercial  or  financial  information  ob¬ 
tained  from  the  public”  are  not  confidential  or  the  words  “or  con¬ 
fidential”  would  not  have  been  added  to  complete  the  description 
of  what  is  exempt  from  disclosure.  And,  if  all  trade  secrets  and  com- 
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mericial  information  obtained  from  the  public  are  not  “confidential,” 
we  are  left  without  any  touchstone  for  determining  which  of  them  are 
“confidential.” 

The  fifth  exemption  protects  matters  that  are  “interagency  or  intra¬ 
agency  memorandums  or  let  ters  dealing  solely  with  matters  of  law  or 
policy.” 

We  can  think  of  nothing  which  would  be  protected  by  this  ex¬ 
emption,  since  we  have  never,  at  least  in  my  experience,  written  a 
memorandum  or  a  letter  which  was  not  based  on  and  did  not  dis¬ 
close  some  facts  or  some  factual  circumstance.  The  operation  of  agen¬ 
cies  are  based  upon  factual  foundations  and  agency  memorandums  and 
letters  reflect  this.  By  way  of  an  example,  we  believe  this  exemption 
would  not  protect  correspondence  between  the  Department  of  Justice 
and  the  Treasury  Department  with  respect  to  the  question  of  settle¬ 
ment  of  an  automobile  accident  case  involving  a  Treasury  vehicle  and 
the  vehicle  of  someone  else.  Any  discussion  with  respect  to  settle¬ 
ment  would  undoubtedly  have  to  deal  with  the  nature  of  the  evidence, 
the  availability  and  reliability  of  witnesses  and  similar  factual  con¬ 
siderations.  We  doubt  that  the  intention  of  the  proposed  legislation 
is  really  to  compel  the  Government  to  disclose  its  presettlement  dis¬ 
cussions  between  attorney  and  client.  Certainly  I  think  that,  most  at¬ 
torneys  in  private  practice  would  be  horrified  if  anyone  were  to  attempt 
to  make  them  disclose  letters  and  memorandums  exchanged  between 
themselves  and  their  clients  relating  to  any  such  subject. 

The  sixth  exemption  relates  to  “personnel  and  medical  files  and  simi¬ 
lar  files  the  disclosure  of  which  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.”  We  would  much  prefer  to  see  the 
word  “clearly”  stricken  from  this  exemption.  It  is  our  belief  that  if 
the  disclosure  is  unwarranted,  it  should  be  prohibited.  That  should 
be  the  test.  Further,  it  is  our  belief  that  unwarranted  invasions  of 
personal  privacy  should  be  prohibited  regardless  of  the  nature  of  the 
file  in  which  the  relevant  information  is  contained.  We  can  see  no 
basis  for  allowing  the  possibility  of  an  invasion  of  personal  privacy  to 
depend  upon  the  filing  system  of  an  agency. 

Senator  Long.  Can  you  make  that  statement  to  apply  to  all  the  acts 
of  the  employees  and  agents  of  the  Department  of  the  Treasury  ? 

Mr.  Rains.  Mr.  Chairman,  I  know  very  well  you  have  a  very  keen, 
deep  interest  in  the  question  of  invasion  of  privacy.  And  I  want  to 
assure  you  that  I  feel  much  as  you  do.  I  am  not  personally  familiar 
with  a  good  many  of  the  things  with  which  you  have  concerned  your¬ 
self  of  late,  and  I  am  not  really  in  a  position  to  comment  on  them. 

Having  said  all  this  about  these  exemptions,  and  having  been  rather 
critical  of  them,  let  me  at  this  point,  say  a  couple  of  nice  things  about 
two  of  them.  The  Treasury  Department  certainly  wishes  to  commend 
those  who  have  transformed  exemption  7  from  its  earlier  form  and 
added  exemption  8.  We  believe  that  both  of  these  changes  are  very 
useful  and  desirable.  I  think  we  still  would  want  to  change  a  few 
words  with  regard  to  exemption  7,  but  on  the  whole,  we  believe  that 
this  exemption  is  on  the  right  track. 

Mr.  Fensterwald.  Could  I  interrupt  long  enough  to  suggest  that 
if  there  are  certain  drafting  changes  that  we  think  would  be  helpful 
that  you  would  be  available  at  any  time  to  talk  with  members  of  our 
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staff?  I  know  that  there  are  certain  fundamental  differences  that 
we  would  be  unable  to  resolve,  but  if  there  are  drafting  problems,  we 
would  welcome  your  help. 

Mr.  Bains.  Mr.  Fensterwald,  you  only  have  to  call  on  us;  we  are 
always  at  your  disposition. 

Mr.  Fensterwald.  Thank  you. 

Mr.  Rains.  Turning  from  the  exemptions  to  another  facet  of  sec¬ 
tion  3,  the  Treasury  Department  wishes  to  call  attention  as  forcefully 
as  possible  to  the  unfortunate  effects  which  the  indexing  requirements 
of  section  3(b)  would  impose. 

And  here  I  want  to  say  that  I  am  dealing  now  with  an  area  which, 
I  am  certain,  is  not  intended  to  be  covered  in  this  way  by  the  propo¬ 
nents  of  the  legislation.  I  am  sure  that  what  we  have  here  is  one  of 
those  fortuitous  side  effects  that  stems  from  the  fact  that  the  opera¬ 
tions  of  the  agencies  are  so  manifold  and  so  complex  that  nobody 
can  ever  hope  to  see  all  the  consequences  which  enactment  of  this  type 
of  legislation  would  produce. 

And  again,  I  would  like  to  stress  that  the  Treasury  Department 
fully  shares  the  objectives  of  the  proponents  of  this  legislation  in  this 
regard.  We  firmly  believe  that  it  is  desirable  for  members  of  the 
public  to  have  ready  access  to  the  precedents  of  an  agency.  Moreover, 
we  are  convinced  that  the  agency’s  self-interest  is  served  when  the 
public  is  as  well  informed  as  possible  about  the  agency’s  substantive 
and  procedural  rules,  decisions,  and  interpretations. 

The  problem  from  the  Treasury’s  point  of  view  is  that  S.  1336  and 
S.  1160  in  seeking  to  achieve  this  desirable  purpose  would  require  the 
agencies,  at  great  expense  to  the  taxpayer,  to  engage  in  a  vast  amount 
of  unessential  work  which  would  be  of  no  use  to  anyone  and  which 
would  interfere  with  effective  agency  operations. 

The  proposed  requirement  would  adversely  affect  the  activities  of 
many  agencies,  among  which  the  Bureau  of  Customs  is  a  notable  ex¬ 
ample.  Under  the  proposed  legislation  all  final  orders  would  have 
to  be  indexed.  The  Bureau  of  Customs  appraises  all  imported  mer¬ 
chandise,  classifies  it,  and  assesses  duty  on  it  (or  passes  it  free  of  duty) . 
During  calendar  year  1964,  it  processed  “consumption  entries”  the 
most  common  type  of  formal  customs  entry,  in  connection  with  more 
than  U/2  million  importations  of  merchandise.  With  respect  to  each 
such  entry,  there  were  at  least  two  “orders” — one  an  “appraisement,” 
the  other  a  “liquidation.”  In  addition  to  these  1 y2  million  entries,  the 
Bureau  of  Customs  processed  more  than  4  million  other  entries  of 
various  kinds  for  final  action.  And  in  connection  with  each  one  there 
is  probably  at  least  one  final  order,”  within  the  meaning  of  the  pro¬ 
posed  legislation. 

To  visualize  what  numbers  of  this  size  really  mean,  let  me  use  the 
Washington  metropolitan  area  telephone  book  as  a  basis  of  compari¬ 
son.  The  phone  book,  printed  on  thin  paper,  with  four  columns  to 
the  page,  giving  but  a  name,  address  and  telephone  number  for  each 
listing,  contains  around  735,000  names  and  occupies  more  than  1,700 
pages.  If  each  customs  order  could  be  indexed  in  a  single,  short 
column  line,  we  would  have  10  telephone  books  of  index,  yearly.  But, 
of  course,  to  be  meaningful,  the  index  would  have  to  provide  some 
kind  of  description  of  what  the  importation  was,  and  what  the  ques¬ 
tions  decided  were. 
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In  short,  with  respect  to  an  appraisement  matter,  the  index  would 
have  to  show  that  merchandise  had  been  imported  from  certain  places, 
had  been  declared  as  being  worth  a  certain  amount  of  money,  and  that 
the  appraiser  had  either  found  that  this  valuation  was  correct  or 
incorrect.  With  respect  to  a  classification  matter  it  would  have  to 
provide  an  adequate  description  of  the  merchandise  imported,  set  forth 
what  the  importer  felt  was  the  proper  classification,  and  state  the 
decision  which  was  made  by  the  collector  of  customs.  In  the  simplest 
kind  of  importation,  this  could  probably  be  done  in  a  relatively  few 
lines,  4  or  5,  perhaps.  In  a  more  complicated  importation  where 
the  importer  was  bringing  into  the  country  a  number  of  things  in 
different  categories,  such  as,  rugs,  furniture,  vases,  and  so  on,  the 
description  would  have  to  be  quite  lengthy.  If  the  bill  is  enacted, 
it  would  provide  for  the  accumulation  of  an  index  which  would  yearly 
grow  by  perhaps  the  equivalent  of  50  Washington  telephone  books. 

Obviously,  this  would  be  a  burden;  but  like  all  burdens,  it  is  one 
that  coulld  be  bearable  if  it  were  justified,  but  it  is  not  justified. 
Most  importations  relate  to  merchandise  with  respect  to  which  there 
is  little  controversy  and  no  problem.  For  example,  and  we  have 
used  this  example  before  in  a  submission  to  your  committee  several 
years  ago,  fresh  bananas  are  free  of  duty  under  the  tariff  schedules. 
Thousands  of  shipments  of  fresh  bananas  into  the  United  States 
occur  each  year.  To  have  10,000  or  12,000  or  15,000  indexed  items 
a  year  each  saying  that  bananas  were  imported,  were  declared  to  be 
free  of  duty  and  were  found  to  be  free  of  duty,  certainly  would  add 
nothing  which  is  to  anyone’s  advantage. 

Moreover,  no  one  should  think  that  putting  a  useless  load  of  work 
on  an  agency  such  as  the  Bureau  of  Customs  is  disadvantageous  only 
to  the  agency.  The  taxpayer  bears  the  burden  of  supporting  the 
agency’s  work.  However,  there  is  another  way  in  which  the  public 
would  suffer  from  the  imposition  of  such  a  task  on  the  Bureau  of 
Customs.  The  job  of  determining  the  answer  to  difficult  classification 
questions  is  a  very  important  one.  Today,  this  task  is  undertaken 
in  Bureau  headquarters  by  a  group  of  less  than  15  people.  Last  year, 
they  turned  out  more  than  1,900  precedential  rulings  which  were  of 
importance  to  the  American  importing  and  consuming  public  and 
which  were  published  and  indexed. 

To  throw  the  burden  of  useless  indices  onto  the  Bureau  of  Cus¬ 
toms  would  lead  to  the  slowing  down  of  the  important  task  of  clas¬ 
sification  which  they  are  doing.  And  here  I  must  again  stress  that 
there  is  no  desire  to  avoid  indexing  of  the  things  that  should  be 
indexed.  I  have  brought  with  me  a  couple  of  recent  copies  of  the 
weekly  “Treasury  Decisions”  which  contain  a  large  number  of  classi¬ 
fication  rulings  which  are  of  precedential  value  and  which  are  an¬ 
nually  indexed.  I  will  leave  copies  of  them  with  the  committee  for 
its  perusal.  Indexing  of  this  kind  is  valuable  and  the  Treasury  De¬ 
partment  already  does  it.  But  indexing  for  the  sake  of  indexing, 
with  respect  to  material  which  no  one  wants  and  which  can  serve 
no  useful  purpose,  is  a  waste  of  time  and  should  not  be  tolerated,  let 
alone  encouraged. 

In  connection  with  my  discussion  of  indexing,  I  should  perhaps 
turn  at  this  point,  to  section  5(b)  of  S.  133G  and  comment  on  its 
relevance  to  the  kind  of  customs  adjudication  to  which  I  have  been 
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making  reference.  As  I  said  earlier,  these  adjudications  are  num¬ 
bered  in  millions  and  their  rate  of  increase  in  recent  years  has  been 
steady.  Section  5(b)  would  require  the  agencies  to  provide  pro¬ 
cedures  which,  in  the  context  of  the  customs  operation,  are  unneces¬ 
sary  and  would  serve  no  purpose  for  either  the  importer  or  the  Govern¬ 
ment.  It  should  be  remembered  that  each  of  these  adjudications  is 
subject  to  full  judicial  review  de  novo  in  the  Customs  Court,  with 
appeal  lying  thereafter  to  the  Court  of  Customs  and  Patent  Appeals 
and  by  certiorari  to  the  Supreme  Court.  Surely  this  type  of  judicial 
review  is  protection  enough,  and  provides  the  most  formal  sort  of 
adjudication  for  anyone  who  needs  or  desires  it.  And  the  present 
system  provides  for  simplicity  of  operation  in  the  vast  bulk  of  cases 
which  are  routine  and  which  present  no  problems  at  all. 

I  might  add  that  section  5(b)  also  would  appear  to  require  an 
agency  to  provide  some  kind  of  adjudicatory  proceeding  whenever  the 
calculating  machines  of  the  Internal  Revenue  Service  click  along  and 
discover  that  someone  has  made  a  mathematical  error  in  adding  or 
subtracting  on  his  income  tax  return  and  the  Service  so  notifies  the 
taxpayer,  either  sending  a  refund  or  asking  for  more  money.  We 
doubt  that,  this  really  is  the  intention  of  the  proponents  of  this  legisla¬ 
tion  and  we  urge  that  due  consideration  be  given  to  these  side  effects 
which  so  far  as  we  know  are  unwanted  by  everyone. 

I  should  like  to  turn  now  to  section  4  and  comment  at  this  time 
only  on  the  provisions  of  section  4(d)  relating  to  emergency  rules. 
As  we  have  indicated  to  you  previously,  we  are  at  a  loss  to  know  why 
an  agency  which  gives  full  notice  and  complies  with  all  of  the  pro¬ 
cedures  of  section  4  should  be  stopped  from  promulgating  a  permanent 
rule  solely  by  reason  of  the  fact  that  the  agency  earlier  adopted  a 
similar  rule  as  an  emergency  measure — and  did  so  in  full  accordance 
Avith  law.  We  doubt  that  the  proponents  of  this  legislation  really 
desire  that  agencies  refrain  from  taking  necessary  emergency  action 
in  appropriate  circumstances;  and  yet  one  effect  of  taking  such  action 
is  to  restrict  the  agencies’  future  authority  to  issue  permanent  rules. 
We  can  think  of  no  justification  for  this. 

Both  section  6  of  S.  1336  and  S.  1758  deal  with  practice  by  attorneys 
before  Federal  agencies  and  problems  of  representation  of  clients 
before  those  agencies.  Since  S.  1758  closely  parallels  S.  1466  of  the 
last  Congress  which  was  reported  favorably  by  this  committee  and 
passed  by  the  Senate,  I  think  that  it  would  be  well  to  devote  my 
attention  to  that  bill  rather  than  to  section  6  of  S.  1336  although 
some  of  my  remarks  will  have  application  to  both  bills. 

The  Treasury  Department  has  informed  you  that  it  is  opposed  to 
the  provisions  of  legislation  of  this  type.  It  must  be  remembered 
that  the  function  of  policing  practitioners  before  the  Treasury  De¬ 
partment  was  not  self-engendered  by  the  Department.  This  func¬ 
tion  stems  from  a  statute,  5  U.S.C.  261,  Avhich  is  well  known  to  you ; 
and  Congress  not  too  many  years  ago  through  a  subcommittee  of  the 
Committee  on  Ways  and  Means  strongly  urged  effective  implementa¬ 
tion  of  the  authority  which  this  statute  bestows. 

In  this  connection,  I  should  like  to  direct  the  attention  of  the 
committee  to  the  statement  which  was  made  by  the  Honorable  Cecil 
R.  King,  of  California,  on  January  30, 1964,  when  Subcommittee  No.  3 
of  the  House  Committee  on  the  Judiciary  was  considering  S.  1466. 
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A  perusal  of  Mr.  King's  whole  statement,  which  was  based  on  his 
experience  as  chairman  of  the  Ways  and  Means  Subcommittee,  would 
be  of  great  value,  but  in  the  interest  of  saving  time  I  will  only  quote 
this  short  excerpt : 

I  aru  deeply  troubled  *  *  *  by  the  aspects  of  the  proposed  bills  which  ap¬ 
parently  would  make  it  difficult,  if  not  impossible,  for  the  Internal  Revenue 
Service  to  determine  accurately  whether  a  person  purporting  to  be  a  member 
of  a  bar  in  good  standing  is,  in  fact,  such  a  member  and  is  authorized  to  rep¬ 
resent  his  alleged  client.  The  slight  benefit  which  the  ethical  lawyer  might 
gain  by  not  having  to  make  such  a  showing  would  be  far  more  than  offset  by 
the  disadvantage  that  would  befall  the  taxpayers  and  the  tax  collection  system 
as  a  result  of  such  a  situation. 

The  files  of  the  Internal  Revenue  Service  contain  great  stores  of  information 
which  are  supplied  willingly  by  taxpayers,  because,  under  existing  circumstances, 
they  are  sure  that  this  information  will  not  be  improperly  revealed.  This  in¬ 
formation  is  necessary  to  the  effective  administration  of  the  internal  revenue 
laws. 

Senator  Long.  Mr.  Rains,  let  me  ask  you  this.  You  talk  about — 
I  have  had  the  impression  all  along  that  income  tax  files  were  very 
confidential. 

Mr.  Rains.  Yes,  sir. 

Senator  Long.  I  am  beginning  to  change  my  mind.  Can  you  give 
this  committee  an  outline  as  to — I  have  just  been  handed  a  memo¬ 
randum  that  there  are  23  Federal  agencies  now  that  have  109  reasons 
for  getting  the  income  tax  files.  So  perhaps  they  are  not  as  sacred 
and  as  confidential  as  we  thought.  We  are  going  to  discuss  that 
with  your  Department  later.  What  are  your  views  about  that? 

Mr.  Rains.  There  are  just  a  couple  of  things  that  I  can  say,  Mr. 
Chairman.  The  first  is  that  I  cannot  pretend  to  be  an  expert  on 
income  tax  matters  and  the  practices  of  the  Internal  Revenue  Service. 
I  am  not.  The  area  of  my  normal  responsibilities  in  the  Treasury 
Department  lie  in  other  directions.  I  think  I  can,  however,  perhaps 
distinguish  between  making  the  files  with  respect  to  a  taxpayer  avail¬ 
able  to  the  FBI  in  connection  with  an  investigation,  and  making  them 
available  to  some  member  of  the  public  who  has  no  governmental  in¬ 
terest  in  them.  But  this  is  a  matter  that  I  cannot  pursue  with  you. 

Senator  Long.  I  can  see  that  too.  But  when  I  run  into  a  situation 
where  there  are  50  States  that  have  various  reasons  for  getting  the 
returns,  and  23  Federal  agencies  have  109  reasons  for  getting  them, 
and  you  give  them  to  them  for  those  reasons,  there  is  a  tendency  away 
from  the  income  tax  returns  being  private — which  I  think  they  should 
be. 

Mr.  Rains.  Mr.  Chairman,  my  associate,  Mrs.  Lloyd,  points  out 
what  I  had  known  but  forgotten,  and  that  is  that  there  is  a  statutory 
provision  which  deals  with  making  tax  information  available  under 
proper  circumstances. 

Senator  Long.  Who  determines  what  is  proper  under  those 
conditions  ? 

Mr.  Rains.  I  believe  the  statute  sets  the  standards  which  guide  dis¬ 
closure.  But  again,  I  must  stress  that  this  is  not  an  area  in  which 
I  am  particularly  competent. 

Senator  Long.  That  is  one  of  the  problems  that  later  on  we  must 
take  up. 

You  mentioned  a  moment  ago,  when  we  were  discussing  the  registra¬ 
tion  of  attorneys  by  your  agency,  and  you  handed  me  a  memorandum 
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in  regard  to  an  editorial  from  the  Government  Standard  of  April  23, 
1965,  which  I  had  placed  in  the  record  and  made  some  remarks  on  the 
floor  about,  that  time.  It  is  an  interesting  thing,  I  have  had  I  don’t 
know  how  many  hundred  attorneys  just  from  the  State  of  Missouri 
write  me  about  this.  I  have  only  had  three  attorneys  opposed  to  that 
particular  bill  being  required  to  be  licensed  by  the  Department.  Can 
you  tell  me,  are  you  familiar  with  the  requirements  of  what  type  of 
examination  your  Department  makes  of  an  attorney  who  tiles  an  ap¬ 
plication  with  you  to  be  admitted  to  the  praetice  before  your  agency  ? 

Mr.  Rains.  It  is  my  understanding,  sir,  that  the  attorney  has  to  pay 
a  fee  of  $25.  He  has  to  demonstrate  proof  that  he  is  a  member  in 
good  standing  of  the  bar  of  some  State.  And  then  I  believe  that  there 
is  a  more  or  less  routine  check  which  is  conducted  by  the  Internal 
Revenue  Service  in  the  investigatory  and  enforcement  files  of  Inter¬ 
nal  Revenue  and  perhaps  other  government  agencies  to  find  out 
whether  this  man  is  under  indictment,  whether  he  has  been  convicted 
of  some  offense,  whether  he  has  been  shown  to  have  evaded  any  of  his 
personal  income  tax  obligations,  and  the  like.  This  procedure  normally 
leads  to  the  issuance  of  a  card  which  will  be  good  for  5  years. 

Senator  Long.  Did  you  know  or  do  you  know  that  an  attorney  from 
your  Department  testified  before  this  committee  a  year  or  so  ago  that 
the  only  requirement  that  he  had  was  to  determine  whether  or  not 
he  had  made  his  income  tax  himself,  and  that  same  witness  also  advised 
the  committee  that  they  did  not  check  to  see  wdiether  he  had  committed 
murder  or  rape  or  any  other  heinous  crime  ? 

Mr.  Rains.  Mr.  Chairman,  I  would  have  to  refresh  myself  on  his 
testimony. 

Senator  Long.  I  do  not  want  to  embarrass  you,  Mr.  Rains,  if  this  is 
not  in  your  particular  field,  your  particular  responsibility  in  the 
Department. 

Mr.  Rains.  I  was  present  during  the  testimony  which  you  speak 
about,  and  I  am  not  sure  that  the  person  to  whom  you  refer  may  not 
have  misstated  himself  in  certain  respects.  The  record  is  as  the  record 
is,  I  must  agree  to  that,  Mr.  Chairman. 

Senator  Long.  Let  me  ask  you  some  more  about  this  man  who  is 
charged  with  bribing  a  number  of  your  employees,  Mr.  Albert  M. 
Goldstein,  of  New  York.  He  was  arrested  February  9,  1964,  under 
the  Federal  bribery  statute.  And  he  implicated  44  Internal  Revenue 
agents,  you  tell  me  here,  and  13  of  them  have  resigned,  18  have  been 
removed,  3  have  retired,  and  3  have  been  continued  to  be  employed. 
But  this  man,  from  what  we  have  charged  in  this  editorial — which 
we  thought  was  particularly  interesting — carried  his  Treasury  card 
up  until  it  expired,  they  tell  me  here,  on  March  18,  1965.  In  other 
words,  that  man,  up  until  that  time,  even  though  he  committed  this  of¬ 
fense  and  caused  these  agents  of  yours  to  be  discharged,  and  so  on, 
he  still  was  permitted  to  practice  before  your  body  for  over  a  year 
after  this  occurred.  Now,  is  that  the  proper  supervision  of  the  mem¬ 
bers  of  your  bar  that  you  permit  to  practice  before  you  ? 

W  fiat  is  the  point  of  having  them  if  you  do  not  enforce  a  situation 
where  a  man  has  committed  that  offense  ? 

Mr.  Rains.  I  would  like  to  say  this,  Mr.  Chairman.  The  editorial 
which  you  inserted  in  the  Congressional  Record  takes  us  to  task  for 
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firing  these  people,  these  employees  who  were  derelict  in  their  duty, 
before  a  card  was  taken  away  from  Mr.  Goldstein - 

Senator  Long.  I  am  not  saying  that  these  men  should  not  have  been 
fired,  but  I  am  curious  as  to  why  this  man  who  was  a  member  of  the  bar, 
if  that  is  what  you  call  it,  that  appears  before  your  agency,  was  still 
permitted  to  continue  practicing  and  had  his  card,  while  the  employees 
were  fired  ? 

Mr.  Rains.  I  am  sure,  Mr.  Chairman,  that  you  would  agree  with  me 
that  as  soon  as  we  found  out  the  employees  misconducted  themselves 
we  should  have  dismissed  them.  And  we  did  that. 

With  respect  to  Mr.  Goldstein,  our  problem  is  that  we  have  to  follow 
the  Administrative  Procedure  Act.  And  I  do  not  wish  to  imply  that 
we  are  sorry  that  we  have  to  do  this.  But  under  the  Administrative 
Procedure  Act,  before  a  license  can  be  revoked  there  has  to  be  a  hearing 
before  a  hearing  examiner,  and  the  agency  has  to  employ  the  whole 
panoply  of  procedures  that  is  required. 

Mr.  Fensterwald.  What  license  are  you  talking  about,  Mr.  Rains? 

Mr.  Rains.  The  license  represented  by  the  Treasury  card. 

Mr.  F ensterwald.  Do  y ou  consider  that  a  license  in  the  sense  of  the 
Administrative  Procedure  Act  ? 

Mr.  Rains.  Perhaps  license  is  the  wrong  word — but  the  Administra¬ 
tive  Procedure  Act  would  prevent  us  from  summarily  taking  a  man’s 
card  away  from  him  without  affording  him  an  opportunity  to  defend 
himself. 

Senator  Long.  But  there  was  nothing  done  at  all.  There  was  suffi¬ 
cient,  evidence  to  discharge  these  employees.  You  could  have  had  those 
hearings,  but  there  was  nothing  done  about  it. 

Mr.  Rains.  We  certainly  could  have.  But  the  Department  of  Jus¬ 
tice  took  the  position — and  it  is  a  position  which  I  think  is  reasonable — 
that  where  there  is  pending  criminal  action  and  we  would  have  to  dis¬ 
close  in  the  Administrative  Procedure  Act  hearing  all  of  the  evidence 
which  would  be  relevant  not  onlv  with  respect  to  a  particular  defend¬ 
ant  but,  with  respect  to  other  defendants,  the  greater  interest  of  pros¬ 
ecuting  successfully  all  of  the  people  who  are  involved  has  to  take 
priority.  Of  course,  we  were  cognizant,  of  the  fact  that  the  card  would 
soon  expire.  Indeed,  it  had  expired  before  this  editorial  was  printed. 
Actually,  as  of  the  time  the  editorial  was  printed,  Mr.  Goldstein  no 
longer  had  a  card. 

Senator  Long.  But  the  point  I  am  trying  to  make  is  that  your  De¬ 
partment  had  sufficient  evidence  from  a  confessed  briber,  you  had  suffi¬ 
cient  evidence  to  discharge  quite  a  number  of  your  employees  but  you 
did  not  do  a  thing  about  enforcing  whatever  rights  you  had  against 
this  confessed  briber,  you  still  permitted  him  as  far  as  the  card  is  con¬ 
cerned  to  appear  before  the  agency  and  practice. 

Mr.  Rains.  I  would  like  to  be  able  to  inform  you,  if  I  may,  later  on, 
sir,  whether  in  fact  this  is  only  apparent  rather  than  real.  In  other 
words,  I  am  by  no  means  certain  that  Mr.  Goldstein  was  in  any  posi¬ 
tion  during  this  period  to  practice  before  the  Internal  Revenue  Serv¬ 
ice  whether  he  had  a  card  in  his  pocket  or  not. 

Senator  Long.  He  had  a  card.  You  still  permitted  him  to  have  a 
card  the  same  as  any  other  attorney  would  have  that  made  the  applica¬ 
tion.  Now,  it  just  seems  to  me  like  there  was  a — what  is  sauce  for  the 
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goose  is  sauce  for  the  gander,  and  here  was  a  man  who  confessed  to  this 
crime,  and  apparently  you  took  his  testimony  seriously  enough,  and 
it  was  of  sufficient  weight  to  discharge  and  suspend  other  employees  of 
your  agency,  but  nothing  was  done  under  the  remedies  you  have 
against  that  man. 

Mr.  Rains.  Let  me  say  this,  sir.  If  this  bill  were  to  pass,  Mr.  Gold¬ 
stein  would  still  be  practicing  before  the  Internal  Revenue  Service. 

Senator  Long.  That  would  be  just  a  supposition,  because  when  he 
is  not  licensed  to  practice  before  the  court,  and  you  do  not  justify  your 
basis  on  what  the  courts  do  or  say  as  to  permitting  a  man  to  practice 
before  you,  when  you  do  not  accept  the  findings  of  the  Supreme  Court 
or  the  Federal  courts  and  so  as  to  the  qualifications  of  a  man  to  practice, 
you  have  other  qualifications — that  is  the  point  of  this  bill.  And  we 
want  you  to  accept  the  fact  that  they  have  found  him  qualified  and 
have  given  him  a  license  to  practice  before  you.  But  you  go  further 
than  that.  Your  Department  did  not  exercise  the  rights  that  you 
claim  to  have  or  the  benefits  that  you  claim  the  taxpayers  would  have 
by  enforcing  your  rights  as  to  removing  this  type  of  man  from 
practice. 

Mr.  Rains.  May  I  make  this  observation  ? 

Senator  Long.  Yes. 

Mr.  Rains.  I  do  not  believe  that  it  is  accurate  to  state  that  we  do 
not  recognize  the  courts.  Certainly,  we  mean  no  disrespect  to  the 
courts.  And  the  average  ethical  practitioner — and  the  average  prac¬ 
titioner  is  ethical — has  no  problem  with  us.  We  do  recognize  the 
courts  in  the  sense  that  we  accept  a  lawyer’s  bar  admission  as  proof  of 
his  competence  as  a  lawyer.  However  lawyers  are  often  members  of 
more  than  one  State  bar.  As  an  example,  I  was  admitted  to  the  bar  of 
the  State  in  which  I  was  born  and  raised,  which  is  New  York,  and 
later  on  I  was  admitted  to  the  bar  of  the  District  of  Columbia.  I 
know  people  who  are  members  of  a  number  of  bars.  Under  your  bill, 
a  man  could  be  disbarred,  say,  in  Oklahoma,  and  still  retain  the  license 
that  he  has  say,  in  Ohio ;  and  as  long  as  he  remained  a  member  of  the 
bar  of  Ohio  in  good  standing  he  would  still  be  entitled  to  practice  be¬ 
fore  the  Treasury  Department. 

Senator  Long.  Mr.  Fensterwald? 

Mr.  Fensterwald.  Mr.  Rains,  I  am  not  sure  that  we  are  talking 
about  the  same  thing.  But  the  two  bills  that  are  included  the  provi¬ 
sion  that  “nothing  herein  shall  be  construed  to  authorize  or  to  limit 
the  discipline,  including  disbarment,  of  persons  who  appear  in  another 
representative  capacity  before  any  agency.”  So  I  do  not  see  why  the 
Treasury  Department  could  not  disbar  from  practice  before  it  an  at¬ 
torney  or  an  accountant  or  anybody  else  that  it  has  granted  permis¬ 
sion  to  practice.  So,  I  do  not  see  how  the  bill  affects  us  one  way  or 
the  other. 

Mr.  Rains.  Mr.  Fensterwald,  I  believe  you  are  correct  with  respect 
to  Mr.  Goldstein,  but  I  believe  that  that  disciplining  provision  leaves 
us  with  the  same  considerable  dilemma,  in  this  type  of  case  either  under 
the  proposed  legislation  or  under  existing  law.  We  would  still  have 
to  go  through  the  Administrative  Procedure  Act  procedures.  In  other 
words,  we  would  have  to  give  notice,  we  would  have  to  serve  charges, 
and  there  would  have  to  be  a  hearing  examiner,  and  ultimately  we 
would  have  to  have  a  hearing  which  would  stand  up  in  court. 
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Mr.  Fensterwald.  But  that,  is  only  if  there  is  a  license,  and  you 
have  cast  some  doubt  yourself  as  to  whether  this  is  a  license. 

Mr.  Rains.  I  believe  that  we  have  had  cases.  I  can  think  of  the  one 
in  Philadelphia  a  couple  of  years  ago,  in  which  the  courts  indicated 
pretty  clearly  that  they  felt  that  a  man  did  have  guaranteed  proce¬ 
dural  rights  which  had  to  be  respected  in  taking  away  his  card.  Now, 
if  you  want  to  tell  us,  and  if  you  want  this  bill  to  make  it  clear  that 
we  can  yank  somebody’s  card  without  going  through  those  procedures, 
we  would  have  to  consider  that  very  seriously. 

But  if  this  bill  were  passed,  as  far  as  the  attorneys  were  concerned, 
there  would  still  be  a  problem.  Mr.  Fensterwald,  you  have  just  told 
me  we  could  discipline  people  whether  a  man  has  a  card  or  does  not. 
And  I  do  not  think  we  are  in  disagreement  here — we  both  want  to  stop 
dishonesty,  and  prevent  unethical  lawyers  from  representing  taxpay¬ 
ers.  The  only  question  is,  How? 

Now,  whether  a  lawyer  has  a  card,  or  whether  we  just  say  to  him, 
“You  may  not  practice  before  us  any  more,”  we  are  taking  away  from  a 
lawyer  a  right  which  I  think  all  would  agree  is  of  considerable  impor¬ 
tance.  This  is  so  particularly  if  the  man  is  a  tax  practitioner  and  tax 
law  is  his  specialty. 

I  think  that  the  courts  would  hold — whatever  you  call  this  thing, 
whether  it  is  a  license  or  privilege  or  right — that  the  administrative 
agency  just  cannot  say,  “You  cannot  have  this  any  more,”  whatever 
the  “this”  is.  I  think  we  are  bound  to  go  through  the  charge,  and 
hearing  route.  And  if  we  are  bound  to  go  through  it,  then  I  think  we 
are  up  against  the  same  problem  that  the  Department  of  Justice 
pointed  out  to  us.  That  is,  can  we  make  available  for  “disbarment” 
purposes  the  evidence  which  may  be  of  more  importance  and  use  to 
the  Government,  in  a  criminal  matter,  particularly  one  in  which  the 
Government  wants  to  convict  a  number  of  people  because  they  have 
committed  serious  felonies. 

Now,  the  other  problem  that  I  see  in  connection  with  your  statement 
about  the  bill  allowing  us  to  discipline  attorneys  is  that  it  is  not  really 
clear.  I  think  it  is  clear  enough  that  if  anyone  appears  before  the 
Internal  Revenue  Service  and  lies  or  engages  in  fraud,  as  Goldstein 
apparently  did,  we  would  have  the  right  to  discipline  such  a  person 
under  the  proposed  legislation.  But  I  am  not  at  all  sure  whether,  if 
the  man  conspired,  let’s  say,  to  avoid  the  tax  laws  of  the  State  of 
Missouri  in  a  proceeding  which  was  not  before  the  Federal  Govern¬ 
ment  in  any  sense,  that  such  a  conspiracy  would  be  a  basis  for  disci¬ 
plining  him  under  the  proposed  legislation.  And  yet,  I  think  that  a 
St.  Louis  or  Kansas  City  lawyer  who  was  unethical  enough  to  con¬ 
spire  to  evade  the  tax  laws  of  Missouri  would  be  exactly  the  kind  of  a 
person  that  we  would  feel  should  not  be  allowed  to  practice  before  the 
F ederal  Government  either. 

Senator  Long.  But  don’t  you  think,  Mr.  Rains,  that  the  State  and 
Federal  courts  would  disbar  a  man  of  that  kind,  and  you  and  your 
agency  could  safely  depend  on  the  action  of  the  court  as  well  as  all 
the  people  of  Missouri  that  that  man  might  come  before  them,  or  any 
other  agencies  that  do  not  have  this  system  ? 

Mr.  Rains.  Sir,  the  problem  is  that  if  this  man  is  also  a  member  of 
the  bar  of  Kansas,  he  may  remain  a  member  of  that  bar.  And  we 
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could  not  refuse  to  recognize  him  while  he  is  still  a  member  of  the 
bar  of  Kansas.  Moreover,  we  are  not  at  all  sure  that  under  the  bill, 
we  could  charge  him  with  anything  for  which  we  could  discipline  him, 
because  he  would  have  done  nothing  which  would  be  an  offense  insofar 
as  the  F ederal  Government  is  concerned. 

Senator  Long.  Can  you  tell  me  how  many  men  you  have  disbarred 
or  have  disciplined  over  the  years  ? 

Mr.  Rains.  I  can  supply  that  information  for  the  record,  I  do  not 
have  it  now. 

Senator  Long.  Is  it  a  very  common  practice  ? 

Mr.  Rains.  I  would  have  to  say  no,  I  do  not  think  it  is  a  common 
practice.  I  think  it  is  much  more  common  to  admonish,  to  reprimand, 
or  to  deny  enrollment  in  the  first  instance. 

Mr.  Fensterwald.  Mr.  Rains,  I  still  do  not  understand  what  the 
problem  is  you  have  got.  You  say  that  you  would  have  to  go  through 
the  Administrative  Procedure  Act  before  you  could  take  the  card 
away. 

Mr.  Rains.  I  believe  so. 

Mr.  Fensterwald.  But  at  the  same  time  today,  if  a  lawyer  comes  in 
without  a  card,  without  any  hearing,  any  notice  or  anything  else, 
you  just  say  “You  cannot  represent  your  client.” 

Mr.  Rains.  No,  sir;  we  do  not.  We  have — and  I  think  that  the 
record  of  earlier  hearings  will  bear  this  out — made  it  abundantly 
clear — that  any  attorney  who  does  not  happen  to  have  a  card  and  who 
has  a  client  walk  into  his  office  with  a  tax  case  can  always  get  a  card 
right  at  that  time,  as  a  sort  of  an  emergency  measure.  In  other  words, 
we  take  the  view  that  there  is  such  a  great  likelihood  that  an  individual 
lawyer  is  ethical  rather  than  unethical  that  a  temporary  card  or  li¬ 
cense,  if  you  want  to  call  it  that,  will  be  issued. 

We  do  not  think  that  our  procedures  deter  a  lawyer  from  tax  prac¬ 
tice.  For  example,  if  Mr.  Kennedy,  who,  I  understand,  is  leaving 
your  committee’s  staff  and  is  going  to  practice  law,  wants  to  practice 
before  the  Treasury  Department  before  he  has  an  opportunity  to  get 
a  5-year  card,  I  assure  you  that  he  will  be  able  to  do  so. 

Mr.  Fensterwald.  Suppose  he  comes  back  after  a  month  and  does 
not  have  his  card,  you  do  not  have  the  problem  of  cutting  him  off  then, 
do  you  ? 

Mr.  Rains.  No.  We  try  to  be  reasonable.  We  may  not  always 
succeed,  and  we  may  not  be  as  good  as  our  intentions  are,  but  we  try. 
And  we  are  not  sticky  about  extending  a  temporary  card.  And  we 
do  try  to  deal  decently  with  the  people  whocome  in. 

I  cannot  think  of  anyone  who  has  ever  had  a  complaint  about  a 
temporary  card  not  being  extended.  Of  course,  I  think  that  if  some¬ 
body  tried  to  use  a  temporary  card  for  6  months,  8  months,  a  year,  or  a 
couple  of  years  without  filing  an  application,  that  would  be  a  different 
matter. 

Mr.  Fensterwald.  In  effect,  you  can  discipline  him  without  any 
Administrative  Procedure  Act  proceeding  simply  by  saying  that  “You 
have  had  a  temporary  card  for  6  months,  and  you  have  not  put  in  an 
application,  and  therefore,  we  are  going  to  cut  you  off.” 

Mr.  Rains.  Mr.  Fensterwald,  I  think  you  are  right.  But  I  would 
like  to  distinguish  between  two  things.  One  is  giving  a  card  and  the 
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other  is  taking  away  a  card.  I  would  agree  without  any  debate  that 
wo  can  refuse  a  card  to  a  man  without  a  hearing.  But  I  do  not - 

Mr.  Fensterwald.  I  do  not  see  why  you  cannot  take  it  away  the 
same  way. 

Mr.  Rains.  I  just  have  to  say  that  I  think  the  courts  would  not 
agree  with  you,  and  I  think  I  can  cite  you  cases. 

Mr.  Fensterwald.  Of  course,  it  is  the  position  of  the  Senators  who 
introduced  the  bill  and  the  American  Bar  Association  that  since  no 
examination  as  to  competence  is  given,  and  since  there  are  other  means 
of  discipline,  and  since  the  bill  itself  provides  that  the  Treasury  De¬ 
partment  can  discipline  him,  that  there  is  really  not  much  point  in 
this  $300,000  a  year.  I  think  that  really  is  the  basic  disagreement 
here. 

Mr.  Rains.  I  think  there  is  a  basic  disagreement,  and  I  know  the 
attorneys,  or  at  least  some  of  them — and  I  think  they  are  more  the  gen¬ 
eral  practitioners  than  the  tax  practitioners,  although  I  cannot  say  this 
with  assurance — feel  that  way.  But  I  am  not  sure  that  this  compels  me 
to  agreement.  Indeed  I  do  not  agree. 

If  I  may  continue  with  what  I  was  saying,  I  would  like  to  point  out 
some  of  the  problems  that  this  bill  does  create  for  us,  apart  from  this 
question  of  discipline. 

Senator  Long.  Let  me  ask  you  this  one  question.  If  you  did  not 
have  this,  and  just  any  member  could  practice  before  the  State  of  his 
residence,  what  effect  do  you  think  that  would  have  on  your  collec¬ 
tion  of  taxes  ? 

Mr.  Rains.  I  cannot  say  that,  sir. 

Senator  Long.  That  is  the  main  purpose  of  your  Department? 

Mr.  Rains.  It  is  one  of  the  purposes  of  our  Department.  We  feel, 
as  I  think  you  feel,  as  I  know  your  published  statements  indicate,  that 
in  addition  to  the  overall  objectives  of  the  Federal  Government  there 
arc  the  rights  of  persons.  And  they  are  very  important  rights.  And 
we  would  feel  that  if  somebody  couid  come  in  and  pass  himself  off  as  a 
lawyer  and  get  information  with  respect  to  your  tax  returns  and  mine, 
or  Mr.  Fensterwald’s,  or  anyone  else’s  that  this  would  be  a  bad  thing 
even  though  it  might  not  have  a  serious  effect  on  the  overall  tax  collec¬ 
tions  of  the  country.  And  I  do  not  think  there  is  of  any  disagreement 
with  that. 

Senator  Long.  The  regulation  of  the  practice  of  law  has  generally 
been  held  to  be  vested  in  the  superior  courts  of  the  State  and  the  Ra¬ 
tion.  And  rather  than  say  it  is  necessary  for  the  protection  of  the 
public  to  license  practitioners  to  determine  who  is  qualified  to  practice 
before  your  agency,  that  we  should  try  to  determine  what  effect  it 
would  have  on  the  main  function  of  the  Internal  Revenue  Service. 

Mr.  Rains.  Let  me  refer  to  Sperry  v.  Florida  which  was  decided 
in  the  Supreme  Court,  a  year  or  two  ago  in  which  the  American  Bar 
Association  filed  a  brief  amicus  supporting  the  view  of  the  State  of 
Florida  that,  it  could  control  practice  before  the  Patent  Office.  The 
Supreme  Court,  unanimously  indicated  that  they  thought  that  this  was 
a  Federal  concern.  The  man  in  question  was  not  a  lawyer.  Florida 
said  he  was  acting  as  a  lawyer  because  he  was  practicing  patent  work, 
whether  he  called  it  law  or  not,  within  the  State  of  Florida.  The  Su¬ 
preme  Court  unanimously  decided  against  the  view  of  Florida  and 
the  American  Bar  Association.  And  I  think  that  this  decision  is  as 
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applicable  to  the  Internal  Revenue  Service  as  much  as  it  is  to  the 
Patent  Office. 

Senator  Long.  You  do  not  think  a  man  who  represents  himself  to 
be  a  lawyer — in  other  words,  you  do  not  think  that  representing 
a  client  in  a  tax  matter  before  your  Department  is  the  practice  of 
law? 

Mr.  Rains.  Of  course  it  may  involve  the  practice  of  law,  sir.  But 
it  does  not  involve  the  practice  of  State  law,  it  involves  the  practice 
of  F  ederal  law. 

But  I  would  like  to  make  this  point.  Under  this  bill  if  X  walks 
in  the  door  and  says,  “I  am  a  lawyer  and  I  represent  Mr.  Fensterwald,” 
as  I  read  the  bill,  we  have  to  take  this  man’s  representation  as  being 
true  and  valid  in  all  respects. 

Xow,  I  would  like  to  call  your  attention  to  the  recent  case  of  Daniel 
Jackson  Oliver  Wendell  Holmes  Morgan,  if  I  remember  the  name 
correctly,  who  practiced  law  in  the  District  courts  of  the  District  of 
Columbia  for  some  14  months  under  the  name  of  Lawrence  Archie 
Harris,  who  was  a  District  of  Columbia  attorney,  but  was  temporarily, 
or  perhaps  permanently,  out  of  the  District.  Daniel  Jackson  Oliver 
Wendell  Holmes  Morgan  before  he  went  to  jail  successfully  practiced 
in  the  District  courts.  And  I  say  successfully,  because  he  got  some 
clients  off. 

Now,  I  think  that  the  taxpayer  should  be  protected  against  this. 
If  Mr.  Morgan  had  come  in  to  see  us  he  might  not  have  been  able  to 
practice  his  deception  successfully. 

Senator  Long.  I  do  not  want  to  be  facetious,  but  it  reminds  me  of 
that  employee  in  your  Department  that  worked  for  you  in  tax  depart¬ 
ments  for  7  years,  and  then  went  over  to  the  State  Department  a  few 
months  ago  and  they  found  out  that  he  had  not  paid  taxes  for  5  years. 

Mr.  Rains.  He  was  not  working  for  Internal  Revenue. 

Senator  Long.  He  was  in  the  Treasury  Department,  was  he  not? 

Mr.  Fensterwald.  He  was  in  the  Treasury  Department.  And 
when  we  asked  for  his  tax  returns  we  were  told  that  the  committees 
of  Congress  have  to  have  a  special  resolution  and  stand  on  their  heads 
and  a  few  other  things,  which  we  took  pretty  quietly  at  the  time.  But 
in  view  of  the  fact  that  almost  any  Federal,  State,  and  local  agency 
outside  of  the  Congress  can  get  tax  returns,  it  seems  prejudicial  that 
we  cannot  get  them  except  under  very  stringent  circumstances. 

Mr.  Rains.  Mr.  Fensterwald,  you  know  as  well  as  I  do  that  neither 
I  nor  my  Department  makes  these  statutes.  And  they  are  subject  to 
change.  And  I  do  not  believe  the  statutes  say  anything  about  stand¬ 
ing  on  your  heads. 

Senator  Long.  You  may  proceed  with  your  statement,  Mr.  Rains. 

Mr.  Rains.  Thank  you,  sir. 

I  was  in  the  middle  of  the  quotation  from  the  views  of  Hon.  Cecil 
King,  stating : 

This  information  is  necessary  to  the  effective  administration  of  the  internal 
revenue  laws.  If  taxpayers  should  come  to  feel  that  this  information  which 
relates  to  their  business  secrets  and  their  sources  of  income,  and  the  like,  would 
be  revealed  to  those  who  could  take  private  advantage  of  it,  I  am  sure  that  the 
effect  would  be  to  impair  the  ability  of  the  Government  to  get  the  information 
which  now  flows  to  it. 

And  as  I  pointed  out  in  my  colloquy  with  you,  sir,  it  is  not  unknown 
for  people  who  are  not  lawyers  to  represent  themselves  to  be  lawyers. 
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In  our  opinion,  the  deficiencies  of  S.  1758  fall  into  a  number  of 
categories.  One  of  these  is  mentioned  in  the  quotation  from  Mr.  King 
which  I  have  just  read.  Another  I  have  already  mentioned  and  will 
not  dwell  on.  It  is  that  disbarment  in  one  jurisdiction  would  not  ex¬ 
clude  a  person  from  practice  before  the  Department  if  the  person 
continues  to  be  a  member  of  another  State  bar. 

I  have  also  already  mentioned  our  uncertainty  as  to  what  rights  of 
discipline  would  be  allowed  under  the  bill  and  that  we  cannot  be  sure 
that  we  could  discipline  for  an  act  which  did  not  occur  before  the 
Department. 

We  are,  as  we  have  advised  this  committee  previously,  disturbed  very 
greatly  by  the  limitation  which  the  proposed  legislation  would  place 
upon  the  right  of  the  Internal  Revenue  Service  to  ask  for  powers  of 
attorney.  The  Treasury  Department  does  not  delude  itself  into  think¬ 
ing  that,  its  methods  of  operation  are  beyond  improvement.  An  at¬ 
tempt  to  improve  its  operations  is  always  a  current  aspect  of  the  activi¬ 
ties  of  the  Department.  In  this  connection,  I  can  report  to  the 
committee,  with  satisfaction,  that  the  Internal  Revenue  Service,  on 
September  19,  1963,  and  March  14,  1964,  published  regulations  pro¬ 
gressively  liberalizing  the  power  of  attorney  requirements  for  persons 
practicing  before  the  Service.  These  amendments  resulted  from  a 
study  made  in  cooperation  with  interested  tax  practitioners  and  their 
professional  associations. 

I  think  that  it  would  be  accurate  to  say  that  as  of  today  the  power- 
of-attorney  requirements  of  the  Internal  Revenue  Service  are  not 
unduly  burdensome;  and  I  think  that  experience  has  demonstrated 
that  the  Internal  Revenue  Service  is  willing  to  consider  changes  and 
further  changes  if  any  necessity  for  them  is  shown. 

In  short,  it  is  not  our  desire  to  have  the  power  of  attorney  require¬ 
ments  impose  onerous  burdens. 

The  Treasury  Department  has  pointed  out  elsewhere  many  of  the 
problems  which  would  arise  from  the  abolition  of  the  power-of- 
attorney  requirements.  These  problems  can  be  of  a  number  of  types. 
The  taxpayer  may  choose  to  have  one  representative  appear  for  him 
in  connection  with  an  estate  tax  matter  and  another  in  connection 
with  an  income  tax  matter.  He  may  have  different  representatives 
handling  his  affairs  which  relate  to  different  time  periods.  Com¬ 
mercial  companies  may  have  different  representatives  handling  alcohol 
and  tobacco  tax  matters  and  corporate  tax  matters.  The  use  of  powers 
of  attorney  avoids  confusion  and  is,  we  submit,  no  real  hardship  on 
anyone. 

Senator  Long.  Mr.  Rains,  it  is  difficult  for  me  to  understand  why 
the  Supreme  Court  of  the  United  States,  the  Federal  courts,  the  district 
courts,  have  no  trouble  in  handling  problems  of  that  kind,  and  why 
the  agencies  of  the  Federal  Government,  one  single  agency  would  have 
that  difficulty  and  the  courts  would  not. 

Mr.  Rains.  Perhaps  I  can  make  this  distinction,  sir. 

If  I  purport  to  represent  somebody  in  court  and  try  a  case  for  that 
person,  I  do  not  go  to  the  court  and  get  any  information  from  the 
court  about  the  person  whom  I  purport  to  represent.  The  court  does 
not  have  in  its  dossiers  and  its  dockets  personal  and  private  informa¬ 
tion  with  respect  to  this  man’s  earnings,  who  his  dependents  are,  and 
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similar  information  of  this  sort  which  is  entitled  to  privacy.  What 
the  attorney  brings  to  the  court  is  what  he  brings  to  the  court;  he  gets 
nothing  from  the  court.  When  you  go  before  the  Internal  Revenue 
Service,  if  you  properly  represent  a  client,  you  can  get  access  to  any 
of  the  files  relating  to  anything  which  you  are  authorized  to  see. 

Now,  I  submit,  sir,  that  that  is  a  real  distinction.  If  you  are  an 
attorney  and  you  go  to  a  court,  you  do  not  need  a  power  of  attorney. 
But  if  you  go  to  a  bank  and  you  say,  “I  represent  Mr.  Jones,  I  would 
like  to  see  his  records,”  the  bank  is  not  going  to  give  you  any  of  those 
records  without  the  consent  of  Mr.  Jones.  It  may  be  in  the  form  of  a 
power  of  attorney,  and  it  may  be  on  just  a  telephone  call  to  Mr.  Jones. 
But  I  think,  sir,  that  there  is  a  real  distinction. 

We  have  also  pointed  out  that,  where  a  power  of  attorney  has  not 
been  filed,  the  taxpayer  may  later  wrongfully  assert  that  the  act  which 
he  authorized  the  attorney  to  do  on  his  behalf  was  an  unauthorized  act 
by  the  attorney.  The  filing  of  a  power  protects  both  the  attorney  and 
the  Government  against  such  fraud  by  the  client. 

In  other  words,  I  am  thinking  of  the  situation  in  which  an  attorney 
is  authorized  to  effect  a  tax  settlement  by  a  client,  and  he  does  so.  And 
later  on,  after  the  statute  of  limitations  has  run,  and  witnesses  have 
disappeared,  the  client  says,  “I  never  authorized  that  attorney  to  ap¬ 
pear  on  my  behalf  and  effect  this  settlement.  Sure,  I  authorized  him 
to  come  in  and  discuss  this  and  that  with  you,  but  I  never  authorized 
him  to  make  a  settlement.”  Then  we  have  a  real  problem. 

Senator  Long.  But  there  are  serious  criminal  penalties  against  an 
individual  who  would  do  that? 

Mr.  Rains.  Of  course,  there  are. 

Senator  Long.  And  does  not  an  attorney  have  the  right  to  go  into 
court  as  a  common  practice  and  contest  judgment  and  file  a  pleading 
or  what  amounts  to  a  pleading  that  would  greatly  affect  substantial 
sums  that  that  individual  or  his  supposed  client  might  have  that  would 
be  involved  ?  And  still  this  is  not  required  there. 

Mr.  Rains.  I  concede  that  there  is  that.  But  there  are  also,  as  I  say, 
these  other  problems  to  which  I  have  referred.  And  I  think  that  this 
is  really  an  important  thing,  and  a  disturbing  thing.  And  the  thing 
that  is  important  to  us,  sir,  is  that  we  are  not  talking  about  something 
that  is  very  much  of  a  burden  insofar  as  powers  of  attorney  are 
concerned. 

In  short,  if  you  and  I  were  in  private  practice,  and  a  client  came  in 
and  said :  “Will  you  please  represent  me  before  the  Internal  Revenue 
Service?”  and  I  were  to  say  to  him :  “Sure,  I  will  be  glad  to,  just  sign 
a  form  saying  that  I  am  authorized  to  represent  you,”  that  is  not 
really  what  anyone  can  call  a  terrible  burden.  I  think  in  determining 
whether  the  power-of-attorney  requirements  should  be  abolished  some 
consideration  has  to  be  given  to  just  what  is  the  nature  of  this  burden 
upon  either  the  practitioner  or  the  client.  And  since  today  practi¬ 
tioners  do  this  anyhow,  and  since  we  have  attempted — and  I  think 
successfully — to  liberalize  the  power-of-attorney  requirements  to  get 
away  from  needless  formalities,  such  as  seals  and  so  on,  to  the  greatest 
extent  possible,  I  really  do  not  think  that  this  presents  a  terribly  sig¬ 
nificant.  problem  from  the  point,  of  view  of  the  practicing  practitioner. 

Senator  Long.  I  think,  as  far  as  the  burden  is  concerned,  the  time 
and  effort,  is  not  too  serious.  But  I  think  that  most,  attorneys  feel 
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that  it  is  a  very  definite  affront  to  their  professional  integrity  and  char¬ 
acter,  which  is  recognized  from  the  Supreme  Court  on  down,  by  the 
men  who  are  admitted  to  those  bars  to  practice,  is  it  not?  I  think 
they  respect  it  as  a  protection. 

Mr.  Rains.  They  may,  sir.  But  I  would  like  to  point  out,  as  per¬ 
haps  I  have  done  earlier,  that  a  great  deal  of  practice  by  lawyers  is 
not  before  the  courts  these  days.  It  involves  business  contracts,  fi¬ 
nancial  matters,  helping  float  bond  issues,  and  all  sorts  of  things.  And 
it  is  commonplace  for  attorneys  to  get  authorization  in  writing  from 
their  clients  to  appear  in  all  sorts  of  matters  on  their  client’s  behalf. 
And  this  is  not  an  affront,  it  is  just  a  matter  of  keeping  the  records 
straight. 

I  would  like  to  continue  by  pointing  to  the  submission  which  our 
former  General  Counsel,  Mr.  Bel  in,  made  and  which  appears  on  page 
402  of  the  July  1964  hearings  of  this  subcommittee  on  S.  1663  during 
the  88th  Congress.  I  would  underscore  in  this  connection  the  point 
concerning  notices  which  Mr.  Belin  made  with  respect  to  what  is  now 
contained  in  section  102  of  S.  1758.  Mr.  Belin  pointed  out  that  this 
provision,  in  effect,  requires  all  of  the  millions  and  millions  of  routine 
notices,  tax  forms,  and  so  forth,  which  are  sent  out  to  taxpayers  to  be 
sent  to  taxpayers’  counsel  instead.  He  pointed  out  that  this  would  not 
be  a  service  to  the  taxpayer  and,  indeed,  would  be  a  source  of  confu¬ 
sion,  particularly  in  this  age,  which  increasingly  relies  on  the  com¬ 
puter  and  automatic  data  processing,  to  issue  many  routine  documents. 

I,  by  no  means,  wish  to  suggest  that  the  Treasury  Department  ob¬ 
jects  to  communicating  with  taxpayers’  counsel  rather  than  directly 
with  the  taxpayers.  In  appropriate  proceedings,  this  should  always 
lie  done.  Quite  possibly,  members  of  this  committee  may  know  of 
isolated  episodes  in  which  there  have  been  failures  to  do  this;  by  some 
inadvertence  or  other  a  notice  which  should  have  been  given  to  an  at¬ 
torney  was  given  directly  to  a  client.  We  regret  this  sort  of  thing  and 
we  try  to  prevent  it,  but  we  doubt  that  any  statute  would  make  all  of 
our  employees  immune  to  the  occasional  mistakes  which  I  am  afraid 
that  all  of  us  make  from  time  to  time. 

I  may  say  that  one  aspect  of  section  102  of  S.  1758  appears  to  be 
unconstitutional.  This  is  the  requirement  that  when  a  participant 
in  a  matter  before  an  agency  is  represented  by  an  attorney  at  law  or 
some  other  qualified  representative,  only  that  representative  may  com¬ 
municate  with  the  agency.  It  would  seem  quite  clear  that  it  is  a 
deprivation  of  due  process  of  law  to  say  that  a  citizen,  as  the  price 
of  employing  an  attorney,  must  give  up  his  right  to  communicate  with 
a  Federal  agency,  either  directly  or  through  some  other  representative 
of  his  choice. 

I  should  like  to  deal  with  only  one  further  section  of  S.  1336,  section 
10,  before  concluding  my  statement.  In  this  connection,  I  would 
like  to  express  concern  at  the  proposal  that  standing  to  sue  shall  be 
accorded  to  any  person  who  is  adversely  affected  in  fact  by  any 
reviewable  agency  action.  I  shall  be  brief  on  this  point. 

Our  concern  is  that  it  would  open,  to  collateral  attack,  decisions 
which  are  made  by  any  agency  with  full  observation  of  all  of  the 
requirements  of  the  Administrative  Procedure  Act  and  full  participa¬ 
tion  by  all  of  the  parties  truly  interested  in  the  proceedings.  I  can 
illustrate  my  case  best,  perhaps,  by  a  hypothetical  example.  The 
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Coast  Guard  licenses  radio  operators  on  American-flag  vessels.  Sup¬ 
pose  a  radio  operator  is  charged  with  malfeasance  on  duty,  perhaps 
drunkenness,  which  is  said  to  have  occurred  on  April  3,  1965.  These 
charges  will  be  heard  by  a  hearing  examiner.  Perhaps  the  hearing 
examiner,  after  hearing  all  of  the  witnesses,  will  conclude  that  there 
was  no  malfeasance  by  the  radio  operator,  and  that  he  should  not  be 
suspended,  and  his  license  to  be  a  radio  operator  shall  not  be  revoked. 

Under  our  present  procedures,  there  is  a  situation  which  is  akin  to 
that  in  a  criminal  action  when  there  is  an  acquittal.  If  the  Govern¬ 
ment  loses  a  criminal  case,  it  has  no  appeal.  That  is  the  end.  And 
we  think  that  this  is  the  way  it  should  be. 

Now,  as  I  read  section  10,  it  would  allow  someone  else,  say,  a  steward, 
or  some  other  crewmember  on  this  vessel  could  come  along  and  say : 
“I  am  a  person  adversely  affected  by  this  decision.  This  radio  oper¬ 
ator  is  a  drunk.  He  will  imperil  the  vessel  if  he  is  allowed  to  con¬ 
tinue  as  a  radio  operator.  I  demand  a  judicial  review  of  the  decision 
which  has  already  been  made  on  the  record  by  the  hearing  examiner.” 
Under  section  10  he  would  have  a  right  to  a  judicial  review  which 
would  open  up  the  hearing  examiner’s  decision. 

And  perhaps  another  crewmember  later  on  would  do  the  same 
thing. 

This,  to  me,  is  opening  to  collateral  attack  something  that,  should 
not  be  so  opened. 

Let  me  give  you  another  example,  and  then  I  will  conclude. 

Let  us  suppose  that  the  Coast  Guard,  after  all  proper  consideration, 
agrees  that  proposed  plans  for  building  a  vessel  are  satisfactory  and 
will  lead  to  the  construction  of  a  seaworthy  vessel.  The  shipping  line 
interested  in  the  construction  enters  into  contracts  for  the  building 
of  the  vessel  and  at  this  stage  another  firm,  which  may  be  adversely 
affected  in  the  sense  that  it  will  have  to  face  added  competition,  brings 
suit.  Today,  such  a  competitor  has  no  standing.  The  issue  of  sea¬ 
worthiness  of  the  vessel  does  not  affect  him  directly  and  he  has 
suffered  no  legal  wrong. 

What,  he  is  seeking  is  to  restrain  his  competition,  and  effect  on  com¬ 
petition  is  not  one  of  the  considerations  which  the  Coast  Guard  must 
consider  in  determining  whether  a  proposed  vessel  will  be  seaworthy. 
Although  the  competitor  may  not  succeed  in  his  effort  to  overturn 
the  Coast  Guard  determination,  the  ability  to  bring  the  litigation  and 
get  it  docketed  on  the  often-crowded  calendars  of  our  district  courts 
in  itself  bestows  a  measure  of  success  on  the  competitor;  for  he  can 
delay  the  construction  until  the  litigation  is  finally  concluded. 

I  thank  you  for  listening  to  me  so  long.  I  have  only  dealt  with  some 
of  the  matters  that  concern  us.  And  I  hope  that  the  committee  will 
look  at  the  prior  submissions  that  have  been  made  to  it  on  behalf 
of  the  Treasury  Department,  and  give  consideration  to  the  points 
that  were  made  therein,  because  many  of  them  continue  to  be  rele¬ 
vant  and  germane  despite  certain  differences  between  these  bills  and 
earlier  versions  of  them. 

T  think  it  is  perhaps  redundant,  in  the  light  of  everything  I  have 
said  this  morning,  for  me  to  say  at  this  point  that,  the  Treasury  De¬ 
partment  is  opposed  to  the  bills  which  are  before  you ;  but.  lest  there 
be  any  mistake,  let  me  say  it  now  for  the  record. 
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Senator  Long.  Mr.  Rains,  I  would  say  that  you  are  consistent  in 
your  position  on  the  bill. 

The  Chair  will  note  that  Senator  Javits  is  now  present. 

Senator,  do  you  have  any  question  or  comment  ? 

Senator  Javits.  No;  I  will  get  the  position  of  the  Treasury  from 
the  transcript. 

Senator  Long.  Mr.  F ensterwald  ? 

Mr.  Fensterwald.  Mr.  Chairman,  I  would  like  to  take  up  Mr. 
Rains’  kind  offer  to  meet  with  him  and  discuss  some  of  these  points 
in  some  detail,  because  there  are  a  number  of  interesting  points  raised 
in  the  testimony. 

Mr.  Kennedy  was  going  to  raise  one  question,  and  I  think  I  might 
raise  it  for  him.  I  am  not  sure  you  have  the  answer,  but  you  might  be 
able  to  supply  it  for  us. 

Two  years  ago  when  Mr.  Hauser  and  Mr.  Reilly  were  here,  there 
was  considerable  consideration  of  dossiers  that  the  Treasury  Depart¬ 
ment  kept  on  lawyers  and  I  believe  on  others  in  the  Treasury  who 
were  interested.  And  it  was  determined  that  he  had  some  type  of 
clipping  service,  and  he  also  got  information  from  the  FBI.  I  wonder 
if  you  could  supply  me  information  on  this? 

Mr.  Rains.  I  would  be  glad  to  do  so,  Mr.  Fensterwald.  We  will 
endeavor  to  get  whatever  you  want  on  this.  And  as  I  said  earlier, 
I  will  be  glad  to  meet  with  you  any  time  you  call  upon  us  and  do  what 
we  can — anything  you  want. 

Mr.  Fensterwald.  In  particular,  I  would  like  to  know  on  whom 
you  keep  these  files,  what  you  put  in  them,  and  to  whom  you  make 
them  available,  if  we  can  have  that. 

Mr.  Rains.  Certainly,  Mr.  Fensterwald. 

(The  information  referred  to  will  be  furnished  at  a  later  date.) 

Mr.  Fensterwald.  That  is  the  only  question  I  have. 

Senator  Long.  Thank  you,  Mr.  Rains,  and  Mrs.  Lloyd. 

Senator  Javits.  Mr.  Chairman,  may  I  ask  Mr.  Rains  one  thing? 

Do  I  understand  the  Treasury  favors  the  position  taken  by  the  ac¬ 
countants  in  their  organizations,  or  do  they  favor  the  position  taken 
by  the  Treasury  that  it  should  continue  the  present  practice  of  issuing 
these  cards — I  think  when  he  was  actively  practicing,  I  had  one — 
permit  the  practice  especially  before  the  Treasury  Department  which 
would  include  the  tax,  Internal  Revenue,  and  so  forth,  rather  than 
just  admitting  generically  lawyers  to  practice;  is  that  correct? 

Mr.  Rains.  You  are  correct. 

Senator  Javits.  What  about  the  position  that  the  accountants  take 
that  they  want  to  continue  the  practice  of  filing  powers  of  attorney? 
Does  the  Treasury  support  that?  Does  the  Treasury  support  that? 

Mr.  Rains.  We  certainlv  do,  sir. 

Senator  Javits.  Mr.  Chairman,  may  I  have  permission  to  insert 
at  this  point,  in  the  record,  or  if  the  chairman  feels  there  is  some  other 
point  that  may  be  more  pertinent,  a  letter  addressed  to  me  by  the 
New  York  State  Society  of  Certified  Public  Accountants  which  seeks 
to  sustain  this  position  ? 

Senator  Long.  Without  objection,  it  may  be  printed  in  the  record 
at  this  point. 
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(The  letter  referred  to  is  as  follows :) 


Treasury  Department, 

Office  of  the  General  Counsel, 

Washington,  D.G.,  May  25, 1965. 

Bernard  Fensterwald,  Jr.,  Esq., 

Chief  Counsel,  Subcommittee  on  Administrative  Practice  and  Procedure,  Senate 
Judiciary  Committee,  Washington,  D.C. 


Dear  Mr.  Fensterwald:  I  am  returning  herewith  the  corrected  copy  of  my 
testimony  of  Wednesday,  May  12,  1965,  before  the  Subcommittee  on  Administra¬ 
tive  Practice  and  Procedure. 


My  testimony  elicited  several  requests  for  further  information  which  I  have 
now  obtained. 

At  the  bottom  of  page  25  and  at  the  top  of  page  26  of  the  transcript  the 
question  arose  whether  Mr.  Goldstein  continued  to  practice  before  the  Treasury 
Department  after  his  wrongdoing  had  been  ascertained.  I  am  now  informed 
by  the  Internal  Revenue  Service  that  its  agents  went  to  Goldstein’s  office  imme¬ 
diately  after  his  arrest  and  closed  out  two  cases  which  had  been  at  the  point  of 
settlement  just  prior  to  his  arrest.  I  am  informed  that  the  Internal  Revenue 
Service  agents  exercised  particular  care  in  closing  out  these  cases  because  of 
the  knowledge  which,  by  that  time,  they  had  obtained  relating  to  Goldstein’s 
activities.  Thereafter,  no  other  cases  were  handled  by  Goldstein  before  the 
Internal  Revenue  Service. 

At  the  bottom  of  page  30  of  the  transcript,  Senator  Long  asked  me  how  many 
enrolled  persons  'had' been  disbarred  or  disciplined  by  the  Director  of  Practice’s 
Office.  I  stated  that  I  would  supply  this  information  for  the  record,  and  accord¬ 
ingly  I  am  attaching  hereto  table  I  which  supplies  the  requested  information 
for  the  past  3  years. 

At  page  46  of  the  transcript  you  asked  me  to  supply  information  with  respect 
to  the  kind  of  information  which  is  contained  in  the  Director  of  Practice  files 
with  respect  to  persons  who  apply  for  Treasury  cards.  In  this  connection, 
to  the  kind  of  information  which  is  contained  in  the  Director  of  Practice’s  files 
which  contains  information  prepared  by  the  Director  of  Practice.  I  am  also 
attaching  copies  of  forms  23,  23 A,  and  2426  which  are  referred  to  therein. 

Sincerely  yours, 


Edwin  F.  Rains, 
Assistant  General  Counsel. 


Table  I. — Disciplinary  and  related  actions  by  the  Office  of  the  Director  of  Practice 


Attorneys  and  agents 

Fiscal  year 
1963 

Fiscal  year 
1964 

Fiscal  year 
1965* 

Applicants: 

Applications  withdrawn  or  abandoned. . . 

6 

22 

32 

Applications  denied _  _  ...  _ 

4 

8 

4 

Enrollees: 

Resignations  accepted _  _  ..  _ _ _ _ 

3 

9 

19 

Suspensions _ _ _ _  _  _ _ _ 

4 

4 

11 

Reprimands _ _  __ _ _ _ _ _ 

12 

31 

24 

Disbarments _ _  .....  .  .....  .  .. 

2 

Total _ _  _ _ _  _ _  _ 

29 

74 

92 

1  Through  May  19,  1965. 

Note. — During  the  fiscal  year  ended  June  30,  1963,  the  number  of  derogatory  information  cases  evaluated 
and  closed  totaled  223;  for  the  fiscal  year  ended  June  30,  1964,  it  totaled  388,  and  for  the  current  fiscal  year, 
through  May  19,  1965,  it  totaled  296. 


Enrollment  Procedures  and  Files 

More  than  85,000  persons  are  enrolled  to  practice  before  the  Internal 
Revenue  Service,  and  of  those  enrolled,  slightly  more  than  50  percent  are 
attorneys. 

An  applicant  for  enrollment  normally  either  writes  or  calls  the  Office  of  the 
Director  of  Practice,  or  any  of  the  58  district  director’s  offices,  and  secures  an 
Application  for  Admission  To  Practice  Before  the  Internal  Revenue  Service, 
Form  23.  Each  applicant  fills  in  the  application  form  in  duplicate,  attaches 
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the  enrollment  application  fee  of  $25,  and  proof  of  his  competence,  and  submits 
these  to  the  district  director’s  office  in  which  he  files  his  tax  returns.  In  the 
case  of  an  attorney,  certification  that  he  is  in  good  standing  as  a  member  of  the 
bar  of  the  highest  court,  of  his  State  is  accepted  as  proof  of  competence. 

In  some  instances,  the  application  itself  will  elicit  that  the  applicant  has  been 
disciplined  by  his  licensing  authority,  has  been  a  defendant  in  a  crimical  pro¬ 
ceeding  other  than  a  minor  traffic  violation,  or  that  he  has  failed  to  file  required 
tax  returns.  In  these  cases  which,  percentagewise,  are  few,  he  is  requested  to 
attach  a  statement  in  explanation  thereof. 

The  district  director’s  office,  upon  receipt  of  an  application  (form  23),  circulates 
within  its  audit  division,  including  field  offices,  an  inquiry  (form  2426),  in  order 
to  ascertain  whether  or  not  there  is  any  derogatory  information  on  file  con¬ 
cerning  the  applicant.  At  the  same  time,  inquiry  is  made  of  its  intelligence 
division,  for  purposes  of  determining  whether  or  not  there  is  any  derogatory 
information  in  the  files  of  that  division.  In  addition,  the  district  director’s  office 
also  circulates  form  2426  to  its  accounting  branch  to  ascertain  whether  there  are 
any  delinquent  accounts  outstanding.  Ocassionally  a  district  director’s  office 
will  write  to  the  applicant,  to  clarify  whether  or  not,  in  fact,  a  required  return 
was  fiied. 

After  the  application  has  been  filed,  and  the  form  2426  circulated  through 
the  several  divisions  of  the  district  director’s  office,  the  application,  together 
with  the  completed  portions  of  form  2426,  copies  of  correspondence  with  the 
applicant,  and  derogatory  information,  if  any,  is  forwarded  to  the  Office  of  the 
Director  of  Practice.  In  some  instances,  unsolicited  derogatory  information 
concerning  the  application  may  be  received  from  another  Federal  agency,  by  a 
communication  from  a  private  citizen,  by  a  notice  of  an  action  taken  or  proposed 
by  a  State  licensing  authority,  or  from  a  newspaper  item.  In  most  instances, 
the  applicant’s  form  23,  and  the  circularization  by  the  district  director’s  office 
of  form  2426,  will  disclose  nothing  of  a  derogatory  nature,  however,  and  the 
applicant  is  promptly  enrolled. 

In  those  instances  wherein  derogatory  information  is  disclosed  on  the  applica¬ 
tion  itself,  on  form  2426,  or  from  other  sources,  the  particular  application  is  for¬ 
warded  to  the  Inspection  Service  of  IRS  for  a  report.  In  a  relatively  few  cases, 
wherein  there  has  been  an  FBI  investigation,  the  Inspection  Service  attaches  for 
our  use  a  copy  of  the  FBI  report  on  a  loan  basis.  It  is  ultimately  returned. 
Upon  receipt  of  the  inspection  report,  its  contents  are  evaluated  by  the  Office  of 
the  Director  of  Practice.  Where  the  derogatory  information  is  unsubstantiated, 
the  applicant  is  enrolled. 

In  those  cases  wherein  the  derogatory  information  warrants  further  con¬ 
sideration,  the  applicant  is  advised  of  such  information,  and  given  the  oppor¬ 
tunity  to  reply.  He  may  either  admit,  deny  or  explain  such  information,  and 
he  is  afforded  the  opportunity  of  a  conference  with  the  Director  of  Practice,  if 
he  so  desires. 

An  enrollment  card  is  valid  for  5  years,  and  must  be  renewed,  or  the  enroll- 
men  terminates  1  year  thereafter.  In  order  to  renew  his  enrollment  card,  the 
enrollee  files  form  23A  :  Application  for  Renewal  of  Enrollment  Card,  in  which 
he  is  requested  to  submit  similar  informatiou,  on  a  current  basis,  to  that  re¬ 
quested  on  form  23.  This  would  include  disclosure  as  to  disciplinary  action, 
if  any,  taken  against  him  by  his  licensing  authority  since  the  issuance  of  his 
latest  enrollment  card ;  whether  he  has  been  the  defendant  in  a  criminal  pro¬ 
ceeding,  excluding  minor  traffic  violations ;  and  his  tax  filing  record  for  the 
prior  3  years,  including  the  declaration  of  estimated  tax  for  the  current 
year. 

With  respect  to  all  applicants  for  enrollment  and  those  enrolled  to  prac¬ 
tice.  the  file  in  the  Office  of  the  Director  of  Practice  of  each  individual, 
whether  attorney  or  agent,  generally  consists  of  the  following : 

1.  Request  for  application.  form  23. 

2.  Completed  application  for  enrollment. 

3.  Certification  of  competence. 

4.  Form  2426,  showing  circularization  within  the  District  Director’s  office. 

5.  Renewal  application,  form  23A  ( if  any ) . 

6.  Derogatory  information  (if  any),  and  evaluation  thereof. 

7.  Inspection  report  on  derogatory  information  (if  any),  and  evaluation 
thereof. 

8.  Correspondence  wTith  applicant  or  enrollee. 

9.  Indication  of  final  action. 
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Form  Approved 

Bureau  Budget  No.  48-R422 


U.  S.  TREASURY  DEPARTMENT  -  OFFICE  OF  THE  OlPECTOR  OF  PRACTICE 

FOR  OFFICIAL  USE  ONLY 

FORM  23 

(REV.  JUL.  1964) 

APPLICATION  FOR  ADMISSION  TO  PRACTICE  BEFORE  THE 
INTERNAL  REVENUE  SERVICE 

ENROLLMENT  NUMBER 

DATE  ENROLLED 

INSTRUCTIONS:  Type  or  print  and  fi'r>  in  dupiicote  with  your  District  Director  of  Interne!  Revenue,  attention  Enrollment  Cleric. 


1.  I  have  familiarized  myself  with  the  contends  of  Treasury  Department  Circular  No.  230,  Revised,  and  believe  I  meet  all  the 
requirements  for  admission  to  practice  before  the  Internal  Revenue  Service.  I  submit  the  following  information  in  support  of 
my  application  for  admission  to  practice  as  an  dj  Attorney  or  I  I  Agent. 


2.  NAME  (Lost,  first,  middle ) 

3.  HOME  ADDRESS  (No.,  saeet,  city.  State ) 

6.  OATE  OF  BIRTH 

7.  PLACE  OF  9IRTH 

4.  OTHER  NAMES  USED  ( Show  any  other  names  used, 
including  maiden  name  and  dates  used) 

5.  OFFICE  ADDRESS  (No.,  street,  city,  State ) 

8.  SOCIAL  SECURITY  NO. 

S.  ELIGIBILITY  INFORMATION 

YES 

NO 

a.  Are  you  a  citizen  of  the  United  States  and  over  21  years  of  age?  (If  "No,"  you  are  INELIGIBLE  for  enrollment.  See 

T.D.  Circular  No.  230,  Revised,  Sec.  10.3(c)). 

b.  Are  you  an  employee  of  any  State  or  subdivision  thereof  where  your  duties  require  you  to  pass  upon,  investigate  or 
deal  with  tax  matters  where  your  duties  may  disclose  facts  or  information  applicable  to  Federal  tax  matters?  (If 
"Yes,"  you  are  INELIGIBLE  for  enrollment.  See  T.D.  Circular  No.  230,  Revised,  Sec.  10.4(c)). 

V 

c.  Are  you  an  officer  or  employee  of  the  United  States  or  of  the  District  of  Columbia?  (If  "Yes,"  you  are  INELIGIBLE 
for  enrollment.  See  T.D.  Circular  No.  230,  Revised,  Sec.  10,  4(c)). 

10.  PROOF  OF  TECHNICAL  COMPETENCE  (Check  one) 

a.  I _ I  I  cm  a  member  of  the  bar  in  good  standing  of  the  highest  court  of  the 


- (State,  possession  of  the  United  States,  or  the  District  of  Columbia). 

(Attach  current  certification  from  said  court). 

b.  CH  [  am  duly  qualified  to  practice  as  a  certified  public  accountant  in  the _  (State,  pos¬ 

session  of  the  United  States,  or  the  District  of  Columbia)  under  certificate  No. _ . 

(Attach  current  certification  of  good  standing  from  the  licensing  authority.) 

c. n  I  am  a  successful  Special  Enrollment  Examination  candidate.  (Attach  a  copy  of  letter  issued  by  the  Director  of  Practice.) 

d. n  I  am  an  ex-IRS  employee  seeking  enrollment  (jursuant  to  Section  10.3(f)  of  T.D.  Circular  No.  230,  Revised.  (Attach  a  se¬ 

parate  statement  indicating  the  period  of  your  [RS  employment,  the  reason  for  your  separation,  and  a  brief  description  of  the 
position  or  positions  held  while  so  employed,) 


11.  PROFESSIONAL  PRACTICE  ANO  OTHER  DATA 

YES 

NO 

a.  Has  any  complaint  ever  been  filed  against  you  by  any  professional  association  or  charge  made  against  you  before 
any  person  or  tribunal  having  authority  to  institute  or  try  proceedings  for  suspension  or  disbarment  from  practice  or 
for  the  revocation  of  a  license  or  certificate  to  practice  or  for  expulsion  from  membership  in  a  professional  society? 

(If  "Yes,"  attach  statement  giving  particulars,  including  date,  place  and  before  what  person  or  tribunal). 

b.  Has  any  application  for  admission  to  practice  filed  by  you  with  any  court,  or  Government  department,  agency,  or 
commission  been  denied  or  rejected?  (If  "Yes,"  attach  statement  giving  particulars,  including  date,  place,  and 
name  of  tribunal  or  agency). 

c.  Were  you  ever  enrolled  to  practice  before  the  United  States  Treasury  Department,  Internal  Revenue  Service? 

(If  "Yes,"  furnish  approximate  date  of  such  enrollment.) 

d.  Since  your  sixteenth  birthday,  have  you  ever  been  arrested,  indicted,  cited  for  contempt  of  court  or  summoned  into 
court  as  a  defendant  in  a  criminal  proceeding,  or  convicted,  or  fined,  imprisoned,  or  placed  on  probation,  or  have  you 
ever  been  ordered  to  deposit  bail  or  collateral  for  the  violation  of  any  law,  police  regulation,  or  ordinance  (excluding 
minor  traffic  violations  for  which  a  fine  or  forfeiture  of  $25  or  less  was  imposed)?  (If  "Yes,"  attach  statement  giving 
details  in  each  case,  including  date  and  nature  of  offense,  or  violation,  name  and  location  of  court  and  penalty,  if  any, 
imposed  or  other  disposition  of  case). 

e.  Have  you  ever  been  employed  by  the  United  States,  or  by  any  corporation  wholly  owned  by  the  United  States  or  by  the 
District  of  Columbia?  (If  "Yes,"  state  agency,  nature  of  employment  and  date  and  reason  for  separation  therefrom). 


(Note:  You  may  omit  answering  question  ll.e,  if  you  are  filing  a  statement  under  10. d.  above,) 
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12.  INCOME  TAX  INFORMATION: 


a.  Did  you  file  a  Federal  income  tax  return  for  each 
of  the  last  3  years?  □  Yes  Q  No 


Did  you  file  a  declaration  of  estimated  tax 
for  the  current  year  and  each  , — ,  , — . 

of  lost  3  years?  1 |  Yes  j  I  No 


If  answer  is  "No,"  to  12a.  or 
b,  attach  statement  giving  de- 
tailed  explanation. 


c.  INFORMATION  CONCERNING  YOUR  RETURN  FILING  RECORD  FOR  THE  CURRENT  YEAR  AND  PREVIOUS  THREE  YEARS: 


YEAR 

EXACT  NAMES  AN  O  ADDRESS  AS  SHOWN  ON  EACH  RETURN 
(Line  A  relates  to  Declaration  of  Estimated  Tax  Return; 

Line  B  relates  to  Income  Tax  Return) 

LOCATION  OF  DISTRICT 

DIRECTOR'S  OFFICE  WHERE 

EACH  RETURN  WAS  FILED 

SERIAL  NO. 

OF  RETURN 

(For  IRS  use ) 

CURRENT 

A. 

19 

A. 

B. 

19 

A. 

B. 

19 

*• 

B. 

d.  Do  you  owe  any  prior  year  Federal  Tax  for  which  you  have  been  billed?  Q  Yes  Q  No 

(If  answer  is  "Yes,"  attach  statement  giving  explanation.) 


13.  FEE  PAYMENT _ 

I  am  attaching  D  check  Cj  money  order  in  the  amount  of  $25.00  payable  to  the  Treasuier  of  the  United  States.  1  understand 
that  this  constitutes  an  application  fee  which  shall  be  retained  by  the  United  States  whether  or  not  1  arn  granted  the  privilege  of 
enrollment  to  practice  before  the  Internal  Revenue  Service. 


M.  CHANGE  OF  ADDRESS _ 

If  admitted  to  practice  before  the  Internal  Revenue  Service,  I  agree  to  give  the  Director  of  Practice  written  notice  of  any  change 
in  my  mailing  address.  I  agree  further  that,  in  the  event  any  proceedings  shall  be  instituted  against  me  at  any  time  by  the 
Director  of  Practice,  a  written  notice  thereof,  together  with  a  statement  of  the  charges  against  me,  sent'  by  registered  mail  to  the 
last  address  filed  with  the  Director  of  Practice,  shall  constitute  due  and  sufficient  notice. 


15.  ATTENTION:  Before  signing  this  application  (in  duplicate),  make  sure  you  have  executed  it  completely  so  that  your  eligibility 
for  enrollment  can  be  decided  on  the  basis  of  all  the  facts.  Your  application  will  be  i.nvestigaieu  and  any  admitted  Information 
concerning  disciplinary  proceedings,  arrests  or  the  like  will  be  considered  together  with  the  favorable  information  in  your  record. 
However,  a  willfully  false  statement  or  material  omission  in  the  execution  of  this  application  may  be  grounds  for  denial  of  your 
application  or  subsequent  revocation,  disbarment,  or  suspension  of  your  enrollment  to  practice,  oef ore  the  Internal  Revenue  Service- 
and  is  punishable  by  law. 


16.  AFFIDAVIT  -1/  I, _  ,  do  solemnly  swear  (or  affirm)  that  the  statements 

contained  in  the  foregoing  application  are  true  and  correct;  that  1  will  support  and  defend  the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic;  that  I  will  bear  true  faith  and  allegiance  to  the  same;  that  I  take  this  obligation  freely 
without  any  mental  reservation  or  purpose  of  evasion;  that,  if  authorized  to  represent  others  before  the  Internal  Revenue  Service, 

I  will  at  all  times  conduct  myself  strictly  in  compliance  with  the  laws,  regulations,  and  rules  governing  practice  before  the 
Internal  Revenue  Service,  as  now  constituted  or  as  they  may  hereafter  be  lawfully  modified  or  amended;  and  that  I  will  employ  for 
the  purpose  of  maintaining  the  causes  conf  4ded  to  me  such  means  only  as  are  consistent  wtith  truth  and  honor;  so  help  me  God. 


17.  SIGNATURE  OF  Appl-ICANT 

ie.  mailing  address  (Street,  number ,  city  State) 

19. 

(Impress  seal 
here ) 

SUBSCRIBED  AND  SWORN  TO  BEFORE  ME  THIS  (Specify  dale) 

SI  GNATURE  AND  TITLE  OF  PERSON  ADMINISTERING  OATH 

W  An  oath  as  Included  herein  Is  required  of  persons  prosecuting  claims  against  the  United  States  (Title  31,  section  204  and  205,  U.  S.  Code)  and 
may  be  taken  before  any  notary  public,  Justice  of  the  peace  or  other  person  legally  authorized  to  administer  an  oath  in  the  State  or  district 
where  the  same  may  be  administered. 
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APPLICANT’S  NAME  (Last  -  first  -  middle  initial) 
BUSINESS  ADDRESS  (Number  and  street) 


CITY  AND  STATE 


□  ATTOR¬ 
NEY 


□  C.P.A. 


□ 


WRITTEN 

EXAM¬ 

INATION 


□  FORMER  IRS 
EMPLOYEE 


To:  Chief,  Audit  Division 


(City  and  State) 

Please  furnish  promptly  any  information  on  the  applicant  bearing  on 
his  fitness  for  enrollment  to  practice  before  the  Internal  Revenue 
Service,  Ascertain  from  your  files  and  from  your  key  subordinate 
officers  if  there  is  any  unfavorable  information  regarding  this 
applicant. 


ENROLLMENT  CLERK.  COLLECTION  DIVISION  (City  and  State) 


RETURN 

TO 


REGIONAL  INSPECTOR  (City  and  State) 


There  is  no  unfavorable  or  questionable  information  in  our  files  or 
known  to  us  concerning  the  applicant. 


□ 


Information  concerning  applicant  is  set  forth  on  the  back  of  this 
form  or  in  attached  memo(s). 


SIGNATURE  OF  AUDIT  DIVISION  OFFICIAL 


DATE 


FORM  2426  (REV.  2-63) 


PART  4-AUDIT  DIVISION  CIRCULARIZATION 
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APPLICANT’S  NAME  (Last  ■  first  •  middle  initial) 
BUSINESS  ADDRESS  (Number  and  street) 


CITY  AND  STATE 


□  ATTOR¬ 
NEY 


□  C.P.A. 


□ 


WRITTEN 

EXAM¬ 

INATION 


□  FORMER  IRS 
EMPLOYEE 


To:  Chief,  Audit  Division 


(City  and  State) 


Please  furnish  promptly  any  information  on  the  applicant  bearing  on 
his  fitness  for  enrollment  to  practice  before  the  Internal  Revenue 
Service.  Ascertain  from  your  files  and  from  your  key  subordinate 
officers  if  there  is  any  unfavorable  information  regarding  this 
applicant. 


ENROLLMENT  CLERK.  COLLECTION  DIVISION  (City  and  State) 


RETURN 

TO 


REGIONAL  INSPECTOR  (City  and  State) 


There  is  no  unfavorable  or  questionable  information  in  our  files  or 
known  to  us  concerning  the  applicant. 


□ 


Information  concerning  applicant  is  set  forth  on  the  back  of  this 
form  or  in  attached  memo(s). 


SIGNATURE  OF  AUDIT  DIVISION  OFFICIAL 


DATE 


FORM  2426  (REV.  2-63) 


PART  4-AUDIT  DIVISION  CIRCULARIZATION 


62 


ADMINISTRATIVE  PROCEDURE  ACT 


Form  Approved 

Budget  Bureau  No.  48-R338.1 


FORM  23A 

U.S.  TREASURY  DEPARTMENT  *  OFFICE  OF  THE  DIRECTOR  OF  PRACTICE 

FOR  OFFICIAL  USE  ONLY 

(REV.  JULY  1964) 

APPLICATION  FOR  RENEWAL  OF  ENROLLMENT  CARD 

DATE  RENEWAL  CARD  ISSUED 

INSTRUCTIONS:  Type  or  print  ond  file  in  duplicate  with  your  District  Director  of  Interna  I  Revenue,  ot  tent  ion  Enrollment  Clerk. 


Complete  all  sections  and  sign  both  copies.  Attach  check  or  money  order  for  renewal  fee  in  the  amount  of  $5.00  payable  to  Treasurer 
of  the  United  States.  Enrollment  card  last  issued  must  be  attached  or,  if  not  available,  an  explanation  must  be  submitted  with  appli¬ 
cation. 


name  (Last,  first,  middle) 

DATE  OF  BIRTH 

social  security  no. 

home  address  (Number,  street,  city  andState) 

TEL  EPHONE 

office  ao  dr  ess  (,\  umber, 
State) 

street,  city  and 

TELEPHONE 

Attached  is  a  |  |  check  [  |  money  order  in  amount  of  $5.00  payable  to  Treasurer  of  the  United  States. _ 

I  am  enrolled  to  practice  as  an  Q  Attorney  or  Q  Agent,  and  answer  the  following  questions  in  support  of  this  application: 


1.  Have  you  been  cited  to  appear  for  alleged  misconduct  before  any  court  or  any  professional  body  since  the  date  of 
issuance  of  your  last  enrollment  card?  (If  answer  is  "Yes,"  attach  statement  giving  details) 


y  es 


NO 


2.  Since  the  date  of  the  issuance  of  your  last  enrollment  card,  have  you  been  a  defendant  in  a  criminal  proceeding  (ex¬ 
cluding  minor  traffic  violations  to  which  a  fine  or  forfeiture  of  $25.00  or  less  was  imposed)  or  any  proceeding  based 
upon  allegations  of  fraud?  (If  answer  is  "Yes",  attach  statement  giving  detailed  explanation  including  name  and  ■ 
place  of  tribunal  and  the  final  disposition  thereof  by  it) 


3.  INCOME  TAX  INFORMATION: 


a*  Did  you  file  a  Federal  income  tax 


of  the  last  3  years? 


Q  Yes 


return  for  each  b. 
□  No 


Did  you  file  a  declaration  of  estimated  tax 

for  the  current  year  and  each  . .  . — . 

of  last  3  years? I — 1  Yes  I — I  No 


If  answer  is  "No,"  to  3a.  or 
b,  attach  statement  giving  de¬ 
tailed  explanation. 


C.  INFORMATION  CONCERNING  YOUR  RETURN  FILING  RECORD  FOR  THE  CURRENT  YEAR  AND  PREVIOUS  THREE  YEARS: 


YEAR 

EXACT  NAMES  AND  ADDRESS  AS  SHOWN  ON  EACH  RETURN 
(Line  A  relates  to  Declaration  of  Estimated  Tax  Return; 

Line  B  relates  to  Income  Tax  Return) 

LOCATION  OF  OISTRICT 
DIRECTOR’S  OFFICE  WHERE 

EACH  RETURN  WAS  FILED 

SERIAL  NO. 

OF  RETURN 

(For  IRS  use ) 

CURRENT 

A. 

19 

*• 

B. 

19 

A. 

B. 

19 

A. 

B. 

DATEOF  APPLICATION 


SIGN 


ature  (Must  correspond  with  that  shown  on  enrollment  card  last  issued ) 


Dear  Sir: 

Your  application  for  renewal  of  card  to  practice  before  the  Internal  Revenue 
Service  has  been  approved  and  your  new  enrollment  card  is  attached. 


OISTRICT  DIRECTOR 


APPLICANT  PLEASE  NOTE  —  (Enter  your  name  and  address  below) 

r 


“i 


L 


J 


6  P  0  .79-000 
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Senator  Long.  Thank  you,  Mr.  Rains. 

The  next  witness  will  be  Mr.  Donald  E.  Marlowe,  dean  of  engineer¬ 
ing  and  architecture,  Catholic  University. 

STATEMENT  OF  DONALD  E.  MARLOWE,  DEAN  OF  ENGINEERING 

AND  ARCHITECTURE,  CATHOLIC  UNIVERSITY;  ACCOMPANIED 

BY  WILLIAM  D.  PATTON,  LEGISLATIVE  COUNSEL,  NATIONAL 

SOCIETY  OF  PROFESSIONAL  ENGINEERS 

Mr.  Marlowe.  Mr.  Chairman  and  members  of  the  subcommittee, 
I  greatly  appreciate  the  opportunity  to  present  the  views  of  the  Na¬ 
tional  Society  of  Professional  Engineers  on  the  important  legislation 
before  you. 

My  name  is  Donald  E.  Marlowe.  I  am  dean  of  engineering  and 
architecture  at  Catholic  University,  a  registered  professional  engineer, 
and  chairman  of  the  Legislative  and  Government  Affairs  Committee 
of  the  National  Society  of  Professional  Engineers. 

I  have  brought  with  me,  Mr.  Chairman,  Mr.  William  D.  Patton, 
who  is  legislative  counsel  of  the  National  Society  of  Professional 
Engineers. 

Senator  Long.  We  are  happy  to  have  you  here  with  us. 

Mr.  Marlowe.  Our  society  is  composed  of  more  than  63,000  mem¬ 
bers,  all  of  whom  are  qualified  under  applicable  State  engineering  reg¬ 
istration  laws.  The  society’s  membership  is  affiliated  through  53  State 
and  territorial  societies,  and  more  than  450  local  chapters. 

We  are  particularly  interested  in  section  6  of  S.  1336,  and  the  iden¬ 
tical  language  in  S.  1758,  which  would  amend  the  Administrative 
Procedure  Act  to  provide  that : 

Any  person  who  is  a  member  in  good  standing  of  the  bar  of  the  highest  court 
of  any  State,  possession,  territory,  Commonwealth,  or  the  District  of  Columbia 
may  represent  others  before  any  agency. 

The  effect  of  this  provision  would  be  to  authorize  any  member  of 
the  bar  of  any  State  to  represent  others  before  any  Federal  agency, 
with  no  need  to  show  any  additional  qualifications.  While  this  may 
be  appropriate  for  most  agencies,  we  believe  that  in  at  least  the  case 
of  the  U.S.  Patent  Office  it  would  be  contrary  to  and  inconsistent  with 
the  public  interest. 

The  Patent  Office  differs  from  other  agencies  in  that  the  major  part 
of  the  subject  matter  being  presented  to  it  and  under  consideration  by 
it  is  of  a  highly  technical  nature.  In  fact,  as  of  any  given  date  the 
subject  matter  of  existing  patents  and  pending  applications  for  patents 
will  generally  reflect  quite  accurately  the  state  of  scientific  and  en¬ 
gineering  know-how  in  the  country. 

The  subject  matter  of  patents  and  applications  for  patents  in  large 
measure  involves  technical  delineation  of  structure  and  principles  of 
operation  of  inventions,  rather  than  the  application  and  interpreta¬ 
tion  of  legal  principles.  In  the  course  of  prosecution  of  an  applica¬ 
tion  for  patent,  the  issues  most  frequently  encountered  are  those  of 
distinguishing  a  claimed  inventive  structure  over  structures  appearing 
in  issued  patents,  and  prior  scientific  and  other  literature  (usually 
referred  to  as  the  “prior  art”) . 
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The  Patent  Office  employees  who  examine  the  patent  applications 
and  who  seek  out  the  applicable  prior  art  for  evaluating  an  applica¬ 
tion,  all  have  highly  specialized  technical  training.  In  recognition  of 
the  highly  technical  nature  of  this  work  in  the  Patent  Office,  the  Civil 
Service  Commission  requires  that  patent  attorneys  and  patent  in¬ 
terference  examiners  employed  by  the  Patent  Office  have  training 
equivalent  to  that  represented  by  graduation  (with  a  degree  in  one 
of  the  scientific  or  engineering  disciplines)  from  an  accredited  college 
or  university. 

Since  such  high  degree  of  technical  ability  has  been  found  neces¬ 
sary  to  insure  adequacy  of  review  of  an  application  for  patent  pre¬ 
sented  to  the  Patent  Office,  it  is  submitted  that  such  technical  ability 
is  even  more  necessary  in  the  preparation  of  the  application  in  the 
first  instance  to  insure  adequacy  of  subject  matter.  And  this  need 
for  technical  ability  as  a  requirement  for  patent  practice  becomes 
even  more  compelling  when  one  realizes  that  a  major  part  of  practice 
before  the  Patent  Office  involves  such  first  instance  preparation  of 
applications  for  patents,  and  where  needed,  their  subsequent  amend¬ 
ment  to  distinguish  over  prior  art  cited  by  the  technically  trained 
Patent  Office  personnel. 

The  need  for  a  high  level  of  technical  ability  in  patent  practice  has 
been  recognized  by  a  number  of  courts,  including  the  U.S.  Supreme 
Court.  As  recently  as  May  1963,  while  dealing  with  a  matter  relating 
to  patent  practice,  the  Supreme  Court  specifically  noted  the  require¬ 
ment  that — 

a  person  may  be  admitted  [to  patent  practice]  under  either  category  [patent 
attorney  and  patent  agent]  only  by  establishing  that  he  is  of  good  moral  char¬ 
acter  and  of  good  repute  and  possessed  of  the  legal  and  scientific  and  technical 
qualifications  necessary  to  enable  him  to  render  applicants  for  patents  valuable 
service  *  *  *  (Sperry  v.  Florida,  373  U.S.  379  (1962) ) . 

Patent  Office  records  show  that  as  of  March  1,  1965,  a  total  of  8,235 
persons  were  admitted  to  practice  before  that  Office.  Of  these,  6,036, 
or  approximately  73  percent  had  technical  degrees.  All  of  them  had 
some  technical  or  scientific  background  or  qualification.  Of  the  8,235 
total  6,352  were  patent  attorneys.  Of  these,  again,  approximately  73 
percent  had  technical  degrees.  The  records  show,  too,  that  these  per¬ 
centages  have  been  climbing  steadily  in  recent  years.  In  fact,  of  the 
total  increase  of  943  patent  attorneys  registered  with  the.  Patent  Office 
since  1961  (that  is,  during  the  past  4  years),  924,  or  98  percent,  had 
technical  degrees.  These  figures  demonstrate  that  among  those  ad¬ 
mitted  to  patent  practice  technical  degrees  have  now  become  the  rule 
rather  than  the  exception,  and  technical  competence  has  become  a 
publicly  recognized  integral  aspect  of  patent  practice. 

Under  these  circumstances,  we  believe  that  it  would  be  undesirable 
and  contrary  to  the  public  interest  for  Congress  to  adopt  a  law  which 
would  eliminate  the  authority  for  the  Patent  Office  to  require  a  demon¬ 
stration  of  technical  competence.  If  attorneys  without  demonstrated 
technical  competence  were  authorized  to  practice  before  the  Patent 
Office,  as  S.  1336  and  S.  1758  now  provide,  the  public  could  easily  be 
misled  as  to  the  qualifications  of  the  practitioner.  It  is  basic  to  all 
professional  licensing  laws  that  the  primary  purpose  is  to  protect  the 
public  from  unqualified  practitioners.  As  stated  in  a  recent  Delaware 
case  involving  the  State  engineering  registration  law: 
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It.  has  la’en  recognized  since  time  immemorial  that  there  are  some  professions 
and  occupations  which  require  special  skill,  learning,  and  experience  with  respect 
to  which  the  public  ordinarily  does  not  have  sufficient  knowledge  to  determine 
the  qualifications  of  the  practitioner.  The  layman  should  be  able  to  request  such 
services  with  some  degree  of  assurance  that  those  holding  themselves  out  to  iter- 
form  them  are  qualified  to  do  so.  For  the  purpose  of  protecting  the  health, 
safety,  and  welfare  of  its  citizens,  it  is  within  the  police  power  of  the  State  to 
establish  reasonable  standards  to  be  complied  with  as  a  prerequisite  to  engage 
in  such  pursuits.  ( Delaware  v.  Durham,  criminal  action  No.  485,  486,  487,  1960 
term,  supreme  court,  New'  Castle  County,  quoting  from  Clayton  v.  Bennett ,  5  Utah 
152, 298  P.  2d  531.) 

We  believe  that  this  fundamental  principle  should  apply  equally  to 
Federal  agencies.  In  light  of  the  technological  revolution  which  is 
now  sweeping  this  country  and  others,  and  the  explosion  of  technical 
knowledge  which  is  taking  place  and  promises  to  accelerate,  there  can 
be  no  doubt  that  it  is  necessary  today  for  a  qualified  patent  practi¬ 
tioner  to  have  technical  knowledge  and  education  in  the  subject  matter 
with  which  he  deals  and  that  the  public  has  come  to  rely  on  patent 
practitioners  having  such  competence. 

The  argument  that  patent  practice  is  just  another  type  of  law  prac¬ 
tice  and  that  lawyers  can  and  do  practice  in  various  specialized  fields 
of  law  ignore  the  basic  difference  of  substance.  The  substance  of  con¬ 
tract  law,  labor  law,  criminal  law,  et  cetera,  is  the  law  itself,  composed 
of  statutes  and  case  decisions.  But  the  very  heart  of  patent  practice  is 
technology.  A  person  without  an  extensive  background  of  technical 
substance,  no  matter  how  skilled  and  devoted,  cannot  cope  adequately 
with  the  application  of  the  mathematical  and  scientific  data  which 
underlie  patent  applications  and  prosecutions. 

The  point  sometimes  is  raised,  too,  that  attorneys  are  not  required 
to  pass  technical  examinations  to  handle  patent  cases  in  the  courts. 
This  is  true,  but  it  certainly  is  not  inconsistent  with  our  position.  A 
patent  case  in  court  turns  primarily  on  the  interpretation  and  appli¬ 
cation  of  the  patent  statutes  and  case  law  as  related  to  the  particular 
patent  issue;  hence,  fundamentally  the  issues  involved  are  legal. 
They  do  not  require  the  same  detailed  technical  analysis  and  explana¬ 
tion  of  physical  facts  as  does  the  preparation  and  prosecution  of  an 
application  in  the  Patent  Office. 

This  basic  difference  between  the  qualifications  necessary  for  the 
general  practice  of  law  and  the  technical  requirements  of  patent  prac¬ 
tice  is  w'idely  recognized  within  the  legal  profession  itself.  Canon  27 
of  the  American  Bar  Association’s  “Canon  of  Professional  Ethics,” 
for  example,  prohibits  advertising  by  lawyers,  but  makes  the  follow¬ 
ing  specific  exception  for  patent  and  admiralty  practitioners: 

It  is  not  improper  for  a  lawyer  who  is  admitted  to  practice  as  a  proctor  in 
admiralty  to  use  that  designation  on  his  letterhead  or  shingle  or  for  a  lawyer 
who  has  complied  with  the  statutory  requirements  of  admission  to  practice 
before  the  Patent  Office  to  use  the  designation  “ patent  attorney”  or  ‘‘ patent 
lawyer"  *  *  *.  [Emphasis  supplied.] 

Patent  practice  and  admiralty  practice  are  the  only  two  specialties 
in  the  law  so  recognized  by  the  American  Bar  Association.  The  rea¬ 
son,  of  course,  rests  on  the  unique  nature  of  the  subject  matter  involved 
and,  in  the  case  of  patent  lawyers,  the  technical  competence  required. 

A  further  illustration  of  the  recognition,  both  within  the  legal  pro¬ 
fession  and  by  the  public  at  large,  that  patent  practice  is  a  specialty 
apart  from  other  fields  of  law,  and  requires  technical  competence,  is 
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I  he  separate  listing  frequently  provided  for  patent  attorneys  in  direc¬ 
tories  and  similar  publications.  In  the  Washington,  D.C.,  classified 
telephone  book,  for  example,  attorneys  at  law — whether  they  be  gen¬ 
eral  practitioners  or  specialists  in  tax  law,  labor  law,  antitrust  matters, 
or  other  particular  fields — are  listed  under  the  general  heading  of 
“Lawyers,”  but,  significantly,  patent  lawyers— and  apparently  only 
patent  lawyers — are  listed  under  a  separate  heading. 

In  light  of  this,  the  confusion  and  harm  which  could  result  if  any 
attorney,  without  showing  additional  qualification,  were  permitted  to 
practice  before  the  Patent  Office,  seems  clear. 

The  records  of  the  Patent  Office  show  that  from  1897  to  1922  agency 
practice  was  open  to  all  members  of  the  bar  without  further  qualifica¬ 
tion,  just  as  S.  1336  and  S.  1758  would  provide.  This  was  changed, 
however,  because  experience  showed  it  was  not  found  to  be  effective  as 
an  assurance  of  competency  for  this  particularly  demanding  practice. 
We  submit  that  in  the  light,  of  today’s  vast,  technological  revolution, 
the  evils  that  arose  between  1897  and  1922  from  admitting  any  lawyer 
into  patent  practice  without  proof  of  technical  qualifications  would 
be  compounded  many  times  over  if  we  were  to  return  to  that  earlier, 
discarded  procedure. 

Mr.  Chairman,  one  final  comment :  In  the  past  it  has  been  argued  by 
some  persons  that  eliminating  the  requirement  that  patent  practition¬ 
ers  have  a  minimum  technical  competence  would  in  no  way  open  the 
door  to  unqualified  practitioners  since  the  ethics  of  the  legal  profession 
require  that  a  lawyer  undertake  to  represent  a  client  only  in  those 
matters  in  which  he  is  competent.  But  this  simply  begs  the  question. 
The  ethics  of  the  legal  profession  are  not  involved  here.  Professional 
engineers  have  a  similar  code  of  ethics.  The  basic  question  presented 
by  the  pending  bills  is  whether  Congress  wishes  to  change  the  existing 
law  and  procedure  relating  to  the  Patent  Office  and  thereby  dictate  a 
situation  where  it  would  be  possible  for  an  unqualified  person  to  repre¬ 
sent  himself  as  being  capable  of  adequately  handling  important  and 
valuable  property  rights  of  others.  We  know  that  your  answer  will 
be  controlled  by  a  sense  of  responsibility  to  the  welfare  of  the  public. 
Because  we  believe  the  ultimate  objective  in  restricting  patent  practice 
is  to  protect  the  public,  we  strongly  urge  you  to  amend  the  pending 
bills  to  permit  the  Patent  Office  to  continue  its  requirement  of  a  show¬ 
ing  of  competence  in  the  technical  subject  matter  inherent  in  patent 
applications. 

We  appreciate  this  opportunity  to  present  our  views  and  will  be 
happy  to  furnish  any  additional  information  or  comment  you  may 
desire. 

(The  statement  follows:) 

Testimony  of  the  National  Society  of  Professional  Engineers 

Mr.  Chairman  and  members  of  the  subcommittee,  I  greatly  appreciate  the  op¬ 
portunity  to  present  the  views  of  the  National  Society  of  Professional  Engineers 
on  the  important  legislation  before  you. 

My  name  is  Donald  E.  Marlowe.  I  am  dean  of  engineering  and  architecture 
at  Catholic  University,  a  registered  professional  engineer,  and  chairman  of  the 
Legislative  and  Government  Affairs  Committee  of  the  National  Society  of  Profes¬ 
sional  Engineers. 

Our  society  is  composed  of  more  than  63,000  members,  all  of  whom  are  qualified 
under  applicable  State  engineering  registration  laws.  The  society’s  membership 
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is  affiliated  through  53  State  and  territorial  societies,  and  more  than  450  local 
chapters. 

We  are  particularly  interested  in  section  6  of  S.  1336,  and  the  identical  lan¬ 
guage  in  S.  1758,  which  would  amend  the  Administrative  Procedure  Act  to  pro¬ 
vide  that :  “Any  person  who  is  a  member  in  good  standing  of  the  bar  of  the 
highest  court,  of  any  State,  possession,  territory,  commonwealth,  or  the  District 
of  Columbia  may  represent  others  before  any  agency.” 

The  effect  of  this  provision  would  be  to  authorize  any  member  of  the  bar 
of  any  State  to  represent  others  before  any  Federal  agency,  with  no  need  to 
show  any  additional  qualifications.  While  this  may  be  appropriate  for  most 
agencies,  we  believe  that  in  at  least  the  case  of  the  U.S.  Patent  Office  it  would 
be  contrary  to  and  inconsistent  with  the  public  interest. 

The  Patent  Office  differs  from  other  agencies  in  that  the  major  part  of  the 
subject  matter  being  presented  to  it  and  under  consideration  by  it  is  of  a  highly 
technical  nature.  In  fact,  as  of  any  given  date  the  subject  matter  of  existing 
patents  and  pending  applications  for  patents  will  generally  reflect  quite  accurately 
the  state  of  scientific  and  engineering  know-how  in  the  country. 

The  subject  matter  of  patents  and  applications  for  patents  in  large  measure 
involves  technical  delineation  of  structure  and  principles  of  operation  of  inven¬ 
tions,  rather  than  the  application  and  interpretation  of  legal  principles.  In  the 
course  of  prosecution  of  an  application  for  patent,  the  issues  most  frequently  en¬ 
countered  are  those  of  distinguishing  a  claimed  inventive  structure  over  struc¬ 
tures  appearing  in  issued  patents,  and  prior  scientific  and  other  literature 
(usually  referred  to  as  the  “prior  art”) . 

The  Patent  Office  employees  who  examine  the  patent  applications  and  who  seek 
out.  the  applicable  prior  art  for  evaluating  an  application,  all  have  highly 
specialized  technical  training.  In  recognition  of  the  highly  technical  nature  of 
this  work  in  the  Patent  Office,  the  Civil  Service  Commission  requires  that  patent 
attorneys  and  patent  interference  examiners  employed  by  the  Patent  Office  have 
training  equivalent  to  that  represented  by  graduation  (with  a  degree  in  one  of 
the  scientific  or  engineering  disciplines)  from  an  accredited  college  or  university. 

Since  such  high  degree  of  technical  ability  has  been  found  necessary  to  insure 
adequacy  of  review  of  an  application  for  patent  presented  to  the  Patent  Office, 
it  is  submitted  that  such  technical  ability  is  even  more  necessary  in  the  prepara¬ 
tion  of  the  application  in  the  first  instance  to  insure  adequacy  of  subject  matter. 
And  this  need  for  technical  ability  as  a  requirement  for  patent  practice  becomes 
even  more  compelling  when  one  realizes  that  a  major  part  of  practice  before  the 
Patent  Office  involves  such  first  instance  preparation  of  applications  for  patents 
and.  where  needed,  their  subsequent  amendment  to  distinguish  over  prior  art 
cited  by  the  technically  trained  Patent  Office  personnel. 

The  need  for  a  high  level  of  technical  ability  in  patent  practice  has  been  recog¬ 
nized  by  a  number  of  courts,  including  the  U.S.  Supreme  Court.  As  recently 
as  May  1963.  while  dealing  with  a  matter  relating  to  patent  practice,  the  Su¬ 
preme  Court  specifically  noted  the  requirement  that  “a  person  may  be  admitted 
(to  patent  practice)  under  either  category  (patent  attorney  and  patent  agent) 
only  by  establishing  that  he  is  of  good  moral  character  and  of  good  repute  and 
possessed  of  the  legal  and  scientific  and  technical  qualifications  necessary  to 
enable  him  to  render  applicants  for  patents  valuable  service.  *  *  *”  (Sperry  v. 
Florida ,  373  U.S.  379  (1962) . ) 

Patent  Office  records  show  that  as  of  March  1,  1965,  a  total  of  8,235  persons 
was  admitted  to  practice  before  that  Office.  Of  these,  6,036,  or  approximately 
73  percent  had  technical  degrees.  All  of  them  had  some  technical  or  scientific 
background  or  qualification.  Of  the  8,235  total  6,352  were  patent,  attorneys.  Of 
these,  again,  approximately  73  percent  had  technical  degrees.  The  records  show, 
too.  that,  these  percentages  have  been  climbing  steadily  in  recent  years.  In  fact, 
of  the  total  increase  of  943  patent  attorneys  registered  with  the  Patent  Office 
since  1961  (that  is,  during  the  past  4  years),  924,  or  98  percent,  had  technical 
degrees.  These  figures  demonstrate  that  among  those  admitted  to  patent  prac¬ 
tice  technical  degrees  have  now  become  the  rule  rather  than  the  exception,  and 
technical  competence  has  become  a  publicly  recognized  integral  aspect  of  patent 
practice. 

Under  these  circumstances,  we  believe  that  it  would  be  undesirable  and  con¬ 
trary  to  the  public  interest  for  Congress  to  adopt  a  law  which  would  eliminate 
the  authority  for  the  Patent  Office  to  require  a  demonstration  of  technical  com¬ 
petence.  If  attorneys  without  demonstrated  technical  competence  were  authorized 
to  practice  before  the  Patent  Office,  as  S.  1336  and  S.  1758  now  provide,  the  public 
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could  easily  be  misled  as  to  the  qualifications  of  the  practitioner.  It  is  basic  to 
all  professional  licensing  laws  that  the  primary  purpose  is  to  protect  the  public 
from  unqualified  practitioners.  As  stated  in  a  recent  Delaware  case  involving 
the  State  engineering  registration  law : 

“It  has  been  recognized  since  time  immemorial  that  there  are  some  professions 
and  occupations  which  require  special  skill,  learning,  and  experience  with  respect 
to  which  the  public  ordinarily  does  not  have  sufficient  knowledge  to  determine  the 
qualifications  of  the  practitioner.  The  layman  should  be  able  to  i*equest  such 
services  with  some  degree  of  assurance  that  those  holding  themselves  out  to  per¬ 
form  them  are  qualified  to  do  so.  For  the  purpose  of  protecting  the  health,  safety, 
and  welfare  of  its  citizens,  it  is  within  the  police  power  of  the  State  to  establish 
reasonable  standards  to  be  complied  with  as  a  prerequisite  to  engage  in  such  pur¬ 
suits.”  ( Delaware  v.  Durham,  criminal  action  No.  485,  486,  487,  1960  term, 
Superior  Court,  New  Castle  County,  quoting  from  Clayton  v.  Bennett,  5  Utah  152, 
298  P  2d.  531). 

We  believe  that  this  fundamental  principle  should  apply  equally  to  Federal 
agencies.  In  light  of  the  technological  revolution  which  is  now  sweeping  this 
country  and  others,  and  the  explosion  of  technical  knowledge  which  is  talcing 
place  and  promises  to  accelerate,  there  can  be  no  doubt  that  it  is  necessary  today 
for  a  qualified  patent  practitioner  to  have  technical  knowledge  and  education  in 
the  subject  matter  with  which  he  deals  and  that  the  public  has  come  to  rely  on 
patent  practitioners  having  such  competence. 

The  argument  that  patent  practice  is  just  another  type  of  law  practice  and  that 
lawyers  can  and  do  practice  in  various  specialized  fields  of  law  ignores  the  basic 
difference  of  substance.  The  substance  of  contract  law,  labor  law,  criminal  law, 
ect.,  is  the  law  itself,  composed  of  statutes  and  case  decisions.  But  the  very  heart 
of  patent  practice  is  technology.  A  person  without  an  extensive  background  of 
technical  substance,  no  matter  how  skilled  and  devoted,  cannot  cope  adequately 
with  the  application  of  the  mathematical  and  scientific  data  which  underlie  patent 
applications  and  prosecutions. 

The  point  sometimes  is  raised,  too,  that  attorneys  are  not  required  to  pass  tech¬ 
nical  examinations  to  handle  patent  cases  in  the  courts.  This  is  true,  but  it 
certainly  is  not  inconsistent  with  our  position.  A  patent  case  in  court  turns 
primarily  on  the  interpretation  and  application  of  the  patent  statutes  and  case 
law  as  related  to  the  particular  patent  issue;  hence,  faundamentally  the  issues 
involved  are  legal.  They  do  not  require  the  same  detailed  technical  analysis  and 
explanation  of  physical  facts  as  does  the  preparation  and  prosecution  of  an  appli¬ 
cation  in  the  Patent  Office. 

This  basic  difference  between  the  qualifications  necessary  for  the  general  prac¬ 
tice  of  law  and  the  technical  requirements  of  patent  practice  is  widely  recognized 
within  the  legal  profession  itself.  Canon  27  of  the  American  Bar  Association’s 
Canon  of  Professional  Ethics,  for  example,  prohibits  advertising  by  lawyers,  but 
makes  the  following  specific  exception  for  patent  and  admiralty  practitioners : 

“It  is  not  improper  for  a  lawyer  who  is  admitted  to  practice  as  a  proctor  in 
admiralty  to  use  that  designation  on  his  letterhead  or  shingle  or  for  a  lawyer  who 
has  complied  with  the  statutory  requirements  of  admission  to  practice  before  the 
Patent  Office  to  use  the  designation  ‘patent  attorney’  or  ‘patent  lawyer’.  *  *  *” 
[Emphasis  supplied.] 

Patent  practice  and  admiralty  practice  are  the  only  two  specialties  in  the 
law  so  recognized  by  the  American  Bar  Association.  The  reason,  of  course, 
rests  on  the  unique  nature  of  the  subject  matter  involved  and,  in  the  case  of 
patent  lawyers,  the  technical  competence  required.  A  further  illustration  of 
the  recognition,  both  within  the  legal  profession  and  by  the  public  at  large, 
that  patent  practice  is  a  specialty  apart  from  other  fields  of  law.  and  requires 
technical  competence,  is  the  separate  listing  frequently  provided  for  patent 
attorneys  in  directories  and  similar  publications.  In  the  Washington,  D.C., 
classified  telephone  book,  for  example,  attorneys  at  law — whether  they  be 
general  practitioners  or  specialists  in  tax  law,  labor  law,  antitrust  matters, 
or  other  particular  fields — are  listed  under  the  general  heading  of  “Lawyers,” 
but.  significantly,  patent  lawyers — and  apparently  only  patent  lawyers — are 
listed  under  a  separate  heading. 

In  light  of  this,  the  confusion  and  harm  which  could  result  if  any  attorney, 
without  showing  additional  qualification,  were  permitted  to  practice  before 
the  Patent  Office,  seems  clear. 

The  records  of  the  Patent  Office  show  that  from  1897  to  1922  agency  practice 
was  open  to  all  members  of  the  bar  without  further  qualification,  just  as 
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S.  1336  and  S.  1758  would  provide.  This  was  changed,  however,  because  experi¬ 
ence  showed  it  was  not  found  to  be  effective  as  an  assurance  of  competency 
for  this  particularly  demanding  practice.  We  submit  that  in  the  light  of 
today’s  vast  technological  revolution,  the  evils  that  arose  between  1897  and 
1922  from  admitting  any  lawyer  into  patent  practice  without  proof  of  technical 
qualifications  would  be  compounded  many  times  over  if  we  were  to  return 
to  that  earlier,  discarded  procedure. 

Mr.  Chairman,  one  final  comment.  In  the  past  it  has  been  argued  by  some 
persons  that  eliminating  the  requirement  that  patent  practitioners  have  a 
minimum  technical  competence  would  in  no  way  open  the  door  to  unqualified 
practitioners  since  the  ethics  of  the  legal  profession  require  that  a  lawyer 
undertake  to  represent  a  client  only  in  those  matters  in  which  he  is  compe¬ 
tent.  But  this  simply  begs  the  question.  The  ethics  of  the  legal  profession 
are  not  involved  here.  Professional  engineers  have  a  similar  code  of  ethics. 
The  basic  question  presented  by  the  pending  bills  is  whether  Congress  wishes 
to  change  the  existing  law  and  procedure  relating  to  the  Patent  Office  and 
thereby  dictate  a  situation  where  it  would  be  possible  for  an  unqualified 
person  to  represent  himself  as  being  capable  of  adequately  handling  im¬ 
portant  and  valuable  property  rights  of  others.  We  know  that  your  answer 
will  be  controlled  by  a  sense  of  responsibility  to  the  welfare  of  the  public. 
Because  we  believe  the  ultimate  objective  in  restricting  patent  practice  is 
to  protect  the  public,  we  strongly  urge  you  to  amend  the  pending  bills  to 
permit  the  Patent  Office  to  continue  its  requirement  of  a  showing  of  compe¬ 
tence  in  the  technical  subject  matter  inherent  in  patent  applications. 

We  appreciate  this  opportunity  to  present  our  views  and  will  be  happy  to 
furnish  any  additional  information  or  comment  you  may  desire. 

Senator  Long.  Thank  you,  Dean  Marlowe.  We  appreciate  having 
your  very  helpful  statement.  We  have  heard  your  testimony  along 
the  lines  of  this  bill  before  this  committee  before.  We  appreciate 
your  courtesy  in  appearing  before  this  committee. 

Mr.  Patton,  we  welcome  you  back  home.  I  recall  that  several 
years  ago,  you  were  on  the  staff  of  the  Judiciary  Committee,  and 
as  Mr.  Fensterwald  suggested,  on  the  other  side  of  the  table. 

Mr.  Patton.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here. 

Senator  Long.  Thank  you,  to  both  of  you  gentlemen,  very  much. 

The  next  witness  is  Mr.  John  F.  Sonnett  of  the  American  Institute 
of  Certified  Public  Accountants.  And  I  understand  that  he  has 
some  other  officials  with  him. 

Will  you  gentlemen  please  come  forward? 

Mr.  Sonnett,  we  are  glad  to  have  you.  And  will  you  give  us 
the  names  of  the  gentlemen  with  you  for  the  record. 

STATEMENT  OF  JOHN  F.  SONNETT,  AMERICAN  INSTITUTE  OF 

CERTIFIED  PUBLIC  ACCOUNTANTS;  ACCOMPANIED  BY  THOMAS 

D.  FLYNN,  IRWIN  SCHNEIDERMAN,  AND  THOMAS  J.  GRAVES 

Mr.  Sonnett.  Mr.  Chairman,  we  have  submitted  biographical 
statements  which  will  shorten  the  problem  of  introduction. 

Senator  Long.  We  have  those,  and  they  will  be  included  in  the 
record. 

(The  biographical  sketches  are  as  follows:) 

American  Institute  of  Certified  Public  Accountants,  New  York,  N.Y. 

BIOGRAPHICAL  SKETCH  OF  JOHN  F.  SONNETT 

Sonnett,  John  F.,  lawyer;  born,  Throggs  Neck,  N.Y.,  July  12,  1912;  B.S., 
Fordham  University,  1933 ;  LL.B.,  Fordham  University,  1936.  Executive  and 
chief  assistant  to  U.S.  attorneys  for  southern  district,  New  York,  1941-43; 
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special  assistant  attorney  general  in  charge,  New  York  Office  War  Frauds, 
Department  of  Justice  1943;  special  counsel,  Navy,  assigned  to  Under  Secre¬ 
tary  of  Navy,  1945;  assistant  U.S.  attorney  general  in  charge,  Claims  Divi¬ 
sion,  Department  of  Justice,  1945-47,  in  charge  of  Antitrust  Division  1947-48. 

BIOGRAPHICAL  SKETCH  OF  THOMAS  D.  FLYNN 

Flynn,  Thomas  D.,  certified  public  accountant;  bom  Los  Angeles,  Calif., 
March  29.  1913 ;  B.A.,  Princeton  University  1935 ;  M.S.,  Columbia  University 
1939 ;  staff  assistant,  U.S.  Senate  Committee  on  Interstate  Commerce,  1935- 
38;  staff  member,  Federal  Trade  Commission  1939-40;  joined  Arthur  Young 
&  Co.,  1940 ;  presently  partner  in  New  York  office ;  member  Phi  Beta  Kappa 
and  Beta  Gamma  Sigma ;  president,  American  Institute  of  Certified  Public 
Accountants. 

BIOGRAPHICAL  SKETCH  OF  THOMAS  J.  GRAVES 

Graves,  Thomas  J.,  certified  public  accountant ;  born  Tell  City,  Ind.,  October  22, 
1916;  B.S.M.C.L.,  University  of  Notre  Dame,  1938;  joined  Haskins  &  Sells,  1938; 
partner,  Haskins  &  Sells,  1953- ;  chairman,  committee  on  Federal  taxation. 
American  Institute  of  Certified  Public  Accountants  1962- ;  member,  Advisory 
Group  to  Commissioner  of  Internal  Revenue  1959-61 ;  member,  Committee  on 
Taxation,  U.S.  Chamber  of  Commerce. 

BIOGRAPHICAL  SKETCH  OF  IRWIN  SCIINEIDERMAN 

Schneiderman,  Irwin,  lawyer ;  born  New  York  City,  May  28,  1923 ;  B.A., 
Brooklyn  College,  1943  ;  LL.B.C.L.  Harvard,  1948;  active  duty  U.S.  Navy,  1943—46, 
lieutenant  (junior  grade)  ;  Associated  Cahill,  Gordon,  Reindel  &  Obi  1948-58; 
partner  Cahill,  Gordon,  Reindel  &  Obi  1959- ;  director,  Seaboard  World  Airlines, 
Inc. ;  director,  Continental  Telephone  Co. ;  member,  American  Bar  Association, 
Association  of  the  Bar  of  the  City  of  New  York,  Harvard  Club  of  New  York  City, 
Wings  Club ;  office,  80  Pine  Street,  New  York  City. 

Mr.  Sox  nett.  We  have  Mr.  Flynn  to  my  left,  who  may  have  some 
preliminary  remarks.  He  is  the  president  of  the  American  Institute 
of  Certified  Public  Accountants.  And  you  may  find  his  background  of 
some  particular  interest,  Mr.  Chairman,  in  the  light  of  his  govern¬ 
mental  as  well  as  private  service. 

We  have  on  my  right  Mr.  Schneiderman,  who  is  one  of  my  partners, 
I  being  a  lawyer. 

And  we  have  to  Mr.  Flynn's  left,  Mr.  Thomas  J.  Graves,  who  is 
active  on  the  commitee  on  taxation  of  the  institute. 

We  have  a  statement  of  eight  pages.  Mr.  Chairman,  which  I  would 
request  you  include  in  the  record.  And  we  would  like  your  permission 
to  depart  from  it  if  we  may. 

Senator  Long.  Very  well.  Your  entire  statement  will  be  shown  in 
the  record,  without  objection. 

(The  statement  on  behalf  of  the  American  Institute  of  Certified 
Public  Accountants  is  as  follows :) 

Statement  of  American  Institute  of  Certified  Public  Accountants 
Concerning  S.  1758  and  Section  6(b)  of  S.  1336 

Tlie  American  Institute  of  Certified  Public  Accountants  is  tbe  only  national 
organization  of  certified  public  accountants.  Tbe  present  membership  of  the 
institute  is  more  than  53,000,  with  members  in  every  State  of  the  United  States 
and  in  the  District  of  Columbia. 

The  objectives  of  the  institute  are  to  maintain  and  enhance  tbe  professional 
standards  of  the  accounting  profession  to  the  end  that  members  of  tbe  pro¬ 
fession  may  render  an  effective  service  to  the  public  in  the  accounting  field. 

i.  institute’s  interest  in  the  legislation 

The  institute  has  sought  an  opportunity  to  comment  on  the  legislation 
before  this  subcommittee  with  some  reluctance.  On  the  surface  at  least,  the 
bills  under  consideration  appear  to  involve  matters  of  exclusive  concern  to  the 
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legal  profession.  The  presentation  of  the  institute’s  views  may  be  easily  mis¬ 
understood,  therefore,  as  a  gratuitious  attempt  to  hamper  the  legal  profession  in 
the  attainment  of  its  legislative  goals. 

Any  such  misreading  of  the  institute’s  purposes  in  testifying  on  these  legis¬ 
lative  proposals  would  deeply  concern  us.  Lawyers  and  certified  public  account¬ 
ants  are  constantly  collaborating  in  the  service  of  mutual  clients,  and  the 
preservation  of  that  harmonious  working  relationship  is  of  considerable  import¬ 
ance  to  both  professions  and  to  the  public.  Moreover,  the  American  Bar  Associa¬ 
tion  and  the  American  Institute  have  been  engaged  for  years  in  a  persistent 
effort  to  encourage  cordial  relations  between  attorneys  and  CPA’s  and  to  resolve, 
in  the  best  interests  of  all  concerned,  any  differences  which  might  create  fric¬ 
tion  between  the  two  groups. 

Because  it  places  such  a  high  value  on  the  maintenance  of  a  friendly  spirit 
of  cooperation  between  the  two  professions,  the  institute  has  hesitated  to  inter¬ 
vene  in  this  legislative  situation.  It  has  done  so  only  because  the  legislation, 
which  may  not  be  required  to  meet  a  genuine  need,  could  adversely  affect  the 
rights  of  its  members — rights  that  are  essential  to  the  effective  operation  of 
the  Nation’s  tax  system. 

The  interest  of  the  institute  in  the  proposed  legislation  arises  out  of  the  fact 
that  many  members  of  the  institute  regularly  appears  before  Federal  administra¬ 
tive  agencies,  particularly  the  Treasury  Department  and  the  Internal  Revenue 
Service  of  that  Department. 

The  field  of  Federal  tax  practice  has  long  been  an  area  in  which  certified  public 
acountants  have  possessed  a  special  competence  to  assist  taxpayers  in  their 
dealing  with  the  Internal  Revenue  Service.  This  has  resulted  in  assistance  to  the 
Treasury  Department  itself  in  the  efficient  performance  of  its  duties  in  the 
collection  of  the  public  revenues. 

Despite  the  valuable  service  rendered  by  CPA’s  in  aiding  the  public  in  its 
dealing  with  the  Government,  a  long  series  of  bills  has  been  introduced  over 
many  years  seeking  to  impose  limitations  of  varying  severity  on  representation 
by  nonlawyers  before  Federal  agencies.  In  some  of  the  bills,  the  limiting  factors 
have  been  expressed  in  broad  general  terms  that  could  later  be  interpreted  to 
the  great  disadvantage  of  the  nonlawyer  representatives.  The  institute  has 
been  compelled  to  oppose  these  provisions  through  the  years — joining  with  other 
groups  which  share  our  conviction  that  each  individual  agency  ought  to  retain 
the  right  to  determine  the  extent  to  which  it  will  permit  nonlawyers  to  practice 
before  it  and  the  rules  under  which  such  practice  should  be  conducted. 

The  Federal  agencies  have  a  variety  of  purposes.  They  must  resolve  issues 
which  involve  a  vast  amount  of  technical  and  professional  information  of  an 
accounting,  engineering,  economic,  or  scientific  nature.  As  the  Court  of  Appeals 
for  the  Second  Circuit  said :  ‘‘Accounting  concepts  are  a  foreign  language  to 
some  lawyers  in  almost  all  cases,  and  to  almost  all  lawyers  in  some 
cases”  (296  F.  2d  918,  922).  Because  of  the  complexity  and  diversity  of  the 
issues  confronting  the  agencies,  they  must  be  free  to  decide  who  should  be 
authorized  to  appear  before  them.  It  is  undesirable,  in  our  view,  to  adopt  any 
general  rule  limiting  the  extent  to  which  the  agencies  may  recognize  experts  of 
various  kinds.  The  enactment  of  such  a  general  rule  would  greatly  handicap 
the  agencies  in  discharging  the  responsibilities  assigned  to  them  by  Congress. 

II.  COMMENTS  ON  S.  1758  AND  SECTION  6(b)  OF  S.  1336 

For  convenience,  our  remarks  are  directed  to  S.  1758.  However,  they  apply 
equally  to  section  6(b)  of  S.  1336. 

A.  Treasury  exemption  from  bill 

The  institute  recommends  that  the  Treasury  Department  be  exempted  from 
the  requirements  of  S.  1758. 

It  believes  that  section  101(a)  of  S.  1758,  dealing  with  the  automatic  admis¬ 
sion  of  lawyers,  is  unnecessary  as  it  relates  to  the  Treasury  Department.  As 
you  no  doubt  know,  the  Treasury  Department  already  accepts  membership  in 
the  bar  as  a  demonstration  of  sufficient  competence  to  permit  lawyers  to  practice 
before  the  Internal  Revenue  Service  by  virtue  of  their  professional  status  alone. 
This  recognition  is  also  accorded  to  certified  public  accountants. 

All  that  is  required  of  lawyers  and  certified  public  accountants  is  the  filing  of 
an  application  and  the  payment  of  a  nominal  filing  fee.  The  one  other  procedure 
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followed  by  the  Treasury  Department  is  to  make  an  investigation  of  an  appli¬ 
cant’s  character  and  reputation,  which  includes  a  review  of  his  personal  tax 
returns  for  years  not  closed  by  the  statute  of  limitations.  Certified  public 
accountants  have  not  found  these  enrollment  procedures  to  be  burdensome. 

If  the  Treasury  Department  is  not  exempted  from  the  legislation,  we  believe 
that  modifications  should  be  made  in  its  provisions,  and  we  respectfully  request 
your  consideration  of  our  suggestions  for  revision  which  are  set  forth  below. 

B.  Recommended  modification  if  section  101(a)  is  to  apply  to  the  Treasury 
Department 

1.  Automatic  admission. — The  field  of  Federal  tax  practice  before  the  Treasury 
Department  has  been  the  subject  of  extended  consideration  and  negotiation  by 
and  between  representatives  of  the  American  Bar  Association  and  the  institute 
over  a  number  of  years.  This  has  resulted  in  the  adoption  of  a  joint  statement 
of  principles  relating  to  practice  in  the  field  of  Federal  income  taxation.  (This 
statement  appears  on  pp.  10  to  15  of  the  attached  booklet. ) 

The  joint  statement  recognizes  the  special  and  separate  competence  of  both 
lawyers  and  certified  public  accountants  in  the  field  of  Federal  tax  practice 
and  recommends  the  desirability  of  cooperation  between  the  two  professions. 
Thus,  section  1  of  the  joint  statement  entitled  “Collaboration  of  Lawyers  and 
Certified  Public  Accountants”  stated  in  part : 

“Many  problems  connected  with  business  require  the  skills  or  both  lawyers 
and  certified  public  accountants  and  there  is  every  reason  for  a  close  and  friendly 
cooperation  between  the  two  professions.  Lawyers  should  encourage  their 
clients  to  seek  the  advice  of  certified  public  accountants  whenever  accounting 
problems  arise  and  certified  public  accountants  should  encourage  clients  to  seek 
the  advice  of  lawyers  whenever  legal  questions  are  presented.” 

Section  6  of  the  joint  statement  entitled  “Representation  of  Taxpayers  Before 
Treasury  Department”  states : 

“Under  Treasury  Department  regulations  lawyers  and  certified  public  ac¬ 
countants  are  authorized,  upon  a  showing  of  their  professional  status,  and 
subject  to  certain  limitations  as  defined  in  the  Treasury  rules,  to  represent  tax¬ 
payers  in  proceedings  before  that  Department.  If,  in  the  course  of  such  pro¬ 
ceedings,  questions  arise  involving  the  application  of  legal  principles,  a  lawyer 
should  be  retained,  and  if,  in  the  course  of  such  proceedings  accounting  ques¬ 
tions  arise,  a  certified  public  accountant  should  be  retained.” 

In  1956.  the  Secretary  of  the  Treasury,  in  an  interpretation  of  Treasury 
Department  Circular  230,  commented  with  favor  on  the  progress  toward  co¬ 
operation  in  matters  of  Federal  tax  practice  which  had  been  made  by  members 
of  the  legal  and  accounting  professions.  In  this  interpretation  (see  pp.  7-9  of 
the  attached  booklet) ,  the  Secretary  stated  : 

“The  Department  has  properly  placed  on  its  enrolled  agents  and  enrolled 
attorneys  the  responsibility  of  determining  when  the  assistance  of  a  member 
of  the  other  profession  is  required.  This  follows  from  the  provisions  in  section 
10.2  ( z )  that  enrolled  attorneys  must  observe  the  canons  of  ethics  of  the  American 
Bar  Association  and  enrolled  agents  must  observe  the  ethical  standards  of  the 
accounting  profession.  The  Department  has  been  gratified  to  note  the  extent 
to  which  the  two  professions  over  the  years  have  made  progress  toward  mutual 
understanding  of  the  proper  sphere  of  each,  as  for  example,  in  the  joint  state¬ 
ment  of  principles  relating  to  practice  in  the  field  of  Federal  income  taxation.” 

Since  there  have  been  repeated  efforts  in  the  past  to  eliminate  or  restrict 
the  historical  right  of  certified  public  accountants  to  represent  taxpayers  before 
the  Treasury  Department,  the  institution  is  naturally  concerned  with  any  action 
which  might  have  the  effect,  directly  or  indirectly,  of  endangering  that  right 
The  institute  fears  that  S.  1758  could  have  just  such  an  effect. 

If  it  is  deemed  necessary  to  enact  automatic  admission  legislation,  we  believe 
certified  public  accountants  should  be  accorded  treatment  similar  to  attorneys 
in  connection  with  practice  before  the  Internal  Revenue  Service  and  that  the 
right  of  certified  public  accountants  to  represent  others  before  the  Internal 
Revenue  Service  should  be  expressly  recognized.  This  would  continue  the  pres¬ 
ent  Treasury  Department  rules  which  make  no  distinction  between  lawyers  and 
certified  public  accountants  regarding  admission  to  practice. 

2.  Elimination  of  the  power  of  attorney  procedure  is  not  in  the  public  inter¬ 
est. — The  institute  believes  that  section  101(b)  of  S.  1758,  which  would  limit 
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the  Treasury  Department's  power  of  attorney  procedure,  is  not  in  the  interest 
of  taxpayers,  tax  practitioners,  or  the  Treasury  Department. 

Under  current  procedures,  evidence  of  authority  to  represent  a  client  before  the 
Treasury  Department  and  to  obtain  information  from  the  Treasury  Department 
with  respect  to  the  client’s  affairs  must  be  established  by  the  tiling  of  a  power 
of  attorney  signed  by  the  client.  While  this  may  sometimes  be  slightly  incon¬ 
venient,  we  believe  that  the  requirement  ought  to  be  maintained. 

The  requirement  for  a  power  of  attorney  gives  the  taxpayer  the  ability  to 
specify  and  limit  the  subject  matter  which  may  be  discussed  by  his  representative 
with  the  Treasury  Department.  It  protects  employees  of  the  Treasury  Depart¬ 
ment  in  disclosing  confidential  information  with  respect  to  a  taxpayer’s  affairs 
to  the  taxpayer’s  representative.  It  avoids  the  possibility  of  confusion  as  to 
which  representative  of  a  taxpayer  has  responsibility  for  and  authority  with 
respect  to  a  tax  return  for  a  given  year  or  a  specific  tax  matter.  For  these 
reasons,  the  institute  believes  it  is  in  the  public  interest  to  retain  the  present 
power  of  attorney  procedure  with  respect  to  all  practitioners  before  the 
Treasury  Department. 

III.  CONCLUSION 

We  respectfully  recommend  that  the  Treasury  Department  be  excluded  from 
the  provisions  of  S.  1758  and  section  6(b)  of  S.  1336.  However,  if  it  is  deemed 
desirable  to  include  the  Treasury  Department,  we  believe  that  the  modifications 
already  mentioned  should  be  made.  The  institute  would  be  happy  to  cooperate 
with  counsel  for  the  subcommittee  in  preparing  such  modifications. 

We  have  just  recently  learned  that  S.  1879  is  also  before  this  subcommittee 
for  consideration.  We  have  not  had  an  opportunity  to  analyze  this  bill  which 
would  completely  supersede  the  Administrative  Procedure  Act  of  1946.  Ac¬ 
cordingly,  we  request  an  opportunity  to  submit  a  supplemental  statement  ad¬ 
dressed  to  this  bill. 

Because  of  its  vital  importance  to  our  members,  we  are  grateful  for  the  oppor¬ 
tunity  to  comment  on  the  legislation  before  this  subcommittee. 


THE  PROFESSIONAL  RELATIONS  OF  LAWYERS  AND  CERTIFIED 

PUBLIC  ACCOUNTANTS 

1957 :  A  Joint  Report  by  Committees  of  the  American  Bar  Association  and 
the  American  Institute  of  Accountants 

JOINT  REPORT  OF  SPECIAL  COMMITTEE  ON  PROFESSIONAL  RELATIONS  OF  AMERICAN 

BAR  ASSOCIATION  AND  COMMITTEE  ON  RELATIONS  WITH  BAR  OF  AMERICAN  IN¬ 
STITUTE  OF  ACCOUNTANTS 

Because  of  the  interrelationship  of  financial  and  legal  aspects  of  the  modern 
economy  there  sometimes  is  a  basis  for  dispute  as  to  whether  a  particular 
matter  properly  falls  within  the  field  of  law  or  within  the  field  of  competence 
of  certified  public  accountants.  The  Committee  on  Professional  Relations  of 
the  American  Bar  Association  and  the  Committee  on  Relations  with  the  Bar 
of  the  American  Institute  of  Accountants  believe  that  any  such  question  that 
may  arise  between  the  two  professions  should  be  resolved  by  conference  and 
cooperation.  One  of  the  principal  fields  in  which  such  questions  have  arisen  is 
Treasury  practice. 

In  1951  the  American  Bar  Association  and  American  Institute  of  Accountants 
adopted  a  joint  statement  of  principles  relating  to  practice  in  the  field  of  Federal 
income  taxation,  for  the  guidance  of  members  of  each  profession. 

On  January  30,  1956,  the  Secretary  of  the  Treasury  issued  a  statement  inter¬ 
preting  Treasury  Department  Circular  230  relating  to  practice  before  the 
Department.  In  this  statement  the  Secretary  mentioned  the  need  for  uniformity 
in  interpretation  and  administration  of  the  regulations  governing  practice  be¬ 
fore  the  Department  and  stated  that  the  Department  has  properly  placed  on 
lawyers  and  accountants,  under  the  Department’s  ethical  requirements,  respon¬ 
sibility  for  determining  when  the  assistance  of  a  member  of  the  other  profession 
is  required.  He  cited  with  gratification,  “the  extent  to  which  the  two  profes¬ 
sions  over  the  years  have  made  progress  toward  mutual  understanding  of  the 
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proper  sphere  of  each,  as  for  example  in  the  joint  statement  of  principles  re¬ 
lating  to  practice  in  the  field  of  Federal  income  taxation.” 

In  concluding  his  statement,  the  Secretary  said  that  relationships  of  lawyers 
and  accountants  in  Treasury  practice  would  be  kept  under  surveillance,  so  that, 
if  necessary,  the  matter  can  be  reviewed  later  to  determine  whether  amendment 
of  the  regulations  governing  practice  before  the  Department  or  other  appropri¬ 
ate  action  is  necessary. 

Consideration  of  the  public  interest  and  the  best  interests  of  both  professions 
seems,  therefore,  to  require  expansion  of  voluntary  machinery  for  self-discipline 
by  both  professions  and  cooperation  between  them  to  enable  differences  between 
lawyers  and  certified  public  accountants  as  they  may  arise — whether  in  tax 
practice  or  elsewhere — to  be  resolved  by  conference  and  negotiation,  and  not  by 
litigation. 

To  this  end.  the  Special  Committee  on  Professional  Relations  of  the  American 
Bar  Association  and  the  Committee  on  Relations  with  the  Bar  of  the  American 
Institute  of  Accountants  have  agreed  that  the  National  Conference  of  Lawyers 
and  Certified  Public  Accountants,  composed  of  members  of  the  two  committees, 
should  serve  as  a  joint  committee  to  consider  differences  arising  between  the  two 
professions  and  disputes  involving  questions  of  what  constitutes  the  practice  of 
law  or  accounting. 

The  joint  committee  recommends  the  following  procedures  : 

1.  That  with  respect  to  the  field  of  Federal  income  taxation,  the  two  pro¬ 
fessions  continue  to  adhere  to  the  statement  of  principles,  approved  by  the 
governing  bodies  of  the  American  Bar  Association  and  the  American  Insti¬ 
tute  of  Accountants  in  1951.  It  is  recognized  that  the  statement  is  a  guide 
to  cooperation  and  does  not  presume  to  be  a  definition  of  the  practice  of 
law  or  the  practice  of  accounting. 

2.  That  State  organizations  of  the  two  professions  consider  the  establish¬ 
ment  in  each  State  of  a  joint  committee  similar  to  the  national  conference 
for  consideration  of  differences  arising  between  members  of  the  two 
professions. 

3.  That  before  any  State  organizations  of  either  profession  shall  institute 
or  participate  in  litigation  or  disputes  involving  differences  between  mem¬ 
bers  of  the  two  professions,  or  involving  questions  of  what  constitutes  the 
practice  of  law  or  accounting,  such  differences  and  questions  be  referred  to 
joint  committees  of  State  organizations  of  the  two  professions,  where  such 
committees  exist,  or  to  the  national  conference. 

4.  That,  in  the  interest  of  uniformity,  State  committees  maintain  close 
coordination  with  the  national  conference:  and  if  resolution  of  differences 
seems  impossible  at  the  local  and  State  level,  they  be  referred  to  the  national 
conference.  Particularly  in  the  early  years,  it  would  seem  to  be  in  the 
best  interest  of  all  concerned  for  the  national  conference  to  participate  ac¬ 
tively  in  the  consideration  and  settlement  of  disputes  which  might  serve  as 
guides  and  precedents  for  other  eases. 

5.  That — again  in  the  interest  of  uniformity — where  joint  committees 
at  the  State  level  are  appointed  to  deal  with  any  differences  which  may 
arise,  they  be  limited,  where  possible,  to  one  to  a  State,  and  their  structure 
and  procedure  follow  the  pattern  of  the  national  conference. 

It  is  hoped  and  believed  that  resolution  of  specific  cases  as  suggested  above 
will  in  time  provide  a  body  of  precedent  which  will  come  to  serve  as  a  guide 
to  members  of  the  two  professions.  'Such  a  body  of  precedent  will,  we  think, 
prove  of  more  practical  value  than  attempts  to  find  acceptable  definitions  of 
the  fields  of  the  two  professions. 

The  efforts  of  the  national  conference  are  not,  of  course,  intended  to  be  punitive 
in  nature.  Their  objective  will  be  to  avoid  conflict  and  to  encourage  and  enable 
continuing  cooperation  between  lawyers  and  certified  public  accountants  in 
accordance  with  the  ethical  standards  of  the  two  professions. 

For  the  American  Bar  Association : 

William  ,J.  Jameson, 

Chairman,  Special  Committee  on  Professional  Relations, 

For  the  American  Institute  of  Accountants : 

John  W.  Queenan, 

Chairman,  Committee  on  Relations  With  Bar. 
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Department  of  the  Treasury 

TREASURY  DEPARTMENT  INTERPRETATION  OF  SECTION  10.2  OF  TREASURY  DEPARTMENT 

CIRCULAR  230  (31  CFR  10.2) 

For  some  months  the  Treasury  Department  has  had  under  consideration 
the  revision  of  Treasury  Department  Circular  230  relating  to  practice  before 
the  Department. 

Congress  has  given  the  Treasury  Department  the  responsibility  of  regulating 
practice  before  the  Department.  It  is  in  the  exercise  of  this  responsibility  that 
the  Department  has  issued  the  rules  and  regulations  set  forth  in  Circular  230, 
taking  into  consideration,  among  other  things,  the  need  of  taxpayers  for  tax 
advice  and  assistance,  the  number  of  tax  returns  filed  each  year,  the  volume 
and  complexity  of  problems  relating  thereto,  the  skills  and  training  required  for 
proper  representation  of  taxpayers’  interests  and  the  availability  of  people  who 
can  provide  such  service. 

The  Department  believes  the  standards  prescribed  in  Circular  230  have 
generally  operated  in  a  highly  satisfactory  manner,  have  made  available  to 
taxpayers  representatives  to  assist  them  in  presenting  their  interests  to  the 
Department,  and  have  facilitated  fair  and  orderly  administration  of  the  tax 
laws. 

It  is  the  intention  of  the  Department  that  all  persons  enrolled  to  practice 
before  it  be  permitted  to  fully  represent  their  clients  before  the  Department,  in 
the  manner  hereinafter  indicated.  This  is  apparent  from  section  10.2(b), 
which  states  that  the  scope  of  practice  (of  agents  as  well  as  attorneys)  before 
the  Department  comprehends  “all  matters  connected  with  the  presentation  of 
a  client’s  interest  to  the  Treasury  Department.”  Enrollees,  w'hether  agents  or 
attorneys,  have  been  satisfactorily  fully  representing  clients  before  the  Depart¬ 
ment  for  many  years.  The  Department  believes  this  has  been  beneficial  to 
the  taxpayers  and  to  the  Government  and  that  there  presently  appears  no 
reason  why  the  present  scope  and  type  of  practice  should  not  continue  as  it 
has  in  the  past. 

The  Department’s  attention  has  been  called  to  the  decisions  of  certain 
States  courts  and  to  statements  which  suggest  varying  interpretations  of  section 
10.2(f)  of  the  circular.  This  subsection  makes  it  clear  that  an  enrolled  agent 
shall  have  the  same  rights,  powers,  and  privileges  and  be  subject  to  the  same 
duties  as  an  enrolled  attorney,  except  that  an  enrolled  agent  may  not  prepare 
and  interpret  certain  written  instruments.  The  second  proviso  of  the  sub¬ 
section  states  that  nothing  in  the  regulations  is  to  be  construed  as  authoriz¬ 
ing  persons  not  members  of  the  bar  to  practice  law.  The  uniform  interpreta¬ 
tion  and  administration  of  this  and  other  sections  of  Circular  230  by  the 
Department  are  essential  to  the  proper  discharge  of  the  above  responsibility 
imposed  on  it  by  the  Congress. 

It  is  not  the  intention  of  the  Department  that  this  second  proviso  should  be 
interpreted  as  an  election  by  the  Department  not  to  exercise  fully  its  respon¬ 
sibility  to  determine  the  proper  scope  of  practice  by  enrolled  agents  and 
attorneys  before  the  Department.  It  should  be  equally  clear  that  the  De¬ 
partment  does  not  have  the  responsibility  nor  the  authority  to  regulate  the 
professional  activities  of  lawyers  and  accountants  beyond  the  scope  of  their 
practice  before  the  Department  as  defined  in  section  10.2(b)  and  nothing  in 
Circular  230  is  so  intended. 

The  Department  has  properly  placed  on  its  enrolled  agents  and  enrolled 
attorneys  the  responsibility  of  determining  when  the  assistance  of  a  member  of  the 
other  profession  is  required.  This  follows  from  the  provisions  in  section  10.2 (z) 
that  enrolled  attorneys  must  observe  the  canons  of  ethics  of  the  American  Bar  As¬ 
sociation  and  enrolled  agents  must  observe  the  ethical  standards  of  the  accounting 
profession.  The  Department  has  been  gratified  to  note  the  extent  to  which  the 
two  professions  over  the  years  have  made  progress  toward  mutual  understand¬ 
ing  of  the  proper  sphere  of  each,  as  for  example  in  the  joint  statement  of 
principles  relating  to  practice  in  the  field  of  Federal  income  taxation. 

The  question  of  Treasury  practice  will  be  kept  under  surveillance  so  that  if 
at  any  time  the  Department  finds  that  the  professional  responsibilities  of  its 
enrolled  agents  and  enrolled  attorneys  are  not  being  properly  carried  out  or 
understood,  or  that  enrolled  agents  and  attorneys  are  not  respecting  the  appro¬ 
priate  fields  of  each  in  accordance  with  that  joint  statement,  it  can  review  the 
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matter  to  determine  whether  it  is  necessary  to  amend  these  provisions  of  the 
circular  or  take  other  appropriate  action. 

(Signed)  G.  M.  Humphrey, 

Secretary  of  the  Treasury. 

Dated :  January  30, 1956. 

Statement  of  Principles  Relating  to  Practice  in  the  Field  of 
Federal  Income  Taxation 

PROMULGATED  BY  THE  NATIONAL  CONFERENCE  OF  LAWYERS  AND  CERTIFIED 

PUBLIC  ACCOUNTANTS 

Preamble. — In  our  present  complex  society,  the  average  citizen  conducting  a 
business  is  confronted  with  a  myriad  of  governmental  laws  and  regulations 
which  cover  every  phase  of  human  endeavor  and  raise  intricate  and  perplexing 
problems.  These  are  further  complicated  by  the  tax  incidents  attendant  upon 
all  business  transactions.  As  a  result,  citizens  in  increasing  numbers  have 
sought  the  professional  services  of  lawyers  and  certified  public  accountants. 
Each  of  these  groups  is  well  qualified  to  serve  the  public  in  its  respective  field. 
The  primary  function  of  the  lawyer  is  to  advise  the  public  with  respect  to  the 
legal  implications  involved  in  such  problems,  whereas  the  certified  public 
accountant  has  to  do  with  the  accounting  aspects  thereof.  Frequently  the  legal 
and  accounting  phases  are  so  interrelated  and  interdependent  and  overlapping 
that  they  are  difficult  to  distinguish.  Particularly  is  this  true  in  the  field  of 
income  taxation  where  questions  of  law  and  accounting  have  sometimes  been 
inextricably  intermingled.  As  a  result,  there  has  been  some  doubt  as  to  where 
the  functions  of  one  profession  end  and  those  of  the  other  begin. 

For  the  guidance  of  members  of  each  profession  the  National  Conference  of 
Lawyers  and  Certified  Public  Accountants  recommends  the  following  statement 
of  principles  relating  to  practice  in  the  field  of  Federal  income  taxation : 

1.  Collaboration  of  lawyers  and  certified  public  accountants  desirable. — It  is 
in  the  best  public  interest  that  services  and  assistance  in  Federal  income  tax  mat¬ 
ters  be  rendered  by  lawyers  and  certified  public  accountants,  who  are  trained  in 
their  fields  by  education  and  experience,  and  for  whose  admission  to  professional 
standing  there  are  requirements  as  to  education,  citizenship,  and  high  moral 
character.  They  are  required  to  pass  written  examinations  and  are  subject  to 
rules  of  professional  ethics,  such  as  those  of  the  American  Bar  Association  and 
American  Institute  of  Accountants,  which  set  a  high  standard  of  professional 
practice  and  conduct,  including  prohibition  of  advertising  and  solicitation.  Many 
problems  connected  with  business  require  the  skills  of  both  lawyers  and  certified 
public  accountants  and  there  is  every  reason  for  a  close  and  friendly  cooperation 
between  the  two  professions.  Lawyers  should  encourage  their  clients  to  seek 
the  advice  of  certified  public  accountants  whenever  accounting  problems  arise 
and  certified  public  accountants  should  encourage  clients  to  seek  the  advice  of 
lawyers  whenever  legal  questions  are  presented. 

2.  Preparation  of  Federal  income  tax  returns. — It  is  a  proper  function  of  a 
lawyer  or  a  certified  public  accountant  to  prepare  Federal  income  tax  returns. 

When  a  lawyer  prepares  a  return  in  which  questions  of  accounting  arise 
he  should  advise  the  taxpayer  to  enlist  the  assistance  of  a  certified  public 
accountant. 

When  a  certified  public  accountant  prepares  a  return  in  which  questions  of  law 
arise,  he  should  advise  the  taxpayer  to  enlist  the  assistance  of  a  lawyer. 

3.  Ascertainment  of  probable  tax  effects  of  transactions. — In  the  course  of  the 
practice  of  law  and  in  the  course  of  the  practice  of  accounting,  lawyers  and 
certified  public  accountants  are  often  asked  about  the  probable  tax  effects  of 
transactions. 

The  ascertainment  of  probable  tax  effects  of  transactions  frequently  is  within 
the  function  of  either  a  certified  public  accountant  or  a  lawyer.  However,  in 
many  instances,  problems  arise  which  require  the  attention  of  a  member  of  one 
or  the  other  profession,  or  members  of  both.  When  such  ascertainment  raises 
uncertainties  as  to  the  interpretation  of  law  (both  tax  law  and  general  law),  or 
uncertainties  as  to  the  application  of  law  to  the  transaction  involved,  the  certified 
public  accounant  should  advise  the  taxpayer  to  enlist  the  services  of  a  lawyer. 
When  such  ascertainment  involves  difficult  questions  of  classifying  and  sum¬ 
marizing  the  transaction  in  a  significant  manner  and  in  terms  of  money,  or  in- 
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terpreting  the  financial  results  thereof,  the  lawyer  should  advise  the  taxpayer  to 
enlist  the  services  of  a  certified  public  accountant. 

In  many  cases,  therefore,  the  public  will  be  best  served  by  utilizing  the  joint 
skills  of  both  professions. 

4.  Preparation  of  legal  and  accounting  documents. — Only  a  lawyer  may  prepare 
legal  documents  such  as  agreements,  conveyances,  trust  instruments,  wills,  or 
corporate  minutes,  or  give  advice  as  to  the  legal  sufficiency  or  effect  thereof,  or 
take  the  necessary  steps  to  create,  amend,  or  dissolve  a  partnership,  corporation, 
trust,  or  other  legal  entity. 

Only  an  accountant  may  properly  advise  as  to  the  preparation  of  financial 
statements  included  in  reports  or  submitted  with  tax  returns,  or  as  to  accounting 
methods  and  procedures. 

5.  Prohibited  self-designations. — An  accountant  should  not  describe  himself 
as  a  “tax  consultant”  or  “tax  expert”  or  use  any  similar  phrase.  Lawyers,  simi¬ 
larly,  are  prohibited  by  the  canons  of  ethics  of  the  American  Bar  Association, 
and  the  opinions  relating  thereto,  from  advertising  a  special  branch  of  law 
practice. 

6.  Representation  of  taxpayers  before  Treasury  Department. — Under  Treasury 
Department  regulations  lawyers  and  certified  public  accountants  are  authorized, 
upon  a  showing  of  their  professional  status,  and  subject  to  certain  limitations  as 
defined  in  the  Treasury  rules,  to  represent  taxpayers  in  proceedings  before  that 
Department.  If,  in  the  course  of  such  proceedings,  questions  arise  involving 
the  application  of  legal  principles,  a  lawyer  should  be  retained,  and  if,  in  the 
course  of  such  proceedings  accounting  qustions  arise,  a  certified  public  account¬ 
ant  should  be  retained. 

7.  Practice  before  the  Tax  Court  of  the  United  States. — Under  the  Tax  Court 
rules  nonlawyers  may  be  admitted  to  practice. 

However,  since  upon  issuance  of  a  formal  notice  of  deficiency  by  the  Commis¬ 
sioner  of  Internal  Revenue  a  choice  of  legal  remedies  is  afforded  the  taxpayer 
under  existing  law  (either  before  the  Tax  Court  of  the  United  States,  a  U.S. 
district  court,  or  the  Court  of  Claims),  it  is  in  the  best  interests  of  the  taxpayer 
that  the  advice  of  a  lawyer  be  sought  if  further  proceedings  are  contemplated. 
It  is  not  intended  hereby  to  foreclose  the  right  of  nonlawyers  to  practice  before 
the  Tax  Court  of  the  United  States  pursuant  to  its  rules. 

Here  also,  as  in  proceedings  before  the  Treasury  Department,  the  taxpayer, 
in  many  cases,  is  best  served  by  the  combined  skills  of  both  lawyers  and  certified 
public  accountants,  and  the  taxpayers,  in  such  cases,  should  be  advised  accord¬ 
ingly. 

8.  Claims  for  refund. — Claims  for  refund  may  be  prepared  by  lawyers  or 
certified  public  accountants,  provided,  however,  that  where  a  controversial  legal 
issue  is  involved  or  where  the  claim  is  to  be  made  the  basis  of  litigation,  the 
services  of  a  lawyer  should  be  obtained. 

9.  Criminal  tax  investigations. — When  a  certified  public  accountant  learns  that 
his  client  is  being  specially  investigated  for  possible  criminal  violation  of  the 
income  tax  law,  he  should  advise  his  client  to  seek  the  advee  of  a  lawyer  as  to 
his  legal  and  constitutional  rights. 

Conclusion. — The  statement  of  principles  should  be  regarded  as  tentative 
and  subject  to  revision  and  amplification  in  the  light  of  future  experience.  The 
principal  purpose  is  to  indicate  the  importance  of  voluntary  cooperation  between 
our  professions,  whose  members  should  use  their  knowledge  and  skills  to  the 
best  advantage  of  the  public.  It  is  recommended  that  joint  committees  repre¬ 
senting  the  local  societies  of  both  professions  be  established.  Such  committees 
might  well  take  permanent  form  as  local  conferences  of  lawyers  and  certified 
public  accountants  patterned  after  this  conference,  or  could  take  the  form  of 
special  committees  to  handle  a  specific  situation. 

Senator  Long.  We  would  be  happy  to  have  you  summarize  your 
statement. 

Mr.  Sonnett.  Yes,  Mr.  Chairman. 

Do  you  have  any  preliminary  remarks  to  make,  Mr.  Flynn  ? 

Mr.  Fltnn.  Xo,  sir. 

Mr.  Sonnett.  I  will  proceed,  then. 

I  am  in  the  happy  position  of  being  a  member  of  the  bar  of  the 
District  of  Columbia,  Xew  York,  and  the  State  of  Florida.  And  I 
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hold  a  Treasury  Department  card,  and  I  have  paid  my  taxes,  so  I 
feel  pretty  secure. 

Senator  Long.  It  would  seem  to  me  that  you  are  set  to  practice  sum¬ 
mers  in  New  York  and  winters  in  Florida,  and  stop  by  Washington  on 
the  way  back  and  forth. 

Mr.  Sonnett.  We  have,  Mr.  Chairman,  as  I  am  sure  you  know — 
“we”  speaking  in  this  instance  as  counsel  for  the  American  Institute 
of  Certified  Public  Accountants,  which  is  the  only  national  organi¬ 
zation  of  certified  public  accountants,  having  a  membership  of  more 
than  53,000  throughout  the  country — we  have  over  the  years  put  in 
a  great  deal  of  time  and  effort  in  working  with  the  American  Bar 
Association  in  the  rather  difficult  field  of  practice  before  the  Treasury 
Department.  And  I  am  sure  that  I  am  telling  you  nothing  new 
when  I  invite  your  attention  to  the  exhibits  annexed  to  our  statement, 
the  first  being  the  point  report  by  the  committees  of  the  American 
Bar  Association  and  the  American  Institute  of  Accountants  entitled 
“The  Professional  Relations  of  LaAvyers  and  Certified  Public  Ac¬ 
countants.” 

We  have  also  annexed  to  our  statement  the  Treasury  Department 
interpretation  of  the  particularly  relevant  section  of  Treasury  De¬ 
partment  Circular  230. 

And  we  have  annexed  a  statement  of  principles  relating  to  practice 
in  the  field  of  Federal  income  taxes  which  Avas  promulgated  jointly 
by  the  National  Conference  of  Lawyers  and  Certified  Public 
Accountants. 

For  some  years  iioav,  Mr.  Chairman,  relations  between  the  certified 
public  accountants  of  this  country  and  the  bar  represented  by  the 
American  Bar  Association  haA^e  been  exceedingly  harmonious,  and 
they  have  been  characterized  by  cooperation  and  by  mutual  efforts  to 
solve  the  problems  which  admittedly  are  of  concern  not  only  to  the 
public,  but  to  the  members  of  both  of  the  professions. 

Senator  Long.  I  understand  that  relationship  has  been  very 
cordial. 

Mr.  Sonnett.  They  have  been. 

I  am  happy  to  say  that  I  think  you  will  hear  when  the  Bar  Associa¬ 
tion  Avitness  testifies  that  there  is  substantial  agreement  in  many  areas 
with  respect  to  the  present  position. 

Fundamentally,  the  position  of  the  accountants  with  respect  to  the 
power-of-attorney  provisions  which  you  referred  to  earlier,  I  think,  is 
about  the  same  as  that  of  the  Bar  Association  and  that  of  the  Treas¬ 
ury.  I  do  not  think  the  certified  public  accountants  nor  the  bar  as  a 
whole,  have  found  the  power-of-attorney  procedure  to  be  burdensome 
in  any  respect.  Indeed,  it  provides  a  very  substantial  measure  of 
safety  for  the  public  and  for  the  client,  and  for  either  the  lawyer  or 
the  certified  public  accountant. 

Senator  Long.  Are  you  referring  to  the  power  of  attorney? 

Mr.  Sonnett.  Yes,  Mr.  Chairman. 

I  think  when  we  realize  that  so  much  of  what  is  done  here  day  in 
and  day  out  around  the  country  in  informal  conference,  and  without  a 
record,  it  involves  money,  I  think  Ave  will  agree  that  it  is  highly  desir¬ 
able  that  the  limits  of  authority  with  respect  to  particular  matters, 
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particular  representatives,  be  reduced  to  writing,  and  in  that  way, 
there  can  be  no  argument  later  about  who  was  authorized  to  do  what 
with  respect  to  a  particular  matter. 

The  concern  we  have  with  the  present  bill  is  only  with  respect  to  n 
portion  of  it.  And  that  is  the  portion  which  provides  for  automatic 
admission.  We  are  in  agreement  with  the  position  of  the  Treasury 
that  the  present  procedures  are  desirable,  that  they  are  not  burden¬ 
some,  and  we  think  should  be  continued.  Certified  public  account¬ 
ants’  have  not  found  that  present  procedures  impose  any  real  handi¬ 
cap.  And  I  might  say,  although  I  am  not  a  tax  specialist,  I  have  done 
some  tax  work,  and  members  of  my  firm  are  tax  specialists,  that  we 
have  not  found  that  any  of  the  admission  procedures,  Treasury  cards, 
and  so  forth,  have  created  the  slightest  obstacle  to  our  doing  what  we 
hope  has  been  a  very  satisfactory  job  for  our  clients. 

Accordingly,  we  would  recommend  most  respectfully  that  the  pro¬ 
vision  for  automatic  admissions  do  not  apply  in  the  case  of  the  Treas¬ 
ury  Department.  But  if  it  is  to  remain  in  the  bill,  we  would  suggest 
that  there  be  changes  similar  to  the  ones  which  were  worked  out  with 
the  House  committee  last  year.  And  those  changes  specifically  con¬ 
firm  the  right  of  certified  public  accountants  to  appear  before  the 
Treasury. 

That  language,  we  think,  is  reasonably  good  as  a  solution,  on  the 
assumption  that  the  Treasury  is  not  to  be  excluded  from  that  provision 
of  the  bill. 

Senator  Long.  Do  you  understand  that  if  that  could  be  done,  that 
you  and  your  society  would  support  the  bill  ? 

Mr.  Sonnett.  I  think  that  is  a  correct  statement,  sir,  with  the  ob¬ 
servations  about  the  power  of  attorney  which  I  have  supplied.  There 
are  language  problems  on  that.  I  think  the  language  in  the  present 
bill  is  too  limited.  And  I  think  the  bar  association  thinks  so  also. 
And  I  think  that  you  will  find  that  the  bar  association  probably  has 
some  language  to  suggest  in  this  regard. 

We  would  be  very  happy,  Mr.  Chairman,  to  make  any  suggestions 
with  respect  to  language  that  you  and  counsel  for  the  committee 
might  think  would  be  of  some  help  to  you. 

Senator  Long.  I  think  they  would  be  of  help.  And  I  am  sure  if  you 
would  submit  those  suggestions  in  writing  to  your  staff — or  perhaps 
you  could  meet  with  Mr.  Fensterwald  or  some  member  of  the  staff  in 
an  attempt  to  Avork  out  some  of  the  language  difficulty. 

Mr.  Sonnett.  We  would  be  A^ery  happy  to  do  that. 

(The  information  follows:) 

June  9,  1965. 

Mr.  Thomas  D.  Flynn, 

President,  American  Institute  of  Certified  Public  Accountants, 

New  York,  N.Y. 

Dear  Mr.  Flynn  :  Thank  you  most  sincerely  for  your  recent  letter.  I  have 
read  it  and  the  enclosure  with  much  interest. 

As  you  requested,  the  letter  and  the  enclosure  shall  be  made  a  part  of  the 
record  of  our  hearings. 

Appreciate  your  assistance  to  the  subcommittee. 

Kind  regards. 

Sincerely, 


Edward  V.  Lono,  Chairman. 
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American  Institute  of  Certified  Public  Accountants, 

New  York ,  N.Y.,  May  26,  1965. 


Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Senate 
Judiciary  Committee,  Washington,  D.C. 

My  Dear  Senator  Long  :  In  accordance  with  your  request  at  the  hearings  on 
May  12  regarding  S.  1758  and  similar  legislation,  we  are  submitting  our  recom¬ 
mendations  for  amendment  to  S.  1758. 

For  your  convenience,  our  recommendations  are  embodied  in  the  enclosed  draft 
bill.  These  recommendations,  if  adopted,  would  eliminate  the  features  of 
S.  1758  which  disturbed  so  many  of  our  members.  We  have  already  furnished 
Mr.  Donald  C.  Beelar  with  a  copy  of  our  recommendations  for  the  information 
of  the  American  Bar  Association. 

We  appreciate  the  courtesy  which  you  showed  us  at  the  hearings  on  May  12 
and  this  opportunity  to  present  our  further  views.  We  respectfully  request 
that  this  letter  and  our  draft  bill  be  included  in  the  printed  record  of  the 
hearings  on  S.  1758. 

We  would  be  pleased  to  meet  with  you  or  your  staff  to  provide  any  further 
amplification  of  our  recommendations. 

Very  truly  yours, 


Thomas  D.  Flynn,  President. 


S.  1758  Incorporating  Recommendations  of  the  American  Institute  of 

Certified  Public  Accountants 


AN  ACT 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

practice  before  federal  agencies 

Section  1.  (a)  Any  person  who  is  (i)  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  any  State,  possession,  territory,  commonwealth,  or  the 
District  of  Columbia,  in  which  he  resides  or  maintains  an  office,  shall  be  ad¬ 
mitted  to  practice  to  represent  others  before  any  agency;  or  (ii)  duly  qualified 
to  practice  as  a  certified  public  accountant  in  any  State,  possession,  territory, 
commonwealth  or  the  District  of  Columbia  shall  be  admitted  to  practice  to 
represent  others  before  the  Internal  Revenue  Service  of  the  Treasury  Depart¬ 
ment. 

(b)  Any  person  who  possesses  the  qualifications  described  in  section  1(a)  of 
this  Act  may  engage  in  practice  before  any  agency  described  therein  upon  the 
filing  of  a  statement  certifiying  that  he  is  so  qualified.  Thereafter,  until  such 
statement  is  withdrawn  or  modified,  such  person’s  appearance  before  such  agency 
or  his  signature  in  any  particular  matter  before  it  shall  constitute  a  representa¬ 
tion  to  that  agency  that  as  of  that  time  he  is  currently  qualified  under  section 
1(a)  of  this  Act  and  is  authorized  to  represent  the  particular  party  in  the  par¬ 
ticular  matter  in  whose  behalf  he  acts  before  that  agency.  An  agency  may 
provide  for  the  filing  of  a  written  notice  of  appearance  in  any  matter  which  may 
incorporate  a  statement  of  qualification  under  section  1(a)  of  this  Act.  Any 
misrepresentation  under  this  Act  shall  subject  the  person  to  the  provision  of 
section  1001  of  title  18  of  the  United  States  Code. 

(c)  Nothing  herein  shall  be  construed  (i)  either  to  grant  or  to  deny  to  any 
person  who  is  not  a  lawyer,  or  who  is  a  lawyer  or  a  certified  public  accountant 
but  not  qualified  under  section  1(a)  of  this  Act,  the  right  to  appear  for  or 
represent  others  before  any  agency  or  in  any  agency  proceeding;  (ii)  to  author¬ 
ize  or  limit  the  discipline,  including  disbarment,  of  persons  who  appear  in  a 
representative  capacity  before  any  agency;  (iii)  to  authorize  any  person  who  is 
a  former  officer  or  employee  of  an  agency  to  represent  others  before  an  agency 
where  such  representation  is  prohibited  by  statute  or  regulation  of  an  agency ; 
or  (iv)  to  prevent  an  agency  from  requiring  the  filing  or  a  power  of  attorney 
as  a  condition  to  the  settlement  of  any  matter  involved  the  determination  of  a 
tax  liability  or  the  payment  of  money. 
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SERVICE  UPON  ATTORNEYS  OR  OTHER  QUALIFIED  REPRESENTATIVE 

Sec.  2.  Wlien  any  participant  in  any  matter  before  an  agency  is  represented 
by  an  attorney  at  law  or  other  qualified  representative  under  the  provisions  of 
this  Act  and  that  fact  has  been  made  known  in  writing  to  the  agency,  any  notice 
or  other  written  communication  required  or  permitted  to  be  given  to  such  par¬ 
ticipant  In  such  matter  shall  be  given  to  such  attorney  or  other  qualified  repre¬ 
sentative.  Where  any  other  method  of  service  is  specifically  provided  by  statute, 
service  shall  also  be  made  as  so  provided.  If  a  participant  is  represented  by 
more  than  one  attorney  or  other  qualified  representative  service  by  or  upon  any 
one  of  such  attorneys  or  other  qualified  representative  (as  designated  by  the 
participant)  shall  be  sufficient. 

GENERAL 

Sec.  3.  To  the  extent  necessary,  each  agency  shall  implement  this  Act  with 
appropriate  rules  defining  the  proceedings  to  which  its  applies  and  the  method 
by  which  representation  is  recognized. 

DEFINITION  OF  AGENCY 

Sec.  4.  As  used  in  this  Act,  “agency’  ’shall  have  the  same  meaning  as  it  does 
in  section  2(a)  of  the  Administrative  Procedure  Act,  as  amended  (60  Stat.  237, 
as  amended). 

May  26,  1965. 

Mr.  Son  nett.  In  view  of  the  time,  may  I  compress  what  I  have  to 
say  and  ask  my  associate  to  comment  ? 

F undamentally ,  the  interests  of  the  accountants  of  the  country  is  in 
protecting  not  only  the  public  interest,  but  their  perfectly  natural 
interest  in  this  very  important  part  of  their  practice.  It  is  an  essential 
part,  and  it  is  in  the  public  interest.  The  accountants,  the  Treasury 
and  the  bar  are  agreed  to  that.  And  I  would  hope  that  nothing  would 
be  done  in  this  bill  which  would  upset  that  harmonious  relationship. 
The  relationships  are  working  out  very  well. 

This  bill  insofar  as  it  provides  for  automatic  admission,  we  think, 
]) resents  some  possible  threat  to  the  certified  public  accountant,  need¬ 
lessly  so,  we  think,  but  if  it  is  going  to  be  done,  we  would  like  to  sug¬ 
gest  language  to  include  them  specifically. 

Senator  Long.  I  am  sure  the  sponsor  of  this  bill  would  have  no  de¬ 
sire  to  upset  this  harmonious  and  cordial  relationship  and  understand¬ 
ing  that  has  been  existing  between  the  bar  and  the  members  of  your 
client’s  profession.  I  think  you  have  done  a  great  job  in  working 
out  these  difficulties  which  have  resulted  in  great  protection  to  the 
public  interest. 

Do  the  other  gentlemen  with  you  have  some  comments  ? 

Mr.  Flynn.  I  do  not. 

Mr.  Graves.  No,  sir. 

Senator  Long.  Mr.  Sonnett. 

Mr.  Sonnett.  As  to  S.  1879,  which  just  recently  came  to  our  atten¬ 
tion,  we  had  time  to  give  it  only  a  very  minor  examination.  There 
may  be  some  minor  problems  that  we  have  with  it,  and  we  would  like 
to  submit  some  supplemental  comments  in  writing  if  we  may. 

Senator  Long.  The  Committee  would  be  happy  to  receive  them. 

Mr.  Fensterwald,  do  you  have  any  questions? 

Mr.  Fensterwald.  Mr.  Sonnett,  is  it  true  that  both  the  groups  of 
lawyers  and  the  CPA’s  in  a  sense  are  responsible  for  the  qualification 
itself  of  their  members  and  also  their  ethics,  and  that  that  would  be 
the  ground  for  putting  them  together  in  these  exemptions  ? 
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Mr.  Sonnett.  I  think  that  is  a  fair  statement.  As  you  know,  the 
standards  for  admission  as  a  certified  public  accountant  are  equivalent 
in  a  sense  to  those  for  admission  to  the  bar.  And  if  the  conclusion 
should  be  reached  that  a  member  of  the  bar  is  thereby  automatically 
qualified  for  practice  before  the  Treasury,  if  that  is  your  legislative 
judgment — and  I  might  say  I  have  some  problems  with  that  as  a 
practitioner  for  30  years — but  if  that  is  the  judgment,  I  think  by  the 
same  reason,  clearly,  certified  public  accountants  should  be  included 
for  similar  reasons. 

Mr.  Fensterwald.  Do  you  police  both  the  competence  and  the 
ethics  of  your  members  ? 

Mr.  Sonnett.  That  is  correct. 

Mr.  Fensterwald.  Thank  you. 

Senator  Long.  Thank  you  gentlemen  very  much.  We  appreciate 
your  courtesy  in  summarizing  your  statement. 

Mr.  Sonnett.  We  appreciate  your  courtesy  in  having  us  here. 

Senator  Long.  Our  next  witness  is  Mr.  Stuart  Frankford,  past  pres¬ 
ident  of  the  National  Society  of  Public  Accountants. 

Mr.  Frankford. 

STATEMENT  OF  STUART  W.  FRANKFORD,  PAST  PRESIDENT,  NA¬ 
TIONAL  SOCIETY  OF  PUBLIC  ACCOUNTANTS;  ACCOMPANIED  BY 

STANLEY  H.  STEARMAN,  GENERAL  COUNSEL,  NATIONAL  SOCIETY 

OF  PUBLIC  ACCOUNTANTS 

Mr.  Frankford.  Mr.  Chairman,  and  gentlemen,  I  have  with  me  the 
general  counsel  for  the  National  Society  of  Public  Accountants,  Stan¬ 
ley  H.  Stearman. 

Mr.  Chairman,  I  would  like  to  read  this  statement  ;  it  is  not  lengthy. 
And  at  the  conclusion  of  it,  I  would  like  to  make  a  few  other  obser¬ 
vations  if  you  would  permit  me. 

Senator  Long.  Might  the  Chairman  suggest  to  you  if  it  would  be 
possible,  and  not  in  any  way  curtail  your  presentation,  if  you  would 
summarize  your  statement,  we  could  put  your  statement  in  the  record. 
We  have  copies  and  the  staff  has  gone  over  it.  We  are  running  very 
short  on  time.  If  that  can  be  done,  we  would  be  very  grateful  to  you. 
However,  we  want  to  give  you  wha't  time  you  need. 

Mr.  Frankford.  Thank  you.  I  think  the  statement  here  speaks 
for  itself.  And  without  going  into  detail  or  even  summarizing  it,  be¬ 
cause  I  think  it  does  speak  for  itself,  I  would  like  to  make  some  addi¬ 
tional  observations. 

Senator  Long.  Let  me  say,  then,  at  this  point  your  statement  in  its 
entirety  will  be  printed  in  the  record. 

Mr.  Frankford.  Thank  you  very  much. 

(The  statement  of  Mr.  Frankford  is  as  follows:) 

Testimony  of  National  Society  of  Public  Accountants  on  S.  1758 

Gentlemen,  my  name  is  Stuart  W.  Frankford.  I  am  a  practicing  accountant 
with  offices  in  Detroit,  Mich.  I  have  been  in  the  field  of  public  accounting  in 
Michigan  since  1942. 

I  am  appearing  here  today  as  the  spokesman  for  the  National  Society  of  Public 
Accountants.  I  have  been  associated  with  the  national  society  for  many  years 
and  have  served  the  society  in  various  capacities.  I  am  a  past  president,  a  past 
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district  governor,  and  I  have  chaired  several  major  committees  of  the  society, 
including  our  committee  on  national  affairs. 

The  National  Society  of  Public  Accountants  is  a  nonprofit,  individual  member¬ 
ship  organization  which  was  formed  in  1945.  Our  11,000  members  are  engaged 
in  the  practice  of  accountancy  in  all  of  the  States,  the  District  of  Columbia,  and 
several  U.S.  territories.  The  national  society  is  dedicated  to  promoting  high 
standards  of  proficiency  and  integrity  so  that  members  of  the  accounting  profes¬ 
sion  may  render  an  effective  and  efficient  service  to  the  public. 

Our  members  have  primarily  small-  to  medium-sized  accounting  practices  and 
serve  the  needs  of  small-  to  medium-sized  business  firms.  They  offer  a  com¬ 
plete  range  of  accounting  services,  including  a  fairly  heavy  emphasis  on  tax 
services.  This  tax  practice  includes  not  only  the  preparation  of  tax  returns, 
but  the  representation  of  taxpayers  before  the  Internal  Revenue  Service. 

It  is  because  of  the  volume  of  tax  practice  which  our  members  are  engaged 
in  that  we  have  an  interest  in  the  pending  legislation  and  have  asked  to  appear 
before  you  today.  While  the  bill,  of  course,  applies  to  practice  before  all  Federal 
agencies,  our  primary  interest  and  thus  our  comments  will  be  directed  to  prac¬ 
tice  before  the  U.S.  Treasury  Department  and,  more  particularly,  the  Internal 
Revenue  Service. 

Two  surveys  conducted  within  the  past  year  by  the  national  society  among 
its  members  reveal  that  society  members  prepare  approximately  6  million  tax 
returns  a  year  for  their  clients.  This  is  a  rather  substantial  amount  of  tax 
practice  by  any  standards.  In  addition  to  the  preparation  of  returns,  our  surveys 
indicate  that  in  1964  our  members  provided  assistance  and  advice  to  their 
clients  in  connection  with  70,368  office  audits  conducted  by  the  Internal  Reve¬ 
nue  Service,  plus  some  39,582  field  audits.  Thus,  it  is  apparent  that  the  mem¬ 
bers  of  the  national  society  have  a  considerable  interest  in  any  proposal  which 
bears  on  the  matter  of  tax  practice  and  the  representation  of  taxpayer  clients 
before  the  Internal  Revenue  Service. 

It  is  the  view  of  the  National  Society  of  Public  Accountants  that  no  real  and 
tangible  need  exists  for  enactment  of  S.  1758  as  it  relates  to  practice  before  the 
Internal  Revenue  Service.  We  believe  it  is  in  the  best  interests  of  the  public 
for  all  persons  who  wish  to  represent  clients  before  IRS  to  meet  specified 
admission  requirements  as  established  by  the  Treasury  Department  and  admin¬ 
istered  by  the  Office  of  the  Director  of  Practice. 

We  believe  that  those  professional  practitioners  who  assist  the  Internal  Reve¬ 
nue  Service  in  the  administration  of  the  tax  laws  through  their  assistance,  ad¬ 
vice,  and  services  to  the  taxpaying  public  occupy  a  key  position  of  confidence 
and  trust.  It  is  imperative  that  the  business  community,  as  well  as  individual 
taxpayers,  be  able  to  rely  with  the  utmost  dependability  on  those  practitioners 
who  offer  to  represent  their  interests  in  matters  before  the  Internal  Revenue 
Service. 

Therefore,  it  is  our  belief  that  it  is  neither  necessary  nor  desirable  to  waive 
admission  procedures  for  any  group  with  respect  to  practice  before  the  U.S. 
Treasury  Department  and  the  Internal  Revenue  Service.  We  feel  that  all  prac¬ 
titioners  who  come  in  direct  contact  with  the  Service  should  be  accountable 
to  the  Office  of  the  Director  of  Practice,  not  only  for  their  ethical  conduct,  but 
their  technical  competence  as  wTell. 

It  is  our  opinion  that  the  direct  and  personal  relationship  between  the  Inter¬ 
nal  Revenue  Service  and  millions  of  American  taxpayers,  both  businesses  and 
individuals,  requires  a  close  and  continuing  supervision  by  the  Treasury  Depart¬ 
ment  of  those  who  would  represent  the  public  in  important  tax  matters. 

We  endorse  a  1956  statement  by  the  Secretary  of  the  Treasury  contained  in 
an  “Official  Interpretation  of  Departmental  Circular  230.”  We  believe  that 
statement,  which  relates  to  the  Department’s  responsibility  for  regulating  prac¬ 
tice  before  it,  to  be  particularly  germane  to  the  considerations  involved  in  a 
study  of  S.  1758. 

In  that  interpretation,  the  Treasury  'Secretary  said : 

“Congress  has  given  the  Treasury  Department  the  responsibility  of  regulating 
practice  before  the  Department.  It  is  in  the  exercise  of  this  responsibility  that 
the  Department  has  issued  the  rules  and  regulations  set  forth  in  Circular  230, 
taking  into  consideration,  among  other  things,  the  need  of  taxpayers  for  tax 
advice  and  assistance,  the  number  of  tax  returns  filed  each  year,  the  volume 
and  complexity  of  problems  relating  thereto,  the  skills  and  training  required  for 
proper  representation  of  taxpayers’  interests  and  the  availability  of  people 
who  can  provide  such  service. 
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“The  Department  believes  the  standards  prescribed  in  Circular  230  have  gen¬ 
erally  operated  in  a  highly  satisfactory  manner,  have  made  available  to  taxpayers 
representatives  to  assist  them  in  presenting  their  interests  to  the  Department, 
and  have  facilitated  fair  and  orderly  administration  of  the  tax  laws.” 

The  conditions  existing  in  1956  which  prompted  the  above  statement  continue 
today,  but  perhaps  to  an  even  greater  degree.  The  laws  are  more  complex,  the 
number  of  tax  returns  filed  has  sharply  increased  and  the  overall  need  of  the 
public  for  competent  and  ethical  tax  services  has  become  more  pronounced.  We 
do  not  believe  that  the  needs  of  the  public  can  be  met  by  anything  less  than  a 
continuation  of  the  existing  procedures  regarding  admission  and  practice  before 
the  Treasury  Department. 

In  fact,  it  would  probably  be  advisable  in  the  public’s  interest  to  require  that 
all  persons  who  wish  to  practice  before  IRS  be  required  to  pass  a  written 
examination  on  Federal  tax  laws,  regulations,  and  procedures.  Such  a  test,  we 
believe,  would  clearly  demonstrate  an  individual's  abilities  in  the  highly  techni¬ 
cal  Federal  tax  field  and  thus  assure  the  public  of  the  specialized  qualifications 
he  professes  to  have. 

It  is,  therefore,  our  suggestion  that  the  Treasury  Department  be  exempted 
from  the  provisions  of  S.  1758  for  the  many  reasons  which  we  have  set  forth 
thus  far. 

We  understand,  however,  that,  there  has  been  a  suggestion  advanced  that  cer¬ 
tain  members  of  the  public  accounting  profession  be  granted  the  same  treatment 
under  this  bill  with  respect  to  practice  before  the  Internal  Revenue  Service  as 
would  be  granted  lawyers.  We  recommend  that  if  such  a  proposal  is  given 
favorable  consideration,  all  independent  practicing  accountants  should  be  recog¬ 
nized  equally. 

If  some  accountants  are  acknowledged  by  Congress  as  having  the  integrity 
and  ability  to  represent  clients  before  the  Internal  Revenue  Service,  then  all 
accountants  who  are  likewise  ethical  and  competent  to  represent  clients  in  tax 
matters  should  be  similarly  recognized. 

For  example,  as  stated  earlier,  the  members  of  the  National  Society  of  Public 
Accountants  provide  the  business  community  and  individual  members  of  the 
public  with  a  considerable  amount  of  income  tax  service  and  advice.  The 
volume  of  work  and  services  in  the  tax  field  rendered  by  members  of  the  national 
society  is  such  that,  as  a  group  they  assist  in  the  preparation  of  more  tax  re¬ 
turns  for  individual  and  business  taxpayers  than  any  other  comparable  segment 
of  the  entire  tax  practice  profession. 

All  members  of  the  National  Society  of  Public  Accountants  have  pledged  to 
conduct  their  practices  in  accordance  with  a  rigid  code  of  ethics  and  rules  of 
professional  conduct.  This  serves  to  assure  a  high  measure  of  integrity  and 
experience  in  their  relations  with  the  public,  the  Internal  Revenue  Service, 
and  their  professional  colleagues. 

We  earnestly  recommend  that  if  favorable  consideration  is  given  to  the  sug¬ 
gestion  that.  S.  1758  be  amended  to  include  some  members  of  the  public  account¬ 
ing  profession  insofar  as  practice  before  the  Internal  Revenue  Service  is  con¬ 
cerned,  the  hill  be  further  amended  in  an  equitable  manner  to  include  other 
qualified  practicing  accountants  who  are  engaged  in  rendering  tax  services  and 
advice. 

The  National  Society  of  Public  Accountants  and  its  11,000  members  through¬ 
out  the  country  are  anxious  to  work  harmoniously,  and  we  hope  effectively,  with 
the  Internal  Revenue  Service  and  the  Congress  in  all  matters  relating  to 
Federal  taxation  and  practice  before  the  Internal  Revenue  Service.  An  impor¬ 
tant  objective  of  our  membership  is  to  cooperate  in  the  administration  of  the 
Federal  tax  laws  and  to  serve  the  needs  of  the  taxpaying  public  to  the  best 
of  their  ability. 

On  behalf  of  the  National  Society  of  Public  Accountants,  may  I  extend  our 
appreciation  for  being  given  this  opportunity  to  appear  before  you  and  to 
express  our  views  on  the  pending  bill.  We  trust  our  comments  and  suggestions 
will  be  of  assistance  in  connection  with  your  studies.  I  would  be  pleased  at 
this  time  to  answer  any  specific  questions  which  you  may  have. 

Mr.  Frankford.  Of  course,  we  are  only  concerned  at  the  moment 
with  S.  1785,  as  it  affects  nonattorneys,  should  we  say.  We  believe 
that,  if  special  exemption  is  going  to  be  made  for  any  one  group,  that 
it  should  be  all-inclusive  for  all  ethical  and  competent  practitioners. 
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Over  the  years,  actually  from  1957  or  1958,  a  series  of  meetings 
were  held  with  the  Treasury  Department  and  the  Internal  Revenue 
Service  along  with  other  professional  associations,  including  the  Amer¬ 
ican  Bar  Association  and  the  American  Institute  of  Certified  Public 
Accountants,  discussing  who  could  and  who  could  not  represent  clients 
before  the  Internal  Revenue  Service  in  tax  litigation. 

In  1958,  Circular  230  was  amended,  whereby  the  preparers  of  re¬ 
turns,  upon  authorization  of  the  client,  would  be  allowed  to  represent 
the  client  through  the  agent  level,  and  past  the  agent  level  into  the 
informal  conference,  but  they  would  have  to  pass  an  examination  if 
they  were  not  an  attorney  or  certified  public  accountant,  an  examina¬ 
tion  as  provided  by  Treasury. 

Senator  Long.  Excuse  me  for  interrupting  you.  As  I  understand, 
does  the  Treasury  Department  give  the  CPA’s  an  examination  before 
they  admit  you  to  practice  before  the  agency  ? 

Mr.  Frankford.  No;  they  do  not. 

Senator  Long.  They  do  not  do  that  for  lawyers.  So  actually,  they 
do  not  pass  on  the  competency  of  an  attorney  or  an  accountant  when 
they  appear  before  you  ? 

Mr.  Frankford.  That  is  correct ;  they  do  not. 

Senator  Long.  What  do  they  pass  on  so  far  as  your  organization  is 
concerned  ? 

Mr.  Frankford.  The  noncertified  accountants  in  our  organization 
take  a  special  examination  as  provided  by  the  Treasury.  And  since 
1959,  it  has  been  held  annually  in  September. 

Senator  Long.  And  for  CPA’s  they  do  not  ? 

Mr.  Frankford.  That  is  correct. 

It  is  a  known  fact,  Mr.  Chairman,  in  printed  statistics,  that  slightly 
in  excess  of  97  percent  of  all  tax  cases  are  settled  at  the  agent  level, 
without  the  requirement  of  going  through  the  informal  conferences 
or  the  appellate  staff  or  the  tax  court. 

We  believe  that  because  of  the  technical  information  and  the  con¬ 
fidential  nature  of  the  information  and  the  need  for  competence,  all 
practitioners  who  represent  clients  above  the  informal  conference 
should  take  an  examination  as  provided  by  Treasury.  Since  the  in¬ 
ception  of  the  examination,  I  do  not  have  the  exact  number,  but  cer¬ 
tainly  thousands  have  passed  their  examination,  and  now  have  the 
right  to  represent  clients  at  all  levels  that  any  enrolled  person  can. 

Now,  as  a  side  position,  and  not  a  position  that  our  national  society 
has  taken  as  a  stand,  we  wonder  about  the  advisability  of  nonattomeys 
being  able  to  practice  law.  And  it  is  my  considered  judgment  that 
before  the  appellate  staff,  and  in  the  Tax  Court  of  the  United  States, 
only  attorneys  should  be  able  to  practice.  We  question  the  wisdom  of 
nonattorneys  practicing  in  these  courts. 

Senator  Long.  I  have  that  same  feeling,  too.  I  did  not  quite  follow 
you.  Where  there  is  someone  who  is  not  an  attorney  who  is  practicing 
law  that  is  a  nonattorney  ?  I  did  not  follow  you. 

Mr.  Frankford.  I  suppose  it  would  fall  back  on  what  is  considered 
unauthorized  practice  of  law.  But  if  you  are  a  Treasuiy  cardholder, 
you  can  prepare  formal  briefs,  and  you  can  represent  the  clients  at  the 
appellate  staff,  without  an  attorney  being  present. 

Senator  Long.  Without  a  legal  attorney? 
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Mr.  Frankford.  Yes,  sir ;  without  legal  attorney. 

Senator  Long.  As  a  general  rule,  what  group  does  that  ? 

Mr.  Frankford.  Any  Treasury  cardholder,  sir. 

Senator  Long.  Whether  it  is  your  group  or  the  CPA’s? 

Mr.  Frankford.  Yes. 

Senator  Long.  Are  the  attorneys  the  only  group  of  Treasury  card¬ 
holders? 

Mr.  Frankford.  Primarily;  yes.  There  are  some  other  Treasury 
cardholders — past  employees  of  the  Internal  Revenue  Service  with 
7  years’  experience  upon  application  will  be  given  a  Treasury  card, 
provided  the  moral  character  of  the  applicant  is  good  and  the  other 
investigations  by  the  Service  finds  nothing  wrong. 

Mr.  Fensteravald.  Do  you  have  to  be  an  accountant  to  take  this 
examination  ? 

Mr.  Frankford.  No  ;  you  do  not. 

Mr.  Fensteravald.  Could  anybody  take  it  for  a  Treasury  card  ? 

Mr.  Frankford.  There  are  certain  qualifications.  Basically,  they 
should  be  in  the  practice  of  accounting,  but  it  does  not  have  to  be 
public,  it  could  be  a  person  in  private  industry.  You  have  to  pre¬ 
pare  a  questionnaire  or  application,  I  should  say,  for  taking  the 
examination.  And  we  have  found  since  the  instigation  of  this  that 
the  examination  has  been  most  reasonable.  I  believe  those  passing 
are  someplace  between  58  and  60  percent  of  those  sitting  the  first 
time. 

But  as  I  say,  this  is  not  the  official  position  of  the  National  Society 
of  Public  Accountants,  but  one  which  we  have  discussed  and  we  are 
leaning  this  way,  that  attorneys  and  only  attorneys  should  represent 
clients  before  the  courts  of  law  of  the  land.  And  in  view  of  the  fact 
that.  97  percent  of  the  cases  are  settled  at  the  agent  level,  perhaps 
the  Treasury  card  should  allow  the  person  to  represent  a  client  at  the 
informal  group  conference.  And  after  that,  an  attorney  should  take 
over  the  case  with  the  factual  preparation  by  the  accountant. 

I  believe,  Mr.  Chairman,  that  along  with  the  prepared  statement, 
these  remarks,  unless  there  are  other  questions,  pretty  much  conclude 
our  testimony. 

Senator  Long.  Do  you  have  any  questions,  Mr.  Fensterwald? 

Mr.  Fensterwald.  No,  sir;  I  do  not. 

Senator  Long.  Mr.  Frankford,  thank  you  and  your  associate  for 
a  statement.  It  has  been  very  helpful  to  us. 

Mr.  Frankford.  Thank  you  \Tery  much. 

Senator  Long.  Mr.  Burnham. 

Mr.  Burnham,  you  may  proceed.  We  appreciate  your  being  here. 

STATEMENT  0E  GEORGE  B.  BURNHAM,  PRESIDENT,  BURNHAM 
CHEMICAL  CO.,  WASHINGTON,  D  C. 

Mr.  Burnham.  My  name  is  George  B.  Burnham,  and  I  am  presi¬ 
dent  of  the  Burnham  Chemical  Co.  It  is  my  desire  in  this  short 
statement  to  bring  to  the  attention  of  this  committee  a  breach  of 
justice  on  the  part  of  our  Government  which  shows  a  real  need  for 
the  passage  of  S.  1160. 

On  February  21,  1913,  Searles  (Dry)  Lake,  Calif.,  was  withdrawn 
from  the  public  domain,  because  it  contained,  large  deposits  of  pot- 
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ash,  sodium  borate,  and  other  minerals.  On  October  2,  1917,  a  leas¬ 
ing  law  was  passed  to  leave  the  deposits  to  citizens  of  our  country 
with  royalties  payable  to  the  Government.  I  was  one  of  the  lessees. 

Two  weeks  after  I  was  granted  a  lease,  an  unlawful  patent  was 
granted  to  my  competitor,  a  foreign-owned  corporation.  Patents 
do  not  require  payment  of  royalties. 

Government  officials  concealed  certain  facts  which  would  have 
demonstrated  the  illegality  of  the  patents.  This  was  done  secretly, 
behind  “closed  doors,”  and  it  was  impossible  for  anyone  to  know 
the  facts.  The  foreign-owned  company  had  illegal  advantage  over 
us  and  also  the  Government  was  deprived  of  royalties  on  the  borax 
and  potash  production. 

The  following  words  appeared  on  the  Government  document: 
“Foreign  ownership — For  office  consideration  only,”  and  it  was  con¬ 
cealed  from  the  public  for  33  years.  Of  course,  not  having  access  to 
the  document,  I  could  not  test  the  validity  of  the  patents  in  court. 

In  1950,  the  Interior  Department  put  that  confidential  document  in 
the  National  Archives.  In  late  1953,  I  found  it.  Our  attorneys 
then  filed  suit  in  the  Court  of  Claims  early  in  1955.  After  the  trial, 
the  court,  dismissed  the  case  because  of  the  statute  of  limitations.  If 
that  document  had  not  been  suppressed,  we  would  not  now  be  trying 
to  secure  legislation  to  have  the  statute  of  limitations  waived  and 
the  case  adjudicated  on  its  merits. 

To  sum  up  in  a  few  words,  this  lack  of  freedom  of  information 
resulted  in  the  loss  of  millions  of  dollars  to  the  Government  and 
untold  damage  to  private  enterprise. 

I  thank  you. 

Senator  Long.  Thank  you,  Mr.  Burnham.  We  appreciate  your 
coming  to  present  this  statement. 

Mr.  Fensterwald,  do  you  have  any  questions? 

Mr.  Fensterwald.  I  do  not  think  so.  I  have  met  with  Mr.  Burn¬ 
ham  before,  and  I  have  asked  the  questions  I  have. 

Senator  Long.  Thank  you  very  much,  Mr.  Burnham. 

(The  prepared  statement  and  supplemental  statement  of  Mr. 
Burnham  follow :) 

Freedom  of  Information 

Statement  of  G.  B.  Burnham,  president  of  Burnham  Chemical  Co. 

My  name  is  George  B.  Burnham  and  I  am  president  of  the  Burnham  Chem¬ 
ical  Co.,  132  Third  Street,  SE.,  Washington,  D.C.  It  is  my  desire  in  this  short 
statement  to  bring  to  the  attention  of  this  committee  a  breach  of  justice  on 
the  part  of  our  Government  which  shows  a  real  need  for  the  passage  of 
S.  1160. 

On  February  21,  1913,  Searles  (Dry)  Lake,  Calif.,  was  withdrawn  from  the 
public  domain,  because  it  contained  large  deposits  of  potash,  sodium  borate, 
and  other  minerals.  On  October  2,  1917,  a  leasing  law  was  passed  to  lease 
the  deposits  to  citizens  of  our  country  with  royalties  payable  to  the  Govern¬ 
ment.  I  was  one  of  the  lessees. 

Two  weeks  after  I  was  granted  a  lease,  an  unlawful  patent  was  granted  to 
my  competitor,  a  foreign-owned  corporation.  Patents  do  not  require  payment 
of  royalties. 

Government  officials  concealed  certain  facts  which  would  have  demonstrated 
the  illegality  of  the  patients.  This  was  done  secretly,  behind  “closed  doors,” 
and  it  was  impossible  for  anyone  to  know  the  facts.  The  foreign-owned 
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company  had  illegal  advantage  over  us  and  also  the  Government  was  deprived 
of  royalties  on  the  borax  and  potash  production. 

The  following  words  appeared  on  the  Government  document : 


and  it  was  concealed  from  the  public  for  33  years.  Of  course,  not  having 
access  to  the  document,  I  could  not  test  the  validity  of  the  patents  in  court. 

In  1950,  the  Interior  Department  put  that  confidential  document  in  the 
National  Archives.  In  late  1953  I  found  it.  Our  attorneys  then  filed  suit  in 
the  Court  of  Claims  early  in  1955.  After  the  trial,  the  court  dismissed  the 
case  because  of  the  statute  of  limitations.  If  that  document  had  not  been  sup¬ 
pressed,  we  would  not  now  be  trying  to  secure  legislation  to  have  the  statute 
of  limitations  waived  and  the  case  adjudicated  on  its  merits. 

To  sum  up  in  a  few  words,  this  lack  of  freedom  of  information  resulted  in 
the  loss  of  millions  of  dollars  to  the  Government  and  untold  damage  to  private 
enterprise. 

Washington,  D.C.,  May  20, 1965. 

Senator  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Senate  Of¬ 
fice  Building,  Washington,  D.C. 

(Attention  of  Mr.  Bernard  Fensterwald,  Jr.,  chief  counsel). 


Dear  Sir  :  I  believe  that  a  “freedom  of  information”  law  in  the  United  States 
would  be  of  great  benefit  in  helping  to  solve  present  world  problems,  because  it 
would  set  the  example  for  other  nations  to  go  and  do  the  same. 

According  to  the  enclosed  U.S.  postage  stamp  issued  about  1950,  we  already 
have  four  freedoms  and  “freedom  of  information”  would  give  us  one  more  free¬ 
dom.  By  disclosing  that  fact  to  other  countries,  we  would  enhance  and  promote 
the  virtues  of  the  free  world  and  win  men  to  our  great  crusade. 

Furthermore,  as  mentioned  in  the  enclosed  supplemental  statement,  if  we  make 
special  efforts  to  pass  a  freedom  of  information  law  now,  in  this  session  of  Con¬ 
gress,  it  would  improve  the  image  of  the  United  States  at  a  time  when  it  is  so 
much  needed. 

Therefore,  I  would  like  to  submit  the  enclosed  supplemental  statement  to  be 
printed  in  the  record  of  the  hearings  on  S.  1160,  but  only  if  you  feel  that  it 
might  help. 

Sincerely, 


G.  B.  Burnham. 


Freedom  of  Information 


Supplemental  statement  of  G.  B.  Burnham,  Washington,  D.C. 

On  May  12.  1965,  I  submitted  a  brief  statement  to  the  Subcommittee  on  Ad¬ 
ministrative  Practice  and  Procedure.  Hearings  to  consider  S.  1160,  the  freedom 
of  information  bill,  and  other  bills  took  place  on  May  12,  13,  and  14. 

Now,  I  would  like  to  present  to  the  subcommittee  another  vital  aspect  of  this 
problem,  which  I  do  not  believe  has  been  discussed.  “Freedom  of  information” 
will  clearly  promote  better  understanding  between  nations.  We  should  pass  the 
bill  at  this  session  of  Congress  and  then  suggest  that  other  nations  enact  a  similar 
law. 

William  L.  Shirer,  in  his  book  “The  Rise  and  Fall  of  the  Third  Reich,”  on 
page  xi,  says : 
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“It  is  quite  remarkable  bow  little  those  of  us  who  were  stationed  in  Germany 
during  the  Nazi  time,  journalists  and  diplomats,  really  knew  of  what  was  going 
on  behind  the  facade  of  the  Third  Reich.  A  totalitarian  dictatorship,  by  its  very 
nature,  works  in  great  secrecy  and  knows  how  to  preserve  that  secrecy  from  the 
prying  eyes  of  outsiders.” 

If  the  people  of  Germany  and  the  world  of  diplomats  had  known  what  was 
going  on  behind  Nazi  “closed  doors,”  there  might  have  been  no  World  War  II. 

If  every  nation  had  a  “freedom  of  information”  law  like  the  one  proposed  by 
S.  1160,  all  men  could  get  the  facts.  Minority  groups,  who  oppose  their  govern¬ 
ment,  and  who  desire  peace,  justice  and  good  will,  could  get  the  necessary  in¬ 
formation  for  them  to  oppose  any  wrongdoing  of  tlietir  government  officials.  It 
would  help  promote  the  two-party  system. 

If  we  make  special  efforts  to  pass  a  freedom  of  information  law  now,  in  this 
session  of  Congress,  and  emphasize  that  fact  to  all  nations,  it  would  improve  the 
image  of  the  United  States  and  thus  help  to  create  peace  and  harmony  at  a  time 
when  it  is  so  much  needed. 

Therefore,  the  passage  of  bill  S.  1160  will  set  a  splendid  example  for  men  of 
good  will  in  other  nations  to  insist  on  their  governments  enacting  a  similar  law. 
It  will  be  a  big  step  forward  to  help  establish  an  enduring  world  peace. 

Senator  Long.  This  will  conclude  our  hearings  for  today.  We  in¬ 
tended  to  have  a  short  session  this  afternoon,  but  we  now  find  that 
that  is  impossible.  The  committee  will  now  stand  in  recess  until  10 
o’clock  tomorrow  morning,  and  will  meet  in  this  room. 

(Whereupon,  at  12:06  p.m.,  the  committee  recessed,  to  reconvene  at 
10  a.m.,  Thursday,  May  13,  1965.) 
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THURSDAY,  MAY  13,  1965 

U.S.  Senate, 

Subcommittee  on  Administrative  Practice  and 

Procedure  of  the  Committee  on  the  Judiciary, 

IF ashington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  1318, 
New  Senate  Office  Building,  Senator  Edward  V.  Long  (chairman  of 
the  subcommittee)  presiding. 

Present:  Senators  Long  and  Burdick. 

Also  present :  Bernard  Fensterwald,  Jr.,  chief  counsel  and  Cornelius 
B.  Kennedy,  minority  counsel ;  Kathryn  M.  Coulter,  special  assistant ; 
Charles  H.  Helein,  assistant  counsel;  Gordon  H.  Homme,  assistant 
counsel. 

Senator  Long.  The  committee  will  be  in  order. 

At  this  point,  without  objection,  I  desire  to  place  in  the  record  a 
resolution  of  the  St.  Louis  Chapter,  the  Missouri  Society  of  Certified 
Public  Accountants  dealing  with  S.  1758. 

(The  resolution  is  as  follows :) 

Resolution 

Be  it  resolved.  That,  in  view  of  legislation  (S.  1758)  now  before  the  Congress, 
which  would  impair  the  right  of  the  Treasury  Department  to  register  and  regu¬ 
late  those  who  may  practice  before  it,  the  Missouri  Society  of  Certified  Public 
Accountants  hereby  records  its  belief  that  such  legislation  is,  as  it  applies  to  the 
Treasury  Department,  unnecessary  and  disruptive  of  procedures  which  have 
proved  to  be  neither  burdensome  nor  in  contradiction  of  the  public  interest ;  be 
it  further 

Resolved,  That,  since  the  cited  legislation  would  admit,  unconditionally, 
lawyers  (and  only  lawyers)  in  good  standing  to  practice  before  the  Treasury  De¬ 
partment,  S.  1758,  is,  in  its  present  form,  directly  discriminatory  against  an 
equally  large  number  of  certified  public  accountants,  now  regulated  by  their 
States  as  qualified  professionals,  and  currently  registered  to  practice  before  the 
Treasury  Department ;  be  it  further 

Resolved,  That,  since  S.  1758  would,  in  the  case  of  the  Treasury  Department 
virtually  eliminate  the  power  of  attorney  procedures  only  for  lawyers,  and,  since 
it  would  thus  directly  interfere  with  the  taxpayer’s  right  to  specify  and  limit 
the  matters  which  a  taxpayer’s  selected  representative  may  handle;  this  legis¬ 
lation  has  an  unfair  and  adverse  effect  on  the  taxpayer  and  on  other  chosen 
representatives  before  Treasury ;  be  it  further 

Resolved,  That  great  care  needs  to  be  exercised  lest  the  power  of  the  Treasury 
Department  to  admit  nonlawyers  be  inadvertently  impaired  by  Federal  statute, 
particularly  in  view  of  the  Sperry  decision  which  focused  such  determination 
on  the  Federal  Government ;  be  it  further 

Resolved,  That  no  action  should  be  taken  which  would,  by  omitting  the  Treas¬ 
ury’s  right  to  establish  a  practice  register,  also  have  the  effect  of  impairing 
Treasury’s  right  to  discipline,  and  where  necessary,  to  disbar;  be  it  further 

Resolved,  That  the  Missouri  Society  of  Certified  Public  Accountants  feels  that 
no  need  has  been  shown  for  S.  1758  and  related  legislation  in  the  case  of  the 
Treasury  Department ;  be  it  further 
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Resolved,  That,  if  the  Congress  decides  such  legislation  to  be  in  the  public 
interest  insofar  as  it  applies  to  practice  before  the  Treasury  Department,  the 
Missouri  Society  of  Certified  Public  Accountants  hereby  urges  that  the  legisla¬ 
tion  be  amended  to  provide  for  correction  of  all  of  the  inequities  cited  above 
as  applicable  to  certified  public  accountants. 

St.  Louis  Chapter,  Missouri  Society 
of  Certified  Public  Accountants. 

Kenneth  J.  Bauer,  Vice  President. 

Dated  April  27, 1965. 

Senator  Long.  Our  first  witness  this  morning  will  be  Mr.  Robert  M. 
Benjamin,  chairman  of  the  Committee  on  Code  of  Federal  Adminis¬ 
trative  Procedure,  and  Mr.  Richard  II.  Keating,  chairman  of  the 
Administrative  Law  Section  ad  hoc  committee  on  the  Practice  Act, 
of  the  American  Bar  Association. 

The  other  gentlemen  at  the  table  will  be  introduced  to  the  commit¬ 
tee  for  the  record. 

STATEMENT  OF  ROBERT  M.  BENJAMIN,  CHAIRMAN,  COMMITTEE 

ON  CODE  OF  FEDERAL  ADMINISTRATIVE  PROCEDURE;  ACCOM¬ 
PANIED  BY  CHISMAN  HANES,  CHAIRMAN,  ADMINISTRATIVE 

LAW  SECTION  LIAISON  COMMITTEE;  CHARLES  D.  ABLARD  AND 

BEN  C.  FISHER,  MEMBERS,  COMMITTEE  ON  CODE  OF  FEDERAL 

ADMINISTRATIVE  PROCEDURE;  AND  JOSEPH  B.  HYMAN 

Mr.  Benjamin.  Sitting  to  my  left  is  Mr.  Chisman  Hanes,  who  is 
chairman  of  the  Administrative  Law  Section  Liaison  Committee  on 
the  Code  of  Federal  Administrative  Procedure.  He  is  working  closely 
with  us,  and  we  are  working  closely  in  cooperation  with  the  adminis¬ 
trative  law  section.  And  Mr.  Hanes  is  also  our  expert  on  section  3. 
He  has  probably  studied  that  more  than  anybody  else. 

Senator  Long.  We  are  glad  to  have  you  with  us,  Mr.  Hanes. 

Mr.  Benjamin.  And  at  the  table  behind  are  two  other  members  of 
my  committee  on  the  code,  who  will  be  glad  to  answer  questions. 

Senator  Long.  If  you  gentlemen  care  to  have  seats  at  the  table  we 
will  be  glad  to  have  you  here. 

Mr.  Benjamin.  They  are  Mr.  Charles  D.  Ablard  and  Mr.  Ben  C. 
Fisher.  There  is  also  Mr.  Joseph  B.  Hyman,  who  I  know  needs  no  in¬ 
troduction  to  you  or  to  your  staff. 

Mr.  Chairman,  I  know  that  you  have  very  many  witnesses  on  this 
act,  and  since  I  have  appeared  a  number  of  times,  I  think  what  I  will 
do  is  primarily  to  submit  a  fairly  long  statement  that  I  have  brought 
with  me,  and  then  talk  about  a  few  things  that  seem  to  me  important, 
and  then  be  ready  to  answer  such  questions  as  the  committee  may  want 
to  ask.  I  am  not  going  to  read  this  long  prepared  statement. 

Senator  Long.  The  committee  appreciates  that.  And  without  ob¬ 
jection,  your  entire  statement  will  be  printed  in  the  record  at  this  point. 

(The  entire  statement  of  Mr.  Benjamin  is  as  follows:) 

Statement  of  Robert  M.  Benjamin,  Chairman,  American  Bar  Association 
Special  Committee  on  Code  of  Federal  Administrative  Procedure 

Mr.  Chairman  and  members  of  the  subcommittee,  I  greatly  appreciate  this 
opportunity  of  appearing  again  before  the  subcommittee,  this  time  in  its  hearings 
on  S.  1336,  the  latest  version  of  the  bill  to  amend  the  Administrative  Procedure 
Act  of  1946  introduced  by  Senator  Dirksen  for  himself  and  the  chairman. 
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I  had  the  privilege  of  testifying  last  July  on  S.  1663,  88th  Congress,  the  im¬ 
mediate  predecessor  of  S.  1336.  Those  hearings  dealt  also  with  a  draft  of  S. 
1663  as  tentatively  revised  by  the  staff  of  the  subcommittee  and  published  in 
Committee  Print  No.  2  dated  April  20,  1964,  together  with  the  then  version  of 
the  American  Bar  Association’s  proposed  Code  of  Federal  Administrative  Pro¬ 
cedure  (S.  2335,  88th  Cong.).  Before  that,  I  had  had  an  opportunity  to  testify  in 
October  1963  on  S.  1666.  a  bill  to  amend  section  3  of  the  Administrative  Procedure 
Act  of  1946,  dealing  with  the  subject  of  “Public  Information” ;  and  in  earlier 
years  I  had  testified  before  the  subcommittee,  then  under  the  chairmanship  of 
Senator  Carroll,  on  a  number  of  related  subjects. 

My  testimony  last  July  was  quite  extensive;  and  it  was  supplemented  by  other 
communications  with  the  subcommittee  and  its  staff,  including  my  part  in  3  days 
of  public  conferences  with  the  staff  in  March  1964.  What  I  said  on  those  and 
earlier  occasions  still  represents  the  views  of  the  American  Bar  Association.  To 
avoid  undue  length  in  this  statement  and  in  my  present  testimony,  I  should  like 
respectfully  to  refer  the  subcommittee  to  what  I  wrote  and  said  last  year  with 
respect  to  the  then  S.  1663,  much  of  which  is  still  relevant  to  S.  1336,  instead  of 
going  into  too  much  repetition  here. 

I  appear  here,  as  I  did  on  the  earlier  occasions,  as  chairman  of  the  American 
Bar  Association’s  Special  Committee  on  Code  of  Federal  Administrative  Pro¬ 
cedure,  which  is  charged  by  the  association  with  representing  before  the  Congress 
its  views  regarding  the  association’s  own  proposals  for  a  general  revision  of  the 
Administrative  Procedure  Act  of  1946  and  other  related  proposals,  specificallv 
S.  1336. 

As  in  my  earlier  appearances,  I  shall  have  something  to  say  occasionally  about 
the  association’s  own  proposed  code.  This  has  recently  been  reintroduced  by 
Senator  Ervin  as  S.  1879,  89tli  Congress,  incorporating  a  few  changes  from  S. 
2335,  88th  Congress,  several  of  which  I  had  forecast  in  my  testimony  last  July. 
We  believe  strongly  in  the  merits  of  our  proposed  code,  and  we  are  gratified  to 
see  that  in  a  good  many  instances  it  has  been  useful  to  the  subcommittee  in  the 
drafting  of  the  successive  versions  of  the  subcommittee’s  own  bill. 

We  are  gratified  also,  as  will  appear  in  my  testimony,  to  find  ourselves  in 
agreement  with  by  far  the  greater  part  of  the  changes  made  by  S.  1336  in  last 
year’s  S.  1663.  We  believe  that  S.  1336  represents  encouraging  progress  toward 
a  satisfactory  general  revision  of  the  Administrative  Procedure  Act  of  1946,  a 
project  which  the  American  Bar  Association  has  urgently  advocated. 

I  turn  now  to  various  provisions  of  S.  1336  as  to  which  present  comment  seems 
desirable. 

Section  2(c)  includes  an  “exception  from  a  rule”  in  its  definition  of  “rule,” 
and  defines  “rulemaking”  as  “agency  process  for  the  formulation,  amendment, 
repeal  of,  or  exception  from  a  rule.”  We  believe  that  the  words  “exception 
from”  should  be  omitted.  A  general  exception  from  the  operation  of  a  rule  would 
be  in  effect  an  “amendment,”  and  thus  already  covered  in  the  definition  of  rule- 
making.  The  exception  of  an  individual  from  the  operation  of  a  rule,  leaving 
his  competitors  (for  example)  subject  to  the  rule,  should  in  our  view  at  least 
usually  be  by  an  adjudicatory  procedure,  and  this  would  raise  questions  as 
to,  for  example,  the  grounds  on  which  such  an  exception  might  be  granted,  and 
those  who  should  be  entitled  to  notice  of  the  proceeding  and  an  opportunity  to 
oppose  the  application. 

The  same  comment  applies  to  section  4(g)  of  S.  1336,  which  provides  for 
petitions  “for  the  issuance,  amendment,  exception  from,  or  repeal  of  a  rule,” 
where  we  think  the  words  “exception  from”  should  be  omitted.  It  is,  I  think, 
useful  to  repeat  here  our  comment  of  last  year  on  section  4(e)  of  the  original 
S.  1663  (and  sec.  4(f)  of  the  revised  version  of  S.  1663),  dealing  with  petitions 
for  exceptions  from  rulemaking.  We  said  there  that  it  appeared  that  the 
proceeding  on  such  a  petition  would  probably,  at  least  in  most  instances,  be 
adjudicatory,  and  we  added  “There  is  a  question,  finally,  whether  such  proceed¬ 
ings  for  exception  may  not  be  so  peculiar  to  the  special  type  of  rulemaking  in 
question  that  they  should  he  taken  care  of  in  the  particular  agency  statutes 
rather  than  in  a  general  procedural  statute.”  In  such  particular  statutes  there 
might,  for  example,  be  specific  provision  for  a  showing  by  the  applicant  for  an 
exception  that  he  had  worked  out  a  satisfactory  alternative  method  of  accom¬ 
plishing  the  purpose  of  the  rule  and  that  there  would  be  unnecessary  hardship  in 
requiring  compliance  with  the  precise  method  specified  in  the  rule. 

Apart  from  the  references  to  “exceptions,”  the  definition  of  “rule  and  rule- 
making”  in  section  2(c)  is  in  our  view  good.  The  definition  of  “order,  opinion, 
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ancl  adjudication”  in  section  2(d)  raises,  however,  a  number  of  questions.  We 
do  not  think  that  the  definition  of  an  adjudicatory  proceeding  as  one  “to  deter¬ 
mine  the  rights,  obligations,  and  privileges”  of  named  parties  is  sufficiently 
inclusive.  Reference  to  section  2(f)  (which  defines  “sanction  and  relief”)  will 
suggest  many  other  words  that  should  he  included;  but  we  think  that  any  at¬ 
tempt.  at  an  inclusive  definition  in  this  manner  is  too  risky. 

Since  the  enactment  of  the  Administrative  Procedure  Act  of  1946,  “order” 
has  been  defined  as  the  final  disposition  of  an  agency  “in  any  matter  other  than 
rulemaking  *  *  This  definition  has  been  used  for  years  without  difficulty. 
The  use  of  the  word  “matter”  makes  it  clear  enough  that  more  is  referred  to 
than  purely  executive  or  administrative  action.  We  therefore  suggest  going 
back  to  the  Administrative  Procedure  Act  definition  of  “order”  as  substantially 
continued  in  S.  1633. 

The  reference  to  “named  parties”  in  S.  1336  is  useful.  This  can,  however,  be 
incorporated  in  the  definition  of  “adjudication,”  as  was  done  in  revised  S.  1663  as 
follows : 

“  ‘Adjudication’  means  agency  process  for  the  formulation,  amendment  or 
repeal  of  an  order  and  includes  licensing  and  ratemaking  and  other  agency  pro¬ 
ceedings  in  which  the  parties  are  named.” 

This  leaves  for  consideration  the  definition  of  “opinion.”  There  was  no  such 
definition  in  the  1946  act;  the  first  definition  of  “opinion”  was  in  the  American 
Bar  Association’s  proposed  code.  Having  been  responsible  for  this  definition  in 
the  first  place,  we  are  perhaps  in  the  best  position  to  say  that,  very  recently,  we 
have  come  to  the  conclusion  that  no  definition  of  “opinion”  should  be  included  in 
the  statute.  The  word  now  seems  to  us  sufficiently  clear  without  definition. 
Moreover,  the  actual  definition  in  section  2(d)  would  not  be  appropriate  to  the 
word  “opinion”  as  used  elsewhere  in  the  statute  (e.g.,  in  sec.  3(b)  (A) ). 

Finally,  we  note  that  the  specification  in  section  2(d)  of  S.  1336  of  what  an 
opinion  should  contain  seems  to  us  inappropriate  in  a  definition  section.  If 
the  definition  of  “opinion”  is  dropped  as  we  suggest  (and  even  if  it  is  not),  we 
note  our  view  that  this  matter  should  be  included  in  section  8,  dealing  with  de¬ 
cisions  ;  and  I  shall  discuss  the  matter  further  at.  that  point. 

In  the  “public  information”  section  of  S.  1336,  we  are  gratified  to  find  at  the 
end  of  section  3(a)  a  revised  and  satisfactory  provision  regarding  matter  in¬ 
corporated  by  reference  in  the  Federal  Register,  which  requires  approval  of  such 
incorporation  by  the  Director  of  the  Federal  Register. 

Section  3(a)  and  section  3(b)  each  contains  a  provision  designed  to  protect 
private  parties  from  the  use  against  them  of  matter  required  to  be  published,  or 
made  available  for  public  inspection,  and  not  so  published  or  made  available. 
These  two  separated  provisions  seem  to  us  confusing  and  in  some  respects  in¬ 
complete.  For  example,  “no  person  shall  *  *  *  be  adversely  affected  by  *  *  *” 
in  section  3(a)  (p.  5,  lines  18-20)  seems  to  us  less  comprehensive  than  the 
language  of  section  3(b),  page  6,  lines  21-25  (though  there  is  no  reason  why  it 
should  be).  We  suggest  that  the  two  provisions  be  combined  in  one  separate 
provision  like  that  of  section  1002(e)  of  the  American  Bar  Association  Code. 
There  could  be  added  to  that  code  provision  the  provision  of  the  two  sections  of 
S.  1336  excepting  from  such  protection  persons  who  have  had  actual  and  timely 
notice  of  the  matter  in  question. 

At  the  end  of  the  first  sentence  of  section  3(c),  dealing  with  agency  records, 
we  suggest  adding  (p.  7,  line  7)  the  words  “for  inspection  and  copying.” 

We  are  particularly  gratified  to  find  that  all  the  exemption  provisions  of  sec¬ 
tion  3  are  now  included  in  one  subsection,  3(e)  (p.  8).  We  think  also  that  the 
grounds  of  exemption  are  generally  satisfactory,  though  we  have  several  changes 
to  suggest  that  appear  to  us  to  be  important.  All  but  one  of  these  we  made, 
recently  in  hearings  in  the  House  on  H.R.  5012. 

First,  we  think  that  the  words  “national  defense  or  foreign  policy”  (line  6) 
should  be  changed  to  “national  security.”  The  statute  deals  here  with  the  sub¬ 
ject  matter  of  Executive  orders.  It  seems  to  me  that  matters  of  national  secu¬ 
rity.  beyond  the  range  of  national  defense  or  foreign  policy,  can  properly  be 
taken  into  account  by  the  President  in  exercising  the  Executive  privilege. 

Second,  in  item  (4).  we  think  that  the  phrase  “obtained  from  the  public” 
(lines  9-10)  should  for  accuracy  be  changed  to  “obtained  from  a  nonagency 
source.” 

Third,  we  think  that  the  exemption  (item  (5))  for  intragency  communica¬ 
tions  dealing  with  matters  of  law  or  policy  should  be  extended  to  memorandums 
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from  personal  assistants  to  agency  members  or  other  deciding  officers  even 
though  they  deal  with  factual  matters  besides  matters  of  law  and  policy. 

Finally,  we  suggest  adding  at  the  end  of  subsection  (e)  a  proviso  dealing  with 
records  received  by  one  agency  from  another,  and  a  sentence  regarding  rights 
of  discovery  in  judicial  or  administrative  proceedings,  as  follows  : 

“ ;  Provided,  That  records  received  from  another  agency  which  are  exempt  in 
the  hands  of  Such  other  agency  under  this  subsection  shall  continue  to  be  ex¬ 
empt  in  the  hands  of  the  receiving  agency.  Nothing  contained  herein  shall 
be  deemed  to  prevent  the  discovery  of  documents  in  judicial  or  administrative 
proceedings  in  accordance  with  applicable  rules  of  law.” 

We  are  glad  to  find  that  section  4(c)  (2)  includes  in  its  definition  of  formal 
rulemaking  rules  required  by  the  Constitution  (as  well  as  those  required  by 
statute)  to  be  made  on  the  record  after  opportunity  for  an  agency  hearing. 

We  are  glad  also  to  find  the  provision  for  emergency  rules  put  in  a  separate 
subsection,  section  4(d),  and  thus  made  applicable  to  formal  as  well  as  in¬ 
formal  rulemaking.  We  have  several  suggestions  for  what  we  consider  improve¬ 
ments  in  the  second  sentence  of  section  4(d).  For  one  thing,  we  believe  that 
the  one  extension  period  should  be  limited  to  6  months  instead  of  1  year,  making 
the  total  life  of  the  emergency  rule  1  year  rather  than  a  year  and  a  half.  If  this 
change  is  accepted,  our  suggested  revision  of  the  second  sentence  (p.  11,  lines 
6-11)  would  be  as  follows  : 

“The  agency  may  extend  such  emergency  rule  for  one  additional  period  not 
to  exceed  6  months  only  by  commencement,  prior  to  the  expiration  of  the  original 
effective  period,  of  a  rulemaking  proceeding  dealing  with  the  same  subject  mat¬ 
ter  as  did  the  emergency  rule  and  upon  giving  the  notice  and  following  the  pro¬ 
cedures  provided  by  subsections  (b)  and  (c)  of  this  section.” 

Finally,  we  think  that  the  last  sentence  of  section  4(d)  should  be  omitted. 
“Emergency  rulemaking  procedures  as  provided  by  other  statutes”  do  not,  so 
far  as  we  know,  require  regular  rulemaking  to  follow  emergency  rulemaking  if 
the  rule  is  to  be  effective  for  more  than  6  months ;  and  that  is  an  essential  feature 
of  section  4(d),  which  should  not  be  vitiated. 

We  are  gratified  again  to  find  the  exemption  provisions  regarding  rulemaking 
incorporated  in  one  subsection  (4(h)).  As  to  item  (1)  we  repeat  our  sug¬ 
gestion  made  with  respect  to  section  3(e)  that  “national  defense  or  foreign 
policy”  (p.  12,  lines  3—4)  should  be  changed  to  “national  security.”  In  item 
(4)  we  suggest  (in  line  with  our  earlier  discussion)  elimination  of  the  reference 
to  exceptions. 

In  section  5,  “Adjudication,”  we  are  gratified  again  to  find  in  the  introductory 
paragraph  of  section  5(a)  reference  to  rules  required  by  the  Constitution  (as 
well  as  those  required  by  statute)  to  be  determined  on  the  record  after  oppor¬ 
tunity  for  an  agency  hearing. 

We  are  glad  also  to  find  that  the  “modified  hearing  procedure”  provided  for 
by  section  5(a)(5)  is  to  be  used  only  by  consent  of  the  parties. 

It  it  not  entirely  clear  from  section  5(a)  (5)  whether  or  not  the  modified 
hearing  procedure  thereunder  is  intended  to  be  subject  to  the  provisions  of 
section  5(a)  (6)  regarding  separation  of  functions.  Revised  S.  1663,  section 
5(a)  (6)  (C),  provided  explicitly  that  the  separation-of-functions  provisions  did 
not  apply  to  officers  conducting  modified  hearings.  The  omission  of  that  pro¬ 
vision  from  S.  1336  makes  it  appear  that  the  intention  is  that  the  separation-of- 
functions  provisions  should  apply.  (The  fact  that  subsec.  (5)  subjects  the 
modified  hearing  procedure  to  the  provisions  of  sec.  8,  regarding  decisions,  tends 
to  support  that  conclusion.)  We  think  that  is  a  matter  of  policy  separation 
of  functions  should  be  required  in  the  modified  hearing  procedure.  The  pressure 
on  parties  to  consent  to  the  modified  procedure  will  be  strong,  and  we  do  not 
think  they  should  be  asked  to  give  up  too  much  in  doing  so.  In  any  case,  we 
suggest  that  section  5(a)  (5)  should  be  explicit  as  to  what  is  intended,  so  that 
if  a  party  consents  he  will  do  so  with  full  awareness  of  what  he  is  consenting  to. 

Among  a  few  changes  made  by  S.  1336  from  S.  1663  which  give  us  the  deepest 
concern  are  two  changes  relating  to  the  separation  of  functions  in  formal 
adjudication,  section  5(a)  (6).  These  have  to  do  with  the  application  of  separa¬ 
tion-of-functions  requirements  to  agency  members,  and  provision  of  assistance 
to  agency  members  and  other  deciding  officers. 

One  of  the  major  accomplishments  of  S.  1663  was  to  eliminate  the  exemption 
of  agency  members  from  the  separation-of-functions  provisions  of  the  1946 
act.  That  advance  has  now — for  what  reason  we  do  not  know — been  reversed 
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in  S.  1336.  This  is,  we  believe,  a  question  of  vital  importance.  To  avoid  ex¬ 
tending  this  statement  unduly,  I  should  like  respectfully  to  refer  the  subcom¬ 
mittee  to  my  article  on  the  American  Bar  Association  program  in  26  Law  and 
Contemporary  Problems  203,  at  pages  229-230  (1961). 

It  appears  to  us  clear  also  that  agency  members  and  other  deciding  officers 
need  to  have  assistance  in  ther  adjudicatory  functons,  especially  by  permanent 
assistants,  not  subject  to  disqualifying  relations  within  the  agency,  who  can 
serve  with  a  reasonable  degree  of  permanence  and  develop  a  working  relation¬ 
ship  with  the  deciding  officer.  Without  undue  pride  of  authorship,  we  re¬ 
spectfully  refer  the  subcommttee  to  the  separation-of-functions  provisions  of  the 
ABA  code,  section  1005(c),  for  its  treatment  of  this  problem. 

We  have  difficulty  with  section  5(a)  (7)  of  S.  1336,  relating  to  “emergency 
action”  in  matters  subject  to  formal  adjudication.  Our  difficulty  relates  only 
to  the  first  sentence,  which  reads : 

“Upon  a  finding  that  immediate  action  is  necessary  for  the  preservation  of  the 
public  health  or  safety,  or  where  otherwise  provided  by  law,  an  agency  may 
take  action  without  the  notice  or  other  procedures  required  by  this  subsection.” 
[Italic  added.] 

Both  the  original  version  of  S.  1663  (end  of  sec.  5(a))  and  the  ABA  code 
(sec.  1004(c))  provided  for  emergency  adjudicatory  action  where  it  is  au¬ 
thorized  by  existing  law  and  there  is  in  addition  the  required  showing  of  the 
necessity  of  immediate  action.  We  strongly  question  the  advisability,  and 
indeed  the  propriety,  of  the  disjunctive  “or”  italicized  in  the  sentence  quoted 
above. 

Since  the  existing  provisions  of  law  may  authorize  emergency  action  on 
grounds  other  than  public  health  or  safety,  we  think  also  that  that  phrase  of 
the  sentence  quoted  above  is  too  narrow. 

We  suggest  in  substitution  for  the  above  sentence  a  revised  version  of  the 
provision  of  original  S.  1663,  as  follows : 

“Where  permitted  by  law  and  upon  a  finding  that  immediate  action  is  neces¬ 
sary  for  the  preservation  of  the  public  health,  safety,  or  welfare,  an  agency  may 
take  action  without  the  notice  or  other  procedures  required  by  this  subsection.” 

Section  5(b)  of  S.  1336,  dealing  with  informal  adjudication,  is  an  improvement 
over  the  like  provision  of  S.  1663  in  eliminating  the  earlier  provision’s  references 
to  hearings. 

On  the  other  hand,  the  elimination  of  the  requirement  of  S.  1663  for  a  state¬ 
ment  of  “supporting  reasons”  seems  to  us  a  step  backward.  On  this  subject  we 
prefer  to  both  versions  the  provision  of  the  ABA  code,  section  1004(b),  for  a 
statement  of  reasons  if  requested.  This  would  give  outside  parties  what  they 
are  entitled  to,  but  would  relieve  the  agency  of  the  burden  of  stating  reasons 
in  all  cases,  even  where  they  are  not  sought. 

We  do  not  understand  why  section  5(b)  of  S.  1336  should  except  adjudication 
“involving  inspections  and  tests.”  Unless  there  is  some  prescribed  hearing  pro¬ 
cedure  in  connection  with  such  adjudication,  it  would  be  informal  adjuication 
and  properly  within  the  operation  of  section  5(b). 

Section  5(c)  of  S.  1336  follows  the  like  section  of  S.  1663  in  making  opportunity 
to  submit  settlement  proposals  available  to  a  private  party  before  hearings  begin, 
but  available  thereafter  only  where  the  agency  in  its  discretion  concludes  that 
“time,  the  nature  of  the  pi-oceeding,  and  the  public  interest  permit  *  *  Our 
own  view,  reflected  in  section  1094(a)  of  the  ABA  code,  is  the  reverse;  we  would 
make  the  consideration  of  offers  of  settlement  by  the  agency  discretionary  before 
hearing  and  mandatory  thereafter.  We  believe  that  where  the  right  to  make  an 
offer  of  settlement  exists  only  before  hearing,  the  agency  can  use  this  as  a 
bludgeon  to  induce  settlements- 

In  section  6(a),  we  suggest  that  the  words  “or  investigation,”  at  the  end  ol 
the  second  sentence,  be  striken.  The  sentence  deals  with  rights  of  parties  with 
respect  to  appearance  and  representation  in  agency  proceedings.  Under  sections 
2(g)  and  2(b),  defining  “agency  proceeding”  and  “party,”  an  investigation  is  not 
an  “agency  proceeding,”  and  there  can  thus  be  no  “party”  to  an  investigation. 
The  rights  to  representation  of  persons  involved  in  investigations  seem  to  us 
adequately  protected  by  the  other  provisions  of  section  6(a) . 

We  think  it  would  be  useful  for  the  legislative  history  to  refer,  for  definition 
of  the  right  specified  in  the  first  sentence  to  section  6(a)  “to  be  accompanied, 
represented,  and  advised  by  counsel,”  to  recommendation  15  of  the  recent  admin¬ 
istrative  conference. 
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I  do  not  comment  here  on  section  6(b)  and  6(c)  of  S.  1336,  since  these  are  also 
in  S.  1758,  and  testimony  as  to  that  bill  is  to  be  given  by  a  representative  of  the 
ABA  section  of  administrative  law. 

We  are  gratified  to  note  that  section  6(d),  dealing  with  investigations,  omits 
the  final  clause  of  the  like  provision  of  S.  1663,  limiting  the  right  of  a  person  to 
procure  a  transcript  of  his  own  testimony,  to  which  we  were  opposed. 

We  are  inclined  to  think  that  the  first  sentence  of  section  6(e),  providing  for 
the  issuance  of  subpenas  upon  request  of  any  party  to  an  adjudication,  should  be 
limited  to  formal  adjudication  under  section  5(a)  (cf.  S.  1S79,  the  recently  rein¬ 
troduced  ABA  Code,  section  1005  (b) ) . 

We  are  glad  to  note  that  section  6(e)  has  been  revised  to  allow  a  proceeding 
for  enforcement  of  a  subpena  to  be  initiated  “by  any  party”  as  well  as  by  the 
agency. 

We  are  gratified  by  the  revision  of  section  6(h),  dealing  wtih  depositions  and 
discovery,  which  goes  further  than  S.  1663  to  assure  the  use  by  agencies  to  the 
greatest  practicable  extent  of  this  valuable  procedural  device. 

If  the  suggestions  we  have  made  elsewhere  for  changing  “national  defense  or 
foreign  policy”  to  “national  security”  are  accepted,  this  phrase  in  section  6(j) 
should  be  changed  accordingly.  Apart  from  this,  we  think  that  section  1005(f) 
of  the  ABA  code  is  a  clearer  and  more  useful  statement  of  what  is  intended 
here. 

We  are  gratified  by  the  change  in  section  6(k),  dealing  with  declaratory 
orders.  The  mandatory  form  of  the  S.  1336  provision  is  in  our  view  a  great 
improvement  over  the  like  S.  1663  provision,  which  merely  carried  forward 
language  of  the  1946  act  that  had  proved  to  be  ineffective. 

While  we  consider  the  form  of  section  7(b)  of  S.  1336,  dealing  with  the  powers 
of  officers  presiding  at  hearings,  generally  satisfactory  and  an  improvement 
over  S.  1663,  we  believe  that  it  would  be  well  to  specify  some  additional  powers. 
We  suggest  for  reference  section  1006(b)  of  the  ABA  code,  and  suggest  spe¬ 
cifically  consideration  of  items  (6),  (7),  (8),  and  (9)  (some  of  which  are  in¬ 
cluded,  though  not  as  fully,  in  S.  1336) . 

We  are  gratified  by  the  change  from  S.  1663  effected  by  section  7  (e)  of  S.  1336, 
dealing  with  interlocutory  appeals.  This  is  now,  we  think,  an  entirely  satis¬ 
factory  provision. 

Regarding  section  8,  dealing  with  the  decision  process,  I  should  like  to  repeat 
generally  what  I  said  last  July  in  strong  support  of  the  purpose  of  this  section  to 
relieve  agency  members  of  having  to  devote  relatively  too  much  of  their  energies 
to  the  adjudication  of  individual  cases. 

In  discussing  the  defintion  of  “opinion”  in  section  2(d),  I  noted  our  view  that 
the  specification  of  what  an  opinion  should  contain  should  be  included  in  sec¬ 
tion  8,  dealing  with  decisions.  The  place  for  this  would  be  in  section  8(b).  As 
to  what  might  usefully  be  included  here,  we  suggest  referring  to  the  concluding 
portion  of  section  1007(a)  of  the  ABA  code. 

I  repeat  also  what  I  said  last  year,  that  we  do  not  agree  with  the  provision 
of  secton  8(b)  leaving  to  the  presiding  officer  the  right  to  determine  in  his  dis¬ 
cretion  whether  he  wants  to  hear  oral  argument.  It  has  been  suggested  that 
the  presiding  officer  is  in  the  best  position  to  decide  when  oral  argument  would 
help  him.  We  do  not  agree,  since  the  presiding  officer  cannot  know  what  the  oral 
argument  would  be.  Apart  from  these  considerations,  it  seems  to  us  especially 
important,  when  the  presiding  officer  may  require  submission  of  all  or  part  of  the 
evidence  in  written  form  (section  7(c) ),  that  the  parties  should  have  a  right  to 
oral  argument  thereon. 

Section  8(c)  (1)  specifies  the  grounds  on  which  a  party  may  appeal  the  de¬ 
cision  of  the  presiding  officer.  Among  these  (item  (B) )  is  the  ground  that  “the 
findings  or  conclusions  of  material  fact  were  clearly  erroneous.”  In  the  like 
section  of  revised  S.  1663  the  standard  was  not  “clearly  erroneous”  but  “contrary 
to  the  weight  of  the  evidence.”  We  believe  that  S.  1663  was  correct  in  this  (see 
also  the  next  to  the  last  sentence  of  section  1007(c)  of  the  ABA  code).  We 
do  not  believe  that  review  within  the  agency  of  a  hearing  officer’s  decision  of  ques¬ 
tions  of  evidentiary  fact  should  be  as  limited  as  is  judicial  review  of  an  agency 
decision  of  fact. 

We  think  also  that  a  party  should  have  the  right  to  appeal  on  an  added  ground, 
that  the  agency  should  reconsider  its  policy  in  specified  respects.  Under  section 
8(c)  (4).  the  agency  can  do  this  on  its  own  motion,  but  we  do  not  think  that 
this  should  be  left  entirely  to  the  agency’s  initiative. 
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Among  our  few  major  objections  to  changes  made  by  S.  1336  is  an  objection 
to  the  restoration  of  the  in  terrorem  clause  of  section  8(c)  (2)  whjch  had  been 
included  in  the  like  clause  of  the  original  S.  1663  (where  we  had  strongly  ob¬ 
jected  to  it)  and  had  been  eliminated  in  revised  S.  1663.  If  a  party  applies  for 
a  determination  of  exceptions  by  the  agency  rather  than  by  an  appeal  board,  and 
the  agency  denies  the  application,  there  is  in  our  view  no  justification  for 
providing  that  the  agency  shall  automatically  be  deemed  to  have  considered  and 
denied  each  exception  and  affirmed  the  decision  of  the  presiding  officer.  To 
impose  this  risk  is  likely  to  force  a  party  to  accept  final  adjudication  by  an 
appeal  board  even  where  he  has  valid  reason  for  going  instead  to  the  agency. 

If  the  in  terrorem  clause  is  eliminated,  as  we  think  it  should  be,  there  will 
have  to  be  a  corresponding  change  in  section  8(c)  (3). 

There  is,  on  the  other  hand,  a  good  change  earlier  in  section  8(c)  (2).  The 
provision  for  the  establishment  of  agency  appeal  boards  is  not  wholly  manda¬ 
tory,  as  was  the  like  provision  of  S.  1663. 

We  agree  with  the  statutory  provision  that  such  appeal  boards  should  be  made 
up  of  agency  members  or  hearing  examiners  or  both.  The  main  idea  in  using 
hearing  examiners  is,  in  our  opinion,  to  insure  their  independence.  We  take 
presently  no  position  as  to  whether  or  not  there  should  be  an  appellate  roster 
of  hearing  examiners,  as  S.  1663  provided  (though  we  do  not  think  that  a 
hearing  examiner  should  during  the  same  period  serve  as  a  presiding  officer 
at  hearings  and  as  a  member  of  an  appeal  board).  The  American  Bar  Associa¬ 
tion  has  assigned  to  its  section  of  administrative  law  jurisdiction  over  the 
subject  of  the  appointment  and  administration  of  the  corps  of  hearing  examiners ; 
and  that  section  may  want  later  to  be  heard  on  this  subject. 

We  are  gratified  to  find,  in  section  9(b),  the  provision  first  suggested  in  the 
ABA  code  (section  1010(b))  for  dealing  with  prejudicial  agency  publicity. 

With  regard  to  section  10,  dealing  with  judicial  review,  we  repeat  the  recom¬ 
mendation  made  last  year  that  the  order  be  changed  to  follow  that  of  section 
1009  of  the  ABA  code  rather  than  the  order  of  the  1946  act.  Section  10  is  diffi¬ 
cult  to  absorb,  to  a  considerable  extent  because  the  order  of  treatment  is  con¬ 
fusing.  The  order  of  section  1009  of  the  ABA  code  is,  we  believe,  logical  and 
easy  to  follow. 

The  change  effected  by  S.  1336  in  the  introductory  clause  of  section  10  with 
respect  to  unreviewable  agency  discretion  we  find  entirely  satisfactory. 

Section  10(a)  (which  is  entitled  “Right  of  review”  and  which  we  would 
entitle  “Standing  to  seek  review”)  we  find  unsatisfactory;  and  we  suggest 
returning  to  the  text  of  original  S.  1663  as  follows  : 

“Any  person  adversely  affected  or  aggrieved  by  any  reviewable  agency  action 
shall  have  standing  to  seek  judicial  review  thereof.” 

The  insertion  of  the  words  “in  fact”  in  the  S.  1336  provision,  and  the  omis¬ 
sion  therefrom  of  the  word  “aggrieved,”  were  both  suggested  last  July  by  Ken¬ 
neth  Culp  Davis.  With  respect  to  these  suggestions,  I  wrote  to  the  chairman 
fin  a  letter  of  August  10,  1964  incorporated  in  the  hearing  record,  hearings,  p. 
286)  : 

“*  *  *  we  can  see  no  advantage  in  following  Mr.  Davis’  suggestion  that  the 
word  ‘aggrieved’  be  omitted.  It  might,  on  the  other  hand,  be  useful  to  add  ‘in 
fact.’  as  Mr.  Davis  suggests.” 

We  still  believe  it  to  be  a  mistake  to  omit  the  word  “aggrieved.”  which  has 
been  used  frequently  in  support  of  “standing,”  and  in  our  view  can  do  no  harm 
so  long  as  it  is  not  followed  by  phrases  like  “within  the  meaning  of  any  statute.” 
After  discussion  with  my  colleagues,  we  have  concluded  that  the  addition  of 
the  words  “in  fact”  may  do  more  harm  than  good,  never  having  been  used  (so 
far  as  we  know)  by  the  courts,  and  being  in  our  view  imprecise  in  meaning. 

The  clause  that  we  support,  quoted  above  from  original  S.  1663,  has  been 
supported  by  Dean  Robert  Kramer  as  highly  desirable  (Kramer.  “The  Place 
and  Function  of  Judicial  Review  in  the  Administrative  Process.”  28  Fordham 
Law  Review  1.  35  (1959) ). 

Kenneth  Culp  Davis  has  also  suggested  adding  at  the  end  of  section  10(b) 
a  provision  drafted  by  him  regarding  sovereign  immunity.  We  approve  this 
in  principle,  and  have  no  present  suggestions  for  any  change  in  his  tentatively 
suggested  language. 

S.  1663  as  originally  introduced  included,  at  the  end  of  section  10(d).  regard¬ 
ing  interim  relief,  the  words :  “whether  or  not  any  application  therefor  shall 
have  been  made  to  the  agency.” 
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These  words  were  stricken  in  revised  S.  1663,  and  are  not  in  S.  1336.  We 
believe  that  they  should  be  restored.  In  their  absence,  we  think  a  reviewing 
court  might  well  hold  that  there  had  not  been  a  proper  exhaustion  of  administra¬ 
tive  remedies. 

We  suggest,  as  we  have  before,  that  a  subsection  relating  to  the  record  on 
review,  similar  to  section  1009(e)  of  the  American  Bar  Association  Code,  should 
be  included  at  this  point  in  S.  1336. 

With  regard  to  section  10(e)  of  S.  1336.  dealing  with  the  scope  of  review,  I 
shall  confine  myself  here  to  referring  to  my  letter  of  August  10,  1964,  to  the 
chairman  with  regard  to  the  inadequacy  of  the  introductory  sentence  to  deal 
with  the  problem  of  Gray  v.  Powell,  314  U.S.  402,  and  National  Lal>or  Relations 
Board  v.  Hearst,  Publications,  Inc.,  322  U.S.  Ill  (hearings,  p.  2S6)  and  with  re¬ 
gard  to  the  desirability  of  substituting  the  clearly  erroneous  test  for  the  sub¬ 
stantial  evidence  test  in  the  review  of  agency  determinations  of  fact  (hearings 
pp.  286-2S7 ) . 

Finally,  we  are  disturbed  that  S.  1336  (following  in  this  respect  revised  S. 
3663)  omits  from  section  12  a  brief  provision  that  had  been  in  the  original  S.  1663 
as  follows : 

“Any  agency  proceeding  or  investigation  not  within  the  jurisdiction  delegated 
to  the  agency  and  authorized  by  law  may  be  enjoined  by  any  court  of  competent 
jurisdiction  at  any  time.” 

This  was  in  turn  a  partial  summary  of  a  carefully  worked  out  and  safeguarded 
provision  of  the  American  Bar  Association  Code  (sec.  1009(g))  to  enjoin  the 
conduct  of  an  agency  proceeding  clearly  beyond  the  constitutional  or  statutory 
jurisdiction  or  authority  of  the  agency.  We  think  that  such  a  provision,  prefer¬ 
ably  in  the  extended  form  of  the  American  Bar  Association  Code,  should  be  re¬ 
introduced.  As  to  this,  I  respectfully  refer  to  my  statement  of  last  July  (hear¬ 
ings,  p.  63). 

In  conclusion,  may  I  repeat  the  thanks  of  the  American  Bar  Association  to  the 
subcommittee  and  your  staff  for  the  work  that  you  have  been  doing,  and  our 
congratulations  on  the  progress  represented  by  S.  1336  toward  a  satisfactory  con¬ 
clusion  of  that  work. 

Senator  Long.  You  may  make  any  comments  you  want  to  make. 

Mr.  Benjamin.  Mr.  Keatinge  will  be  talking  later  on  the  Attorneys 
Practice  Act,  which  is  section  6  (b)  and  (c)  of  S.  1336,  and  also  S. 
1758.  So,  I  will  not  discuss  those  sections;  I  have  not  discussed  them 
in  this  statement  that  I  have  submitted. 

In  order  to  shorten  things,  since  my  prepared  statement  isn’t  as  short 
as  it  might  be,  I  would  like  to  refer  the  subcommittee  respectfully  to 
what  I  testified  last  July  and  on  an  occasion  before  that  on  S.  1666,  as 
it  then  was,  and  what  I  said  in  communications  with  and  in  conference 
with  the  staff,  so  as  not  to  have  to  repeat  everything  either  orally  or  in 
writing. 

The  committee  on  the  code,  as  your  subcommittee  knows,  is  charged 
by  the  American  Bar  Association  with  representing  it  in  hearings  and 
other  activity  in  the  Congress  for  the  general  revision  of  the  Adminis¬ 
trative  Procedure  Act  of  1946.  These  hearings,  I  am  glad  to  see,  have 
been  called  not  only  on  S.  1336,  which  is  the  latest  version  of  the  sub¬ 
committee’s  bill,  but  also  on  S.  1879,  which  is  the  latest  version  of  the 
American  Bar  Association  proposed  Code  of  Federal  Administrative 
Procedure,  and  which  was  referred  to  in  last  year’s  hearings  when  its 
88th  Congress  number  was  S.  2335. 

And  we  are  gratified  to  see  that  over  the  years  a  good  many  of  the 
provisions  in  our  code  have  been  found  useful  to  the  subcommittee  in 
the  drafting  of  its  successive  versions  of  the  subcommittee’s  own  bill. 

We  are  gratified  also,  as  will  appear  from  my  written  statement,  to 
find  ourselves  in  agreement  with  bv  far  the  greater  part  of  the  changes 
made  by  S.  1336  from  last  year’s  S.  1663.  And  looking  at  S.  1336  as 
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a  whole,  we  believe  that  it  represents  very  encouraging  progress 
toward  what  we  would  consider  a  completely  satisfactory  general 
revision  of  the  1946  act,  which  we  have  advocated  for  a  good  many 
years  now. 

Now.  I  will  go  through  some  of  the  provisions  that  I  think  are  worth 
oral  comment  in  addition  to  what  I  have  written.  But  having  said 
that  we  thought  most  of  the  changes  in  S.  1336  from  S.  1663 — having 
said  that  we  found  most  of  these  changes  good,  it  would  perhaps  be 
well  to  start  with  one  change  which  we  are  very  sorry  to  find  in  the 
present  bill,  and  which  we  hope  very  strongly  will  be  reversed. 

There  are  some  aspects  of  the  provision  of  the  bill,  which  is  section 
5(a)(6),  dealing  with  the  separation  of  functions,  which  we  find  a 
distinct  step  backward.  And  I  would  like  to  talk  a  little  about  that 
beyond  what  I  have  said  in  my  written  statement. 

I  would  like  for  one  thing  to  point  out — which  is  sometimes  lost 
sight  of — that  what  we  are  aiming  at  throughout  our  proposed  code 
is  sound  administrative  procedures  in  the  interest  of  effective  admin¬ 
istration,  just  as  much  as  in  the  interest  of  the  parties  whom  the 
agencies  deal  with.  And,  as  I  have  mentioned  in  the  earlier  hear¬ 
ings — that  is  true,  for  example,  of  our  proposed  extension  of  informal 
rulemaking  procedures  to  a  lot  of  fields  that  are  not  covered  by  the 
1946  act,  including  procedural  and  interpretative  rules,  and  also  cut¬ 
ting  out  some  of  the  restrictive  clauses  of  the  1946  act  even  with  regard 
to  substantive  rules.  And  our  proposed  extension,  which  S.  1336 
accepts  and  incorporates,  of  the  scope  of  informal  rulemaking  proce¬ 
dures  is  motivated  not  simply  by  the  interest  of  the  people  affected  by 
the  rules  in  having  an  opportunity  to  express  their  opinion  in  the 
rulemaking  process,  but  equally  by  our  interest  in  arriving  at  the  best 
possible  rules,  the  soundest  administrative  action,  which  is  furthered 
by  public  participation  in  rulemaking.  I  do  not  think  anyone  could 
go  off  in  a  room  and  work  out  the  best  rule  without  asking  anybody’s 
opinion  on  it.  And  that  is  one  aspect  in  which  we  have  tried  to  fur¬ 
ther  sound  administrative  action. 

That  is  true  also  of  our  proposals  regarding  the  separation  of  func¬ 
tions.  It  is  not  simply  in  the  interest  of  the  outside  party  to  an  adjudi¬ 
cation  that  there  be  separation  of  functions;  it  is  in  the  interest  of 
informed  administrative  action.  And  in  our  view,  the  sound  way  to 
arrive  at  a  decision  is  to  be  able  to  direct  evidence  and  argument  to 
the  people  who  are  going  to  have  the  decision  in  their  own  making, 
and  not  to  have  the  decisionmakers  take  into  account  matter  received 
from  what  we  would  call  disqualified  agency  personnel  who  have  not 
heard  the  evidence  or  argument,  and  thus  arrive  at  a  result  which  is 
not  the  product  of  informed  consideration  by  the  deciding  officer, 
but  the  product  of  internal  and  untraceable  influences  on  the  deciding 
officer. 

Another  feature  of  our  own  proposal  is  that  whatever  outside 
assistance  the  agency  gets  from  its  agency  personnel  shall  be  directed 
not  to  taking  the  place  of  evidence  in  the  record,  but  be  directed  simply 
to  helping  the  deciding  officer  appraise  and  value  the  evidence  that  is 
in  the  record  for  the  purpose  of  arriving  at  a  decision.  That  kind  of 
expertness  is  necessary,  and  that  kind  of  assistance  does  not  involve 
the  evils  that  we  are  arguing  against. 
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I  hope  very  much  that  for  these  reasons  the  subcommittee  "will 
change  its  mind  and  go  back  to  what  S.  1663  provided;  namely,  that 
the  separation  of  functions  provisions  shall  be  applicable  to  agency 
members  as  well  as  to  other  agency  deciding  personnel. 

The  final  decision  is  in  the  hands  of  agency  members.  To  exempt 
the  members  as  the  Administrative  Procedure  Act  did  from  the  sep¬ 
aration  of  functions  provisions  is  to  vitiate  the  whole  objective  of 
informed  adjudication  in  which  evidence  and  argument  are  brought 
openly  to  bear,  and  instead,  to  go  in  the  backroom  and  make  decisions 
not  on  the  basis  of  evidence,  but  on  the  basis  of  undisclosed  influence 
on  agency  members  by  personnel  in  the  agency  who  may  be  adversely 
interested — I  do  not  mean  financially  interested  or  anything  of  the 
kind,  but  who  may  have  strong  predilections  one  way  or  the  other 
which  no  one  has  had  an  opportunity  to  deal  with. 

Mr.  Fensterwald.  Could  I  interrupt  you  just  to  be  sure  I  have 
your  position  straight.  You  prefer  S.  1663  to  the  present  1336  pro¬ 
vision  on  separation  of  functions  ? 

Mr.  Benjamin.  Yes,  I  do. 

Mr.  Fensterwaed.  But  do  you  prefer  S.  1336  to  the  present  law? 

Mr.  Benjamin.  I  think  the  primary  objection  to  the  present  law — 
our  primary  objection  is  its  exclusion  of  agency  members.  That  is  not 
changed.  So  it  is  a  little  hard  to  say  that  I  prefer  S.  1336  to  the 
present  law.  I  think  it  is  somewhat  better  drafted  than  the  Admin¬ 
istrative  Procedure  Act. 

Mr.  Fensterwald.  It  is  the  thought  of  members  of  the  staff,  and  I 
think  the  sponsors,  that  S.  1336  is  a  position  somewhere  between  the 
present  law  and  S.  1663  on  this  point.  And  I  just  wondered  if  that 
points  out  your  own  thought. 

Mr.  Benjamin.  I  do  not  think  it  is  very  far  between.  I  think  it  is 
so  much  closer  to  the  present  law  than  to  S.  1663  that  the  difference 
is  of  minor  consequence. 

I  want  to  add  one  general  thing,  and  then  give  a  couple  of  references 
back. 

One  reason  why  we  think  it  is  important  to  eliminate  decisions  by 
agency  members  based  on  complete  freedom  to  consult  whom  they  will, 
to  consult  their  experts,  is  this :  Of  course,  we  recognize  that  there  are 
experts,  and  the  question  is  how  their  expertise  is  to  be  used.  But  I 
think  it  must  be  recognized  that  an  expert  may  be  wrong.  And  one 
of  the  purposes  of  separation  of  functions  provisions  is  to  submit 
assumptions  by  specialists  to  evidence  an  argument  so  that  one  can 
expose  their  error  where  they  are  in  error.  I  think  one  of  the  great 
mistakes  is  to  assume  that  anybody  is  bright  enough  to  know  everything 
and  be  able  to  make  as  good  a  decision  without  argument,  without 
having  anyone  point  out  what  he  is  doing  and  what  the  other  argu¬ 
ments  are,  as  he  could  make  with  such  argument. 

Without  extending  this  too  much,  I  would  like  to  refer  to  two  places 
in  which  I  have  discussed  this  at  greater  length.  One  is  in  my  “Law 
and  Contemporary  Problems”  article  which  the  staff  is  familiar  with, 
at  pages  229  to  230.  And  I  also  said  something  of  the  same  thing 
at  page  49  of  the  record  of  last  July’s  hearings. 

The  other  aspect  of  the  separation  of  functions  provisions  that  con¬ 
cerns  us  is  that  the  S.  1336  provision  eliminates  everything  that  was 
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in  S.  1663  regarding  assistance  to  agency  members  and  deciding 
officers. 

I  may  say  with  respect  to  our  own  bill,  which  is  now  S.  1879,  that 
it  has  somewhat  expanded  provisions  regarding  assistance  to  deciding 
officers  other  than  agency  members - 

Mr.  Kennedy.  If  I  may  interrupt  you  for  a  moment,  you  com¬ 
mented  that  the  separations  of  functions  provision  in  S.  1336  was  so 
similar  to  the  present  law  that  you  could  not  express  much  of  an 
opinion  on  which  you  prefer.  But  I  do  note  that  this  bill  drops  the 
language  in  the  present  law,  that  the  separation  of  functions  provision 
shall  not  apply  in  determining  applications  for  initial  licenses  or  to 
proceedings  involved  the  valiclty  or  application  of  rates,  facilities,  or 
practices  of  public  utilities  or  carriers.  Now,  do  you  favor  dropping 
that  language,  or  would  you  prefer  to  see  it  retained  ? 

Mr.  Benjamin.  No,  I  said  I  think  this  is  better  drafted.  I  will 
say  that  I  think  that  there  are  things  in  it  that  are  valuable,  including 
that.  But  I  think  it  would  be  an  illusion  to  say  that  because  there 
are  those  changes  it.  is  a  very  great  improvement  over  the  present  law. 

Nix*.  Kennedy.  So  if  we  were  faced  with  a  question  about  retaining 
the  present  provision  or  the  provisions  of  this  bill  as  it  now  stands, 
you  would  say  that  we  might  as  well  retain  the  present  provision 
because  this  provision  isn’t  a  sufficient  improvement  to  warrant  argu¬ 
ment  for  it  ? 

Mr.  Benjamin.  Let  me  put  it  this  way.  This  is  better,  and  I 
would  not  like  to  argue  in  favor  of  retaining  the  present  provision  as 
against  this.  On  the  other  hand,  I  want  to  be  completely  clear  that 
I  do  not  support  this  as  any  real  solution  of  the  problem  of  separation 
of  functions.  I  think  it  would  be  a  disaster  if  this  were  adopted  in¬ 
stead  of  something  like  the  S.  1663  provision.  I  think  that  was  one  of 
the  major  advances  that  S.  1663  made  over  the  Administrative  Pro¬ 
cedure  Act. 

And  I  do  not  like  by  saying  that  there  are  some  good  things  about 
this  to  give  any  weight  to  the  argument,  well,  we  have  done  some¬ 
thing,  and  that  is  good  enough.  I  think  we  would  j  ust  make  it  harder 
to  change  again. 

Mr.  Kennedy.  Would  you  tell  us  the  differences  between  the  pro¬ 
vision  in  S.  1336  and  in  S.  1663  ? 

Mr.  Benjamin.  I  did  not  understand  you. 

Mr.  Kennedy.  I  wonder  if  you  would  tell  us  what  you  preferred 
specifically  in  1663. 

Mr.  Benjamin.  I  prefer  its  making  the  separation  of  functions 
applicable  to  agency  members,  and  its  making  some  provision  with 
regard  to  personal  assistance  to  those  engaged  in  decision. 

Mr.  Kennedy.  Let  us  take  up  the  first  point,  which  is  more  im¬ 
portant.  What  did  1663  provide  with  respect  to  agency  members 
so  far  as  dealing  with  the  issue  of  law  as  opposed  to  issues  of  fact? 

Mr.  Benjamin.  You  said  dealing  first  with  agency  members? 

Mr.  Kennedy.  Agency  members. 

Mr.  Benjamin.  Well,  1663  originally  did  not  cover  consultations 
on  questions  of  law.  I  think  revised  1663  did. 

Mr.  Kennedy.  I  do  not  have  before  me  a  copy  of  it,  but  I  believe 
that  concept  is  retained  in  the  revision. 
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Mr.  Benjamin.  Yes;  that  is  true.  Revised  S.  1663  did  not  include 
questions  of  law  either. 

Mr.  Kennedy.  So  that  it  only  applied  to  agency  members  with  re¬ 
spect  to  issues  of  fact. 

Mr.  Benjamin.  Yes ;  I  think  that  is  one  of  the  things  that  I  objected 
to  in  S.  1663  last  year  that  I  did  not  repeat — I  am  not  trying  to  repeat 
all  the  ways  in  which  I  think  S.  1663  could  be  improved,  because  I 
took  that  up  in  detail  last  year. 

Mr.  Kennedy.  I  would  like  to  follow  this  one  point  further  so  that 
the  record  is  clear  for  these  hearings.  You  do  not  believe  that  an 
agency  member,  then,  should  be  able  to  read  a  law  review  article  unless 
it  was  introduced  in  the  record  of  the  hearing,  because  that  would  be 
getting  information  outside  the  record  on  an  issue  of  law? 

Mr.  Benjamin.  Oh,  no ;  that  is  not  what  I  am  talking  about. 

Mr.  Kennedy.  Just  what  are  you  talking  about  as  far  as  issues 
of  law  are  concerned  ? 

Mr.  Benjamin.  On  propositions  of  law,  I  do  not  think  he  ought  to 
consult  with  people  about  how  he  ought  to  decide  a  case,  except  his 
own  personal  assistants,  his  own  assistants  whom  he  is  authorized  to 
consult  with. 

Mr.  Kennedy.  Could  he  consult  with  a  man  in  the  room  I  see  back 
there,  Professor  Davis,  who  might  have  done  a  good  deal  of  work  in  a 
particular  field  ?  Now,  he  could  read  Professor  Davis’  article,  but  you 
would  forbid  him  from  talking  to  Professor  Davis  about  the  article? 

Mr.  Benjamin.  You  cannot  forbid  somebody  from  studying  a  gen¬ 
eral  question  of  law  which  an  article  is  about.  But  I  hope  he  would  not 
ask  Professor  Davis  how  he  would  decide  the  case. 

Mr.  Kennedy.  No ;  but  just  discussing  the  issues  of  law. 

Mr.  Benjamin.  It  is  rather  hard  to  draw  the  line.  It  seems  to  me 
that  the  issues  of  law  can  be  perfectly  adequately  argued  before  the 
agency  by  lawyers  litigating  for  the  agency,  if  there  is  an  agency  party, 
and  by  the  outside  people.  But  if  he  goes  to  Professor  Davis  outside 
and  gets  a  sudden  idea  that  nobody  has  ever  thought  of  before,  there 
is  not  any  opportunity  to  point  out  errors  of  which  even  Professor 
Davis  is  sometimes  guilty. 

Mr.  Fensterwald.  How  can  you  suggest  that  ? 

May  I  interrupt  and  ask  whether  he  could  talk  with  his  Chief 
Counsel  about  a  legal  matter  involved  in  the  case? 

Mr.  Benjamin.  I  do  not  know  whether  the  Chief  Counsel  here  is 
involved  in  prosecuting  or  not. 

Our  own  code  gives  authority  to  consult  people  who  are  not  engaged 
in  prosecutory  functions  or  investigatory  functions. 

Maybe  I  should  read  our  bill. 

Mr.  Fensterwald.  That  is  basically  what  we  say  for  everybody  ex¬ 
cept  the  agency  members  themselves. 

Mr.  Benjamin.  You  do  not  say  it  about  questions  of  law.  As  a 
matter  of  fact,  as  far  as  your  bill  goes,  the  agency  can  consult  one  of 
the  outside — talk  about  the  questions  of  law  with  one  of  the  outside 
parties,  or  with  anyone  within  the  agency,  no  matter  what  his - 

Mr.  Kennedy.  Mr.  Benjamin,  you  said  the  difficulty  is  in  drawing 
the  line  between  reading  a  law  review  article  and  discussing  it  with 
the  author,  and  perhaps  gettings  over  into  the  particular  problems  that 
are  in  the  mind  of  the  agency  member  with  respect  to  the  case  at  hand. 
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I  am  sure  a  judge  has  the  same  kind  of  problem.  You  think  the  easy 
Avay  to  do  it  is  just  to  prohibit  any  discussion  of  issues  of  law  ? 

Mr.  Benjamin.  Except  with  the  authorized - 

Mr.  Kennedy.  Except  in  the  course  of  the  hearing  itself  ? 

Mr.  Benjamin.  Except  with  the  personnel  who  are  authorized  by 
the  bill. 

Mr.  Kennedy.  The  personnel  who  would  be  authorized  outside  the 
agency  would  be  no  one,  under  your  view,  is  that  correct  ?  You  would 
authorize  no  discussion  with  anybody  outside  of  those  particular  em¬ 
ployees  of  the  agency  that  are  not  engaged  in  prosecuting  or  advocat¬ 
ing  functions  ? 

Mr.  Benjamin.  Let  me  read  our  own  code  provisions,  section  1005 
(c)  :  “An  agency  member” — and  we  go  on  to  say  about  the  same  thing 
about  other  deciding  officers — -“may  (1)  consult  with  other  members 
of  the  agency,  (2)  have  the  aid  and  advice  of  one  or  more  personal 
assistants,  (3)  have  the  assistance  of  other  employees  of  the  agency 
who  have  not  participated  in  the  proceeding  in  any  manner,  who  are 
not  engaged  for  the  agency  in  any  investigative  functions  in  the  same 
or  any  current  factually  related  case  and  who  are  not  engaged  for  the 
agency  in  any  prosecutory  functions.” 

That  gives  them  a  wide  scope. 

Mr.  Kennedy.  Isn’t  it  a  very  wide  scope  within  the  agency  ? 

Mr.  Benjamin.  That  is  right. 

Mr.  Kennedy.  But  he  could  not  go  and  talk  with  you  about  the  case, 
even  though  you  weren’t  concerned  with  it  in  any  way,  but  just  the 
author  of  a  number  of  articles  on  administrative  law  ? 

Mr.  Benjamin.  I  think  that  is  risky.  And  the  risk  is — again  I 
would  like  to  go  back  to  what  I  said  in  the  beginning.  We  are  not 
trying  to  play  a  game  here,  or  to  do  it  just  for  the  protection  of  the 
parties.  What  we  are  trying  to  do  is  set  up  something  that  results  in 
informed  adjudication,  based  on  the  presentation  to  the  deciders  of 
the  case  by  the  people  who  are  litigating  it.  And  this  consultation 
outside  may  lead  to  perfectly  cockeyed  suggestions.  And  the  agency 
or  member  or  whoever  is  doing  the  consulting  may  not  realize  how 
cockeyed  they  are.  If  he  called  another  hearing  and  presented  this 
question  for  argument,  that  would  be  all  right.  But  he  won’t.  If  he  is 
talking  outside  he  is  not  going  to  schedule  another  hearing.  The  result 
is  that  he  adjudicates  on  the  basis  of  the  legal  ideas  that  may  be 
presented  to  him  by  somebody  he  has  picked  at  random,  and  he  may 
not  be  very  good  at  picking  people  to  discuss  legal  questions. 

Mr.  Kennedy.  Mr.  Benjamin,  would  not  he  have  reached  the  same 
result  if  he  had  read  a  law  review  article  which  might  lead  him  to  the 
cockeyed  results  ?  In  other  words,  I  am  trying  to  find  out  whether  you 
would  prohibit  him  from  having  any  contact  with  the  law  outside  of 
that  portion  of  it  that  had  been  spoonfed  to  him  in  the  course  of  the 
hearing  ? 

Mr.  Benjamin.  You  cannot  prevent  a  man  reading  a  law  review 
article,  and  you  would  not  want  to,  you  would  not  want  to  interfere 
with  his  general  education.  But  that  is  very  different  from  discussing 
with  somebody  the  question  of  law  for  decision  in  this  specific  case. 

Mr.  Kennedy.  Wait  a  minute,  now.  Let’s  say  he  went  down  to  one 
of  the  legal  law  schools  knowing  that  he  had  a  number  of  cases  in- 
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volving  a  principle.  And  he  signed  np  for  a  course,  postgraduate  edu¬ 
cation.  And  he  took  a  course  that  would  touch  on  the  problems  that 
he  had  to  decide  in  his  agency  work.  You  would  not  say  that  was  bad, 
would  you  ? 

Mr.  Benjamin.  No. 

Mr.  Kennedy.  Would  you  consider,  though,  that  he  could  not  go 
up  and  talk  to  the  professor  after  the  class  and  ask  him  a  few  questions  ? 

Mr.  Benjamin.  About  the  law  course,  or  about  the  law  generally  ? 
Certainly  not. 

Mr.  Kennedy.  Would  you  consider  that  he  could  not  talk  to  any 
other  lawyer  about  the  problems  that  had  been  raised  in  that  course  ? 

Mr.  Benjamin.  Certainly,  I  would  not  consider  that. 

Mr.  Kennedy.  So  as  far  as  we  are  dealing  with  legal  issues  in  the 
abstract,  even  though  they  may  be  pertinent  to  a  case  that  he  might  be 
doing  from  9  to  5,  you  would  not  prohibit  him  from  improving  his  edu¬ 
cation  in  the  field  ? 

Mr.  Benjamin.  Certainly  not. 

Mr.  Kennedy.  Then  how  are  you  going  to  draw  this  line?  Obvi¬ 
ously  what  he  learns  from  the  professor  is  going  to  influence  his  deci¬ 
sion  in  some  way,  at  least  his  thinking  in  some  way  in  a  particular  case. 
'Where  are  you  going  to  draw  the  line?  This  is  a  problem  which  has 
puzzled  all  of  us  for  some  years  now.  How  do  you  manage  to  say  that 
he  can  talk  to  anybody,  and  yet  he  cannot  use  that  improved  education 
in  deciding  the  case  ? 

Mr.  Benjamin.  I  do  not  consider  talking  to  somebody  about  the 
issues  in  a  given  case  education. 

Mr.  Kennedy.  W e  are  talking  about  issues  of  law,  not  the  issues  of 
fact.  Issues  of  law  are  pretty  common  property. 

Mr.  Benjamin.  I  distinguish  between  taking  these  courses  and 
talking  to  anybody  at  lunch  or  otherwise,  or  going  to  somebody  and 
saying,  we  have  got  a  rough  case  here,  what  do  you  think  about  it, 
how  would  you  decide  it  ? 

Mr.  Kennedy.  He  is  not  asking  that  question,  how  would  a  man 
decide  it,  he  is  asking,  what  do  you  think  the  majority  view  in  the 
country  as  a  whole  is  on  this  issue  of  law,  if  A  hits  B,  is  he  liable  ? 

Mr.  Benjamin.  But  he  is  not  restricted  from  asking  the  question 
that  I  suggested  by  any  language  in  S.  1663  or  1336.  He  can  go  to 
anybody  and  say,  how  would  you  decide  this  case  on  the  law  ?  Maybe 
he  would  not,  maybe  he  will  just  say  something  more  general,  as  you 
suggest,  but  he  is  not  prohibited  from  getting  any  assistance  whatever 
that  he  wants  in  deciding  the  question  of  law  in  this  specific  case,  if 
you  leave  out  anything  about  questions  of  law. 

Mr.  Kennedy.  And  you  approve  that  provision,  that  he  is  not  pro¬ 
hibited  from  getting  any  assistance  on  issues  of  law  so  long  as  he  does 
not  ask  somebody  how  they  would  decide  that  particular  case? 

Mr.  Benjamin.  I  do  not  know.  It  depends.  There  are  so  many 
lines  between,  so  many  graduations  between  one  and  the  other  that  I 
would  hate  to  phrase  the  distinction  just  that  way. 

Mr.  Kennedy.  This  is  the  important  thing,  though,  in  trying  to 
draft  the  legislative  language.  Your  proposal  would  prohibit  him 
from  discussing  issues  of  law  with  anybody  outside  the  agency. 

Mr.  Benjamin.  Yes. 


106 


ADMINISTRATIVE  PROCEDURE  ACT 


Mr.  Kennedy.  And  with  some  people  inside  the  agency.  Now,  how 
is  he  going  to  prove  that  he  was  not  violating  the  statutory  provision 
that  you  oppose,  if  all  he  did  was  talk  about  general  principles?  The 
burden  is  on  him  to  show  that  he  did  not  violate  the  law. 

Mr.  Benjamin.  Well,  I  suppose  most  of  this  must  be  a  matter  of 
reliance  on  an  agency  member  acting  in  good  faith — I  do  not  know 
how  you  can  ever  prove  he  consulted  with  wrong  personnel  on  a  ques¬ 
tion  of  fact  either.  I  am  assuming  that  if  there  is  statutory  state¬ 
ment  of  what  he  ought  to  do,  most  agency  members  would  do  it.  I 
think  the  job  of  proving  it  would  be  extremely  difficult,  and  I  would 
hate  to  see  everybody’s  time  devoted  to  cross-examining  everybody 
about  whom  he  consulted,  and  so  forth. 

Mr.  Kennedy.  Do  you  think  these  agency  members  ought  to  be 
subject  to  roughly  the  same  standard  in  this  respect  that  a  judge  is? 

Mr.  Benjamin.  Yes.  I  may  say  that  I  do  not  think  this  issue-of- 
law  thing  is  nearly  as  important  as  are  the  other  things  that  I  have 
brought  up — namely,  the  exemption  of  agency  members  from  any 
separation  of  functions  provisions,  and  the  failure  of  1336  to  provide 
any  standards  for  assistance  to  deciding  officers  other  than  agency 
members. 

Mr.  Kennedy.  Then  if  we  can  deal  with  that  problem  of  assistance 
within  the  agency,  do  you  think  we  could  come  up  with  a  fairly  work¬ 
able  aproach  which  would  not  prohibit  them  from  getting  postgrad¬ 
uate  education  that  they  feel  that  the  case  might  be  in  ? 

Mr.  Benjamin.  I  can  see  a  perfectly  good  argument  either  way 
on  questions  of  law.  I  think  we  are  right  about  it,  but  I  do  not  think 
we  are  nearly  as  clearly  right  about  it  as  we  are  about  subjecting  the 
agency  members  to  the  separation-of-functions  provisions  whatever 
they  are. 

I  think,  as  I  have  said  before,  that  it  is  very  important  to  put  in 
the  statute  what  we  have  in  our  code,  which  is  that  they  may  con¬ 
sult  all  these  people  “in  analyzing  and  appraising  the  record  for  de¬ 
cision.”  They  are  still,  if  this  is  an  on-the-record  proceeding,  not 
supposed  to  go  outside  the  record  by  asking  a  lot  of  fact  questions 
of  the  people  they  are  consulting ;  they  are  supposed  to  get  their  assist¬ 
ance  in  analyzing  and  appraising  the  record  for  decision. 

Mr.  Kennedy.  And  they  would  get  that  from  their  personal  assist¬ 
ants  or  anybody  ? 

Mr.  Benjamin.  Or  as  we  say  here,  any  other  employees  of  the  agen¬ 
cy,  as  I  read  before. 

Mr.  Kennedy.  You  generally  prefer  two  standards,  one  with  respect 
to  the  public  generally,  they  cannot  consult  anybody  outside  the  agen¬ 
cy.  On  the  other  hand,  they  can  talk  to  a  lot  of  people  inside  the 
agency  about  issues  of  fact  and  law  in  a  particular  case  ? 

Mr.  Benjamin.  Except  people  having  a  partisan  position. 

Mr.  Kennedy.  On  the  other  hand,  if  you  merely  exempt  these  who 
are  actually  prosecuting  or  advocating,  you  are  permitting  them  to 
talk  to  a  host  of  people  who  might  have  viewpoints  on  the  matter. 

Mr.  Benjamin.  Well,  “advocating”  was  the  committee’s  word.  But 
it  is  not  only  prosecuting,  it  is  investigating  in  the  same  or  any  cur¬ 
rently  factually  related  case.  And  I  may  say  that  one  of  the  reasons 
we  permitted  that  was  to  save  the  expense  of  trying  to  set  up  dupli- 
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cate  expert  staffs,  operating  experts,  and  other  staff  experts  to  advise 
the  deciding  agency  member  or  other  deciding  officer.  That  was  some¬ 
thing  of  a  compromise  in  the  interest  of  administrative  economy  and 
efficiency.  But  we  thought  that  was  a  safe  economy. 

I  may  say  that  of  all  the  things  in  S.  1336,  this  separation-of-func- 
tions  provision  bothers  us  more  than  any  other.  And  we  are  very 
disappointed  in  finding  what  we  thought  had  been  a  great  step 
forward  in  1663  suddenly  reversed.  And  I  could  not  understand  why, 
and  I  still  do  not. 

Senator  Burdick  (presiding).  Mr.  Benjamin,  we  have  been  talking 
here  the  last  15  minutes  as  lawyers.  And  I  believe  in  the  colloquy 
which  has  taken  place  here  between  you  and  the  staff  member,  it  has 
been  brought  out  that  this  matter  should  be  treated  much  the  same 
as  a  judge  tries  a  specific  case.  But  do  you  not  see  some  difficulty  in 
even  securing  personnel  whose  duties  involve  administrative  work 
and  quasi- judicial  and  sometimes  judicial,  and  quasi-legislative,  with 
the  voluminous  amount  of  work  in  different  types  of  cases,  to  follow 
this  narrow  line  that  you  would  draw,  would  not  there  be  a  lot  of 
practice  difficulty  ? 

Mr.  Benjamin.  I  would  not  think  so.  Part  of  the  statute,  Senator 
Burdick,  is  directed  in  section  8  to  relieving  the  agency  members  of  a 
lot  of  unnecessary  adjudicatory  activity  by  limiting  their  personal 
part  in  it  most  severely,  by  setting  up  appeal  boards,  and  by  making- 
appeals  in  some  respect  of  the  certiorari  type ;  they  take  the  case  for 
review  only  where  there  are  important  questions  involved  as  a  matter 
of  policy. 

But  I  do  not  view  this  really  as  limiting  in  any  way  as  to  what 
agency  members  could  in  effect  do.  I  think  a  good  many  agencies  ac¬ 
tually  follow  these  standards  and  do  their  work  largely  with  personal 
assistants  with  whom  they  develop  a  relationship. 

I  do  not  think  this  is  a  legalistic  approach.  It  is  really  directed  to 
the  fact  that  if  you  do  not  do  something  like  this,  you  do  not  get  good 
adjudication,  and  you  do  fall  into  the  business  of  experts  being  mis¬ 
taken  and  nobody  being  there  to  correct  them. 

I  made  a  long  study  in  New  York  20-odd  years  ago.  And  one  of  the 
procedures  we  found  related  to  well-drilling  permits,  where  hearings 
were  presided  over  by  an  expert  in  water  tables  and  everything  else 
related  to  well  drilling.  And  it  created  a  very  real  problem,  because 
nothing  could  shake  that  man’s  conviction  that  he  knew  everything 
that  was  to  be  known  about  this  subject.  And  he  would  listen  to  what 
other  people  had  to  say,  and  then  decide  upon  what  he  knew  anyway. 
And  that  seemed  to  me  a  very  unsatisfactory  procedure.  And  it 
seemed  to  me  typical  of  where  an  expert  closes  his  mind  to  everything 
else;  if  he  is  not  subjected  to  something  from  the  outside,  he  gets  com¬ 
pletely  ingrown.  I  do  not  think  that  is  desirable  for  anybody,  I  do 
not  think  it  is  desirable  for  the  Government  any  more  than  for  the 
people  dealt  with  by  an  agency. 

Senator  Burdick.  I  simply  want  the  record  to  show,  Mr.  Benjamin, 
that  these  agency  members  are  charged  with  judicial  functions,  they 
have  administrative  functions,  and  quasi-legislative  functions,  and 
many  times  they  talk  with  people  in  their  department,  and  I  presume 
they  could  get  to  talking  about  two  or  three  functions  at  once.  So  the 
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burden  that  is  placed  upon  an  agency  member  of  this  type  is  far 
greater  than  is  placed  upon  an  individual  with  judicial  functions  alone. 

Mr.  Benjamin.  I  know  that  is  true.  But  I  still  do  not  think  it 
creates  a  real  difficulty.  Because  I  think  it  is  very  easy  to  draw  the 
line  between  adjudicating  particular  cases. 

Senator  Burdick.  You  may  continue  with  your  statement. 

Mr.  Benjamin.  I  would  like  to  go  briefly  through  a  few  other 
things,  and  then  stop  for  any  questions  that  you  may  have. 

I  mentioned  in  my  statement  the  problem  raised  by  the  definition  of 
section  2(c),  “rule”  and  “rulemaking,”  including  an  exception  from  a 
rule  in  its  definition  of  rule,  and  defining  rulemaking  as  agency  process 
for  the  formulation,  amendment,  repeal  of,  or  exception  from  a  rule. 
I  would  suggest  that  the  words  “exception  from”  should  be  omitted 
on  the  ground  that  a  general  exception  would  be  in  effect  an  amend¬ 
ment,  and  that  a  nongeneral  exception,  an  exception  of  an  individual 
from  the  operation  of  a  rule,  which  would  leave  his  competitors,  for 
example,  subject  to  the  rule,  should  at  least  usually  be  by  an  adjudica¬ 
tory  proceeding. 

This  is  quite  like  the  discussion  last  year.  And  I  refer  in  my  state¬ 
ment  this  year  to  my  suggestion  last  year  that  probably  these  excep¬ 
tion  proceedings  are  so  peculiar  to  the  special  type  of  rulemaking  in 
question  that  they  should  be  left  to  the  individual  agency  statute  rather 
than  attempt  to  cover  them  in  a  general  procedural  statute. 

I  give  an  example  here.  It  is  quite  familiar  in  New  York  and  other 
places,  where  you  have  a  rule  governing  safety  appliances  in  mines 
and  machinery,  and  so  on,  and  then  you  have  a  form  of  proceeding 
for  a  variation  from  the  general  rule  if  you  can  prove,  first,  that 
there  is  hardship  in  adhering  strictly  to  the  rule,  and  second,  that 
you  have  worked  out  an  engineering  method  which  will  accomplish 
the  purposes  of  the  rule  in  a  different  way.  That  kind  of  thing  can¬ 
not  be  dealt  with  in  a  general  statute. 

Mr.  Kennedy.  Let  me  ask  you  one  question  at  this  point,  Mr.  Ben¬ 
jamin.  You  suggest  that  these  individual  exceptions  should  be 
covered  by  the  section  on  adjudication.  Unless  they  involve  a  mat¬ 
ter  which  was  required  by  the  Constitution  and  by  statute  to  be 
determined  on  the  record  after  hearing,  a  section  5  hearing  of  adjudi¬ 
cation  would  not  apply  to  a  proceeding  involving  that  kind  of  an 
exception,  is  that  correct? 

Mr.  Benjamin.  That  is  correct.  That  is  why  I  think  there  prob¬ 
ably  ought  to  be  a  separate  statutory  provision  giving  the  right  to 
a  hearing.  But  there  still  would  presumably  be  under  5(b),  which 
is  informal  adjudication,  a  provision  by  rule  for  some  kind  of  notice 
to  the  competitors,  and  some  standards  as  to  what  you  have  to  prove 
in  order  to  obtain  an  exception. 

Mr.  Kennedy.  Let  me  ask  you  this  question.  How  can  you  give 
this  notice  to  competitors  in  any  practical  way  except  by  a  rule- 
making  proceeding  which  gives  notice  to  the  world  ? 

Mr.  Benjamin.  I  do  not  think  the  rulemaking  proceeding,  that 
kind  of  rulemaking  notice  is  precise  enough.  And  I  think  there  can 
be  more  direct  notice  by  publication  in  the  Federal  Register. 

Mr.  Kennedy.  Who  is  going  to  determine  who  the  competitors  are 
of  the  man  seeking  the  exception  ?  Is  the  man  seeking  the  exception 
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going  to  determine  who  his  competitors  are  or  the  agency?  This 
is  a  problem  that  we  have  wrestled  with.  It  seems  that  one  of  the 
best  ways  is  to  see  that  everyone  got  notice  would  be  to  make  it  the 
same  kind  of  notice  which  is  required  for  rulemaking,  namely,  no¬ 
tice  sufficient  to  put  the  entire  country  on  notice  that  this  man  wants 
an  exception. 

Now,  short  of  that,  how  do  you  propose  to  meet  the  very  points  you 
have  raised  in  the  notice  to  competitors  ? 

Mr.  Benjamin.  You  might  have  a  supplemental  notice.  For  ex¬ 
ample,  in  trade  associations — and  there  are  other  ways  of  reaching 
people  in  a  given  lield  besides  publications  in  the  Federal  Register. 

Mr.  Kennedy.  Could  you  suggest  some  language  to  deal  with  that 
specific  problem  and  submit  it  later  ? 

Mr.  Benjamin.  I  think  it  would  depend  on  what  particular  field 
you  are  dealing  with,  and  what  the  exception  was.  That  is  why  I 
really  think  it  has  to  be  done  by  separate  statute. 

Mr.  Kennedy.  Let  me  adopt  your  suggestion  and  delete  any 
reference  to  exceptions  in  this  act.  That  would  mean  that  the  prob¬ 
lem  would  be  left  to  be  handled  by  the  agency  as  they  see  fit  ? 

Mr.  Benjamin.  This  is  just  a  simple  statement  that  you  may  apply 
for  an  exception  from  a  rule  without  any  standard  for  notice 
or  for  the  grounds  on  which  you  may  apply  for  the  exception.  I 
just  think  putting  that  in  a  statute,  in  a  rulemaking  provision  or 
definition  provision — and  it  is  in  both,  it  is  in  4(g)  as  well  as  in 
2(c)— just  putting  it  in  there  is  not  really  solving  any  problem  at 
all. 

Mr.  Kennedy.  You  prefer  to  leave  it  to  agency  discretion  entirely? 

Mr.  Benjamin.  I  would  prefer  to  cover  it  by  separate  statute,  not 
agency  discretion.  It  is  a  real  problem. 

Mr.  Kennedy.  Let  me  say,  if  it  is  not  included  here  and  an  agency 
does  not  request  a  special  statute  on  it,  I  assume,  then,  that  the 
problem  is  left  to  the  agency  to  deal  with  as  it  thinks  appropriate 
when  the  case  arises  ? 

Mr.  Benjamin.  Yes;  or  as  the  courts  may  decide,  if  somebody 
objects. 

Mr.  Kennedy.  If  there  is  an  abuse  by  the  agency. 

Mr.  Benjamin.  Yes. 

Mr.  Kennedy.  You  think  the  best  way  to  leave  the  issue  of  excep¬ 
tions  from  a  general  rule  up  to  the  agency  ? 

Mr.  Benjamin.  Yes,  that  is  what  we  think  about  it. 

Mr.  Kennedy.  Thank  you. 

Mr.  Benjamin.  Then  I  have  something  to  say  about  definition  of 
“order,”  “opinion,”  and  “adjudication.”  And  I  might  start  that  with 
a  confession  that  “opinion”  was  never  defined  anywhere  until  the 
APA  Code  started  it.  And  having  gone  through  a  number  of  years, 
we  have  now  decided  that  it  was  a  mistake  to  try  to  define  “opinion,” 
and  it  is  better  to  leave  it  out  of  the  definition  section  than  it  is  to 
keep  it  there  and  keep  using  it  in  other  senses  in  the  statute. 

So  far  as  the  definition  of  “order”  and  “adjudication”  is  con¬ 
cerned,  we  have  several  suggestions. 

S.  1336  adopts  in  a  way  Ken  Davis’  suggestion  that  we  ought  to 
try  an  affirmative  definition  of  “order”  and  “adjudication”  rather 
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than  make  it  everything  that  is  a  “matter” — a  thing  of  substance — 
other  than  rulemaking.  And  we  do  not  think  that  works.  We  do  not 
think  the  language  used  is  sufficiently  inclusive,  and  we  doubt  that 
you  can  get  an  inclusive  definition  of  “adjudication.” 

We  do  think  the  reference  to  “named  parties”  is  useful,  but 
that  could  come  in  in  the  definition  of  “adjudication.”  And  I  have 
in  my  prepared  statement  some  specific  suggestions.  One  is  to  go 
back  to  the  APA  definition  and  the  code  definition  of  “order”  as  the 
final  disposition  in  any  matter  other  than  rulemaking.  I  just  point 
out  that  that  definition  under  the  APA  has  been  used  for  years 
without  any  confusion,  as  I  suggested  last  year  when  Professor 
Davis  made  his  suggestion. 

Mr.  Kennedy.  You  are  familiar  with  Professor  Davis’  problem 
about,  the  use  of  the  word  “matter”  ? 

Mr.  Benjamin.  The  use  of  the  word  “matter”  makes  it  clear  that 
the  definition  does  not  include  purely  executive  or  administrative 
action. 

Mr.  Kennedy.  How  do  you  answer  Professor  Davis’  contention  as 
I  recall  it  that  “matter”  includes  all  kinds  of  decisions  which  are 
made  every  minute  of  the  day  by  a  host  of  people  in  government,  and 
which  really  are  not  meant  to  be  covered  by  the  Administrative 
Procedure  Act. 

Mr.  Benjamin.  In  the  first  place,  I  do  not  think  it  does  on  any 
fair  reading.  And  in  the  second  place,  I  point  out  that  that  difficulty 
has  not  arisen  in  all  the  years  since  the  Administrative  Procedure 
Act  has  been  in  force. 

Mr.  Kennedy.  So  if  Professor  Davis  testifies  at  these  hearings  and 
gives  some  examples  of  the  reason  why  he  has  these  problems  as  to 
the  word  “matter,”  do  you  want  to  be  heard  again? 

Mr.  Benjamin.  Yes. 

Our  suggestion  regarding  the  definition  of  “adjudication”  brings 
in  “named  parties”  and  really  comes  from  revised  S.  1663,  as  quoted  at 
page  6  of  my  prepared  statement: 

“Adjudication”  means  agency  process  for  the  formulation,  amendment,  or  re¬ 
peal  of  an  order  and  includes  licensing  and  ratemaking  and  other  agency  pro¬ 
ceedings  in  which  the  parties  are  named. 

Now,  just  to  show  you  how  openminded  we  are,  though  we  do  not 
take  all  of  Professor  Davis’  ideas,  I  may  say  that  we  will  come  later 
to  his  suggestion  regarding  sovereign  immunity  which  we  think  is 
good. 

But  at  the  moment,  and  going  more  or  less  in  order  through  the 
statute,  I  was  considerably  impressed  by  some  of  the  things  that  Mr. 
Rains  said  yesterday  about  section  3,  some  of  the  exemptions.  And 
I  think  we  would  agree  with  him  about  some  of  them. 

As  to  the  one  that  has  the  greatest  effect  in  bulk,  his  objection  to 
the  indexing  provision :  I  do  not  think  that  is  really  as  serious  as  he 
makes  it  out,  because  the  only  enforcement  provision  for  that  is  that 
if  the  order  isn’t  indexed,  you  cannot  cite  it  against  anyone.  And 
therefore,  if  they  do  not  want  to  use  it  as  a  precedent,  it  does  not  cause 
any  real  harm  to  the  agency  if  it  is  not  indexed.  But  I  do  not  like 
that  kind  of  indirect  avoidance  of  the  statute,  I  do  not  like  saying  that 
we  commanded  them  to  index  everything,  but  it  would  not  hurt  them 


ADMINISTRATIVE  PROCEDURE  ACT 


111 


if  they  do  not  index  some.  I  would  rather  change  the  indexing  provi¬ 
sion  and  say  that  the  agency  shall  index  everything  of  precedential 
value.  And  that  recognizes  what  is  the  actual  effect,  and  if  they  do 
not  want  to  use  it  as  a  precedent,  it  does  not  hurt  them  not  to  index  it. 

Mr.  Kennedy.  They  might  come  back  to  the  answer,  how  do  they 
know  that  the  case  they  decide  may  not  be  of  precedential  effect  10 
years  from  now? 

Mr.  Benjamin.  Then  they  should  index  it. 

Mr.  Kennedy.  Then  your  suggestion  forces  them  to  index  every¬ 
thing  because  they  do  not  know  the  future  need  they  may  have  for  it. 

Mr.  Benjamin.  No.  It  eliminates  the  million  items,  whatever  they 
were,  that  Mr.  Rains  was  talking  about,  which  could  obviously  never 
be  of  any  precedential  value. 

Mr.  Kennedy.  But  you  make  them  make  that  determination  today? 

Mr.  Benjamin.  Yes.  I  think  his  main  problem,  for  example,  with 
customs  was  that  there  was  an  enormous  number  of  specific  orders 
that  could  not  possibly  be  of.  any  precedential  value,  and  it  is  just  a 
waste  of  time  to  put  them  in  an  index.  And  they  might  have  to  err 
on  the  side  of  inclusion,  but  it  would  at  least  give  them  an  oppor¬ 
tunity — 

Mr.  Kennedy.  Suppose  they  decided  today  that  the  case  had  no 
precedential  value,  and  5  years  from  now  they  took  a  look  back  and  de¬ 
cided,  well,  it  would  be  very  useful  to  cite  as  a  precedent,  at  that  time 
would  you  let  them  index  them,  or  are  they  barred  from  ever  putting 
it  on  the  index  ? 

Mr.  Benjamin.  I  suggested  last  year  that  I  was  a  little  concerned 
about  what  “current”  meant  in  your  suggestion  about  indexing,  be¬ 
cause  I  did  not  know  what  a  current  index  is.  But  I  do  not  know  that 
that  is  an  important  word.  Certainly  if  that  word  were  left  out,  they 
could  solve  it  by  indexing  it  in  time  enough  to  reach  anybody  against 
whom  they  might  want  to  cite  it.  Or  they  might  want  to  take  other 
steps. 

Mr.  Kennedy.  That  would  mean  one  more  issue  that  could  be 
argued,  would  it  not,  by  the  parties  in  the  case,  had  the  precedent  been 
indexed  in  sufficient  time,  that  could  be  litigated  at  quite  some  length, 
I  suppose. 

Mr.  Benjamin.  I  know,  but  if  you  go  through  this  you  can  find 
thousands  of  things  that  might  be  litigated.  And  I  think  it  is  so 
unlikely  that  that  would  be  litigated  that  I  do  not  think  I  would  want 
to  pay  much  attention  to  that  problem.  You  can  litigate  practically 
every  word  of  practically  any  statute. 

Mr.  Kennedy.  You  would  guarantee  never  to  litigate  that  issue  in 
your  practice  of  law  ? 

Mr.  Benjamin.  Yes;  I  guarantee  that. 

Now,  as  to  some  of  his  other,  Mr.  Rains’  other  suggestions - - 

Mr.  Fensterwald.  Are  you  going  to  discuss  section  3  now? 

Mr.  Benjamin.  Yes:  this  is  on  section  3. 

Mr.  Fensterwald.  Before  you  get  through  discussing  section  3,  I 
wonder  if  you  would  also  discuss  the  position  of  the  Justice  Depart¬ 
ment  that  your  section  1002  and  our  section  3  are  unconstitutional. 

Mr.  Benjamin.  You  mean  on  the  ground  that  they  are  trying  to 
limit  the  Presidential — the  Executive  privilege. 
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Mr.  Fensterwald.  It  is  a  breach  of  separation  of  powers,  accord¬ 
ing  to  the  Justice  Department. 

Mr.  Benjamin.  I  cannot  see  that  at  all.  In  the  first  place,  if  it 
were  applied  in  that  way,  it  would  be  ineffectively  applied.  But  I 
think  it  would  be  a  futile  undertaking  to  try  in  any  public  informa¬ 
tion  statute  to  spell  out  in  detail  everything  that  might  be  asserted 
under  the  Executive  privilege.  I  think  this  statute  makes  a  reasonable 
attempt  to  require  disclosure  only  subject  to  a  reasonable  application 
of  the  Executive  privilege.  I  do  not  think  it  is  unconstitutional. 

Mr.  Fensterwald.  There  is  no  question  in  your  mind  about  it? 

Mr.  Benjamin.  No;  I  would  not  have  any  question. 

Mr.  Fensterwald.  Thank  you. 

Mr.  Benjamin.  This  goes  for  3  (e) .  We  agree  with  Mr.  Bains  that 
item  1  ought  to  be  phrased  as  “national  security”  instead  of  “national 
defense  or  foreign  policy.”  And  as  a  matter  of  fact,  though  he  did 
no  say  so,  I  would  think  that  national  security  would  include  foreign 
policy.  So  the  language  could  simply  be  “national  security.” 

We  do  not  agree  with  Mr.  Rains’  other  objection  to  requiring  an 
Executive  order.  And  we  do  think  that  the  President’s  advisers 
should  be  prepared  to  make  recommendations  at  the  time,  they  do  not 
have  to  be  under  pressure,  as  Mr.  Rains  suggested.  If  it  is  left  to 
department  heads,  it  becomes  in  time,  we  think,  a  mere  “public  inter¬ 
est.”  provision  which  can  always  be  applied — can  always  be  invoked 
whatever  the  justification  or  lack  of  justification. 

I  interpolate  to  say  that  Mr.  Rains  very  kindly  let  me  have  a  copy 
of  his  remarks  as  he  delivered  them  yesterday,  so  that  what  I  am  say¬ 
ing  relates  to  those  and  not  simply  to  his  prepared  statement. 

Regarding  item  2,  which  is  “related  solely  to  the  internal  personnel 
rules  and  practices  of  any  agency,”  Mr.  Rams  referred  to  investiga¬ 
tive  manuals  of  the  Secret  Service  and  the  Bureau  of  Narcotics,  that 
is,  investigative  procedural  manuals,  I  gather.  We  do  not  think  that 
you  can  arrive  at  any  safe  generalization  of  that  subject  under  the 
general  concept  of  internal  management.  And  we  think  that  if  any¬ 
where  beside  in  specific  statutes  it  should  be  treated  in  item  7,  which 
has  to  do  with  inevstigative  matters. 

As  to  advice  of  subordinates,  there  may  be  instances  in  which  sub¬ 
ordinates  should  be  able  to  advise  at  least  their  immediate  superiors 
freely  without  risking  having  everything  they  say  disclosed,  the  argu¬ 
ment  being  that  otherwise  they  would  not  advise  honestly  but  would 
always  be  looking  over  their  shoulders  when  they  gave  the  advice. 
But  the  place  to  deal  with  that  seems  to  us  to  be  again  not  under  inter¬ 
nal  management,  but  under  item  5  dealing  with  intra-agency 
memorandums. 

On  item  4,  trade  secrets,  we  still  refer  to  what  we  suggested  last  year 
on  page  59  of  the  record  of  the  July  hearings,  an  amendment  to  read 
“trade  secrets  and  other  confidential  business  information  in  the  na¬ 
ture  of  a  trade  secret.”  Mr.  Rains  made  a  point  about  the  word  “privi¬ 
lege”  being  confusing.  And  he  also  made  a  point  that  “confidential” 
taken  alone  is  less  than  entirely  clear.  I  do  think  that  if  you  look  back 
at  our  language  last  year  at  page  59  of  the  record,  you  will  find  it  use¬ 
ful  in  this  regard. 

Now,  item  5 — I  suggested  in  my  own  statement  on  this  that  fact 
memos  addressed  to  deciding  officers  by  their  assistants  should  be  in- 


ADMINISTRATIVE  PROCEDURE  ACT 


113 


eluded  here  as  matter  that  need  not  be  disclosed.  And  as  I  mentioned 
just  a  moment  ago,  we  think  that  general  advice  on  other  matters,  at 
least  to  direct  superiors,  might  well  as  exempted  even  though  it  deals 
with  factual  matters. 

Now,  our  suggestion  here  is  a  little  complicated.  Our  suggestion  is 
dual.  We  have  suggested  in  my  prepared  statement  that  you  add  a 
sentence  to  subsection  (e)  saying  that  these  exemptions  do  not  inter¬ 
fere  with  whatever  one  is  entitled  to  get  in  judicial  or  administrative 
discovery  proceedings.  If  there  is  such  a  sentence  added  to  the  sub¬ 
section,  we  think  it  would  be  safe  to  exempt  much  more  than  is  ex¬ 
empted  under  this  interagency  or  intra-agency  memorandum  provision. 

Mr.  Fensterwald.  It  is  our  feeling  that  that  should  be  placed  in 
the  report,  and  it  is  your  feeling  that  it  should  be  placed  in  the  bill 
itself? 

Mr.  Benjamin.  I  should  think  so. 

Also,  Mr.  Rains  had  a  good  point  about  exempting  what  the  Justice 
Department  advises  its  client,  another  agency,  about  an  automobile 
accident  case. 

With  regard  to  item  6,  we  agree  with  Mr.  Rains  about  omitting  the 
word  “clearly.” 

With  regard  to  item  7,  we  did  not  find  Mr.  Rains’  point  about  mate¬ 
rial  that  had  not  yet  been  filed  substantial,  but  it  would  be  possible  to 
add  after  “files”  the  words  “or  material.”  And  we  would  also  bring 
in  here  the  investigative  procedural  manuals  that  Mr.  Rains  referred 
to  elsewhere. 

That  brings  me  to  the  end  of  3(e).  And  this  demonstration  of  our 
openminded  willingness  to  support  other  people’s  suggestions. 

Mr.  Rains  made  suggestion  about  several  other  provisions  with 
which  we  do  not  agree.  And  I  might,  since  we  are  talking  about  his 
testimony,  refer  to  these  here  also. 

As  to  section  5(b),  dealing  with  informal  hearings,  I  think  what 
Mr.  Rains  said  was  based  on  a  misconception  that  5(b)  calls  for  some 
particular  kind  of  procedure.  In  fact,  under  5(b)  the  agency  can,  by 
rule,  provide  for  any  kind  of  procedure  that  is  appropriate  to  the 
particular  kind  of  informal  adjudication.  And  when  Mr.  Rains  talks 
about  the  Internal  Revenue  Service  calculating  machines,  I  would 
doubt  whether  their  determination  of  initial  tax  refunds  or  assess¬ 
ments  is  an  adjudication  at  all  in  view  of  the  use  of  the  word  “matter” 
in  the  definition  section.  So  I  doubt  that  it  would  come  under  5(b) 
at  all.  I  could  not  think  it  is  an  adjudication.  I  think  that  is  an 
initial  administrative  step. 

With  respect  to  4(d),  which  deals  with  emergency  rules,  Mr.  Rains 
arrived  at  the  same  misconception  that  Mr.  Belin  had  last  year;  he 
misread  this  provision  to  put  some  limit  on  the  period  during  which 
a  rule  adopted  by  the  full  procedure  to  supersede  an  emergency  rule 
could  remain  in  effect.  The  only  limitation  of  time  under  4(d)  is  on 
the  time  during  which  an  emergency  rule  can  itself  remain  in  effect. 

I  mentioned  last  year  that  if  this  was  not  clear,  Mr.  Pellerzi  of  the 
trial  examiners  conference  last  summer  suggested  some  alternative 
language  to  make  it  clear  that  that,  is  all  that  is  referred  to.  We  have 
some  language  ourselves  in  this  statement  of  mine  with  regard  to  4(d) 
which  I  would  not  bother  to  read  now. 
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Mr.  Rains’  other  statement,  except  for  the  matter  that  Mr.  Keatinge 
will  take  up,  attorneys’  practice,  was  as  to  the  provision  regarding 
“standing”  in  10(a).  Since  the  standing  provision  as  it  now  reads, 
including  “in  fact,”  is  a  product  of  Mr.  Davis’  suggestion,  perhaps  he 
will  answer  Mr.  Rains  on  that. 

I  may  say  that  in  my  own  statement,  we  disagree  with  the  present 
change  in  section  10(a),  and  suggest  at  page  23  of  my  statement  return¬ 
ing  to  the  text  of  the  original  S.  1663,  omitting  the  words  “in  fact” 
and  restoring  the  word  “aggrieved.”  I  do  not  want  to  take  more  time 
by  going  into  that  now.  1  think  I  will  leave  it  to  the  written  state¬ 
ment.  And  I  will  answer  any  questions  that  you  may  want  to  ask. 

But  with  regard  to  one  of  Mr.  Rains’  examples  regarding  a  Coast 
Guard  vessel  which  had  been  bought,  and  which  was  thought  by  some¬ 
body  else  not  to  be  seaworthy,  it  seems  to  me  that  probably  you  do 
not  get  to  the  question  of  standing,  but  that  the  question  of  sea¬ 
worthiness,  or  determination  of  seaworthiness,  simply  by  signing  a 
contract,  is  probably  not  a  reviewable  action  within  the  definition  of 
reviewable  action  in  section  10. 

Now,  we  are  obviously  nowhere  near  through  all  the  subjects  of  my 
statement.  I  think  I  will  limit  myself  to  one  more,  and  then  open 
myself  to  any  questions  you  may  want  to  ask.  And  that  is  our  consider¬ 
able  distress  at  finding  the  in  terrorem  clause  of  8(c)  (2)  restored  in 
S.  1336.  That  was  in  the  original  version  of  S.  1663,  and  was  taken 
out  of  S.  1663  when  it  was  revised,  and  now  it  comes  in  again.  What 
it  amounts  to  is  that  if  there  has  been  decision  by  a  hearing  officer,  and 
a  party  wants  to  go  not  to  an  appeal  board,  but  direct  to  the  agency,  the 
party  makes  an  application  for  direct  review  by  the  agency,  and  if 
the  agency  denies  that  application  it  is  deemed  to  have  affirmed  all  the 
findings  and  the  decision  of  the.  hearing  officer.  That  seems  to  us  com¬ 
pletely  unjustifiable.  I  know  it  is  directed  to  minimizing  applications 
for  direct  review  by  the  agency.  But  I  think  it  minimizes  them  in  an 
indecent  and  unsupportable  way,  because  it  says  to  the  man.  if  you 
apply  here,  you  may  find  yourself  completely  out  and  never  get  any 
appellate  consideration  of  the  hearing  officer’s  decision  at  all. 

Mr.  Fensterwaed.  Mr.  Benjamin,  is  it  correct  to  say  that  you  agree 
with  the  objective  but  not  the  means  ? 

Mr.  Benjamin.  Yes,  I  think  the  objective  was  accomplished  in 
1 663  as  revised  without  those  means. 

Mr.  Fensterwald.  I  just  wanted  to  be  sure  that  you  did  agree  with 
the  objective. 

Mr.  Benjamin.  Of  course,  the  agency  can  always  accomplish  the 
objective  anyway  by  denying  the  application,  and  sending  the  matter 
back  to  an  appeal  board.  But  8  (c)  (2)  as  it  now  reads  would  not  allow 
that. 

Mr.  Fensterwald.  We  are  trying  to  prevent  the  delaying  of  appeals 
and  the  length  of  time  by  requiring  the  litigant  to  make  a  choice. 
Your  systems  would  be  all  right,  except  that  it  would  be  considerably 
more  lengthv.  But  everybody  would  make  an  appeal  first  to  the  agency, 
and  then  if  they  were  turned  down,  then  they  would  go  back  to  the 
appeal  board. 

Mr.  Benjamin.  I  would  not.  think  so.  And  I  would  not  mind  even 
some  attempt  to  limit  the  grounds  on  which  you  can  try  to  go  first  to 
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tlie  agency.  You  are  not  going  to  get  there  if  the  agency  does  not  want 
to  take  it.  But  this  is  related  to  another  suggestion  that  we  make 
which  is  that  the  grounds  of  exception  which  are  specified  in  8(c)  (1), 
the  grounds  on  which  one  may  appeal  on  exceptions  to  the  hearing  of¬ 
ficer’s  decision,  should  be  expanded  to  include  the  ground  that  the 
agency  ought  to  change  its  policy. 

Under  8(c)  (4),  the  agency  can  take  a  case  when  it  thinks  it  ought 
to  change  its  policy.  But  it  seems  to  me  it  ought  to  be  open  to  the  party 
to  ask  an  agency  to  change  its  policy.  And  that  may  determine  the 
whole  case.  That  would  be  a  particularly  apt  case  in  which  to  ask  the 
agency  to  review  directly  instead  of  having  it  go  through  an  appeal 
board  which  could  not  change  the  agency’s  policy  even  if  it  thought  it 
ought  to. 

Mr.  Fensterwald.  In  other  words,  you  do  not  like  the  litigant  hav¬ 
ing  to  make  up  his  mind  which  route  to  take  ? 

Mr.  Benjamin.  Not  under  that  kind  of  threat. 

Mr.  Fensterwald.  I  wonder  where  you  got  the  phrase  “in  terrorem.” 

Mr.  Benjamin.  I  think  that  is  an  old  phrase.  It  comes  in  wills  where 
the  typical  case  in  a  will  is  where  it  provides  that  anybody  who  contests 
the  will  loses  his  legacy  under  the  will.  It  is  very  much  the  same  as  this. 

There  is  not  any  real  stopping  point,  but  I  think  I  will  stop  at  this 
point.  The  rest  of  it  is  in  the  written  statement.  And  I  would  be  glad 
to  answer  any  questions. 

Or  maybe  you  would  like  Mr.  Keatinge  to  go  ahead  with  his  discus¬ 
sion  of  section  6  (b)  and  (c) ,  and  then  we  will  take  up  all  the  questions 
at  once. 

Mr.  Fensterwald.  Mr.  Benjamin,  do  I  understand  that  you  are 
going  to  be  here  through  today  and  tomorrow  ? 

Mr.  Benjamin.  I  am  planning  to  stay  through  tomorrow. 

Mr.  Fensterwald.  I  have  already,  as  you  know,  interposed  a  num¬ 
ber  of  questions,  and  I  think  it  might  be  better  if  we  went  ahead  with 
Mr.  Iveatinge’s  presentation  and  those  of  the  other  gentlemen,  and 
then  withhold  any  further  questions  of  you  possibly  until  tomorrow. 

Mr.  Benjamin.  My  only  problem  is  that  my  associates  are  here 
partly  to  answer  questions.  And  I  do  not  know  whether  they  will  be 
here  tomorrow. 

But  I  think  it  is  probably  better  to  do  what  you  suggest  and  go  ahead 
with  Mr.  Iveatinge’s  statement  now. 

Mr.  Fensterwald.  Up  to  this  point,  you  have  answered  all  the 
questions  that  I  had  in  mind.  I  ay  as  thinking  about  the  chairman. 

Senator  Burdick.  We  have  the  benefit  of  your  testimony  last  year 
also. 

Mr.  Benjamin.  Thank  you. 

Senator  Burdick.  We  will  call  Mr.  Keatinge  as  a  witness. 

(Biography  of  Mr.  Keatinge :) 

Keatinge,  Richard  Harte,  lawyer :  born  December  4. 1919,  San  Francisco,  Calif. : 
ed.  A.B.  (econ.,  cum  laude),  U.  of  Calif.,  Berkeley,  1939;  M.A.  (Econ.),  Harvard 
U.  1941;  LL.B.,  Georgetown  U.  Law  Sch.  (Bd.  of  Editors,  Georgetown  Law 
Journ.),  1944;  married  Betty  West,  Washington,  D.C.,  1944;  children:  Richard 
AVest,  Daniel  Wilson,  Anne  Elizabeth.  Senior  Industrial  Specialist,  War  Prodn. 
Bd.  and  predecessor  agencies,  1941-44 ;  Senior  Economist,  Foreign  Econ.  Adm. 
1944 ;  admitted  to  bar,  District  of  Columbia,  1944.  State  of  New  York,  1945,  Calif., 
1947,  assoc,  atty.,  law  ofcs.  of  Joseph  L.  Weiner,  New  York  City,  1944-45,  Norman 


116 


ADMINISTRATIVE  PROCEDURE  ACT 


L.  Meyers,  Washington,  D.C.  1945-47,  Hoag  &  Mack,  L.A.  1947-48 ;  asst,  to  the 
pres.,  the  Flying  Tiger  Line,  Inc.,  L.A.  1947-48 ;  est.  law  practice ;  Richard  H. 
Keatinge,  Keatinge  &  Arnold,  Keatinge,  Arnold  &  Zack,  Keatinge  &  Older,  L.A. 
1948-62;  Keatinge  &  Sterling  1962-  .  Dir-gen,  counsel,  Consolidated  Photo¬ 
graphic  Inds.,  Inc.,  L.A.  1948-60 ;  dir.  Nuclear  Corp.  of  America,  Inc.,  New  York 
City,  1955-57,  pres.,  1955 ;  dir.  Yuba  Consolidated  Inds.,  Inc.,  San  Francisco, 
1955-  ,  general  counsel,  1956-  ;  secy.  Telautograph  Corp.,  L.A.,  1956-61 ; 

dir.  Glassco  Instrument  Co.,  Pasadena,  Calif.,  1960-  ;  dir.  Tavart  Corp.,  Para¬ 
mount,  Calif.,  1961-  ;  dir.  Management  Technology,  Inc.,  L.A,  1962-  .  Mem. : 

Phi  Beta  Kappa ;  Calif.  Law  Revision  Comm.  1961-  ;  vice  chmn.,  1964-  ; 

Special  Asst.  Attorney  General  of  California,  1964-  ;  subcom.  chmn.,  Gov’s. 

State  Fair  Citizens  Adv.  Com.,  1960-61;  Amer.  Bar  Assn.  (natl.  secy.,  Jr.  Bar 
Conf.,  1948-49;  chmn.,  Com.  on  Sales,  Exchs.  and  Basis,  Tax.  Sect.,  1963-  ; 

chmn.  Aviation  Com.,  Adm.  Law  Sect.,  1959-61 ;  chmn.  Management  Comm.,  Adm. 
Law  Sect.,  1962-64 ;  Council  of  Adm.  Law  Sect.,  1961-64 ;  chmn.  Comm,  on  Agency 
Adjudication,  1964-  ,  Adm.  Law  Sect. ;  chmn.  Comm,  on  Adm.  Practice  Act, 
1965-  ,  Adm.  Law  Sect. ;  Bar  Activities  Sect.,  chmn.  Comm,  on  Arbitration, 
1964-  )  ;  Inter- American  and  International  Bar  Assns. ;  The  State  Bar  of  Calif. ; 

American  Judicature  Society;  Los  Angeles  County  (mem.,  Taxation  Comm., 
1958-61 ;  1964—  ,  vice  chmn.,  1965-  ;  Coro  Foundation,  Trustee,  1964-  ;  Natl. 
Council,  Natl.  Planning  Assn.,  Washington,  D.C.,  1956-  ;  Amer.  Econ.  Assn. ; 

Calif.  Alumni  Assn. ;  Georgetown  U.  Alumni  Assn. ;  Harvard  Club  of  Southern 
California.  Clubs :  Balboa  Bay  Club,  Newport  Beach,  Calif. ;  L.A.  Ath.  Club ; 
Racquet  Club,  Palm  Springs,  Calif.;  Democrat;  Episcopal  (vestry,  Church  of 
St.  Clement,  Alexandria,  Va.,  1946-47).  Residence,  1160  Virginia  Road.  San 
Marino,  Calif.  Office :  458  South  Spring  Street,  suite  120,  Los  Angeles,  Calif., 
90013 ;  626-5241. 

Prepared  May  11, 1965. 

STATEMENT  0E  RICHARD  H.  KEATINGE,  AMERICAN  BAR 

ASSOCIATION 

Mr.  Keatinge.  Senator  Burdick  and  members  of  the  staff,  I  have 
submitted  a  prepared  statement  on  S.  1758  and  sections  6(b)  and  6(c) 
of  S.  1336,  and  I  would  like  to  ask  that  this  statement  be  incorporated 
in  the  record  at  this  point.  I  do  not  propose  to  read  the  statement  in 
full. 

Senator  Burdick.  Without  objection. 

(The  complete  statement  of  Mr.  Keatinge  is  as  follows :) 


Statement  by  Richard  PI.  Keatinge,  Chairman  of  the  American  Bar  Associ¬ 
ation,  Committee  on  the  Administrative  Practice  Act  (Administrative 
Law  Section) 

i.  introductory 

My  name  is  Richard  H.  Keatinge.  My  appearance  here  is  on  behalf  of  the 
American  Bar  Association.  The  objectives  and  purposes  of  S.  1758  (and  the 
identical  provisions  contained  in  secs.  6(b)  and  6(c)  of  S.  1336)  are  endorsed  by 
by  the  American  Bar  Association.1  The  provisions  of  S.  1758  and  sections  6(b) 
and  6(c)  of  S.  1336,  we  believe  provide  practical  means  for  implementation  of 


1  We  Principle  contained  in  this  legislation  has  been  of  interest  to  the  American  Bar 
Association  for  a  number  of  years.  Its  most  recent  action  was  the  adoption  on  Feb.  20, 
1956,  of  the  following  resolution  by  the  house  of  delegates,  81  Rep.,  ABA,  1956,  at  379-380  : 

‘Resolved,  That  the  American  Bar  Association  recommends  the  enactment  of  more 
comprehensive  and  explicit  legislation  covering  rights  of  persons  or  organizations  to 
appear  and  be  represented  by  others  before  Federal  agencies,  giving  due  regard  to  appro¬ 
priate  distinction  between  legal  representation  and  nonlegal  representation,  such  legislation 
to  include  the  following  features — 

“(®)  That_  an  attorney  at  law  should  be  entitled  to  appear  for  an  represent  other 
persons,  parties,  or  organizations,  including  the  United  States  or  any  agency  thereof,  before 
any  agency  upon  filing  a  statement  with  the  agency  that  he  is  a'  member  of  the  bar  in 
good  standing  according  to  the  law  of  any  State,  territory,  Commonwealth,  or  possession 
of  the  United  States  or  of  the  District  of  Columbia,  and  that  he  is  not  disbarred  or  under 
suspension  by  any  court ;  except  that  an  agency  may  further  require  the  filing  of  a  power 
of  attorney  as  a  condition  to  the  settlement  of  anv  controversy  involving  the  payment  of 
money.” 
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those  objectives.  There  are  a  few  amendments  which  we  feel  should  be  made  to 
the  bill  in  its  present  form ;  these  proposed  amendments,  six  in  number,  are  dis¬ 
cussed  in  this  statement,  and,  in  addition,  are  set  forth  verbatim  in  appendix  A 
hereto. 

II.  PRIOR  BILLS  HAVING  A  COMMON  PURPOSE  WITH  S.  1758 

There  have  been  a  number  of  bills  introduced  in  the  Senate  and  House  of  Rep¬ 
resentatives  from  time  to  time  which  have  a  common  purpose  with  that  of  S.  1758. 
A  recent  example  was  S.  1466,  passed  by  the  Senate  during  the  88th  Congress ;  a 
current  example  is  S.  1523.  The  Federal  Administrative  Practice  Act,  S.  932,  in 
the  85th  Congress,  introduced  by  the  late  Senator  Hennings,  contained  provisions 
in  sections  405,  406,  and  407  on  the  administration  and  agency  recognition  of  at¬ 
torneys.  The  principal  difference  between  those  provisions  in  the  Practice  Act 
and  S.  1758  is  that  S.  932  provided  for  centralized  admissions  before  an  office  of 
Federal  Administrative  Practice. 

III.  BASIC  POSITION  OF  THE  AMERICAN  BAR  ASSOCIATION 

The  American  Bar  Association’s  position  is  based  upon  a  fundamental  prin¬ 
ciple  ;  namely,  that  an  attorney  who  has  been  found  qualified  to  represent  others 
before  the  highest  court  in  his  jurisdiction,  and  who  is  subject  to  the  restraints 
and  disciplines  of  the  legal  profession,  should  by  that  fact  be  accepted  as  qualified 
to  represent  others  before  the  various  Federal  agencies.  That  is  the  essence  of 
our  position.  It  has  wide  support  among  the  rank  and  file  of  the  members  of  the 
bar  throughout  the  country. 

I  would  emphasize  one  thing  at  this  point.  The  bill  speaks  of  the  right  of  an 
attorney  to  practice  before  a  Federal  agency,  but  the  bill  is  based  on  a  more 
fundamental  principle;  namely,  that  of  the  right  of  a  person  to  be  represented 
by  counsel  of  his  choice.  This  right  is  now  recognized  by  most  of  the  Federal 
agencies.  It  should  be  extended  to  all  agencies  and  the  enactment  of  S.  1758  is 
necessary  for  this  purpose. 

We  see  no  justification  for  any  agency  to  impose  admission  requirements  on 
attorneys  or  to  interpose  restraints  on  a  citizen’s  right  to  be  represented  by  an 
attorney  of  bis  choice.  After  all,  an  attorney  has  been  determined  qualified  to 
represent  others  in  his  State;  he  has  been  found  to  be  of  good  character  and 
reputation ;  he  is  licensed  by  the  State  authority  to  practice  in  any  field  of  the 
law  and  he  can  handle  before  the  courts  or  tribunals  in  his  State  any  matter 
which  can  be  handled  before  any  Federal  agency. 

If  State  action  over  the  admission  and  control  of  practice  is  to  be  duplicated 
at  tbe  Federal  level,  which  we  believe  unnecessary,  this  should  not  be  done 
through  a  maze  of  multiple  and  conflicting  regulations  of  various  agencies. 

IV.  PRESENT  ADMISSION  REQUIREMENTS  OF  FEDERAL  AGENCIES 

Admission  requirements  in  recent  years  have  been  abandoned  by  most  Federal 
agencies,  but  they  are  still  imposed  by  four  agencies— the  Interstate  Commerce 
Commission,  the  Patent  Office  in  patent  matters,  the  Veterans’  Administration, 
and  the  Treasury  Department  (Internal  Revenue  Service).  The  requirements  of 
these  four  agencies  for  admission  to  practice  may  be  summarized  as  follows : 

1.  Interstate  Commerce  Commission. — The  Interstate  Commerce  Commission 
recognizes  that  attorneys  at  law  are  qualified  to  practice  before  it,  but  applica¬ 
tions  under  oath,  a  certificate  of  the  clerk  of  the  court,  or  the  sponsorship  of 
three  practitioners  are  required — 49  Code  of  Federal  Regulations,  sections  l.S 
and  1.9. 

2.  Patent  Office  in  patent  matters. — An  attorney  can  practice  before  the  Patent 
Office  in  patent  matters,  but  he  first  must  make  application  on  a  prescribed  form 
showing  good  moral  character  and  good  reputation,  plus  legal,  scientific,  and 
technical  qualifications  sufficient  to  render  clients  a  valuable  service — 37  Code  of 
Federal  Regulations,  section  1.341. 

3.  Veterans ’  Administration. — An  attorney  can  represent  others  before  the 
Veterans’  Administration  if  a  member  of  the  bar  of  the  jurisdiction  where 
he  maintains  a  law  office  or  resides,  but  he  must  complete  Veterans’  Admin¬ 
istration  form  2-3186.  An  attorney  is  presumed  by  the  Veterans’  Administra¬ 
tion  to  have  knowledge  of  the  law  and  regulations  to  qualify  him  to  render 
“substantial  service,”  but  besides  the  admission  procedure  he  is  required  to  file 
a  power  of  attorney  in  each  particular  matter — 38  Code  of  Federal  Regula¬ 
tions,  section  14.629. 
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4.  Treasury  Department  ( Internal  Revenue  Service). — The  Treasury  De¬ 
partment  has  a  complex  admission  procedure.  It  has  59  sections  on  practice  in 
part  10  of  title  31  of  the  Code  of  Federal  Regulations  and  an  additional  11 
sections  on  conference  and  practice  requirements  in  subpart  E  of  title  26 
of  the  Code  of  Federal  Regulations.  These  70  sections  total  21  pages  of  fine 
print  in  the  Code  of  Federal  Regulations.  Attorneys  are  eligible  to  be  ad¬ 
mitted  to  practice,  but  no  one  can  represent  others  except  upon  being  issued 
an  enrollment  card,  and  this  is  issued  upon  a  showing  of  good  character  and 
good  reputation  and  the  possession  of  necessary  qualifications  to  “render  valu¬ 
able  service  to  clients.”  There  is  an  investigation  routine  and  enrollment 
organization.  Enrollment  cards  are  good  for  a  term  of  5  years  and  must  be 
renewed — 31  Code  of  Federal  Regulations,  section  10.0 ;  26  Code  of  Federal 
Regulations,  section  601.501. 

V.  RESTRICTION S  ON  PRACTICE  BEFORE  AN  AGENCY  ARE  WRONG  IN  PRINCIPLE 

The  restriction  of  practice  before  an  agency  is  wrong  in  principle.  It  has 
overtones  of  a  closed  shop,  or  guildism,  which  is  unprofessional.  It  develops 
ingrown  or  inbreeding  tendencies.  The  system  presumes  that  it  is  a  proper 
Federal  function  for  an  agency  to  determine  which  attorneys  may  render 
valuable  services  to  their  clients  or  to  serve  as  a  board  of  specialization.  There 
is  not  any  basis  for  the  presumption.  If  specialization  is  to  be  formalized  in 
the  legal  profession,  we  believe  it  should  be  done  by  the  legal  profession,  not  by 
one  or  more  Government  agencies.  We  also  believe  that  a  client,  not  a  Gov¬ 
ernment  agency,  is  the  one  who  is  best  able  to  determine  whether  an  attorney 
is  able  to  render  him  a  valuable  service. 

The  money  and  manpower  expended  in  these  admission  routines  are  quite 
substantial.  These  admission  rules  tend  to  proliferate  and  their  administration 
is  a  clear  illustration  of  bureaucracy  putting  its  worst  foot  forward.  The  nuis¬ 
ance  aspect  is  extensive  with  little  or  no  contribution  to  any  public  protection  or 
none  that  cannot  be  obtained  if  and  when  necessary  through  existing  agency  or 
State  disciplinary  machinery.  The  Attorney  General’s  Committee  on  Adminis¬ 
trative  Procedure  (1941)  did  not  go  into  this  subject,  but  it  did  observe  in  its  final 
report  that  (p.  124)  “it  appears  to  the  Committee  that  members  of  the  bar  are 
subjected  to  unjustifiable  annoyance  in  connection  with  their  admission  to  practice 
before  the  agencies.”  The  admission  problem  wTas  considered  by  the  second 
Hoover  Commission.  Recommendation  No.  25  in  its  Report  on  Legal  Services 
and  Procedure  (par.  1955)  coincides  substantially  with  the  position  of  the  Amer¬ 
ican  Bar  Association. 

So  much  for  the  admission  problem  as  such. 

VI.  SUBSIDIARY  PROVISIONS  REQUIRED  IN  LEGISLATION 

It  is  apparent  that  certain  subsidiary  provisions  are  required  in  any  legis¬ 
lation  dealing  effectively  with  the  admission  problem. 

A.  Proof  of  qualification  as  an  attorney.- — Some  provision  is  needed  on  proof 
that  a  person  is  a  qualified  attorney  under  the  bill,  namely,  admitted  to  the 
bar  of  the  highest  court  of  his  jurisdiction.  This  bill  meets  that  problem  by 
making  the  appearance  of  an  attorney  in  each  matter  a  representation  of 
qualifications.  Under  section  101(a)  of  S.  1758,  the  appearance  of  an  attorney 
before  an  agency  in  a  representative  capacity  constitutes  a  representation  to 
the  agency  that  he  is  a  member  in  good  standing  of  the  bar  of  the  highest 
court  of  a  State,  possession,  territory,  commonwealth,  or  the  District  of 
Columbia.  The  public  is  adequately  protected.  Certain  agency  rules  do 
accept  an  attorney’s  own  statement,  -without  further  proof,  that  he  is  a  mem¬ 
ber  of  the  bar  in  good  standing.  This  represents  existing  law,  but  a  legislative 
declaration  of  this  is  essential  in  the  field  of  agency  practice. 

We  do  believe,  however,  that  several  slight  changes  in  the  wording  of  sec¬ 
tion  101(a)  would  be  desirable;  the  changes  suggested  would  conform  the  word¬ 
ing  of  section  101(a)  of  S.  1758  to  the  wording  of  section  1(b)  of  S.  1466 
adopted  by  the  Senate  in  the  88th  Congress.  In  the  first  place,  we  believe  that 
the  words  “in  which  he  resides  or  maintains  an  office”  should  be  added  after 
the  words  “the  District  of  Columbia”  at  line  6  on  page  1  of  the  bill.  The 
addition  of  these  words  would  make  clear  the  fact  that,  to  take  advantage 
of  the  provisions  of  this  section,  an  attorney  must  have  a  business  office 
or  his  residence  in  a  jurisdiction  in  which  he  has  been  licensed  by  the 
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local  admitting  body ;  it  should  assist  in  preventing  an  attorney  from  prac¬ 
ticing  solely  before  Federal  agencies  while  maintaining  his  office  or  resi¬ 
dence  in  a  jurisdiction  in  which  he  is  not  responsive  to  local  bar  or  disciplin¬ 
ary  authorities. 

We  also  believe  that  the  words  “that  he  is  both  properly  qualified  and 
authorized  to  represent  the  particular  party  in  whose  behalf  he  acts,”  appear¬ 
ing  after  the  word  “representation”  on  lines  1  and  2  of  page  2  of  the  bill,  should 
be  deleted,  and  that  there  should  be  added  after  the  word  “representation”  the 
following  words :  “to  the  agency  that  under  the  provisions  hereof  he  is 
authorized  to  represent  the  particular  party  in  whose  behalf  he  acts,  and  that 
he  is  currently  qualified  as  provided  herein.”  We  believe  that  the  use  of 
the  foregoing  wording  will  more  clearly  separate  the  concept  of  an  attorney’s 
authorization  to  act  for  his  client  from  the  requirement  that,  to  practice  before 
an  agency,  he  be  currently  licensed  in  the  jurisdiction  of  his  residence  or 
business  office. 

Throughout  the  Federal  and  State  systems  of  this  country,  it  has  long  been 
axiomatic  that  an  attorney,  as  an  officer  of  the  court,  is  presumed  to  be  en¬ 
titled  and  authorized  to  act  on  behalf  of  any  client  for  whom  he  appears.  This 
authority  and  right  is  inherent  in  the  attorney’s  license  which  carries  with  it 
the  high  duties,  privileges  and  disciplines  of  the  legal  profession.  This  con¬ 
cept  has  been  long  expressed  in  both  Federal  and  State  decisions ;  some  of 
the  more  significant  of  these  decisions  are  digested  in  appendix  B  hereto. 

It  is  clear  from  the  authorities  set  forth  in  appendix  B  that  agency  rules 
which  refuse  to  accept  an  attorney’s  statement  that  he  is  an  attorney ;  which 
require  an  attorney  to  prove  that  he  is  an  attorney ;  which  require  an  attorney 
to  prove  that  he  is  a  member  of  the  bar  in  good  standing ;  which  require  an 
attorney  to  prove  he  is  of  good  character  and  good  reputation ;  which  require 
an  attorney  to  prove  to  the  satisfaction  of  some  agency  that  he  is  able  to  render 
a  client  valuable  service ;  or  which  impose  other  superfluous  requirements  on 
the  right  to  represent  others  before  an  agency — it  is  clear  that  such  practices 
are  contrary  to  a  fundamental  concept  of  the  law  which  has  been  recognized 
since  the  beginning  of  our  Government  at  both  Federal  and  State  levels. 

B.  Proof  of  authorization  to  represent  a  particular  client  or  to  appear  on  a 
particular  matter. — There  is  a  related  obstacle  to  agency  practice ;  namely,  a 
requirement  that  an  attorney  submit  proof  that  he  does  in  fact  represent  the 
client  on  whose  behalf  he  appears  or  that  he  is  in  fact  authorized  to  handle 
the  particular  matter  on  behalf  of  the  client  for  whom  he  appears.  These 
requirements  are  arbitrary  and  contrary  to  Federal  and  State  practice.  There 
is  a  legal  presumption  that  an  attorney  who  appears  in  a  matter  has  author¬ 
ity  to  represent  that  client  and  in  that  particular  matter.  While  such  pre¬ 
sumptions  may  be  challenged  by  any  court  or  agency  for  cause,  there  is  no  justi¬ 
fication  for  requiring  an  attorney  to  submit  collateral  proof  that  he  does  repre¬ 
sent  the  client  for  whom  he  appears  and  that  the  particular  matter  is  within 
the  scope  of  his  authority.  Such  obstructions  to  agency  practice  are  in 
general  wholly  unreasonable  and  at  odds  with  the  authorities  heretofore 
referred  to ;  the  special  problem  presented  by  the  Internal  Revenue  Service’s 
use  of  powers  of  attorney  will  be  discussed  below. 

C.  Requirement  that  agencies  deal  with  counsel  and  give  notice  to  counsel.— 
One  other  provision  is  needed  to  implement  the  objectives  of  this  legislation. 
It  is  necessary  to  provide  that  the  agencies  should  deal  with  the  attorney 
chosen  by  the  citizen  to  represent  him.  Section  102  meets  that  requirement. 
Agencies  sometimes  refuse  or  are  reluctant  to  give  an  attorney  information,  or 
to  serve  him  with  notices,  or  to  confer  with  him  on  client  matters,  etc.  Such 
practices  wittingly  or  unwittingly  abridge  a  person’s  right  to  be  represented 
by  his  chosen  attorney.  It  is  not  only  an  annoyance  and  inconvenience,  it  is 
not  an  orderly  way  to  conduct  a  Government  function.  Section  102  of  S.  1758 
makes  it  clear  that  an  agency  is  expected  to  deal  with  the  attorney  in  the 
matter  covered  by  the  representation,  and  it  makes  clear  that  notice  to  or  service 
upon  the  attorney  constitutes  valid  notice  and  service  upon  the  party.  This  again 
is  merely  a  restatement  of  existing  law  which,  however,  as  a  practical  matter 
must  be  included  in  this  legislation. 

In  both  the  Federal  and  State  courts,  it  is  a  required  practice  to  serve  plead¬ 
ings,  notices,  and  other  papers  related  to  judicial  proceedings  upon  the  attorney 
of  record  who  represents  the  party  in  interest.  Authorities  supporting  this 
position  are  collected  in  Appendix  C  hereto ;  these  authorities  show  that  an 
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agency  has  the  right  and  duty  to  recognize  the  attorney  of  record  and  to  deal 
with  him  in  that  matter,  and  that  the  agency’s  failure  or  refusal  to  do  this  can 
cause  great  inconvenience  and  injury. 

We  believe,  nevertheless,  that  one  formal  change  should  be  made  in  the  word¬ 
ing  of  section  102  to  make  it  clear  that  an  agency  need  serve  notices  or  other 
written  communications  on  an  attorney  only  in  the  matter  or  matters  in  which 
he  has  been  retained,  and  that  an  agency  shall  not  be  required  to  send  com¬ 
munications  regarding  other  or  nonrelevant  matters  to  such  an  attorney.  To 
achieve  this  objective,  on  page  2,  line  20,  after  the  words  “or  by  such  participant,” 
there  should  be  added  the  words  “in  such  matter.” 

VII.  SUMMARY  OF  GENERAL  PROVISIONS  OF  17  58 

In  sum,  S.  1758  is  an  agencywide  declaration  of  the  principle  that  an  attorney 
who  is  a  member  of  the  bar  of  the  highest  court  of  his  jurisdiction  is  by  that 
fact  eligible  to  represent  others  before  a  Federal  agency.  This  principle  is  im¬ 
plemented  by  the  attorney’s  own  certification  that  he  is  a  duly  qualified  attorney 
in  his  jurisdiction.  The  party  is  assured  that  the  attorney  chosen  to  represent 
him  before  an  agency  will  be  dealt  with  in  that  matter  by  the  agency.  The 
enactment  of  these  provisions  will  insure  order  and  expedition  in  the  handling 
of  matters  before  Federal  agencies. 

VIII.  MATTERS  NOT  COVERED  BY  S.  1758 

The  foregoing  covers  the  scope  of  the  bill,  but  to  avoid  any  confusion  the  bill 
makes  it  very  clear  that  it  does  not  cover  one  way  or  the  other  certain  other 
problems;  for  example,  lay  representation  before  agencies,  self -representation, 
conflict  of  interest,  disciplinary  procedures,  admission  pro  hac  vice,  the  problem 
of  representation  by  former  employees,  etc.  This  is  made  clear  in  section  101(b) 
of  the  bill  and  this  intention  can  be  amplified  as  necessary  in  the  committee 
report. 

IX.  THE  SPECIAL  PROBLEM  OF  POWERS  OF  ATTORNEY  AND  THE  TREASURY  DEPARTMENT 

(INTERNAL  REVENUE  SERVICE) 

A.  Comparison  of  power  of  attorney  exception  in  S.  1758  with  original  Amer¬ 
ican  Bar  Association  proposal. — <S.  1758  presently  contains  a  provision  in  sec¬ 
tion  101(b)  (p.  2,  lines  11-14)  that  it  shall  not  be  construed  “to  prevent  an  agency 
from  requiring  a  power  of  attorney  before  the  agency  transfers  funds  to  the 
attorney  for  the  party  whom  he  represents.” 

The  original  American  Bar  Association  recommendation  for  legislation  pro¬ 
viding  for  recognition  of  attorneys  before  administrative  agencies  without  spe¬ 
cial  enrollment  procedures  contained  a  similar,  but  somewhat  broader,  exception 
as  follows  (81  ABA  reports  495  (1956))  :  “except  that  an  agency  may  further 
require  the  filing  of  a  power  of  attorney  as  a  condition  to  the  settlement  of  any 
controversy  involving  the  payment  of  money.” 

The  American  Bar  Association  exception  was  inserted  to  preserve  a  long  es¬ 
tablished  and  important  practice  of  filing  powers  of  attorney  in  representation 
before  the  Treasury  Department.  Practice  before  the  Treasury  Department 
differs  from  practice  before  other  administrative  agencies  in  several  significant 
respects,  and  these  differences  justify  the  broader  power  of  attorney  exception. 

This  exception  does  not  infringe  on  the  main  purpose  of  the  bill  to  abolish 
agency  admission  requirements  for  attorneys,  because  if  the  bill  is  passed,  an 
attorney  will  be  entitled  to  represent  his  client  before  any  agency  without  being 
enrolled.  The  Treasury  Department  will  be  required  to  accept  automatically  and 
acknowledge  his  power  of  attorney,  which  serves  an  entirely  different  but  impor¬ 
tant  function. 

B.  Differences  in  two  forms  of  power  of  attorney  exception ;  examples. — The 
difference  in  the  two  forms  of  power  of  attorney  exception  may  be  illustrated  by 
three  examples  in  tax  practice  : 

1.  A  taxpayer  after  filing  his  return  and  paying  the  tax  discovers  that  he  has 
failed  to  claim  a  deduction  to  which  he  was  properly  entitled.  He  engages  an 
attorney  to  file  a  claim  for  refund  and  to  negotiate  with  the  Internal  Revenue 
Service  for  allowance  of  the  refund.  The  attorney  must  convince  the  Service 
that  both  the  facts  and  the  law  support  the  allowance  of  the  refund.  Discussion 
of  the  facts  with  the  Service  will  often  require  that  the  parties  review  facts  in 
prior  or  subsequent  tax  returns  filed  by  the  taxpayer. 
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It  is  not  common  practice  under  sucli  circumstances  for  the  taxpayer  to 
authorize  his  attorney  to  receive  the  check  in  payment  of  the  refund,  if  allowed  ; 
the  check  is  normally  delivered  directly  to  the  taxpayer. 

Under  existing  practice,  the  attorney  would  be  required  to  file  a  power  of 
attorney  identifying  the  matter  in  which  he  is  representing  the  taxpayer.  This 
practice  could  be  continued  under  the  American  Bar  Association  exception,  but 
under  S.  175S  in  its  present  form  the  Service  could  not  require  the  attorney  to 
file  a  power. 

2.  After  a  taxpayer  has  filed  his  return,  the  Internal  Revenue  Sendee  makes 
an  audit  and  proposes  a  deficiency  in  tax  on  the  ground  a  deduction  taken  by 
the  taxpayer  was  not  allowable.  The  taxpayer  engages  an  attorney  to  contest 
the  deficiency,  and  the  attorney  then  proceeds  to  negotiate  with  the  Service, 
reviewing  the  facts  and  law  as  in  the  first  example  above.  If  the  attorney  is 
successful,  the  deficiency  will  simply  be  expunged  in  whole  or  in  part ;  there  will 
be  no  transfer  of  funds  to  the  attorney  since  the  proposed  deficiency  will  never 
have  been  paid. 

Under  existing  practice  and  under  the  American  Bar  Association  exception, 
the  attorney  would  file  a  power  of  attorney  as  in  the  first  example  above ;  under 
S.  1758  in  its  present  form,  he  could  not  be  required  to  do  so. 

3.  A  taxpayer  employs  an  attorney  to  secure  a  ruling  or  closing  agreement 
as  to  the  tax  treatment  of  a  particular  transaction  during  his  taxable  year 
before  his  return  is  filed  for  that  year.  Such  ruling  or  closing  agreement  will 
govern  the  treatment  of  the  transaction  in  the  return  and  thus  constitutes  “the 
settlement  of  a  controversy  involving  the  payment  of  money” — that  is,  the  tax 
due  with  the  return. 

Under  existing  practice  and  under  the  American  Bar  Association  exception,  the 
attorney  would  file  a  power  of  attorney ;  under  S.  1758  in  its  present  form,  he 
could  not  be  required  to  do  so. 

In  all  of  these  cases,  the  purpose  of  providing  for  a  power  of  attorney  is 
principally  to  define  the  scope  or  limits  of  the  attorney’s  authority  in  view  of 
special  considerations  involved  in  representation  before  the  Treasury  Depart¬ 
ment.  Thus,  the  power  is  not  the  source  of  the  authority — the  Treasury  De¬ 
partment  could  not  refuse  to  accept  or  acknowledge  the  power.  It  merely 
describes  the  extent  of  the  authority.  This  is  apparent  from  the  existing  power- 
of-attorney  regulations  issued  by  the  Treasury  Department,  which  merely  re¬ 
quire  that  the  limits  of  the  attorney’s  authority  by  specified. 

C.  Two  principal  considerations  justifying  special  requirement  for  power  of 
attorney  in  tax  matters. — To  be  more  specific,  there  are  two  principal  con¬ 
siderations  justifying  a  special  requirement  for  a  power  of  attorney  in  repre¬ 
sentation  in  tax  matters — the  confidential  nature  of  tax  returns  and  associated 
financial  information,  and  the  decentralization  of  the  Internal  Revenue  Service. 

D.  Confidential  nature  of  tax  returns  and  associated  financial  information. — ■ 
The  first  consideration  is  based  on  the  fact  that  the  tax  return  and  the  associated 
financial  information  are  particularly  sensitive  data,  because  they  disclose  all 
aspects  of  the  taxpayer’s  net  worth,  his  costs  of  doing  business,  and  many  other 
equally  confidential  facts.  For  this  reason,  such  information  receives  rigid 
statutory  protection  in  the  so-called  nondisclosure  statutes  in  26  U.S.C.  7213 
and  18  U.S.C.  1905.  These  provide  severe  criminal  penalties,  applicable  to  Gov¬ 
ernment  personnel,  for  unauthorized  disclosure  of  such  information.  This  pro¬ 
tection  is  a  keystone  of  the  self-assessment  system  under  which  each  taxpayer 
furnishes  a  full  explanation  of  his  financial  position  each  year  and  computes 
his  own  tax,  based  on  the  assurance  that  the  information  will  remain  con¬ 
fidential.  Such  a  full  disclosure  and  such  candor  are  essential  to  the  successful 
functioning  of  our  self-assessment  tax  system. 

One  principal  function  of  the  power  of  attorney  in  representation  before  the 
Treasury  Department  is  to  serve  as  the  established  method  whereby  the  tax¬ 
payer  authorizes  disclosure  by  the  Government  to  his  representative  of  all  facts 
relevant  to  the  disposition  of  the  matter  to  which  the  power  relates.  This  pro¬ 
tects  not  only  the  Government  hut  also  the  taxpayer.  The  Government  em¬ 
ployees  are  free  to  discuss  the  case  fully  and  openly  with  the  taxpayer’s  repre¬ 
sentative,  going  into  prior  and  subsequent  returns  and  other  financial  data  they 
may  have  in  their  files  or  which  they  have  developed  in  their  audit.  The  power 
also  operates  to  provide  the  Government  personnel  with  assurance  that  the  in¬ 
formation  submitted  by  the  attorney  may  be  received  with  the  same  degree  of 
authenticity  as  other  data  previously  supplied  by  the  taxpayer  directly,  and 
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also  .subject  to  the  nondisclosure  statutes.  Thus  the  representatives  on  both 
sides  are  free  to  negotiate  on  an  open  and  unlimited  basis  in  resolving  the  matter. 
The  power  of  attorney  also  serves  as  a  convenient  means  in  such  cases  of  specif¬ 
ically  authorizing  the  attorney  to  execute  waivers,  closing  agreements  and  simi¬ 
lar  actions  on  behalf  of  the  taxpayer ;  without  a  power  of  attorney  the  Service 
could  not  accept  such  documents  unless  executed  by  the  taxpayer. 

As  for  the  taxpayer,  he  has  'the  assurance  of  knowing  that  his  confidential 
information,  protected  by  the  nondisclosure  statutes,  is  secure  and  will  be  dis¬ 
closed  only  to  those  persons  whom  he  has  specifically  designated  in  writing.  The 
need  for  the  power  also  serves  to  bring  to  the  taxpayer’s  attention  the  nature  and 
scope  of  what  he  is  being  asked  to  do,  that  is,  the  extent  of  the  authority  granted 
in  executing  the  power. 

In  addition,  the  filing  of  a  written  power  provides  some  further  protection  to 
the  taxpayer  against  unauthorized  disclosure  of  his  financial  affairs  by  the 
Service.  Otherwise,  if  no  power  could  be  required,  an  imposter  could  appear 
and  represent  himself  to  be  the  taxpayer’s  attorney  to  obtain  information  on 
behalf  of  a  creditor,  a  divorced  wife  or  a  business  competitor.  While  such  a 
person  would  be  prosecuted  if  apprehended,  and  while  there  is  no  protection 
against  such  a  person  filing  a  forged  power  of  attorney,  there  is  less  likelihood 
of  such  an  unauthorized  disclosure  where  a  written  power,  signed  by  the  tax¬ 
payer,  must  first  be  filed  by  the  taxpayer’s  representative. 

Furthermore,  many  responsible  attorneys  prefer  to  have  a  power  of  attorney 
as  protection  for  themselves.  Thus,  counsel  who  become  involved  with  their 
clients’  intimate  financial  affairs  should  be  protected  in  obtaining  data  of  this 
nature  by  having  the  limit  and  scope  of  their  authority  clearly  and  specifically 
expressed. 

While  there  may  be  no  intention  in  S.  175S  to  affect  the  operation  of  the 
nondisclosure  'Statutes,  this  is  not  clear  from  its  literal  provisions.  Its  terms 
and  its  purpose  can  be  taken  to  authorize  an  attorney  to  appear  for  his  client, 
and  to  be  apprised  of  whatever  information  the  agency  possesses  relevant  to  the 
matter,  without  the  filing  of  a  power  (except  in  the  limited  area  where  he  is 
to  receive  funds  for  his  client).  If  some  authorization  to  receive  confidential 
information  protected  by  the  nondisclosure  statutes  could  still  be  required  by 
the  Treasury  Department,  it  may  as  well  be  in  the  form  of  the  well-known  and 
long-established  power  of  attorney  used  in  tax  practice.  As  indicated,  the  exist¬ 
ing  power-of-attorney  process  has  proven  to  be  both  a  convenient  and  satis¬ 
factory  system  for  providing  the  necessary  authorizations. 

E.  Decentralization  of  Internal  Revenue  Service.- — The  other  special  reason 
why  the  scope  of  the  attorney’s  axithority  needs  to  be  spelled  out  in  a  power  of 
attorney  in  tax  practice  stems  from  a  combination  of  factors.  The  Internal 
Revenue  Service  operates  on  a  decentralized  basis  through  S  regional  and  58 
district  offices,  each  of  which  has  1  or  more  outlying  suboffices.  There  are  over 
2  million  potential  controversies  each  year  in  the  income,  estate,  and  gift  tax 
areas  alone,  representing  the  number  of  returns  examined  in  which  adjustments 
are  proposed.  If  the  controversies  in  excise,  alcohol,  and  tobacco  tax,  and  other 
tax  matters,  plus  all  those  arising  by  refund  claims  were  added,  the  number  would 
be  much  greater.  Most  of  these  controversies  are  disposed  of  at  the  district  office 
or  siiboffice  level,  so  the  extent  of  actual  decentralization  and  the  number  of  real 
controversies  resolved  far  exceeds  that  of  any  other  administrative  agency. 

Added  to  this  decentralization  factor  is  the  fact  that  taxpayers  in  tax  matters 
are  represented  not  only  by  attorneys  but  also  by  certified  public  accountants, 
public  accountants,  and  a  further  large  group  of  agents  without  professional 
standing.  This  group  consists  of  former  service  employees,  tax  consultants, 
bank  clerks,  schoolteachers,  real  estate  agents,  and  many  others  who  not  only 
prepare  returns  but  may  also  be  admitted  to  practice  before  the  Treasury  De¬ 
partment  and  represent  taxpayers  in  controversies  that  arise.  It  is  frequently 
common  practice  for  a  taxpayer  to  be  represented  by  both  an  attorney  and  an 
accountant  in  the  same  matter  or  different  attorneys  or  accountants  in  different 
matters.  Thus,  one  may  handle  excise  tax  matters  while  another  handles  in¬ 
come  tax  matters ;  one  may  represent  him  in  the  local  office,  while  another  rep- 
presents  him  in  seeking  a  ruling  from  the  national  office  in  Washington.  Even 
as  to  income  tax  matters,  each  year’s  taxes  is  a  separate  matter,  as  to  which 
he  may  have  different  representatives. 

No  other  administrative  agency  has  a  comparable  situation  combining  this 
volume  of  controversies,  this  degree  of  decentralization,  and  this  diversity  of 
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representation  (both  in  terms  of  types  of  representatives  and  combination  of 
representatives  for  a  particular  client). 

The  power-of -attorney  process  enables  the  Service  in  an  orderly  way  to  know 
which  representatives  appear  for  the  taxpayer  in  particular  matters.  Even  this 
formality  may  be  readily  avoided,  where  the  taxpayer  has  only  one  representa¬ 
tive,  by  filing  a  general  power  of  attorney  under  the  existing  regulations.  The 
existence  of  a  general  power  of  attorney  is  unusual,  however,  and  in  view  of 
the  extraordinary  number  of  controversies  which  must  be  processed  through 
many  decentralized  offices,  in  which  the  Service  must  deal  not  only  with  at¬ 
torneys  but  with  other  types  of  representatives,  and  frequently  with  separate 
representatives  for  the  separate  matters  for  a  single  taxpayer,  the  Service  needs 
some  convenient  way  to  have  a  record  of  each  particular  representative’s  scope 
of  authority.  Nearly  all  the  controversies  are  disposed  of  informally  by  nego¬ 
tiation  with  Government  employees  who  are  not  hearing  examiners ;  there  is  no 
written  record  of  the  conferences,  and  the  Government  representatives  who  may 
be  involved  range  from  agents  doing  audit  work  to  formal  conferees.  Some 
written  authorization  from  the  taxpayer  to  be  placed  in  the  Government  files 
as  they  proceed  through  the  various  administrative  levels  and  review  processes 
has  always  been  regarded  as  necessary.  The  conversion  to  automatic  data  proc¬ 
essing  tends  to  accentuate  this  need.  The  existing  power-of-attomey  process 
has  proven  effective  in  filling  the  need. 

F.  Simplicity  of  existing  power-of-attorney  process  of  Internal  Revenue 
Service.- — One  final  observation  relates  to  the  simplicity  of  the  existing  power- 
of-attorney  process.  The  execution  of  a  power  satisfactory  to  the  Service  is  no 
longer  a  troublesome  or  anachronistic  process ;  no  particular  form  of  language 
is  necessary,  practically  no  formalities  are  required,  and  no  written  powder  is 
even  necessary  when  the  taxpayer  is  present.  It  is  only  necessary  to  set  out  the 
nature  of  the  agent’s  authority  and  any  limitations  thereon,  as  well  as  certain 
particular  authorities  such  as  the  right  of  the  agent  to  execute  a  closing  agree¬ 
ment  on  behalf  of  the  taxpayer.  The  Internal  Revenue  Service  has  been  par¬ 
ticularly  cooperative  in  recent  years  in  streamlining  the  power-of-attorney  re¬ 
quirements  by  accepting  suggestions  made  on  behalf  of  the  American  Bar 
Association. 

For  these  reasons,  the  broader  form  of  power-of-attorney  exception  endorsed 
by  the  American  Bar  Association,  which  insures  that  the  Treasury  Department 
may  continue  to  require  such  powers,  should  be  substituted  in  section  101(b)  of 

S.  1758. 

X.  POSSIBLE  ADDITIONAL  PROVISION  REPEALING  CONFLICTING  LEGISLATION  AND 

REGULATIONS 

Perhaps  there  should  be  an  additional  provision  in  the  bill,  section  103,  for  ex¬ 
ample.  providing  in  effect  that  any  legislation  in  conflict  with  this  act  is  hereby 
repealed  and  any  regulation  not  in  accordance  with  this  act  shall  be  without 
effect.  S.  1758  is  partially  inconflict  with  the  act  of  .July  7.  18S4  (4  U.S.C.  261), 
as  to  the  Treasury  Department,  and  is  partially  in  conflict  with  the  act  of  July  8, 
1870,  as  amended  February  18,  1922  (  35  U.S.C.  31),  as  to  the  Commerce  Depart¬ 
ment  and  Patent  Office.  Questions  may  be  raised  with  respect  to  other  provisions 
of  law  or  regulation.  The  singleness  of  purpose  of  S.  1758  is  sufficiently  clear 
that  there  should  be  no  problem  in  regard  to  indirect  repeal  but  an  additional 
provision  such  as  suggested  may  be  preferable. 

With  the  foregoing  possible  exceptions,  S.  1758  is  a  practical  solution  of  a 
longstanding  problem  in  agency  practice.  We  urge  the  enactment  of  this  legis¬ 
lation. 

Appendix  A.  Amendments  to  S.  1758  Proposed  by  the  American  Bar 

Association 

Amendment  No.  1 :  On  page  1,  line  6,  after  the  words,  “the  District  of  Colum¬ 
bia,”  add  the  following :  “in  which  he  resides  or  maintains  an  office.” 

Amendment  No.  2:  On  page  2,  lines  1  and  2,  delete  the  words  “that  he  is  both 
properly  qualified  and  authorized  to  represent  the  particular  party  in  whose 
behalf  he  acts,”  and  after  the  word  “representation”  add  the  following:  “to  the 
agency  that  under  the  provisions  hereof  he  is  authorized  to  represent  the  par¬ 
ticular  party  in  whose  behalf  he  acts,  and  that  he  is  currently  qualified  as  pro¬ 
vided  herein.” 
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Amendment  No.  3 :  On  page  2,  line  11,  delete  the  word  “or”. 

Amendment  No.  4 :  On  page  2,  line  12,  after  the  words  “agency  from  requir¬ 
ing,”  add  the  following :  “the  filing  of”. 

Amendment  No.  5 :  On  page  2,  lines  12,  13,  and  14,  delete  the  words  “before 
the  agency  transfers  funds  to  the  attorney  for  the  party  whom  he  represents.”, 
and  after  the  word,  “attorney,”  in  line  12,  page  2,  add  the  following:  “as  a 
condition  to  the  settlement  of  any  controversy  involving  the  payment  of  money ; 
or  to  prevent  an  agency  from  requiring  the  filing  of  a  written  notice  of  appear¬ 
ance.” 

Amendment  No.  6 :  On  page  2.  line  20,  after  the  words,  “or  by  such  participant,” 
add  the  following :  “in  such  matter”. 


Appendix  B.  Federal  and  State  Gases  Supporting  the  Presumption  That  an 

Attorney  Is  Presumed  To  Be  Entitled  and  Authorized  To  Act  on  Behalf 

of  Any  Client  for  Whom  He  Appears 

One  of  the  earliest  and  clearest  statements  of  this  rule  was  made  by  Chief 
Justice  John  Marshall  in  the  case  of  Osborn  v.  Bank  of  the  United  States,  9 
Wheat.  738,  6  L.  Ed.  204  ( 1824)  at  page  226 : 

“Certain  gentlemen,  first  licensed  by  Government,  are  admitted  by  order  of 
court,  to  stand  at  the  bar,  with  a  general  capacity  to  represent  all  the  suitors  in 
the  court.  The  appearance  of  any  one  of  these  gentlemen  in  a  cause,  has  always 
been  received  as  evidence  of  his  authority ;  and  no  additional  evidence,  so  far  as 
we  are  informed,  has  ever  been  required.  This  practice,  we  believe,  has  existed 
from  the  first  establishment  of  our  courts,  and  no  departure  from  it  has  been 
made  in  those  of  any  State,  or  of  the  Union.” 

Similarly,  in  Hill  v.  Mendenhall,  21  Wall.  453,  22  L.  Ed.  616  (1875),  the 
Supreme  Court  of  the  United  States  held  that  “When  an  attorney  of  a  court  of 
record  appears  in  an  action  for  one  of  the  parties,  his  authority,  in  the  absence  of 
any  proof  to  the  contrary,  will  be  presumed.” 

The  same  rule  prevailed  at  common  law  in  England.  Thus,  in  the  Anonymous 
case  reported  in  1  Salk.  86,  91  Eng.  Rep.  81  (1698)  it  was  stated  that : 

“The  course  of  this  court  (King's  Bench)  is,  where  an  attorney  takes  upon 
him  to  appear,  the  court  looks  no  farther,  but  proceeds  as  if  the  attorney  has 
sufficient  authority,  and  leaves  the  party  to  his  action  against  him.” 

The  principle  has  been  repeatedly  reaffirmed  in  numerous  decisions  of  both 
the  Federal  and  State  courts. 

Illustrative  decisions  of  the  Federal  circuit  courts  are  as  follows : 

In  Bowles  v.  American  Brewery  Inc.,  146  F.  2d  842,  847  (  4th  Cir.  1945),  the 
court  stated,  “An  appearance  by  a  practicing  attorney  creates  a  presumption 
that  he  has  authority  to  act  and  the  law  casts  the  burden  of  proving  the  contrary 
upon  the  one  asserting  it.” 

In  Paradise  v.  Vogtlandisclie  MaschinemFabrik,  99  F.  2d  53,  55  (3d  Cir.  1938), 
it  was  held  that  “It  has  long  been  settled  that  parties  may  appear  in  legal  pro¬ 
ceedings  by  counsel.  It  is  equally  well  settled  that  an  appearance  by  a  practic¬ 
ing  attorney  creates  a  presumption  that  he  has  authority  to  act  and  the  law 
casts  the  burden  of  proving  the  contrary  upon  the  one  asserting  it.” 

In  Feldman  Investment  Co.  v.  Connecticut  General  Life  Insurance  Co.,  78 
F.  2d  838,  840  (10th  Cir.  1935),  the  court  declared:  “It  is  urged,  however,  that 
the  respective  attorneys  who  filed  the  application  and  the  stipulation  had  no 
authority  to  act  for  the  defendant  in  question.  An  appearance  by  a  practicing 
attorney  creates  a  presumption  that  he  has  authority  to  act  and  the  law  casts 
the  burden  of  proving  the  contrary  upon  the  one  asserting  it.” 

Typical  State  court  decisions  confirming  the  rule  are  as  follows: 

In  People  v.  Sleczcr,  8  Ill.  App.  2d  12,  130  N.E.  2d  302  (1955),  the  court  stated 
that  “The  authority  of  an  attorney  to  appear  for  a  client  whom  he  holds  him¬ 
self  out  as  representing  is  presumed.” 

In  State  of  Minnesota  v.  Karp,  84  N.E.  2d  76  (1948),  it  was  held  “There  is  a 
presumption  that  a  regularly  admitted  attorney  has  authority  to  represent  the 
client  for  whom  he  appears.” 

In  Kerns  v.  Garrir/us,  162  N.E.  2d  313  (Ind.  1959),  the  court  held  that  it  was 
presumed  that  an  attorney  who  appeared  in  court  was  duly  authorized  to  repre¬ 
sent  the  parties  for  whom  he  appeared. 
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Similarly,  in  the  case  of  In  re  Estate  of  Richmond,  1  Ill.  App.  2d  310,  177  N.E. 
2d  583  (1953),  the  court  declared  that  “There  is  a  presumption  that  an  attor¬ 
ney  at  law  as  an  officer  of  the  court,  has  authority  to  act  for  a  client  whom  he 
professes  to  represent.” 


Appendix  C.  Federal  and  State  Cases  Supporting  the  Requirement  That 

Pleadings,  Notices,  and  Other  Papers  Related  to  Judicial  Proceedings 

Be  Served  Upon  the  Attorney  of  Record  Who  Represents  the  Party  in 

Interest 

Rule  33(1)  of  the  rules  of  the  Supreme  Court  of  the  United  States  provides 
as  follows : 

“Whenever  any  pleading,  motion,  notice,  brief  or  other  document  is  required 
by  these  rules  to  be  served,  such  service  may  be  made  personally  or  by  mail  on 
each  adverse  party.  If  personal,  it  shall  consist  of  delivery,  at  the  office  of 
counsel  of  record,  to  counsel  or  a  clerk  therein.  If  by  mail,  it  shall  consist  of 
depositing  the  same  in  a  U.S.  post  office  or  mailbox,  with  a  first-class  postage 
prepaid,  addressed  to  counsel  of  record  at  his  post  office  address.”  [Emphasis 
supplied.] 

Rule  5(b)  of  the  Federal  Rules  of  Civil  Procedure  provides  as  follows: 

“Whenever  under  these  rules  service  is  required  or  permitted  to  be  made  upon 
a  party  represented  by  an  attorney,  the  service  shall  be  made  upon  the  attorney 
unless  sendee  upon  the  party  himself  is  ordered  by  the  court.” 

Federal  Rule  5(b)  is  explained  in  1  Barron  and  Holtzoff,  Federal  Practice- 
and  Procedure  section  203  (rules  ed.  1960)  as  follows:  “After  the  action  has 
been  commenced  and  the  summons  and  complaint  have  been  served,  service  of 
other  papers  may  be  made  on  counsel.  Service  on  counsel  is  not  only  permissible 
but  mandatory  unless  service  on  the  party  himself  is  ordered  by  the  court  or 
unless  the  party  is  not  represented  by  counsel.”  (See  Kelley's  Adrn’r  v.  Abram , 
20  F.  Supp.  229,  230  (E.D.  Ivy.  1937).) 

The  same  practice  is  universally  followed  in  the  State  courts.  Thus,  7  Am. 
Jur.  2d  section  119  summarizes  the  rule  as  follows:  “An  attorney  of  record  in 
a  pending  cause  may  accept  service  of  papers  and  notices  in  the  action  and  may 
give  any  notice  in  the  case  that  the  client  himself  might  give.” 

A  statement  of  the  rule  in  a  State  court  decision  is  found  in  Anderson  v.  Ander¬ 
son,  198  S.C.  412,  18  S.E.  2d  9,  10  (1941),  as  follows:  “*  *  *  after  parties1  have 
been  brought  into  court  and  are  represented  by  an  attorney  or  attorneys  at  law, 
service  upon  such  attorney  or  attorneys  would  be  deemed  in  legal  effect  service 
upon  the  adverse  parties.  One  of  the  significant  features  of  our  whole  judicial 
system  is  that  parties  litigant  may  be,  and  usually  are,  represented  by  attorneys 
learned  ‘in  the  law,  and  these  attorneys  by  virtue  of  the  very  name  of  their 
office  stand  for  and  in  the  place  of  their  clients.’  ” 

In  Unity  School  of  Christianity  v.  F.R.C.,  64  F.  2d  550  (D.C.  Cir.  1933),  a 
Commission  action  taking  away  a  radio  station  license  was  reversed  for  failure- 
to  give  due  notice.  In  that  case  the  rival  applicant  had  served  exceptions  and 
request  for  oral  argument  on  the  client  in  Kansas  City,  Mo.,  but  had  not  servedt 
his  Washington  attorney.  The  Commission  also  failed  to  give  notice  of  oral  argu¬ 
ment  on  the  exceptions.  The  court  condemned  the  practice  of  serving  the  client 
and  not  his  attorney  in  the  case. 

Mr.  Keattnge.  The  American  Bar  Association  finds  itself  in  agree¬ 
ment  with  the  objectives  of  S.  1758  and  sections  6(b)  and  6(c)  of 
S.  1336.  We  believe  that  the  provisions  thereof  provide  practical 
means  for  implementation  of  the  objectives  set  forth  in  S.  1758. 

There  are  a  few  amendments  which  we  feel  should  be  made  to  the 
bill  in  its  present  form ;  these  proposed  amendments,  which  are  six  in 
number,  are  discussed  in  detail  in  the  statement,  and  in  addition,  are 
set  forth  verbatim  in  appendix  A  to  the  statement. 

The  statement  contains  a  discussion  of  the  prior  bills  which  have 
been  introduced  on  this  subject,  and  particularly  S.  1466  which  was 
passed  by  the  Senate  in  the  last  session. 

The  position  of  the  American  Bar  Association  is  based  upon  a 
fundamental  principle,  namely,  that  an  attorney  who  has  been  found 
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qualified  to  represent  others  before  the  highest  court  in  his  jurisdic¬ 
tion,  and  who  is  subject  to  the  restraints  and  disciplines  of  the  legal 
profession,  should  by  that  fact  be  accepted  as  qualified  to  represent 
others  before  the  various  Federal  agencies.  This  is  the  essence  of  our 
position.  It  has  wide  support  among  the  rank  and  file  of  the  mem¬ 
bers  of  the  bar  throughout  the  country.  We  have  heretofore  discussed 
the  reasoning  and  the  justification  supporting  this  position;  such  ma¬ 
terial  was  submitted  to  this  committee  at  the  last  session  of  Congress 
with  respect  to  S.  1466. 

We  have  discussed  in  our  statement  the  present  admission  require¬ 
ments  of  the  four  Federal  agencies  which  have  retained  admission 
requirements.  These  agencies  are  the  Interstate  Commerce  Commis¬ 
sion,  the  Patent  Office  in  patent  matters,  the  Veterans’  Administration, 
and  the  Treasury  Department,  and,  more  particularly,  the  Internal 
Revenue  Service. 

Only  two  of  these  agencies  maintain  requirements  at  the  present 
time  which  we  believe  are  substantial  in  nature,  and  these  agencies  are 
the  only  two  which,  as  we  understand  it,  are  opposing  the  elimina¬ 
tion  of  admission  requirements  at  this  time,  namely,  the  Patent  Office 
in  patent  matters,  and  the  Treasury  Department  with  respect  to  the 
Internal  Revenue  Service. 

Now,  the  objections  of  these  two  agencies  are  different  in  nature. 

The  Patent  Office  objects  to  the  elimination  of  the  requirement  of 
special  admission  for  attorneys  on  the  ground  that  special  technical 
competence  should  be  shown  by  an  attorney  to  gain  admission. 

The  objection  of  the  Treasury  Department,  the  Internal  Revenue 
Service,  is  somewhat  different.  No  technical  competence  is  required 
of  an  attorney  who  wishes  admission  to  practice.  Rather,  the  Treas¬ 
ury  Department  wishes,  in  effect,  to  conduct  its  own  investigation 
as  to  the  character  and  fitness  of  an  attorney  to  practice.  As  Mr. 
Rains  pointed  out  yesterday  in  his  statement,  and  as  was  pointed  out 
by  the  Treasury  during  last  year’s  hearings,  the  Treasury  does  not 
have  confidence  in  the  local  bar  disciplinary  bodies  throughout  the 
country.  Mr.  Rains  made  the  specific  statement  yesterday,  if  I 
may  quote : 

Because  the  enforcement  of  ethical  standards  in  many  States  is  lax,  because 
even  vigilant  State  bars  are  unaware  of  tax  fraud  or  violations  by  bar  mem¬ 
bers,  and  because  attorneys  frequently  belong  to  the  bar  of  more  than  one  State, 
a  simple  requirement  of  bar  membership  in  one  State  by  no  means  insures  that 
a  bar  member  will  be  a  reliable  representative  of  taxpayers. 

We  believe  that  restrictions  on  practice  before  an  agency  are  wrong 
in  principle;  we  have  stated  our  reasons  in  detail  in  the  foregoing 
statement.  We  do  not  believe  that  anything  which  was  said  by  any  of 
the  gentlemen  yesterday  in  any  way  negates  or  refutes  this  principle. 

We  have  suggested  a  few  minor  amendments  with  respect  to  the 
conditions  of  admission  to  practice  before  an  agency. 

One  particular  amendment  we  have  suggested  is  in  section  101(a). 
It  would  provide  that  to  take  advantage  of  the  provisions  of  this  bill, 
an  attorney  must  be  currently  admitted  to  practice  in  the  jurisdiction 
or  before  the  bar  in  which  he  maintains  a  business  office  or  in  which 
he  resides.  We  have  suggested  the  addition  of  this  provision,  which 
I  might  say  was  in  S.  1466,  in  order  to  meet  at  least  one  of  the  ob- 
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jections  of  the  Treasury  and  others  to  the  fact  that  an  attorney  who 
was  admitted  at  one  time,  say,  in  Tennessee,  and  then  moved  to  Cali¬ 
fornia  and  was  not  admitted  to  the  California  Bar,  could  otherwise 
use  the  provisions  of  this  legislation  to  practice  before  a  Federal 
agency. 

We  have  also  suggested  some  clarifying  wording  with  respect  to 
differentiating  between  admission  to  practice  and  an  authorization 
to  appear  on  behalf  of  a  client  in  a  particular  case. 

The  particular  change  which  we  wish  to  suggest  which  we  think 
is  perhaps  most  significant,  and  with  respect  to  which  our  position 
differs  substantially  from  the  position  we  took  with  respect  thereto 
during  the  hearings  on  S.  1466,  is  in  connection  with  powers  of  at¬ 
torney.  Objections  have  been  made  by  the  Internal  Revenue  Service, 
the  Treasury  Department,  and  many  tax  practitioners  with  respect  to 
the  fact  that  they  feel  that  the  existing  wording  of  S.  1758,  as  was 
the  case  with  the  wording  of  S.  1446,  would  eliminate  the  right  of  the 
Internal  Revenue  Service  to  provide  for  the  use  of  powers-of-at- 
torney — in  income  tax  and  other  tax  matters.  We  feel  that  with  re¬ 
spect  to  this  one  position,  this  one  point,  that  the  contentions  of  the 
Internal  Revenue  Service  and  the  Treasury  are  sound,  and  that  the 
use  of  powers-of-attorney  should  be  allowed  to  be  continued.  To 
effect  this  change  and  to  allow  the  continuance  of  powers-of-attomey, 
we  have  suggested  a  change  in  wording  which  appears  at  the  bottom 
of  page  16  of  my  statement;  it  also  appears  on  page  30  thereof.  We 
have  set  forth  the  reasons  why  we  believe  that  the  continued  use  of 
powers  of  attorney  should  be  allowed ;  I  will  not  go  into  them  in  detail, 
as  they  are  set  forth  in  the  statement,  beginning  at  page  16. 

I  think  that  summarizes  briefly  the  position  of  the  ABA  with  re¬ 
spect  to  S.  1758  and  the  provisions  of  sections  6(b)  and  6(c)  of  S. 
1336.  I  would  be  happy  to  answer  any  questions  that  you  may  have 
at  this  time. 

Senator  Burdick.  Thank  you  for  your  fine  statement. 

One  question  that  comes  to  me  first  is,  How  do  you  meet  the  argu¬ 
ment  that  the  Patent  Office  raises  that  lawyers  do  not  have  the  mechan¬ 
ical  or  professional  competence  ? 

Mr.  Keatinge.  Senator,  I  think  there  is  some  merit  in  this  argu¬ 
ment,  but  not  as  much,  perhaps,  as  the  people  at  the  Patent  Office 
would  have  you  believe.  I  think,  first  of  all,  we  have  to  accept  the 
fact  that  any  nonexpert  attorney  to  whom  a  patent  case  is  referred 
is  going  to  consult  expert  or  outside  counsel  in  connection  with  the 
actual  preparation  or  the  drafting  of  the  patent  application  itself. 
I  think  this,  as  I  understand  the  testimony  which  was  given  yester¬ 
day,  and  the  testimony  which  was  given  last  year  by  Commissioner 
Ladd,  is  the  problem  that  they  are  primarily  concerned  with  that  is, 
the  problem  of  the  improper  drafting  or  the  improper  preparation 
of  an  application  for  processing  through  the  Patent  Office.  Now, 
there  is  no  question  but  that  this  does  require  a  degree  of  technical 
competence.  But  I  think  the  same  thing  can  be  said  with  respect 
to  the  lawyer  who  is  approached,  let  us  say,  with  a  Customs  case, 
and  who  practices  in  Kansas  City.  The  chances  are  that  he  has  never 
seen  a  Customs  case  before.  He  is  going  to  consult  and  obtain  ex¬ 
pert  outside  counsel. 
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Now,  the  second  point  I  would  make  is  this.  Cases  go  from  the 
Patent  Office,  if  they  are  appealed,  to  the  courts.  To  practice  before 
the  Customs  Court  or  the  Court  of  Customs  and  Patent  Appeals,  of 
course,  an  attorney  need  only  be  admitted  to  the  highest  court  in  his 
jurisdiction.  He  is  going  to  appear  before  these  courts  without  any 
particular  qualification  other  than  the  qualification  of  having  been 
admitted  to  practice  in  the  highest  court  of  his  jurisdiction. 

Then,  I  would  make  another  point  which  I  am  a  little  reluctant  to 
make,  but  I  think  it  should  be  made.  That  is  this — I  think  Commis¬ 
sioner  Ladd  adverted  to  it  in  his  testimony  on  S.  1466 — approximately 
60  percent  of  the  patents  which  are  granted  by  the  Patent  Office  which 
are  thereafter  litigated  are  found  invalid  by  the  courts.  It  occurs 
to  us  that  perhaps  there  should  be  somewhat  more  emphasis  on  the 
legal  problems  or  an  attorney’s  legal  training  with  respect  to  the 
pi'ocessing  of  patent  cases,  and  not  merely  on  the  technical  aspects 
or  the  technical  preparation  of  applications. 

Finally,  we  do  not  feel  that  the  situation  in  the  Patent  Office  is 
sufficiently  different  than  the  situation  with  respect  to,  say,  the  Inter¬ 
nal  Revenue  Service,  to  justify  a  separate  set  of  tests  and  standards 
to  be  applied  to  this  agency  alone. 

Senator  Burdick.  Would  you  liken  the  situation  to  a  personal 
injury  case  where  a  lawyer  has  to  familiarize  himself  with  medical 
facts  and  medical  testimony,  that  you  do  the  same  thing  in  a  patent 
situation  ? 

Mr.  Keatinge.  I  think  that  is  true.  And  I  think,  as  the  Senator 
probably  knows,  most  attorneys  who  will  practice  in  that  field  spend 
a  great  deal  of  time  familiarizing  themselves  with  medical  technique, 
they  will  take  special  courses  in  connection  with  their  preparation  for 
trying  those  cases.  I  think  you  can  expect,  and  I  think  it  is  reason¬ 
able  to  expect,  that  a  lawyer  participating  or  practicing  in  a  given 
field  is  going  to  conform  to  the  ethical  standards  of  the  profession  by 
either  preparing  himself  properly  to  represent  his  client  in  that  field, 
or  by  obtaining  special  help  to  assist  him  in  connection  with  a  particu¬ 
lar  case  in  that  field. 

Senator  Burdick.  How  would  you  deal  with  the  argument  that  the 
practitioner  before  the  field  of  patents  practices  exclusively  in  that 
field,  as  distinguished  from  a  general  practitioner  ? 

Mr.  Keatinge.  Perhaps  I  do  not  quite  understand  your  point, 
Senator. 

Senator  Burdick.  What  about  the  argument  that  may  be  advanced 
that  a  practitioner  in  a  patent  field  is  exclusively  a  patent  lawyer,  and 
thereby  against  greater  competition  ? 

Mr.  Keatinge.  Senator,  I  think  that  same  argument  can  be  made 
with  respect  to  almost  any  field  of  law.  I  think  that  we  know  many 
lawyers  who  are  tax  lawyers  exclusively  and  practice  exclusively  in 
the  tax  field.  I  think  the  argument  could,  therefore,  be  made  that 
these  lawyers  have  a  greater  competence  and  a  greater  degree  of  spe¬ 
cialization  in  the  field  and  therefore  should  have  a  greater  degree  of 
preference.  Now,  the  Treasury  has  not  seen  fit  to  do  this.  I  think 
the  basic  position  we  get  back  to,  though,  is  the  position  of  the  asso¬ 
ciation  that  every  client  is  entitled  to  be  represented  by  the  lawyer 
of  his  choice.  And  if  an  individual  has  confidence  in  a  particular 


ADMINISTRATIVE  PROCEDURE  ACT 


129 


lawyer  and  wishes  to  have  that  lawyer  represent  him  before  whatever 
agency  it  may  be,  whether  it  is  here  in  Washington  or  back  in  my  home 
State  of  California,  I  think  the  client  is  entitled  to  be  represented  by 
that  lawyer.  And  I  think  we  have  to  depend  upon  the  lawyer  and  his 
responsibility  to  his  profession,  and  to  his  client  to  prepare  himself 
properly  to  represent  his  client  before  whatever  agency  it  may  be. 

Senator  Burdick.  And  if  he  needs  any  particular  technical,  profes¬ 
sional  or  any  kind  of  special  information,  he  can  secure  it? 

Mr.  Keatinge.  That  is  correct,  sir. 

Senator  Burdick.  Now,  what  have  you  to  say  about  the  objections 
of  the  Internal  Revenue  Service  ? 

Mr.  Keatinge.  I  think  we  have  met  one  set  of  objections  of  the 
Internal  Revenue  Service,  as  I  understand  it.  In  other  words,  they 
have  two  basic  objections.  One  is,  they  would  like  to  continue  their 
previous  admissions  procedure,  which  is  now  set  up  under  Treasury 
Circular  230.  That  is  one  problem. 

The  second  problem  is  that  they  would  like  to  continue  the  use  of 
powers-of-attorney.  We  think  with  respect  to  powers-of-attorney, 
particularly  since  the  liberalization  of  their  regulations  in  19G3  and 
1964  with  the  cooperation  of  the  tax  section  of  the  American  Bar 
Association,  that  this  procedure  should  be  recommended  and  should 
be  continued. 

What  we  do  object  to  is  the  first  position  of  the  Internal  Revenue 
Service,  that  is,  that  their  special  admissions  procedure  should  be 
continued. 

Now,  nothing  in  this  bill  will  prevent  the  Treasury  from  disbarring 
or  disciplining  or  otherwise  dealing  with  an  attorney  that  appears 
before  the  agency.  But  what  the  bill  will  do  is  prevent  the  Treasury 
from  continuing  its  special  admissions  procedure. 

In  effect,  what  the  Treasury  is  saying— and  I  think  they  have  been 
fairly  frank  about  it  this  time  in  their  statement — is  that  they  do 
not  have  confidence  in  the  admissions  procedures  or  the  disciplinary 
procedures  of  the  various  State  bar  agencies.  I  think  the  difference 
is  that  the  American  Bar  Association  does.  We  feel  that  if  the  Treas¬ 
ury  has  an  objection  to  the  initial  admission  of  a  particular  attorney 
that  the  matter  should  be  referred  to  the  disciplinary  authorities  of 
his  own  State,  and  that  the  Treasury  should  not  try  to  set  up  separate 
admissions  standards  with  respect  to  dealing  with  particular  attorneys 
which  are  different  from  the  admission  standards  in  the  home  State, 
the  residence  of  the  attorney.  They  are  the  last  agency  which  in 
effect,  is  taking  this  position.  The  Patent  Office’s  position,  as  I  stated, 
is  somewhat  different;  they  are  interested  in  technical  competence, 
they  are  not  particularly  concerned  with  the  area  of  ethics. 

The  Treasury,  on  the  other  hand,  makes  no  test  of  a  lawyer  for 
technical  competence.  It  is  merely  trying,  in  its  admissions  procedure, 
to  set  up  separate  standards  for  character  and  fitness.  They  are 
attempting,  we  say,  to  set  themselves  up  as  a  separate  admissions 
committee  in  Washington  to  pass  upon  the  qualifications  of  attorneys. 
This,  we  object  to. 

Senator  Burdick.  Then  it  is  not.  a  question  of  special  competence, 
it  is  a  question  of  ethics  ? 
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Mr.  Keatinge.  That  is  exactly  the  question,  sir.  If  you  will  look 
at  their  application  form  and  at  Treasury  Circular  230,  a  lawyer  is 
presumed  by  the  fact  of  being  a  lawyer  to  be  technically  competent. 
The  area  into  which  they  inquire  is  whether  or  not  his  ethics  are  up 
to  the  standard  which  they  feel,  the  Treasury  feels,  should  be  met, 
which  standards  may  be  different  than  the  standards  prescribed  by 
an  applicant’s  home  State  bar. 

Senator  Burdick.  They  are  saying  in  effect  that  the  standards  set 
by  the  bar  associations  in  various  State  statutes  are  not  adequate  ? 

Mr.  Keatinge.  That  is  precisely  what  Mr.  Rains  said  yesterday. 
He  feels  that  because  the  enforcement  of  professional  standards  in 
many  States  is  lax,  this  additional  procedure  is  required.  With  this, 
we  emphatically  disagree. 

Senator  Burdick.  I  think  I  find  myself  in  agreement  with  you. 

Mr.  Keatinge.  Thank  you,  sir. 

Senator  Burdick.  That  is  all  I  have. 

Mr.  Fensterwald.  I  have  no  questions. 

Mr.  Benjamin,  if  we  make — I  do  not  know  if  other  questions  will 
occur — we  would  like  to  be  able  to  possibly  ask  you  questions  before 
the  conclusion  of  the  hearing  if  a  point  arises. 

Mr.  Benjamin.  I  would  be  delighted.  And  may  I  look  over  this 
testimony  of  mine  and  see  if  I  should  have  said  something  that  I  did 
not,  may  I  be  permitted  to  do  that  ? 

Mr.  Fensterwald.  Certainly,  if  time  permits. 

Senator  Burdick.  The  next  witness  will  be  Mr.  Eugene  Patterson. 

STATEMENT  OF  EUGENE  PATTERSON,  EDITOR,  ATLANTA 

CONSTITUTION 

Mr.  Patterson.  Mr.  Chairman,  my  name  is  Eugene  Patterson.  I 
am  the  editor  of  the  Atlanta  Constitution  in  Atlanta,  Ga.  I  am  ap¬ 
pearing  today  as  chairman  of  the  Freedom  of  Information  Committee 
of  the  American  Society  of  Newspaper  Editors,  for  the  purpose  of 
supporting  and  recommending  favorable  consideration  of  S.  1160 
and  section  3  of  S.  1336,  to  amend  the  Administrative  Procedure  Act 
of  1946. 

Surely  it  is  time  to  make  a  decision  on  the  issue  here  involved — 
time  to  turn  around  a  negative  law  that  encourages  withholding  of 
fact,  and  to  make  of  it  an  affirmative  law  that  encourages  sharing  of 
fact  with  the  people. 

Surely  it  is  time  to  open  the  doors  of  Government  except  for  those 
properly  closed,  instead  of  going  on  with  a  policy  that  sweepingly 
authorizes  closing  of  doors  except  for  the  ones  pried  open. 

I  do  not  believe  the  Congress  meant  to  authorize  withholding  of 
information  from  the  people  when  it  passed  the  Administrative  Pro¬ 
cedure  Act  of  1946,  but,  instead,  intended  to  encourage  its  availability. 
The  then  chairman  of  the  Judiciary  Committee,  Senator  McCarran, 
said  as  much  when  he  reported  the  bill  to  the  Senate.  He  made  the 
following  statement  with  respect  to  section  3,  entitled  “Public 
Information” : 

The  section  has  been  drawn  upon  the  theory  that  administrative  operations 
and  procedures  are  public  property  which  the  general  public,  rather  than  a 
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few  specialists  or  lobbyists,  is  entitled  to  know  or  to  have  the  ready  means  of 
knowing  with  definiteness  and  assurance. 

Yet  the  years  have  shown  that  this  title  to  knowledge,  which  Con¬ 
gress  sought  to  convey  to  the  people,  is  not  a  clear  title  at  all,  but  a 
deed  so  flawed  that  neither  the  people  nor  the  agencies  of  Government 
who  serve  them  can  converse  with  any  definiteness  or  assurance. 

Properly  or  not,  agencies  are  encouraged  to  withhold  information 
on  workings  of  the  Government. 

Unarmed  with  clear  law  and  unable  to  know  what  to  ask,  the  public 
stands  barehanded  and  quite  often  blind  before  its  Government. 

I  submit  that  this  is  not  a  very  good  idea  in  our  democratic  society, 
which  depends  for  its  guidance  on  a  free  people  well  informed. 

I  cannot  believe  the  people  of  the  country,  the  agencies  of  their 
Government,  or  the  Congress  that  makes  their  law,  are  satisfied  with 
this  curious  misplacement  of  emphasis  in  a  statute  well  meant. 

Section  3  of  the  Administrative  Procedure  Act  says,  of  course,  that 
save  as  otherwise  required  by  statute  “matters  of  official  record  shall 
in  accordance  with  published  rule  be  made  available.” 

But,  say  the  law’s  exceptions,  they  need  not  be  made  available  if 
they  require  secrecy  “in  the  public  interest  *  *  *”  or  if  they  relate 
solely  to  the  “internal  management  of  an  agency  *  *  *”  or  if  someone 
decides  to  withhold  them  “for  good  cause  found.”  That  last  one  could 
clap  a  lid  on  just  about  anybody’s  out-tray. 

It  was  such  open  ended  exceptions  and  qualifications  as  these  that 
enabled  agencies — in  the  words  of  the  American  Law  Section  of  the 
Library  of  Congress — “to  assert  the  power  to  withhold  practically  all 
the  information  they  did  not  see  fit  to  disclose.” 

So  there  it  is.  A  law  designed  to  open  up  matters  of  public  record 
to  the  people  became  instead  a  Government  authorization  and  encour¬ 
agement  to  withhold  them. 

Spread  across  the  record  of  these  years  are  the  examples  of  un¬ 
justified  secrecy  that  resulted  when  agencies,  sitting  as  judges  and 
juries  over  their  own  decisions,  commenced  under  the  law  to  search 
their  own  inclinations  for  “good  cause”  to  withhold  information,  and 
of  course  were  able  to  find  it. 

Those  examples  from  the  past  need  no  repetition  here ;  those  of  the 
future  will  be  reported.  But  in  a  real  sense  the  larger  significance  of 
the  presently  unsatisfactory  law  lies  not  in  specific  incident  but  in  a 
general  state  of  mind. 

Vermont  Royster,  editor  of  the  Wall  Street  Journal  and  current 
president  of  the  American  Society  of  Newspaper  Editors,  summed  up 
the  thing  quite  clearly.  He  said : 

Practically  nobody  in  tbe  Government  ever  rears  back  and  announces  to  a 
reporter  that  he  can’t  have  certain  information  because  of  the  Administrative 
Procedure  Act.  When  reporters  don’t  get  it,  there  is  mostly  no  reason  given  at 
all.  The  real  case  against  the  Administrative  Procedure  Act  *  *  *  comes  from  the 
influence  of  the  law  on  Government  officials. 

In  other  words,  Mr.  Royster  continued : 

Any  Government  official  talking  to  a  reporter  has  hanging  over  his  head  the  risk 
that  if  he  tells  the  reporter  anything  which  his  superiors  later  object  to,  he  may 
be  subjected  not  just  to  a  bawling  out  but  to  some  sort  of  reprisal  under  the  law. 
In  short,  the  official  risks  becoming  a  law  violator  and  this  is  naturally  going  to 
make  him  much  more  close  mouthed  than  he  might  otherwise  be. 


132 


ADMINISTRATIVE  PROCEDURE  ACT 


Mr.  Royster  has  there  described  the  state  of  mind  to  which  I  attach 
principal  significance.  I  am  not  among  those  who  make  a  pastime 
of  denigrating  all  public  officials ;  I  rather  admire  most  of  them  despite 
the  headknockings  that  any  newspaperman  must  have  with  them 
continuously  in  search  of  the  news,  good  and  bad,  and  in  scrutiny  of 
the  officials,  good  and  otherwise.  So  I  am  not  here  imputing  a  gen¬ 
eral  or  deliberate  arrogance  to  them,  nor  do  I  lack  faith  in  their 
dedication  to  the  democratic  ideal  of  a  freely  informed  people.  On 
the  contrary,  I  wish  to  invite  an  examination  of  the  uncertain  posi¬ 
tion  the  present  law  has  put  these  people  in. 

Would  any  member  of  this  committee  be  encouraged,  if  he  wTere 
an  agency  official,  to  make  all  possible  matters  of  public  record  avail¬ 
able  to  the  people  if  his  release  of  the  information  stood  always  liable- 
under  the  law — to  be  subjectively  adjudged  wrong  by  a  superior  who 
might  feel  it  could  have  been  withheld  “for  good  cause  found”  ?  Or 
would  that  catchall  summons  to  secrecy  instead  encourage  him  to  play 
safe  through  silence,  say  as  little  as  possible  to  the  public  about  what 
his  agency  was  doing,  and  put  the  people's  right  to  receive  knowledge 
second  to  his  own  boundless  authority  to  withhold  it  ? 

The  latter  would  be  the  prudent  course  for  any  official,  of  course. 
That  is  why  the  law  does  not  encourage  him  to  inform,  but  instead 
encourages  him  to  withhold.  What  the  people  don’t  know  wron’t  hurt 
him.  So  the  people  are  the  losers  in  this  discouraging  inner  struggle 
of  the  silent  Government  official.  They  will  go  on  losing — without 
really  knowing  how  much  they  are  losing  because  they  cannot  know 
how  much  information  is  being  withheld  from  them — until  the  Con¬ 
gress  acts  to  amend  this  faulty  law.  And  I  emphasize  my  belief  that 
it  is  nothing  less  important  than  a  pervasive  state  of  mind,  shaping 
our  National  Government,  that  we  are  dealing  with  here. 

The  amendments  embodied  in  the  legislation  now  before  the  com¬ 
mittee  would,  in  my  judgement,  relieve  Government  officials  of  much 
uncertainty  and  vulnerability  wliile  at  the  same  time  serving  the  peo¬ 
ple’s  growing  need  for  knowledge  at  a  time  of  multiplying  growth 
in  Government  and  its  complexity. 

The  legislation  before  you  would  give  Government  officials  a  clear 
statement  of  information  they  are  to  regard  as  confidential,  while 
giving  the  public  an  enforcible  right  of  access  to  information  they 
properly  should  have. 

It  contains  three  essentials  of  sound  policy :  First,  it  affirmatively 
establishes  the  public’s  right  to  fullest  possible  knowledge  of  the 
workings  of  their  Government ;  second,  it  specifies  with  relative  clar¬ 
ity  the  exceptions  that  can  guide  and  justify  Government  officials  in 
the  legal  withholding  of  sensitive  information,  reducing  the  ambiguity 
they  now  labor  under,  and  third,  it  provides  for  court  action  to  require 
compliance  in  what  I  would  expect  to  be  those  relatively  rare  instances 
of  actionable  denial  and  legal  challenge.  Under  the  prospect  of 
judicial  review,  however,  the  main  burden  would  pass  to  the  shoulders 
upon  which  it  should  rest — those  of  Government  agencies — to  justify 
their  withholding  of  information,  instead  of  weighing  any  longer  on 
the  American  public  to  prove  it  has  a  right  to  information  the  agencies 
alone  may  choose  to  withhold. 

Surely  this  benign  change  of  emphasis  would  slow  down  the  thump 
of  rubber  stamps  now  classifying  nonsensitive  information  in  Gov¬ 
ernment.  Before  the  stamp  is  inked  the  official  would  have  to  think : 
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“Can  I  justify  this?”  Whereas  under  present  law  he  can  ink  and 
thump,  ink  and  thump,  knowing  he  can  justify  secrecy  for  one  “good 
cause  found”  or  another.  So  the  law  is  presently  encouraging  him  to 
suppress  information.  The  amendment  would  encourage  him  to  do 
the  opposite,  except  of  course  for  specific  and  stated  cause  under  its 
provisions.  And  surely,  with  the  Government  enlarging,  the  public 
should  expect  a  widening  latitude  for  inquiry  into  what  it  is  doing, 
instead  of  leaving  to  the  Government  a  widening  latitude  for  with¬ 
holding  answers  to  valid  and  answerable  inquiry. 

For  many  reasons  I  respectfully  urge  favorable  consideration  of 
the  amendments  before  you.  But  foremost  is  my  belief  that  this 
legislation  would  effect  a  fundamental  correction  and  improvement 
in  the  state  of  mind  in  Government,  encouraging  officials  to  inform  a 
needful  public  as  fully  as  they  can,  and  no  longer  discouraging  them 
from  making  that  affirmative  effort  because  of  the  looseness  and  am¬ 
biguity  in  the  present  law. 

Thank  you. 

Senator  Burdick.  Thank  you  for  your  very,  very  fine  statement. 

Mr.  F ex sterwald .  I  wonder  if  I  might  ask  a  question,  Mr. 
Patterson  ? 

Mr.  Patterson.  Yes,  sir. 

Mr.  Fensterwald.  Mr.  Patterson,  you  have  characterized  the  pres¬ 
ent  law  pretty  much  as  a  withholding  rather  than  a  freedom  of  in¬ 
formation  statute.  Do  you  think  we  would  be  better  off  with  no 
section  at  all  than  the  present  law  ? 

Mr.  Patterson.  I  haven’t  given  that  full  thought.  It  seems  to  me 
that  it  would  be  a  step  backward  to  give  up  the  effort  that  we  are  now 
undertaking  to  spell  out  the  public’s  right  to  access  and  simply  clear 
the  decks  because  our  first  effort — I  would  much  prefer  and  urge  the 
Congress  to  continue  in  the  direction  it  started  and  simply  perfect 
the  flaws  in  the  present  law. 

Mr.  Fensterwald.  Do  you  understand  the  intense  opposition  to 
this  proposal  from  practically  every  Government  agency  ? 

Mr.  Patterson.  I  am  aware  of  that  opposition. 

Mr.  Fensterwald.  Up  to  this  time  the  opposition  has  been  success- 
fid.  And  I  would  in  my  own  mind  think  that  since  the  present  law 
encourages  withholding  rather  than  encourages  granting  of  public 
information,  it  might  be  better  just  to  get  rid  of  it. 

But  to  answer  my  question,  you  thought  it  would  be  better  to  go 
forward  than  backward.  And  I  certainly  can  see  your  argument  in 
that  direction. 

I  also  would  like  to  join  the  chairman  in  thanking  you  for  the  ex¬ 
tremely  thoughtful  and  helpful  statement  you  have  presented.  You 
have  very  kindly  come  here  today  on  behalf  of  the  editors  to  present 
your  views  to  us. 

(The  following  was  received  for  the  record :) 

The  Atlanta  Constitution, 

Atlanta,  Oa.,  May  28,  1965. 

Mr.  Bernard  Fensterwald,  Jr., 

City  Counsel,  Subcommittee  on  Government  Operations,  Senate  Office  Building, 
' Washington ,  D.C. 

Dear  Bud  :  Thanks  for  sending  me  the  attached  transcript.  It  has  my  ap¬ 
proval.  I  would,  however,  like  to  supplement  my  statement  with  the  following 
addition : 
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“During  the  course  of  the  Senate  hearings  on  amendments  to  the  Administra¬ 
tive  Procedure  Act,  the  question  was  raised  if  it  would  be  desirable  to  repeal  the 
so-called  public  information  section,  insofar  as  it  is  presently  a  withholding, 
rather  than  a  freedom  of  information,  statute. 

It  is  my  understanding  that  the  House  subcommittee  looking  into  this  same 
question  has  determined  that,  although  section  3  is  legally  applicable  to  all 
agencies  and  departments  in  the  Federal  Government,  in  fact  many  agencies  feel 
it  is  not  so  applicable.  There  appears  to  be  considerable  confusion  as  to  whether 
this  so-called  public  information  section  could  be  extended  to  apply  to  all  the 
executive  branch. 

“In  order  to  eliminate  this  confusion,  it  is  our  suggestion  that  any  freedom  of 
information  or  public  records  bill  be  incorporated  in  the  housekeeping  statute 
instead  (5  U.S.C.  22).  Of  course,  there  should  be  some  cross-reference  to  the 
housekeeping  statute  in  the  Administrative  Procedure  Act.” 

Sincerely  yours, 


Eugene  Patterson. 


Mr.  Fensterwaud.  The  next  witness  is  Dr.  B.  R.  Stanerson,  deputy 
executive  secretary  of  the  American  Chemical  Society. 


STATEMENT  OF  B.  R.  STANERSON,  DEPUTY  EXECUTIVE  SECRETARY, 
AMERICAN  CHEMICAL  SOCIETY 

Mr.  Stanerson.  Mr.  Senator,  my  name  is  B.  R.  Stanerson.  I  am 
deputy  executive  secretary  of  the  American  Chemical  Society.  I  have 
a  statement  by  Dr.  Charles  C.  Price,  president  of  the  American 
Chemical  Society.  Dr.  Price  was  in  town  yesterday  to  present  his 
views  on  the  pending  legislation  but  couldn’t  return  today.  He  is  head 
of  the  Chemistry  Department  of  the  University  of  Pennsylvania  and 
had  to  be  back  in  Philadelphia. 

We  are  sorry,  of  course,  that  he  couldn’t  stay  over. 

Senator  Burdick.  Would  you  like  to  have  his  statement  included 
in  the  record  ? 

Mr.  Stanerson.  That  is  what  I  was  going  to  suggest.  You  may 
want  to  put  it  in  the  record,  and  I  can  summarize  it,  or  read  it,  if  you 
prefer. 

Senator  Burdick.  We  will  do  both.  Without  objection,  we  will 
include  the  full  text  in  the  record,  and  you  may  summarize  it. 

(The  statement  referred  to  is  as  follows :) 

Statement  by  the  American  Chemical  Society 

The  American  Chemical  Society  is  grateful  for  the  opportunity  to  present  its 
views  on  these  legislative  proposals,  principally  on  the  first  two  bills  which 
would  permit  any  person  who  is  a  member  in  good  standing  of  the  highest 
bar  of  any  court  of  any  State,  possession,  territory,  Commonwealth,  or  the 
District  of  Columbia,  to  represent  others  before  any  Federal  agency. 

Under  the  provisions  of  its  national  charter  granted  by  the  75th  Congress 
in  1937,  the  society  has  a  responsibility  to  foster  the  public  welfare  and  to  aid 
the  development  of  our  country’s  resources.  Three  of  the  objects  through  which 
it  strives  to  carry  out  its  function  are  as  follows : 

To  encourage  in  the  broadest  and  most  liberal  manner  the  advancement 
of  chemistry  in  all  its  branches ; 

To  promote  research  in  chemical  science  and  industry ;  and 
To  increase  the  diffusion  of  chemical  knowledge. 

It  is  by  reason  of  its  interest  in  the  advancement  of  science  and  its  sense 
of  responsibility  for  safeguarding  the  public  good  that  the  society  wishes  to 
comment  upon  the  bills  in  question.  Specifically,  we  address  ourselves  to  the 
implications  of  this  legislation  for  the  patent  activities  of  the  U.S.  Patent 
Office. 
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PRESENT  REQUIREMENTS  FOR  PATENT  ATTORNEYS  OR  AGENTS 

Current  Patent  Office  regulations  provide  that,  to  practice  before  the  Patent 
Office,  a  person  must  establish  that  “he  is  of  good  moral  character  and  of 
good  repute  and  possessed  of  the  legal  and  scientific  and  technical  qualifications 
necessary  to  enable  him  to  render  applicants  for  patents  valuable  service  and  is 
otherwise  competent  to  advise  and  assist  them  in  the  preparation  and  prosecu¬ 
tion  of  their  applications  before  the  Patent  Office.”  (Emphasis  supplied.) 

The  “scientific  and  technical  qualifications”  required  for  effective  Patent 
Office  practice  require  a  different  type  of  academic  training  and  specialization 
from  that  characteristic  of,  or  even  appropriate  to,  the  majority  of  lawyers. 
The  present  Patent  Office  registration  procedure  screens  this  background,  thereby 
protecting  the  public  by  imposing  standards  of  scientific  and  technical  com¬ 
petency  that  neither  the  public  nor  perhaps  even  an  attorney  himself  may  know 
are  desirable.  On  past  occasion,  the  Patent  Commissioner  has  testified  as  to 
how  the  public  interest  and  inventors  themselves  suffer  when  this  screening 
mechanism  is  suspended,  either  by  legislative  action  or  by  administrative  policy. 

In  1964,  nearly  93,000  new  U.S.  patent  applications,  including  designs,  were 
filed.  Further,  there  is  a  large  backlog  of  pending  applications.  This  means 
that  a  substantial  number  of  persons  are  constantly  in  contact,  through  patent 
solicitors,  with  the  Patent  Office.  Under  present  practice,  patent  applicants 
are  assured  that  anyone  who  is  a  registered  member  of  the  Patent  Office  bar 
has  met  rigorous  scientific  and  technical  tests  and  standards. 

THE  PROPOSED  LEGISLATION 

All  of  the  bills  under  discussion  would  continue  to  permit  present  practitioners 
before  the  Patent  Office  bar  to  represent  inventors  in  the  handling  of  patent 
applications  and  allied  matters.  S.  1758  and  S.  1336,  however,  would  grant 
authorization  to  another  larger  group  to  do  so  as  well;  namely,  attorneys  who 
are  members  of  the  bar  of  the  highest  courts  of  the  land.  Importantly,  such 
individuals  would  not  need  to  demonstrate  competency  in  technological  matters 
and  thus  would  void  the  screening  process  which  had  been  held  to  be  so  im¬ 
portant  to  the  success  of  the  U.S.  patent  system.  It  is  this  aspect  that  disturbs 
us. 

THE  SOCIETY’S  INVOLVEMENT 

Nearly  two-thirds  of  the  American  Chemical  Society’s  100,000  members  are 
engaged  in  scientific  research,  and  many  of  these  have  been  issued  U.S.  patents. 
A  survey  of  the  13  members  of  our  board  of  directors  in  1964,  for  example,  re¬ 
vealed  that  they  had  been  granted  149  patents  since  1930.  Lending  further 
force  to  this  observation  are  statistics  released  by  the  Patent  Office  which 
show  that  chemical  patents  have  accounted  for  some  21  or  22  percent  of  the 
total  of  all  U.S.  patents  issued  since  1961.  To  transform  chemical  inventions 
into  chenycal  patents  requires  technically  trained  patent  solicitors.  The  same 
is  true,  we  are  sure,  of  inventions  in  other  scientific  and  engineering  fields 
as  well. 

Members  of  the  chemical  profession  have  long  had  an  interest  in  patents  as 
scientific  literature.  The  Chemical  Abstracts  Service  of  the  American  Chemical 
Society,  for  example,  identifies,  abstracts,  and  indexes  virtually  all  new  chemical 
patents  published  throughout  the  world.  It  is  the  prime  source  of  such  informa¬ 
tion  for  the  world’s  scientists.  The  extent  of  these  activities  testifies  to  the 
usefulness  of  patents  as  records  of  chemical  advance,  as  teachings  of  chemical 
technology,  and  as  publications  of  scientific  value.  It  is  important  that  the 
scientific  standard  of  chemical  patents  as  scientific  literature  be  maintained 
at  its  present  high  level. 

THE  SOCIETY’S  POSITION 

Our  concern  is  from  three  separate  viewpoints:  (1)  the  interest  of  inventors 
seeking  representation  before  the  Patent  Office  in  the  preparation  and  prosecu¬ 
tion  of  patent  applications;  (2)  the  interest  of  the  scientific  public  seeking 
technical  and  scientific  information  from  the  patent  literature,  and  (3)  the 
interest  of  the  general  public,  which  ultimately  benefits  from  the  discoveries  of 
inventors. 

We  believe  that  for  optimum  service  to  inventors,  the  scientific  public,  and 
eventually  the  general  public  it  is  essential  that  those  persons  who  are  in  the 
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direct  line  of  assisting  inventors  in  their  dealings  with  the  Patent  Office  should 
be  required  to  meet  certain  standards  of  technical  training  and  competence  in 
keeping  with  the  technical  nature  of  the  subject  matter  of  patents.  Such  stand¬ 
ards  are  required  of  the  patent  examiners  employed  by  the  Patent  Office  and 
are  at  present  required  of  patent  practitioners  retained  by  inventors.  We  be¬ 
lieve  that  the  public  interest  would  not  be  served  by  a  change  in  the  present 
arrangement,  as  is  contemplated  in  S.  1758  and  S.  1336,  since  conceivably  some 
inventions  might  not  be  available  for  commercial  development  and  public  use 
because  of  inadequate  representation  before  the  Patent  Office.  We  believe  also 
that  such  a  change  could  work  to  the  eventual  detriment  of  the  patent  system. 

Further,  we  do  not  believe  that  the  legal  profession  would  benefit;  the  scru¬ 
pulous  general  attorney  would  not  find  his  clientele  enlarged,  but  undoubtedly 
would  continue  to  refer  patent  cases  to  specialists. 

PROPOSED  AMENDMENT  TO  S.  175 S  ET  AL. 

In  urging  that  the  Judiciary  Committee  reexamine  the  potential  impact  of 
S.  1758  and  like  legislation,  we  suggest  specifically  that  an  amendment  be  added 
to  permit  the  continued  imposition  of  special  qualifications  for  those  who  prac¬ 
tice  in  patent  matters  before  the  Patent  Office.  This  could  be  accomplished 
by  inserting  the  words  “other  than  the  Patent  Office”  following  the  word 
“agency”  in  line  7  of  S.  1758,  for  example.  This  type  of  wording  was  included 
in  S.  318,  a  similar  bill  introduced  in  the  88th  Congress. 

While  we  can  appreciate  a  reluctance  to  segregate  one  Federal  agency  from 
comprehensive  legislation  of  the  type  now  under  study,  we  feel  the  potential 
impact  on  our  country’s  science-related  activities  could  be  sufficiently  serious 
to  urge  this  exclusion.  In  addition,  we  believe  there  is  a  historical  precedent  for 
such  action. 

As  an  alternate,  Senator  Ervin’s  bill,  S.  1879,  does  not  propose  any  broadening 
•of  present  policies  regarding  agency  practice  by  attorneys  or  other  qualified 
individuals.  This  aspect  of  his  bill  thus  would  merit  the  society’s  endorsement. 

Thank  you  for  the  opportunity  to  present  these  views. 

Dr.  Charles  C.  Price,  President. 

Mr.  Stanerson.  The  principal  bills  we  are  concerned  with  are  S. 
1758  and  S.  1336.  We  address  ourselves  to  the  implications  of  this 
legislation  for  the  present  activities  of  the  U.S.  Patent  Office. 

I  think,  as  you  know,  the  current  regulations  provide  that  to  prac¬ 
tice  before  the  Patent  Office  a  person  must  establish  that  “he  is  of 
good  moral  character  and  good  repute  and  possessed  of  the  legal  and 
scientific  and  technical  qualifications  necessary  to  enable  him  to  render 
applicants  for  patents  valuable  service,  and  he  is  otherwise  competent 
to  advise  and  assist  in  the  preparation  and  prosecution  of  their  appli¬ 
cations  before  the  Patent  Office.” 

S.  1758  and  1336,  however,  would  grant  authority  to  another  and 
larger  group,  namely,  the  attorneys  who  are  members  of  the  bars  of 
the  highest  courts  of  the  land  to  do  so.  Such  individuals  would  not 
need  to  demonstrate  competence  in  technical  matters.  And  this  would 
void  the  present  process  which  has  been  held  to  be  so  important  to 
the  success  of  the  U.S.  patent  system.  It  is  this  aspect  that  disturbs 
us. 

And  we  are  concerned  about  this  from  three  points  of  view:  the 
interest  of  inventors  seeking  representation  before  the  Patent  Office 
in  the  preparation  and  prosecution  of  patent  applications;  the  interest 
of  the  scientific  public  seeking  technical  and  scientific  information 
from  the  patent  literature ;  and  the  interest  of  the  general  public,  which 
ultimately  benefits  from  discoveries  of  inventors. 

Briefly,  what  it  amounts  to  is  that  we  take  a  somewhat  different 
stand  than  Air.  Keatinge,  who  was  up  here  a  little  while  ago,  in  that 
we  think  this  specialization  that  is  required  by  the  Patent  Office  is 
important  in  representing  the  inventors.  Otherwise  the  patent  appli- 
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cations  will  be  poorly  prepared,  the  Patent  Office  will  become  further 
behind  in  its  work  than  it  is  now,  and  inventors  and  the  general 
public  would  eventually  suffer.  This,  of  course,  could  be  very  easily 
overcome  by  simply  exempting  the  Patent  Office  from  the  group  that 
are  included  in  this  legislation. 

In  other  words,  in  1758,  for  instance,  if  you  just  inserted  the  words 
“other  than  the  Patent  Office”  in  one  place,  the  modifications  in  the 
amendment  would  be  satisfactory  to  Dr.  Price  and  his  colleagues  in 
the  American  Chemical  Society. 

Mr.  Fensterwald.  Can  you  speculate  on  the  reason  why  the  patent 
bar  has  never  come  up  and  testified  in  favor  of  an  exemption  ? 

Mr.  Stanerson.  Well,  I  don’t  know  for  sure;  I  don't  understand 
why  it  hasn’t  been  done.  I  know  a  number  of  people  at  the  Patent 
Office,  quite  a  number,  as  a  matter  of  fact,  personally.  And  I  know 
that  these  people  agree  with  the  stand.  Why  they  don’t  testify — * 
it  must  be  a  matter  of  a  political  nature  that  I  don’t  understand. 

Mr.  Fensterwald.  The  only  reason  I  ask  is  2  years  ago  I  invited 
them  to  testify,  because  I  felt  if  there  was  a  serious  problem  with  re¬ 
spect  to  patent  law  the  patent  bar  would  come  and  testify.  To  my 
surprise,  they  did  not,  and  they  did  not  indicate  any  position  since. 
And  it  just  seems  to  me  that  almost  every  field  in  the  law  is  becoming 
highly  technical.  Certainly  the  Internal  Revenue  Code  is  highly  tech¬ 
nical,  and  the  Food  and  Drag  is  highly  technical.  Could  you  tell  us  in 
what  respect  you  think  that  patent  law  is  any  different  from  any  other 
phase  of  the  law  ? 

Mr.  Stanerson.  Yes,  very  definitely.  The  patents  themselves  in¬ 
volve  science  and  technology  almost  without  exception.  And  in  order 
to  represent  a  client  in  connection  with  these  it  seems  obvious  that  one 
should  know  something  about  the  science  and  technology  involved. 
It  isn’t  only  law,  it  is  law  superimposed  on  science  and  technology. 
And  one  must  understand  both  of  these.  This  basically  is  the  problem. 

Now,  it  is  true  that  the  general  attorney  who  would  go  to  the  spe¬ 
cialist  and  obtain  assistance  as  explained  by  Mr.  Keatinge  could  prob¬ 
ably  do  quite  satisfactorily  if  he  did  this  and  followed  through,  but  it 
seems  it  would  involve  an  unnecessary  intermediary. 

Secondly,  I  have  a  feeling  that  some  will  not  do  this,  and  it  will  only 
complicate  the  nature  of  the  applications,  they  will  be  poorly  prepared. 
In  fact,  I  saw  some  place  not  long  ago  that  the  Patent  Office  has  the 
privilege  of  waiving  this  requirement  in  certain  cases  if  they  want  to. 
In  so  doing  there  was  something  like  30  applications  presented,  and 
only  two  of  them  eventually  were  processed  by  these  people  who  were 
not  members  of  the  patent  bar.  This  indicates  that-  a  relatively  small 
proportion  of  them  really  are  processed  properly  by  people  who  are  not 
adequately  prepared. 

Another  way  of  looking  at  it  is  this.  Approximately,  as  I  under¬ 
stand  it,  a  third  of  those  who  apply  for  the  special  bar  at  the  Patent 
Office  do  not  pass  the  first  time.  These  are  people  that  think  they  know 
enough  to  handle  the  situation,  and  the  Patent  Office  does  not  think 
they  do.  Now,  if  it  were  thrown  open  to  the  general  practitioners,  they 
would  not  even  have  to  bone  up  as  much  as  this  third  who  have  already 
been  refused  practice,  and  they  would  still  be  able  to  go  ahead. 

Senator  Burdick.  Mr.  Stanerson,  as  long  as  you  have  mentioned 
percentages,  I  thought  you  would  like  to  comment  on  the  statement 
made  by  a  previous  witness  this  morning,  who  stated  that  60  percent 
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of  the  patents  granted  were  ultimately  held  invalid  by  the  courts. 
First,  is  that  correct? 

And,  second,  do  you  have  a  comment  to  make  ? 

Mr.  Stanerson.  I  have  never  seen  that  figure  before,  but  I  have  no 
reason  to  doubt  it.  It  could  well  be.  But  certainly  you  wouldn’t  ex¬ 
pect  it  to  improve.  The  chances  are  it  would  be  greater  if - 

Senator  Burdick.  That  is  the  question  before  us. 

Mr.  Stanerson.  I  think  the  people  who  are  practicing  are  by  and 
large  attorneys  as  well  as  patents  agents. 

Mr.  Fensterwald.  Has  it  occurred  to  you  that  part  of  the  difficulty 
might  be  in  the  archaic  nature  of  the  procedures  at  the  Patent  Office, 
other  than  the  competency  of  the  people  who  are  trying  to  work  there? 

Mr.  Stanerson.  This  is  a  different  matter,  of  course.  There  are 
many  in  our  society  who  believe  that  there  should  be  a  very  sizable 
reorganization  of  the  system  in  order  to  eliminate  the  long  delays  in 
processing  patents.  But  this  is  a  completely  different  area  than  this 
pending  legislation,  as  I  understand  it. 

Mr.  Fensterwald.  I  wonder  if  these  are  not  intimately  connected. 
As  long  as  the  Patent  Office  and  the  practitioners  have  what  amounts 
to  a  monopoly,  are  you  not  liable  to  get  much  pressure  for  change, 
whereas  if  all  qualified  attorneys  were  permitted  to  practice  before 
the  Patent  Office,  wouldn’t  there  be  much  more  likelihood  for  a  change, 
pressure  for  a  change  ? 

Mr.  Stanerson.  I  don’t  see  that  that  would  help.  It  seems  to  me 
that  would  complicate  the  matters.  If  a  greater  number  of  people 
attempted  to  process  patents,  and  some  of  them  not  as  capable  as  they 
should  be,  this  would  complicate  rather  than  improve  matters,  I 
believe,  simply  on  the  basis  that,  as  I  understand  it,  the  main  difficulty 
in  the  Patent  Office  is  a  matter  of  manpower.  Certainly  if  you  add 
more  input  to  the  Patent  Office  and  have  no  more  personnel  to  handle 
what  they  are  receiving,  it  isn’t  going  to  improve  the  situation. 

Mr.  Fensterwald.  You  don’t  think  that  a  breath  of  fresh  air  in 
the  form  of  nonpatent  lawyers  working  in  the  Patent  Office  might  stir 
up  a  little  bit  of  pressure  for  a  change  in  the  system  ? 

Mr.  Stanerson.  Well,  I  don’t  believe  that  there  is  that  kind  of 
monopoly,  frankly.  Bear  in  mind  that  they  are  largely  attorneys 
now  who  are  practicing  before  the  Patent  Office.  There  are  rela¬ 
tively  few  nonattorneys.  There  are  a  few,  of  course. 

Mr.  Fensterwald.  These  attorneys  are  generally  those  who  spe¬ 
cialize  almost  exclusively  in  patent  laws,  are  they  not  ? 

Mr.  Stanerson.  That  is  right. 

Mr.  Fensterwald.  Those  are  all  the  questions  I  have. 

Senator  Burdick.  Thank  you. 

Mr.  Stanerson.  Thank  you  very  much. 

Senator  Burdick.  Prof.  Kenneth  Culp  Davis,  professor  of  law, 
University  of  Chicago. 

STATEMENT  OE  KENNETH  CULP  DAVIS,  PROFESSOR  OF  LAW, 
UNIVERSITY  OF  CHICAGO 

Mr.  Davis.  Mr.  Chairman,  I  should  like  to  begin  with  some  com¬ 
ments  about  the  statement  by  the  American  Bar  Association  this 
morning. 
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The  most  astounding  position  that  the  bar  association  takes  is  at 
page  16  of  the  mimeographed  statement  in  which  there  is  objection 
to  the  right  to  be  represented  by  counsel  in  the  degree  that  is  provided 
for  in  section  6  of  S.  1336.  The  second  sentence  of  section  6  of  S.  1336 : 

Every  party  shall  be  accorded  the  right  to  appear  in  person  or  by  or  with 
counsel  or  duly  qualified  representative  in  any  agency  proceeding  or  investigation. 

The  bar  association  recommends  that  the  words  “or  investigation” 
be  stricken.  That  would  mean  that  an  administrative  agency  can  in¬ 
terrogate  an  individual  in  an  investigation  and  deny  him  the  right  to 
be  accompanied  by,  represented,  and  advised  by  counsel. 

It  seems  to  me  that  the  position  of  the  bar  association  is  backwards. 
It  seems  to  me  that  the  provision  of  section  6(a)  is  a  good  one,  and 
ought  to  be  preserved. 

The  bar  association  gives  no  reason  for  striking  these  words.  It  is 
interesting  to  point  out  that  the  whole  temper  of  the  times  is  one  of 
increasing,  not  decreasing,  the  right  to  be  represented  by  counsel. 

The  Supreme  Court  in  such  cases  as  the  Escobedo'  case  and  the  Mal¬ 
lory  case  protects  the  right  of  the  person  who  is  investigated  by 
criminal  law  enforcement  officers  to  be  represented  by  counsel. 

It  is  interesting  to  me  to  look  at  the  definitions  in  this  bill  and  to 
observe  that  a  Federal  police  officer  of  any  kind  is  an  administrative 
agency  within  the  meaning  of  section  2.  The  bar  association  wants 
to  move  in  the  opposite  direction  from  the  direction  in  which  the 
Supreme  Court  of  the  United  States  is  moving  on  this  subject. 

Now,  another  position  that  Mr.  Benjamin  has  taken  this  morning 
is  in  favor  of  excluding  from  section  4  an  exception  to  a  rule.  It  seems 
to  me  that  logically  rulemaking  includes  the  creation  of  rules,  the 
proliferation  of  rules,  adding  to  the  rules,  and  subtracting  from  the 
rules.  It  seems  to  me  that  there  is  every  reason  why  the  present  draft 
ought  to  he  continued.  I  think  he  is  simply  mistaken  when  he  says 
that  the  procedure  that  should  be  followed  for  making  an  exception 
to  a  rule  should  be  what  he  calls  “adjudicatory  procedure.”  I  don’t 
know  what  he  means  by  “adjudicatory  procedure.”  I  doubt  if  we  have 
any  such  thing. 

There  are  two  kinds  of  procedures  that  are  used  in  courts,  aside 
from  conferences  in  the  judge’s  chambers.  One  procedure  is  that  of 
trial.  The  other  procedure  is  that  of  argument.  It  seems  to  me 
that  the  elements  about  procedure  need  to  be  straightened  out  in  these 
proceedings,  as  I  was  inclined  to  recommend  last  year. 

We  have  difficulty  as  a  matter  of  terminology  here.  Does  Mr.  Ben¬ 
jamin  mean  that  on  the  question  whether  or  not  an  exception  should 
be  made  to  a  rule  that  we  ought  to  have  a  trial  procedure?  If  he 
does,  I  would  strongly  object.  Trial  procedure  is  designed  for  re¬ 
solving  issues  of  fact.  A  trial  procedure  is  no  good  for  any  other  pur¬ 
pose.  The  right  procedure  for  dealing  with  questions  of  policy  or 
questions  of  law  or  questions  of  how  discretion  should  be  exercised 
is  the  procedure  of  argument,  either  written  or  oral  or  both. 

If  the  question  is  whether  a  rule  should  be  amended  to  provide  an 
exception,  the  proper  procedure  is  argument,  unless  it  happens  that 
some  specific  issue  of  fact  arises,  and  then  it  may  be  appropriate  to 
designate  that  issue  for  a  little  trial  procedure. 
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I  think  that  the  provision  in  section  4  in  its  present  form  is  en¬ 
tirely  satisfactory,  and  is  based  upon  understanding.  I  should  regret 
very  much  to  see  it  changed. 

Now,  Mr.  Benjamin  objects  to  definitions  of  “order,”  “opinion,”  and 
“adjudication.”  These  definitions  in  the  present  bill  are  based  upon 
what  I  said  last  year.  I  think  these  definitions  are  good  definitions, 
they  are  entirely  satisfactory.  He  says  that  the  definition  of  “adjudi¬ 
cation’^ — he  misstates  it  as  a  definition  of  “adjudicatory  procedure,” 
but  there  isn’t  anything  of  that  kind  in  this  bill,  that  terminology  is 
not  used  at  all;  it  is  a  definition  of  “adjudication.”  The  definition  of 
“adjudication”  seems  to  me  to  be  a  great  gain,  because  too  much  is 
included  in  the  old  definition  and  a  great  deal  of  confusion  has  devel¬ 
oped  as  a  result  of  that. 

He  gives  no  reason  for  saying  it  is  not  sufficiently  inclusive.  He 
gives  no  illustration  of  something  that  is  excluded. 

I  know  of  nothing  that  is  excluded  that  should  be  included.  It 
seems  to  me  we  ought  to  continue  the  definition  of  “adjudication”  as 
in  the  present  bill. 

Now,  he  also  says  that  the  definition  of  “opinion”  ought  to  come  out. 
It  is  very  interesting  to  me  that  he  doesn’t  give  any  reason  for  that. 
I  don’t  see  why  he  asserts  his  position  without  any  reason.  It  seems 
to  me  that  the  definition  of  “opinion”  is  a  good  one,  although  I  would 
make  one  very  slight  change  in  it.  The  definition  in  section  2(d) 
says — 

“opinion”  means  the  statement  of  reasons,  findings  of  fact,  and  conclusions  of 
law,  upon  all  the  material  issues  of  fact,  law  or  discretion  presented  on  the 
record,  issued  in  explanation  or  support  of  an  order. 

The  change  I  would  recommend  is  deletion  of  the  words  “presented 
on  the  record.”  Ninty-nine  percent  of  all  orders,  and  more  than 
ninety -nine  percent,  are  issued  without  hearings  with  a  determination 
on  the  record.  We  ought  to  provide  for  the  99  percent  plus,  not 
merely  for  the  1  percent  or  fewer. 

Now,  he  does  say,  apart  from  deleting  it,  that  the  definition  is  in¬ 
adequate,  and  he  gives  an  illustration  this  time.  He  says  that  the 
definition  of  “opinion”  is  not  appropriate  in  section  3(b)  (A).  If 
you  look  at  section  3(b)  (A)  you  find  this:  “Every  agency  shall,  in  ac¬ 
cordance  with  published  rules,  make  available  for  public  inspection 
and  copying  all  final  opinions.” 

It  seems  that  “opinion”  as  defined  in  section  2(d)  fits  perfectly  the 
purpose  of  section  3(b)  (A).  This  is  a  good  illustration  of  why  the 
definition  of  “opinion”  is  a  good  definition  of  “opinion.”  What  we 
have  today  is  a  tremendous  number  of  opinions  and  adjudications 
which  are  not  open  to  public  inspection.  We  have  a  tremendous 
amount  of  secret  law  throughout  the  agencies  of  the  Government. 

I  will  come  back  to  that  in  a  moment. 

Another  position  that  Mr.  Benjamin  takes  has  to  do  with  subpenas. 
He  said  that  he  would  limit  section  6(a)  to  what  he  calls  formal  adjudi¬ 
cations  under  section  5(a).  Why  should  it  be  so  limited?  He  doesn’t 
state  any  reasons.  I  am  of  the  opinion  that  whenever  the  party  is  in 
an  adjudication  of  any  kind  and  he  needs  to  compel  the  production  of 
evidence,  and  the  agency  has  authority  to  compel  the  production  of 
evidence,  the  party  ought  to  be  allowed  to  ask  the  agency  to  issue  a 
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subpena.  I  see  no  reason  to  limit  the  use  of  subpenas  to  cases  in  which 
the  hearings  are  required  by  law  to  be  determined  on  the  record  after 
opportunity  for  agency  hearing.  The  subpena  power  extends  to  all 
adjudications,  in  fact  it  extends  beyond  adjudications.  The  parties 
should  be  allowed  to  use  it  as  in  the  present  bill. 

Mr.  Benjamin  advocates  changing  the  provision  on  standing  in 
section  10(a).  I  think  that  the  provision  of  section  10(a)  is  perhaps 
the  greatest  gain  that  is  made  in  this  entire  bill.  The  provision  is  a 
very  simple  one.  Any  person  adversely  affected  in  fact  shall  have 
standing,  it  says.  This  is  as  it  should  be. 

Now,  he  is  making  the  egregious  statement  that  the  courts  do  not 
use  the  language  “in  fact,”  at  least,  he  says  so  far  as  the  American  Bar 
Association  knows.  I  wish  he  would  look  at  the  opinions  of  the  courts. 
He  will  find  in  a  very  large  portion  of  all  judicial  opinions  dealing 
with  standing  the  language,  “in  fact,”  which  sterns,  of  course,  from 
the  Senate  and  House  committee  reports  in  1946  at  the  time  the  Admin¬ 
istrative  Procedure  Act  was  adopted. 

If  he  would  like  an  example  for  the  use  of  the  terminology  “in  fact,” 
I  would  cite  the  latest  Supreme  Court  decision  of  any  significance  on 
the  subject  of  standing,  Bantam  Books  v.  Sullivan  (370  U.S.,  58, 
1963) ,  in  which  the  Court  held  that  the  plaintiffs  had  standing  because, 
in  the  words  of  the  Court,  “they  have  in  fact  suffered  a  palpable 
injury.” 

That  is  the  language  of  the  Supreme  Court,  of  the  United  States  in 
the  latest  case  on  the  subject  of  standing.  It  is  good  language;  it  is  a 
good  decision.  This  bill  is  completely  in  accord  with  that  decision.  I 
recommend  that  the  bill  be  left,  as  it  is  on  the  subject  of  standing. 

Senator  Burdick.  Professor  Davis,  I  would  like  to  ask  you  a  ques¬ 
tion  at.  this  point. 

Mr.  Davis.  Yes. 

Senator  Burdick.  Would  an  issue  be  raised  in  the  case  where  an  ad¬ 
ministrative  officer  had  discretion  ?  Let’s  take,  for  example,  an  appli¬ 
cation  for  a  radio  license,  the  party  that  didn’t  receive  the  license; 
would  he  have  standing  in  court,  where  the  administrator  had  dis¬ 
cretion  ? 

Mr.  Davis.  Pardon? 

Senator  Burdick.  Suppose  A  and  B  applied  for  a  radio  station 
license  in  one  town,  and  only  one  can  be  granted;  A  gets  it  and  B 
doesn't:  can  B  sue  under  this? 

Mr.  Davis.  Any  applicant  who  applies  for  a  license  that  is  denied 
has  always  had  standing  under  the  law,  and  that  is  quite  clear. 

Senator  Burdick.  In  other  words,  then,  a  lot  of  these  administra¬ 
tive  agencies,  whether  they  be  agencies  concerned  with  granting  radio 
licenses,  or  granting  loans,  in  any  of  these  areas  which  involve  dis¬ 
cretion  on  the  part  of  the  administrator  there  would  be  a  basis  for  suit 
by  the  unsuccessful  patty? 

Mr.  Davis.  Yes,  the  unsuccessful  party  who  applies  for  what  is 
technically  a  license  under  this  act  is  entitled  to  go  to  court  and  get 
judicial  review.  This  does  not  mean  that  the  court  will  substitute  its 
judgment  for  that  of  the  agency  on  the  question  of  whether  he  should 
get.  the  license,  it  means  that  there  will  be  review  in  accordance  with 
the  scope  of  the  review  that  is  outlined  in  section  10  (e)  of  the  Adminis¬ 
trative  Procedure  Act,  which  is  preserved  in  this  bill. 
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Senator  Burdick.  Of  course,  with  the  discretion  the  losing  party 
would  have  to  prove  abuse  of  discretion,  but  there  would  still  be  stand¬ 
ing  for  suit  or  appeal? 

Mr.  Davis.  Yes.  In  order  to  prevail  under  the  abuse  of  discretion 
provision  he  would  have  to  prove,  in  the  words  of  the  statute,  that  the 
action  is  “arbitrary,  capricious  or  an  abuse  of  discretion.” 

Senator  Burdick.  In  many  of  these  administrative  agencies  there 
are  literally  hundreds  of  decisions  made  based  upon  discretion. 

Mr.  Davis.  There  certainly  are.  In  fact,  I  think  you  could  substi¬ 
tute  millions  for  hundreds. 

Senator  Burdick.  I  will  use  your  word,  “millions.”  And  under 
this  language,  and  under  your  interpretation  of  the  language,  all  could 
be  subject  to  review  ? 

Mr.  Davis.  I  am  talking  about  what  the  law  is  today,  what  it  has 
been  since  1946,  what  it  was  before  1946,  and  what  it  will  continue 
to  be  after  this  bill  is  enacted,  if  it  is. 

Senator  Burdick.  Well,  there  is  a  slight  difference.  I  notice  in 
the  present  law  it  says  “any  person  suffering  legal  wrong  because  of 
an  agency  action.” 

Mr.  Davis.  But  there  is  an  “or”  following  that,  “or” — read  the  rest 
of  the  provision. 

Senator  Burdick.  “Or  adversely  affected.” 

Mr.  Davis.  Yes. 

Senator  Burdick.  You  just  add  another  “or”  in  the  present  bill. 

Mr.  Davis.  Yes.  Except  that  the  provision  “adversely  affected” 
in  the  present  bill  is  not  cluttered  by  an  ambiguity.  The  words  are 
“adversely  affected  or  aggrieved  within  the  meaning  of  any  relevant 
statute.”  The  question  is  whether  the  words  “within  the  meaning  of 
any  relevant  statute”  go  back  and  modify  “adversely  affected.”  It  is 
because  of  this  ambiguity  that  I  have  recommended  that  we  delete 
the  term  “aggrieved,”  because  the  term  “aggrieved”  has  the  same  mean¬ 
ing  as  “adversely  affected.” 

Let’s  get  rid  of  ambiguity  and  clarify  it  and  simply  say  “adversely 
affected  in  fact,”  and  stop  there.  That  means  that  the  person  who  is 
adversely  affected  in  fact  will  have  standing  to  get  review  of  admin¬ 
istrative  action  which  is  otherwise  judicially  re  viewable.  This  will  be 
substantially  what  most  of  the  courts  are  now  holding.  But  some  of 
the  courts  are  confused  on  the  subject.  I  think  that  the  revision  in  the 
present  bill  will  get  rid  of  the  confusion,  it  will  clarify,  it  will  be  a 
substantial  gain.  It  will  be,  I  think,  an  enactment  in  the  statute  of 
what  we  already  have  in  the  legislative  history  of  the  Administrative 
Procedure  Act.  So  that  there  will  be  no  change  in  the  fundamental - 

Senator  Burdick.  What  would  be  your  opinion  of  the  following 
language :  “Any  person  suffering  legal  wrong  as  a  result  of  any  agency 
action,  and  adversely  affected,”  leaving  out  the  “or  aggrieved”? 

Mr.  Davis.  I  wouldn’t  want  to  put  m  the  word  “and,”  because  that 
would  mean  that  he  has  to  suffer  legal  wrong,  which  is  the  other  side 
of  legal  right.  And  the  law  is  and  has  long  been  that  something  short 
of  a  legal  right  may  suffice  for  standing.  Always  one  who  has  a  legal 
right  has  standing,  or  one  upon  whom  a  legal  wrong  is  inflicted  has 
standing.  That  is  clear.  But  in  addition,  one  who  has  no  legal  right 
but  may  have  only  a  privilege,  or  be  adversely  affected  in  fact,  may  be 
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entitled  to  go  to  court  under  the  present  law  and  under  the  law  as  it 
would  be  if  this  bill  were  enacted. 

Senator  Burdick.  Professor,  I  follow  you  to  a  degree,  but  I  don’t 
see  how  you  could  go  to  a  court  and  get  redress  if  you  haven’t  been 
wronged. 

Mr.  Davis.  Well,  I  will  give  you  an  example.  I  will  take  the 
Sanders  case  in  the  Supreme  Court  of  the  United  States.  This  is  one 
of  the  cornerstones  of  our  standing  law.  In  Dubuque,  Iowa,  there 
was  one  radio  station.  An  applicant  sought  a  second  radio  station 
in  Dubuque.  The  Commission  granted  the  application.  The  first 
station  would  thereby  be  affected  by  new  competition.  It  thought 
that  the  grant  of  the  application  was  illegal  under  the  Communica¬ 
tions  Act.  It  sought  to  challenge.  One  question  was  whether  the 
existing  station  had  any  legal  right  to  be  free  from  compeition.  The 
clear  holding  on  that  was  that  it  has  no  legal  right. 

Then  the  question  was,  even  though  it  had  no  legal  right,  if  it  is 
adversely  affected  in  fact,  does  it  have  standing  to  challenge  what  it 
alleges  to  be  the  illegal  action  of  the  Commission? 

The  answer  that  the  Supreme  Court  of  the  United  States  gave  to 
that  question  was,  “Yes,”  without  a  legal  right  the  station  had  stand¬ 
ing  because  it  was  illegally  affected  in  fact. 

Now,  I  suppose  if  I  could  take  the  time  that  I  could  give  you  a  hun¬ 
dred  other  such  illustrations.  The  books  are  full  of  them. 

Senator  Burdick.  Would  you  supply  that  last  citation  for  the  rec¬ 
ord? 

Mr.  Davis.  The  Sanders  case,  yes,  I  could  give  it  to  you  almost  im¬ 
mediately. 

Senator  Burdick.  The  staff  tells  me  it  is  in  your  casebook. 

Mr.  Davis.  Federal  Communications  Commission  v.  Sanders 
Brothers  Radio  Station ,  309  U.S.,  470,  1940.  It  ;s  a  cornerstone  case 
of  the  law  on  standing ;  in  fact,  along  with  this  recent  Bantam  Books 
case  I  would  say  it  is  the  most  important  case  on  the  subject  of  stand¬ 
ing  in  the  Supreme  Court. 

Senator  Burdick.  You  may  proceed. 

Mr.  Davis.  Now,  I  should  like  to  come  to  my  section-by-section 
commentary  on  this  bill. 

I  am  strongly  in  favor  of  the  purpose  behind  section  3.  I  doubt  if 
any  need  in  the  whole  area  of  administrative  law  and  procedure  is 
greater  than  the  need  for  opening  up  Government  information. 

However,  I  would  distinguish  two  things.  One  is  the  “law”  that 
affects  people.  The  other  is  the  “records”  in  the  files  of  agencies. 

I  think  we  cannot  compromise  on  the  first  of  these.  All  law  that 
affects  any  private  person  should  be  open  to  public  inspection.  I  am 
talking  about  law,  just  law,  not  records.  The  fact  is  today  in  the 
U.S.  Government  that  nearly  all  agencies  have,  in  some  degree,  systems 
of  secret  law.  That  is  a  serious  evil,  and  it  deserves  the  attention  of 
the  Congress  of  the  United  States,  in  my  opinion. 

Mr.  Fensterwald.  Mr.  Davis,  when  did  you  discover  this  fact? 

Mr.  Davis.  Mr.  Fensterwald,  frankly,  I  have  worked  in  the  field  of 
administrative  law  as  a  specialist  for  between  25  and  30  years.  And 
it  is  only  in  the  last  2  or  3  years  that  I  have  become  acutely  conscious 
of  this  problem.  I  am  a  little  ashamed  of  myself  that  I  didn’t  under- 
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stand  it  at  an  earlier  time.  I  can  remember  the  report  of  the  Franks 
committee  in  England  which  talked  about  openness.  And  I  coasted 
right  over  that  without  understanding  how  much  significance  there  is 
in  the  need  for  openness  for  making  administrative  decisions.  By 
openness  is  meant  that  the  nature  of  the  decision  ought  to  be  know- 
able,  not  merely  by  those  who  are  affected  by  the  decision,  but  by 
others  who  are  potential  critics. 

During  the  last  year  I  have  been  devoting  my  efforts  in  administra¬ 
tive  law  to  the  problem  of  discretion,  which  is  exercised  without  hear¬ 
ing  safeguards  and  without  the  practical  potentiality  of  judicial  re¬ 
view.  That  we  have  to  have  such  a  phenomenon  as  discretionary 
power  which  is  unprotected  by  hearing  safeguards  and  unprotected 
by  judicial  review  seems  to  me  unfortunately  quite  clear.  I  know  no 
way  that  we  can  get  the  Government’s  business  done  unless  we  have 
this  kind  of  discretionary  power. 

But  then  we  have  the  problem,  what  can  we  do  to  keep  it  under 
control  ?  What  can  we  do  to  protect  against  human  frailties  ?  How 
do  we  minimize  arbitrary  and  capricious  action  if  wre  can’t  have 
judicial  review  and  we  can’t  have  the  safeguards  of  a  hearing? 

Well,  I  have  prepared  a  list  of  18  ways — it  is  too  long  a  list  to  ex¬ 
plain.  And  I  am  not  going  to  present  that  now. 

Senator  Burdick.  Professor  Davis,  I  have  enjoyed  this  very  much. 
You  have  talked  about  capriciousness  and  harassment,  and  so  forth. 
And  this  is  a  question  of  academic  argument  now.  Isn’t  it  also  possible 
that  out  of  appeals  or  review  there  might  be  capriciousness  too  ? 

Mr.  Davis.  Yes. 

My  point  is,  Senator  Burdick,  that  the  first  of  the  18  points  is  the 
need  for  openness,  for  a  statement  of  what  the  problem  is,  what  the 
decision  is,  what  the  facts  are,  and  if  all  this  can  be  open  to  public 
inspection,  then  those  who  are  interested  may  criticize.  If  it  is  open, 
if  the  officer  knows  that  at  the  time  he  is  taking  his  action  that  he  can 
be  observed  by  outsiders,  or  for  that  matter  by  insiders,  by  anyone, 
this  is  a  natural  check  upon  a  natural  tendency  toward  arbitrariness 
that  occurs  perhaps  in  all  human  beings  in  some  circumstances,  and  it 
is  what  we  want  to  protect  against.  We  need  openness. 

Now,  in  the  Justice  Department,  which  is  supposed  to  enforce  the 
laws,  we  have  gross,  clear,  flagrant,  and  continued  violations  of  sec¬ 
tion  3(b)  of  the  Administrative  Procedure  Act.  Section  3(b)  does 
have  some  meaning,  and  it  does  do  some  good,  Mr.  Fensterwald,  in 
answer  to  the  question  you  were  asking  a  moment  ago  of  another 
witness.  Section  3(b)  requires  that  all  orders  and  opinions  be  open 
to  public  inspection,  except  those  for  good  cause  held  confidential. 
The  Department  of  Justice  has  never  made  any  judgment  on  the  ques¬ 
tion  of  whether  there  is  good  cause  to  hold  confidential  all  determina¬ 
tions  in  the  Immigration  Service,  for  example. 

No  orders  or  opinions  are  open  to  public  inspection  except  the  58  in 
a  recent  year  that  were  public  out  of  700,000  decisions.  Even  when  a 
deportation  proceeding  is  open  to  the  public  with  representatives  of 
the  press  present,  the  transcript  of  the  record  of  that  proceeding  is, 
under  the  Att  orney  General’s  rule,  confidential. 

Mr.  Fensterwald.  Is  there  any  way.  that  you  can  contest  that 
ruling  ? 
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Mr.  Davis.  Well,  I  have  had  dreams  about  contesting  it,  but  I  don’t 
know  as  a  matter  of  law  whether  or  not  that  question  can  be  brought 
to  court.  Perhaps  it  may,  and  perhaps  it  may  not.  That  in  itself  is 
a  legal  snarl. 

Mr.  Fensterwald.  Bit  by  bit  you  are  just  merely  confirming  my 
view  on  the  present  section  3  and  its  usefulness. 

Mr.  Davis.  That  is,  it  is  useless  unless  the  agencies  choose  to  comply 
with  it. 

Mr.  Fensterwald.  And  they  don’t. 

Mr.  Davis.  The  President  of  the  United  States  has  taken  an  oath 
to  enforce  the  Constitution  and  the  laws.  The  Attorney  General  has 
taken  an  oath  to  enforce  the  laws.  It  seems  to  me  that  there  is  a  poten¬ 
tiality  of  appealing  to  this  oath.  The  law  on  the  subject  is  quite  clear. 
The  legislative  history,  incidentally,  is  entirely  clear.  Both  the  House 
committee  and  the  Senate  committee  spoke  of  the  need  for  the  indi¬ 
vidual  who  is  affected  by  what  the  agency  is  doing  to  be  allowed  to 
“consult  precedents.”  The  purpose  was  to  allow  the  party  to  consult 
precedents.  This  cannot  be  done  in  many  fields. 

The  State  Department  is  violating  section  3(b).  It  has  a  visa  of¬ 
fice  to  which  informal  appeals  are  taken  from  decisions  of  consular 
officers  in  other  lands  on  questions  as  to  whether  or  not  particular 
visas  may  be  granted.  Questions  of  interpretation  of  law  or  policy 
memorandums  are  written  in  the  visa  office.  Several  thousand  cases  a 
year  come  to  the  visa  office.  Many  opinions  are  written,  and  there  is 
a  large  body  of  law  that  has  accumulated  as  a  result  of  these  opinions. 
All  of  them  are  closed,  not  one  of  them  is  open  to  public  inspection. 

I  will  repeat  the  words  I  used  about  the  Justice  Department.  The 
State  Department  in  my  opinion — and  it  is  a  clear  opinion — it  is 
an  opinion  free  from  doubt  in  my  own  mind — the  State  Department 
is  flagrantly  and  clearly  violating  section  3(b)  of  the  Administrative 
Procedure  Act,  and  it  continues  to  do  it  even  after  its  violation  has 
been  called  to  the  attention  of  the  proper  officers  of  the  visa  office. 

The  same  thing  is  true  in  a  greater  or  less  degree  in  many  other  agen¬ 
cies  of  the  Government.  So  I  think  that  there  is  strong  reason  in 
favor  of  the  adoption  of  something  like  sections  3(a)  and  3(b)  of  the 
present  bill. 

There  are  questions  such  as  those  that  were  raised  by  Mr.  Rains  yes¬ 
terday  about  whether  the  indexing  requirement  goes  too  far.  And  I  am 
inclined  to  think  that  Mr.  Rains  has  a  valid  point.  There  is  not  much 
sense  in  indexing  a  million  customs  officers’  decisions.  There  is  sense 
in  requiring  that  all  decisions  that  may  have  a  value  as  precedents 
should  be  indexed.  There  has  to  be  some  sort  of  compromise  there. 

How,  section  3(c)  in  my  opinion  is  something  different  from  3(a) 
and  3  (b) .  I  should  like  to  associate  myself  with  all  that  Mr.  Patter¬ 
son  said  this  morning  on  the  subject  matter  of  3(c).  I  agree  with 
what  he  said.  But  I  am  of  the  opinion  that  3(c)  in  its  present  form 
will  not  accomplish  the  objective  that  Mr.  Patterson  has,  and  it  will 
not  accomplish  the  objective  that  the  draftsmen  of  3(c)  have.  It 
overshoots,  it  goes  too  far.  It  needs  to  be  drafted  with  a  great  deal 
more  refinement.  It  seems  to  me  there  is  no  question  about  what  the 
answer  is  to  Mr.  Fensterwald’s  earlier  question  about  constitutionality 
of  3(c).  Of  course,  in  many  applications  if  it  is  applied  literally  it 
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will  be  without  a  doubt  unconstitutional.  The  Department  of  J ustice 
is  clearly  right  on  that. 

Let  me  spell  that  out  a  little  bit  more.  This  is  a  complex  question. 
I  am  not  saying  that  3(c)  is  in  general  unconstitutional.  The  prob¬ 
lem  that  will  be  raised  is,  is  it  constitutional  in  this  application  or  that 
application  ? 

Take,  for  example,  the  advice  given  by  General  Bradley  to  President 
Truman  on  the  question  of  whether  General  MacArthur  should  be 
discharged.  General  Bradley  before  a  Senate  committee  claimed 
executive  privilege.  In  my  judgment  he  properly  claimed  executive 
privilege.  In  my  judgment  there  is  a  constitutional  doctrine,  the 
limits  of  which  are  quite  unclear,  to  the  effect  that  some  information 
in  the  possession  of  the  executive  branch  of  the  Government  is  within 
the  area  of  executive  privilege  and  beyond  the  power  of  Congress  to 
reach.  I  do  not  know  where  the  lines  are  drawn. 

I  think  the  lines  have  been  often  drawn  by  the  executive  department 
at  the  wrong  place.  I  think,  for  example,  in  a  recent  big  issue  when 
a  report  of  the  Inspector  General  of  the  Air  Force  was  withheld  from 
the  Comptroller  General  and  a  congressional  committee,  I  think  in 
that  instance  that  should  have  been  available  to  the  congressional  com¬ 
mittees  and  to  the  Comptroller  General. 

We  do  not  have  a  body  of  judge-made  law  on  this  subject.  The  only 
interpretations  that  we  have  in  the  Federal  system  are  interpretations 
by  the  executive  branch  itself. 

One  of  the  things  that  would  happen  under  section  3(c)  is  that 
some  of  these  questions  for  the  first  time  would  come  to  court.  Pre¬ 
sumably  the  courts  would  gradually  mark  some  lines  as  to  what  are 
the  limits  of  the  doctrine  of  executive  privilege. 

But  my  objection  to  section  3(c)  does  not  have  to  do  with  executive 
privilege,  it  has  to  do  with  the  manner  in  which  the  provision  is 
drafted. 

Take,  for  example,  some  simple  little  question.  Some  irresponsible 
person  wants  to  get  a  copy  of  the  speech  the  President  is  in  the  process 
of  drafting.  Under  the  bill  that  has  to  be  made  promptly  available. 
Does  it  make  any  sense  to  do  that?  Has  anybody  thought  of  what 
the  cost  will  be  of  complying  with  section  3(c)  ?  My  estimate  will 
be — I  don’t  know  how  to  estimate  it,  but  I  am  making  a  wild  guess 
that  it  will  be  upward  of  $10  billion. 

Mr.  Fensterwaed.  Mr.  Davis,  are  you  familiar  with  section  140  of 
title  V  of  the  United  States  Code  ? 

Mr.  Davis.  That  is  the  housekeeping  statute  ? 

Mr.  F ensterwald.  That  is  one  which  would  permit  any  agency  to 
charge  fees  to  cover  the  cost  of  making  any  records  available.  And 
your  $10  billion,  I  take  it,  is  based  primarily  on  crackpots  and  others 
whom  you  think  could  cause  the  Government  a  great  deal  of  expense. 
I  wonder  if,  in  view  of  the  fact  that  they  could  be  charged  for  this, 
whether  this  would  in  fact  be  true. 

Mr.  Davis.  Let’s  take  a  practical  illustration,  and  let’s  see  whether 
you  accomplish  the  purpose  of  section  3(c) . 

Mr.  Fensterwald.  I  would  like  to  get  to  that— first,  I  would  like 
to  stick  with  this  question  for  a  minute. 

Mr.  Davis.  I  am  trying  to  respond  to  your  question. 
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Mr.  Fensterwald.  Go  right  ahead. 

Mr.  Davis.  Supposing  the  American  Society  of  Newspaper  Editors, 
represented  by  Mr.  Patterson,  decided  to  be  a  plaintiff  under  the  new 
legislation  in  this  bill.  And  it  asked  for  information  that  might  be 
useful  for  any  of  its  members  for  the  purposes  of  writing  newspaper 
articles,  articles  in  periodicals,  or  books,  or  whatever  they  might  want 
to  write.  Now,  should  it  be  entitled  to  get  at  the  Government  records 
that  it  wants?  Should  it  be  entitled  to  be  a  plaintiff  and  ask  for  all 
records  except  those  within  the  eight  exceptions? 

It  will  take  many,  many  man-hours,  up  in  the  billions  of  man¬ 
hours  to  sort  out  the  information  that  it  may  legitimately  want.  I 
would  recommend,  not  that  the  charge  be  made,  but  that  a  time  limit 
be  placed  on  this.  The  bill  in  its  present  form  applies  to  all  records, 
maybe  even  preceding  1789,  all  records  in  the  Government  files.  I 
would  say  that  searching  the  records  to  find  out  what  is  in  the  eight 
exceptions  and  what  is  not  within  the  eight  exceptions  is  a  task  that 
nobody  ought  to  perform  whether  private  parties  or  whether  the  Gov¬ 
ernment  will  pay  for  it. 

I  would  say  that  the  bill  should  fix  a  time  such  as  a  period  of  6 
months  to  a  year  after  the  effective  date  of  the  act,  and  as  of  that  time 
records  must  be  kept  segregated,  so  that  those  that  are  under  the  act 
and  open  to  public  inspection  will  be  in  one  set  of  files,  and  those  that 
are  not  open  to  public  inspection  under  the  act  will  be  in  another  set 
of  files.  If  the  records  are  compiled  that  way  in  the  first  instance, 
then  there  will  not  be  this  needless  expense.  I  would  recommend  such 
a  provision. 

Mr.  Fensterwald.  Professor  Davis,  that  may  be  a  workable  provi¬ 
sion;  I  don’t  know.  But  there  are  numerous  statutes  which  specify 
for  each  department  and  each  agency  that  they  keep  these  records 
for  a  short  length  of  time,  which  is  usually  anywhere  from  4  to  8 
years,  and  then  the  records  which  are  to  be  permanently  kept  are  sent 
to  the  Archives  where  they  are  available  anyway.  So  you  don’t  have 
this  problem  of  all  records  back  to  1789  in  a  massive  sense,  all  you 
have  got  is  the  records  that  are  available  in  the  National  Archives. 
And  they  are  available  today,  as  I  understand  it. 

Mr.  Davis.  There  is  a  great  deal  in  the  Archives  that  is  not 
available. 

Mr.  Fensterwald.  There  may  be  some  areas,  defense  areas  and 
others,  I  don’t  know.  But  that  would  not  be  changed  by  this  bill  in 
any  event. 

But  the  problem,  I  don’t  believe,  is  as  massive  as  you  think.  And 
I  also  think  that  the  crackpots  would  be  greatly  discouraged  if  they 
have  to  pay  for  making  the  records  available. 

Mr.  Davis.  What  would  you  recommend  for  a  problem  like  this  one  ? 
The  Immigration  Service  has  four  and  a  half  million  live  files,  four 
and  a  half  million  live  files  in  the  Immigration  Service. 

Now,  as  a  student  of  that  subject  I  want  to  study,  what  is  this  sub¬ 
stantive  law  that  is  being  administered  by  the  Immigration  Service. 
This  is  secret  law,  and  I  want  to  get  at  it.  The  Immigration  Service 
tells  me,  “Well,  we  can’t  sort  out  four  and  a  half  million  files,  there  is 
classified  information  in  there,  and  there  are  reports  of  the  FBI,  and 
sometimes  there  are  reports  of  the  CIA,  and  there  is  other  confidential 
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information.  And  it  would  be  a  tremendous  job  to  go  through  those 
files  and  sort  them  out.  And  that  is  why  we  can’t  let  you  see  them. 
You  can’t  study  what  our  law  is,  because  these  files  are  housed  in  such 
a  way  that  some  secret  information,  information  that  is  properly  se¬ 
cret,  is  in  the  files;  therefore,  we  have  to  close  all  the  files  to  public 
inspection.” 

In  fact,  I  believe,  after  talking  to  the  Attorney  General  and  the  As¬ 
sistant  Attorney  General  in  the  Office  of  Legal  Counsel,  I  think  this 
is  in  fact  the  reason  that  motivates  the  Department  of  Justice  in  clos¬ 
ing  all  of  these  files  which  contain  the  body  of  what  I  call  secret  law 
on  the  immigration  subject. 

Mr.  Fensterwald.  It  is  a  good  way  of  keeping  them  closed. 

Mr.  Davis.  Can’t  we  have  a  provision  that  as  of  such-and-such  day 
all  files  must  be  classified  so  that  those  which  are  not  within  the  ex¬ 
ceptions  will  be  housed  in  one  place,  and  those  that  are  within  the 
exceptions  will  be  housed  in  another  place,  and  the  ones  that  the  act 
requires  to  be  open  to  public  inspection  will  be  clearly  open  to  public 
inspection,  so  that  a  member  of  the  public  will  have  access  to  them 
without  any  restraint? 

Mr.  Kennedy.  Let  me  ask  you  just  one  question  on  that  point, 
Professor  Davis. 

Your  proposals  have  some  appeal.  But  how  are  you  going  to  know 
if  an  agency  puts  into  the  classified  section  a  lot  of  material  which  is  not 
appropriately  classified  ? 

Mr.  Davis.  You  know,  we  have  that  problem  whenever  you  get  into 
secret  information,  how  do  we  know  that  what  our  intelligence  services 
keep  secret  ought  to  be  kept  secret.  We  don’t  have  an  answer  to  that. 
That  is  intrinsic  to  this  subject,  Mr.  Kennedy. 

Mr.  Kennedy.  Are  you  going  to  provide  any  method  of  reviewing 
their  determination  of  which  piece  of  paper  goes  into  the  A  file  and 
which  goes  into  the  B  file  ? 

Mr.  Davis.  No.  I  like  the  provision  of  this  bill  to  the  effect  that 
there  might  be  judicial  enforcement.  I  have  not  been  able  to  think 
up  a  better  method,  although  I  have  one  to  suggest  that  I  think  could 
be  useful.  I  would  say  that  a  Senate  committee - - 

Mr.  Kennedy.  Before  you  go  to  that,  let  me  ask  this.  It  is  your 
contemplation  that  the  division  of  materials  into  a  file  that  is  open  to 
the  public  and  a  file  not  open  to  the  public  will  be  subject  to  that  pro¬ 
vision  of  the  bill  providing  for  a  contest  in  court,  a  judicial  review  of 
that  determination  ? 

Mr.  Davis.  The  bill  doesn’t  answer  the  question.  The  draftsmen 
haven’t  been  able  to  answer  your  question,  apparently,  Mr.  Kennedy. 
I  think  there  is  no  satisfactory  answer  to  that  question. 

Mr.  Kennedy.  Do  you  propose  that  there  be  any  review  of  their 
determination  ? 

Mr.  Davis.  Yes;  I  think  there  ought  to  be  a  judicial  review  of  the 
determination. 

Mr.  Kennedy.  Thank  you. 

Senator  Burdick.  Professor  Davis,  if  you  interrupted  your  state¬ 
ment  now,  how  long  do  you  think  it  would  take  you  to  finish  your 
presentation  ? 

Mr.  Davis.  If  I  were  uninterrupted,  perhaps  an  hour.  I  want  to 
go  over  the  bill  section  by  section. 
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Senator  Burdick.  Then  we  will  adjourn  at  this  time  and  come 
back  at  2  o’clock. 

(Whereupon,  at  12 :15  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  2  p.m.  of  the  same  day.) 

AFTERNOON  SESSION 

Senator  Burdick.  Come  to  order,  please. 

Professor  Davis  ? 

STATEMENT  OF  KENNETH  CULP  DAVIS— Kesumed 

Mr.  Davis.  Mr.  Chairman,  I  find  that  one  thought  I  have  about 
section  2  is  still  unexpressed,  so  I  shall  return  to  section  2  for  one 
moment. 

Last  year,  I  suggested  that  one  of  the  problems  of  secret  law 
has  to  do  with  staff  manuals  which  often  contain  many  agency  in¬ 
terpretations  and  agency  statements  of  policy,  and  they  are  still  kept 
confidential  from  the  people  who  are  affected.  Apparently,  in  re¬ 
sponse  to  that,  the  present  bill  contains  a  provision  that  staff  manuals 
that  affect  the  public  must  be  open  to  the  public  unless  such  materials 
are  promptly  published  and  copies  offered  for  sale. 

I  think  that  the  idea  that  the  staff  manual  must  be  open  to  the 
public  if  it  affects  the  public  is  going  too  far  and  needs  to  be  cut 
back.  I  think  it  is  perfectly  appropriate  for  an  agency  to  tell  its 
staff  confidentially  what  investigative  techniques  should  be  used.  I 
believe  it  is  quite  essential  to  effective  law  enforcement  that  in  some 
instances,  in  some  circumstances,  investigative  techniques  be  kept 
confidential.  Therefore,  I  think  that  the  present  bill  should  be 
changed,  and  I  suggest  something  along  the  following  lines:  “staff 
manuals”— this  is  what  should  be  open  to  public  inspection — “staff 
manuals  and  instructions  to  staff  to  the  extent  that  they  embody 
interpretations  of  law.” 

If  we  would  make  that  change,  we  would  accomplish  a  great  deal, 
especial  ly  if  that  would  be  respected  by  the  agencies. 

At  the  present  juncture,  what  I  would  do  with  section  3  would 
be  to  go  ahead  with  some  slight  revisions  with  section  3(a)  and  3(b). 
I  think  they  can  accomplish  a  very  great  deal.  Then  I  think  that  6 
months  to  a  year  of  staff  work  is  necessary  before  something  adequate 
can  be  prepared  on  the  subject  matter  of  section  3(c).  I  would  have 
the  staff  secure  from  each  agency  a  statement  in  detail  of  what  infor¬ 
mation  is  now  public  and  in  the  agency’s  view  should  be  made  public, 
what  information  is  now  confidential  and  in  the  agency’s  view  should 
be  confidential,  and  what  are  the  problem  cases.  If  this  were  fully 
reported  and  systematically  studied,  the  committee,  of  course,  would 
not  agree  with  many  of  the  judgments  that  would  be  provided  by  the 
agencies.  But  the  staff  would  then  have  the  basis  for  doing  the  de¬ 
tailed  draftsmanship  that  is  necessary  in  order  to  have  a  good  bill 
on  the  subject  of  section  3(c).  As  it  is,  in  my  opinion,  any  responsi¬ 
ble  President  will  have  to  veto  the  entire  bill  in  order  to  protect  the 
Government  against  3(c)  as  modified  by  3(e)  in  its  present  form.  I 
think  this  whole  push  for  administrative  law  reform  may  fail  unless 
section  3(c)  is  deleted  at  this  stage,  or  unless  it  is  worked  over  suffi¬ 
ciently  so  that  it  will  be  a  more  responsible  piece  of  draftsmanship. 
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Now,  that  leads  me  to  section  4,  which  I  think  in  general  is  now  in 
pretty  good  shape.  Many  changes  have  been  made  since  last  year, 
and  I  think  the  changes  are  all  to  the  good.  But  there  is  one  problem 
about  section  4  which  I  should  like  to  call  to  the  committee’s  attention. 
I  shall  not  necessarily  take  a  position  about  this  problem,  but  it  seems 
to  me  there  is  a  problem  that  needs  to  be  considered.  Perhaps  the 
biggest  change  that  is  made  by  this  bill  from  the  present  section  4  of 
the  Administrative  Procedure  Act  is  the  deletion  of  the  exception  in 
the  present  section  4  to  cover  interpretative  rules  and  statements  of  gen¬ 
eral  policy.  The  present  law  is  that  the  agency  may  issue  interpreta¬ 
tive  rules  and  general  statements  of  policy  without  following  the  pro¬ 
cedure  of  section  4.  If  the  bill  is  enacted,  an  agency  will  be  required 
to  follow  the  procedure  of  section  4  for  interpretative  rules  and  general 
statements  of  policy. 

If  the  only  question  were  the  one  that  is  readily  discemable  on  the 
face  of  this  bill— namely,  whether  or  not  party  participation  is  desir¬ 
able  in  the  issuance  of  interpretative  rules  and  general  statements  of 
policy — I  would  strongly  favor  party  participation.  That  seems  to 
me  to  be  an  easy  question.  But  that  is  not  the  only  question  that  is 
involved  here.  There  is  a  much  deeper  question  involved  here,  and 
that  is  the  question  of  the  extent  to  which  the  public  will  be  entitled 
to  know  the  agency’s  interpretative  rules  and  general  statements  of 
policy. 

Nothing  in  this  bill  or  any  bill  that  can  be  drafted  can  compel  an 
agency  to  make  known  to  the  public  its  ideas  about  policy  in  its  area 
if  the  agency  chooses  not  to  tell  the  public  about  its  ideas  of  policy  in 
its  area.  The  problem  is  whether  or  not  this  bill,  by  adding  machinery 
which  is  awkward  and  inconvenient  from  an  agency’s  standpoint,  will 
reduce  the  extent  to  which  an  agency  makes  known  its  interpretative 
rules  and  its  general  statements  of  policy.  I  fear  that  the  enactment 
of  the  bill  in  the  present  form  will  have  the  effect  of  discouraging 
agencies  from  announcing  their  general  policies  and  from  announcing 
the  interpretative  rules  which  they  use.  I  think  on  balance,  it  may 
be — and  I  am  not  sure — that  the  present  act  is  preferable  to  what  is 
provided  in  the  proposed  section  4. 

I  consider  this  is  a  very  important  question.  I  think  there  can  be 
a  great  deal  of  damage  done,  but.  I  know  of  no  way  to  measure  to  see 
whether  the  one  kind  of  gain  will  offset  or  more  than  offset  the  other 
kind  of  loss.  It  seems  to  me  this  is  your  real  problem. 

Mr.  F exsteuwa  ld.  Are  you  going  to  make  any  comments  on  the 
problem  of  area  ratemaking  with  respect  to  section  4  ? 

Mr.  Davis.  I  am  pleased  with  the  result  of  the  amendment  of  sec¬ 
tion  2,  which  means  that  what  was  heretofore  rulemaking  will  become 
adjudication  to  the  extent  that  parties  are  named  and  rights  or  obliga¬ 
tions  or  privileges  are  determined.  The  effect  will  be  to  make  a  very 
large  portion  of  what  has  been  rulemaking  into  adjudication,  and  the 
ratemaking  will  become  ad j  udication  where  it  has  been  rulemaking. 

Now,  I  think  that  a  good  bill  would  contain  provisions  that  would  be 
designed  to  deal  with  various  kinds  of  ratemakine;,  price  fixing,  or 
wage  fixing.  This  bill  does  not  attempt  that.  It  leaves  it  alone. 
There  is  a  great  deal  that  can  he  done  on  that  subject  and  that  should 
be  done  on  that  subject.  It  would  take  a  long  time  to  go  into  that. 
I  would  recommmend  that  the  materials  of  the  administrative  con- 
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ference- — several  monographs  were  written  on  the  subject  of  rate- 
making  which  provide  excellent  ammunition  for  drafting  a  good  bill 
that  will  deal  with  ratemaking. 

The  bill  is  deficient  in  failing  to  do  something  that  might  be  done, 
but  1  see  no  infirmity  in  the  present  bill  with  respect  to  ratemaking. 
To  the  extent  that  this  bill  aifects  that  problem,  what  it  does,  in  my 
opinion,  is  all  to  the  good.  It  might  do  a  good  deal  more  than  it 
does  do. 

Now,  section  4(h)  exempts  from  the  requirements  of  section  4 
advisory  interpretations  and  rulings  of  particular  applicability.  I 
see  no  more  reason  to  exempt  “advisory”  interpretations  than  authori¬ 
tative  interpretations  that  have  the  force  of  law.  I  think  this  is 
simply  an  ineptitude  or  an  inadvertance.  There  is  no  reason  to  put 
the  word,  “advisory,”  before  the  word,  “interpretations.”  Interpreta¬ 
tions  of  particular  applicability  are  not  rules,  never  have  been  rules, 
and  ought  not  to  be  made  into  rules.  I  would  provide  that  there 
should  be  an  exemption  from  section  4  which  will  cover  “action  of 
particular  applicability  such  as  orders,  interpretations,  and  rulings.” 

Now,  we  come  to  section  5.  I  think  the  provision  of  section  5  (a)  (5) 
that  “every  agency  shall  by  rule  provide  for  abridged  procedures 
which  shall  be  on  the  record”  goes  too  far.  This  is  one  of  many  ex¬ 
amples  of  a  provision  which  is  perfectly  satisfactory  for  the  agencies 
that  the  draftsmen  may  have  had  in  mind  when  they  drafted  this 
provision,  but  it  is  not  satisfactory  for  other  agencies.  I  shall  give 
just  one  example,  the  Social  Security  Administration’s  handling  of 
old-age,  survivors,  and  disability  of  insurance  cases.  The  procedures 
that  are  regular  procedures  are  as  abridged  as  they  can  reasonably 
be.  What  would  the  Social  Security  Administration  be  forced  to  do 
if  it  begins  with  its  present  regular  procedure  and  it  is  told  every 
agency  shall  by  rule  provide  for  an  abridged  procedure  in  these  cases  ? 
There  is  no  way  to  abridge  the  present  procedure.  I  think  the  “every 
agency  shall”  is  much  too  strong.  I  would  change  that  to  every  agency 
“may.”  I  think  it  is  necessary  to  permit  the  agencies  to  use  their 
judgment  about  whether  or  not  it  is  desirable  to  have  an  abridged 
procedure.  For  some  agencies,  it  is,  for  some  agencies,  it  is  not.  I 
could  give  many  examples  of  other  agencies  for  which  it  is  not  de¬ 
sirable. 

Mr.  Fensterwald.  You  realize  that  even  where  it  is  required  that 
they  set  up  these  abridged  procedures,  the  use  of  them  is  within  agency 
discretion  ? 

Mr.  Davis.  I  understand  that  is  so,  but  you  still  have  the  direction 
from  Congress,  “every  agency  shall,”  and  I  think  that  cannot  be  com¬ 
plied  with.  That  is  bad  draftsmanship. 

Mr.  Fensterwald.  There  is  also  the  reverse  problem  that  if  we  do 
not  require  them  to  do  it,  and  many  of  them  do  not  need  it,  then  they 
will  not  do  so. 

Mr.  Davis.  Then  you  should  study  which  agencies  need  it  and  you 
should  specify  them  in  the  bill. 

Mr.  Fensterwald.  Once  we  start  doing  that,  we  shall  have  a  dec¬ 
ade’s  problem  on  our  hands. 

Mr.  Davis.  You  cannot  legislate  for  every  agency  unless  you  know 
what  the  problems  will  be  for  each  agency.  Some  of  the  agencies  are 
a  complete  misfit  for  this  provision. 
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Mr.  Fensterwald.  Even  though  they  do  not  have  to  use  it  except 
if  they  please  ? 

Mr.  Davis.  What  would  you  do  if  you  were  operating  as  an  ad¬ 
ministrator  in  the  Social  Security  Administration  ?  How  would  you 
draft  a  rule :  “Every  agency  shall — ”  ?  What  would  you  do  ? 

Mr.  Fensterwald.  You  could  draft  up  a  very  short  set  if  you  were 
required  to  do  it,  and  if  you  had  no  occasion  to  use  it - 

Mr.  Davis.  You  would  draft  a  rule  and  say,  “Nobody  can  use  this”? 

Mr.  Fensterwald.  No,  sir. 

Mr.  Davis.  How  will  you  comply  ? 

Mr.  Fensterwald.  All  you  have  to  do  is  draft  it.  It  does  not  say 
you  have  to  use  it. 

I  was  wondering  if  you  were  aware  that  we  do  have  a  “may”  before 
you  get  to  the  actual  use  of  it. 

Mr.  Davis.  1  did  not  think  the  push  toward  an  abridged  procedure 
is  nearly  as  important  as  the  push  toward  getting  away  from  the  use 
of  trial  procedure  on  issues  of  economic  imponderables.  This  is  the 
abuse  where  abridged  procedure  is  needed.  This  provision  will  not 
reach  that,  because  the  multiple  parties  in  such  cases  may  be  400 
parties — if  one  of  them  refuses  to  go  along  with  an  abridged  proce¬ 
dure,  the  other  399  have  to  use  the  long  procedure.  This  is  why  the 
abridged  procedure  fails  in  most  agencies,  because  it  is  deemed  to 
require  consent.  The  way  to  get  around  that  is  to  provide  by  legis¬ 
lation  that  on  questions  of  economic  imponderables,  the  trial  proce¬ 
dures  shall  not  be  used.  No  party  shall  have  a  right  to  cross-examine. 
Cross-examination  will  be  permitted  in  the  discretion  of  the  agency 
or  the  presiding  officer.  You  will  get  close  to  some  constitutional 
problems  by  that,  but  if  this  is  reasonably  administered,  the  good 
judges  will  go  along  with  it.  We  need  some  experimentation  in  that 
direction.  This  is  the  big  problem. 

There  is  no  need  for  legislation  which  will  require  abridged  proce¬ 
dure.  Some  of  the  agencies  have  been  using  abridged  procedure  for 
30  or  40  years,  notably  the  Interstate  Commerce  Commission,  and 
using  it  very  successfully. 

The  provision  of  section  5(a)  (7)  that  in  an  emergency  “an  agency 
may  take  action  without  the  notice  or  other  procedures  required  by 
this  subsection”  fails  to  do  what  it  attempts  to  do.  Nothing  in  this 
bill  requires  a  hearing.  The  only  requirement  of  a  hearing  comes 
from  other  legislation  or  from  the  Constitution  as  interpreted  by  the 
courts.  What  you  are  relieving  against  here  or  trying  to  relieve 
against  is  the  other  legislation  or  the  constitutional  requirement.  But 
the  other  legislation  and  the  Constitution  are  already  interpreted  by 
the  Case  law  to  take  care  of  emergency  needs.  This  provision  is  use¬ 
less  and  it  seems  to  me  to  be  harmful  because  it  is  based  on  misunder¬ 
standing.  I  would  delete  it  entirely.  It  does  not  do  any  good.  I  can¬ 
not  think  of  a  hypothetical  case  or  a  real  case  in  which  it  would  serve 
any  useful  purpose. 

Now,  section  5(b)  applies  to  all  other  cases  of  adjudication  except 
those  involving  inspections  and  tests.  The  “other”  must  refer  back 
to  subsection  (a)  of  section  5,  involving  hearings  required  by  statute 
or  by  the  Constitution  to  be  determined  on  the  record.  By  “other 
adjudication”  are  included  at  least  99  percent  of  all  adjudications  in 
all  the  agencies. 
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Now,  the  provision  of  section  5(b)  is  that  without  delay,  after  the 
conclusion  of  this  proceeding,  the  officer  who  has  conducted  it  shall 
make  his  decision.  That  is  a  complete  misfit  for  the  99  percent  of 
adjudication. 

Now,  I  do  not  know  what  that  word  “proceeding”  means  as  it  is  used 
in  this  bill.  I  know  that  section  2(g)  purports  to  define  the  term 
“proceeding,”  but  it  does  so  only  by  reference  to  the  definitions  of 
adjudication,  rulemaking,  and  licensing.  Is  a  written  application  for 
something  which  is  immediately  granted  in  writing  a  proceeding  ?  If 
you  look  at  the  definition  in  section  2(g),  the  answer  is  that  it  is  licens¬ 
ing  ;  it  is  a  request  for  an  agency  permission  for  something,  and,  there¬ 
fore,  it  is  licensing;  therefore,  it  is  a  proceeding.  If  that  is  true,  then 
the  3  million  applications  for  social  security  benefits  that  are  granted 
each  year  without  hearing  are  all  proceedings. 

What  happens  is  that  the  written  materials  come  before  an  officer 
known  as  an  adjudicator.  His  work  is  checked  by  another  officer 
known  as  a  reviewer.  Then  the  claim  is  paid.  There  is  not  anything 
that  in  the  ordinary  meaning  of  the  term  “proceeding”  could  be  called 
a  proceeding  or  anything  that  fits  the  usual  meaning  of  the  term.  This 
language,  “without  delay  after  the  conclusion  of  the  proceeding,  the 
officer  who  has  conducted  it  shall  make  his  decision,”  seems  to  me  to  be 
a  misfit.  It  wrongly  assumes  that  there  is  something  in  the  nature  of 
a  proceeding. 

A  proceeding  to  me  means  some  kind  of  an  oral  process,  usually 
where  there  is  an  issue  to  resolve.  If  that  is  the  meaning  of  “proceed¬ 
ing,”  and  that  is  the  usual  meaning  of  “proceeding,”  then  usually  there 
is  not  any  proceeding. 

For  example,  the  Communications  Commission  grants  735,000 
licenses  in  1  year.  In  1  year,  the  Communications  Commission  holds 
226  hearings.  One  adjudication  out  of  more  than  three  thousand  is 
subject  to  hearing. 

I  can  give  other  illustrations  of  similar  statistics.  I  would  estimate 
that  perhaps  one  adjudication  in  a  thousand  throughout  the  Govern¬ 
ment  is  after  hearing  of  any  kind,  and  only  a  small  portion  of  those 
will  be  after  the  hearing  with  a  determination  on  the  record. 

Now,  my  point  is  that  the  language  of  section  5(b),  the  only  opera¬ 
tive  language  in  section  5(b)  which  has  any  effect,  is  a  misfit  for  99 
percent  of  the  cases  to  which  it  applies.  There  is  no  proceeding  “con¬ 
ducted”  by  an  officer  in  99  percent  of  the  adjudications. 

Now,  I  come  to  section  6(a),  which  I  touched  upon  this  morning  in 
connection  with  the  surprising  American  Bar  Association  position 
about  right  to  counsel.  I  would  move  section  6(a)  in  the  opposite 
direction  from  the  way  the  American  Bar  Association  wants  to  go. 
I  think  the  right  to  be  accompanied,  represented,  and  advised  by  coun¬ 
sel  should  not  be  limited  to  proceedings  and  investigations.  It  should 
be  accorded  for  proceedings  and  investigations,  but  it  should  go 
further.  It  seems  to  me  that  a  private  party  should  always  be  en¬ 
titled  in  any  dealing  of  any  kind  with  a  Government  agency  to  be 
accompanied,  represented,  and  advised  by  counsel.  I  would  not  have 
any  limiting  words  on  that  provision.  A  private  party  may  have  many 
kinds  of  dealings.  If  he  wants  to  ask  for  an  advisory  opinion  and 
do  so  in  person,  he  should  be  entitled  to  be  accompanied  bv  counsel 
and  advised  by  counsel.  There  is  no  reason  for  saying  otherwise. 
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Mr.  Fensterwald.  How  do  you  feel  about  employees  of  agencies 
who  are  under  investigation  by  the  agency  ? 

Mr.  Davis.  I  would  say  that  one  who  is  under  investigation  by  an 
agency,  whether  or  not  he  is  an  employee,  should  be  entitled  to  be 
accompanied,  advised,  and  respresented  by  counsel. 

Mr.  Fensterwald.  Do  you  know  that  that  would  make  a  radical 
change  ? 

Mr.  Davis.  I  would  say  that  that  is  not  a  very  radical  change,  no ; 
because  I  think,  without  any  legislation,  this  is  very  likely  to  be  re¬ 
quired  by  the  courts.  The  courts  are  moving  in  that  direction.  It 
may  be  the  law  under  some  of  the  case  law  already.  It  is  in  the 
problem  area  from  a  standpoint  of  judicial  determinations. 

I  would  not  say  that  it  is  radical  to  follow  some  judicial  decisions 
that  have  already  been  rendered. 

Mr.  Fensterwald.  It  would  run  contrary  to  the  rules  of  many 
major  agencies. 

Mr.  Davis.  Yes,  it  would  require  a  change  in  a  good  many  of  the 
rules  of  the  agencies,  and  that  change  would  be  desirable,  in  my 
judgment. 

Mr.  Fensterwald.  Thank  you. 

Mr.  Davis.  Section  6(e)  provides: 

Unless  otherwise  provided  by  statute,  every  agency  shall  by  rule  provide  for 
the  issuance  of  subpenas — 

and  so  forth.  Does  that  provision  mean  that  every  agency  has  the 
subpena  power?  If  every  agency  shall  provide  by  rule  for  the  issu¬ 
ance  of  subpenas,  is  that  a  grant  of  power  by  Congress  to  the  agency 
to  issue  subpenas? 

Mr.  Fensterwald.  Yes,  sir. 

Mr.  Davis.  If  it  is,  it  ought  to  say  so,  because  it  does  not  say  so. 

Mr.  Fensterwald.  There  is  the  intent. 

Mr.  Davis.  The  Civil  Service  Commission,  for  example,  in  the  kind 
of  case  you  just  referred  to,  has  no  subpena  power.  This  has  recently 
come  out  in  the  judicial  determination  on  whether  or  not  it  is  unfair 
to  make  a  determination  against  an  individual  who  could  prove  his 
case  if  he  could  compel  evidence  in  his  favor.  If  the  purpose  is  to 
grant  power  to  all  agencies  of  the  Government  to  issue  subpenas,  then 
it  seems  to  me  clearly  desirable  to  say  each  agency  is  hereby  authorized 
to  issue  subpenas. 

Now,  you  have  to  bear  in  mind  what  is  an  agency  as  defined  here. 
Every  representative  of  the  FBI  is  an  agency  as  the  act  defines  the 
term  “agency.”  For  example,  do  you  want  the  FBI  to  have  the 
subpena  power?  I  would  rather  be  a  little  more  discriminating.  I 
would  rather  determine  agency  by  agency,  as  Congress  has  always 
done  in  the  past,  what  agency  should  and  what  agency  should  not  have 
the  subpena  power.  Perhaps  it  ought  to  be  limited  to  those  who  have 
the  power  of  adjudication. 

The  second  sentence  of  section  6(e)  says  that  the  presiding  officer 
or  the  agency  may  quash  a  subpena  for  reasons  of  relevance  or  scope. 
It  seems  to  me  that  this  is  a  deficient  provision  because  other  reasons 
may  suffice  for  quashing  a  subpena.  For  example,  the  subpena  may 
reach  privileged  materials.  If  privilege  is  properly  claimed,  then 
the  subpena  should  be  quashed.  There  is  no  more  reason  for  quashing 
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the  subpena  on  account  of  reasons  of  relevance  or  scope  than  for 
privilege. 

Or  let  us  say  for  self-incrimination.  Or  for  many  other  reasons, 
such  as  excess  of  jurisdiction.  I  think  the  provision  can  be  rewritten 
to  read  as  follows :  “when  objection  is  made  to  the  subpena,  the  pre¬ 
siding  officer  or  the  agency  may  quash  or  modify  it.”  That  will  take 
care  of  all  of  the  reasons  why  subpenas  should  be  quashed. 

Now,  section  6(f)  provides - 

Senator  Burdick.  Before  you  get  into  6(f)  will  you  be  in  favor  of 
the  present  language  on  subpenas?  This  is  in  the  first  sentence  in 
6(c)  of  the  present  act. 

Mr.  Davis.  I  do  not  have  that  before  me. 

Yes,  the  first  sentence  of  6  (c)  : 

Agency  subpenas  authorized  by  law  shall  be  issued  to  any  party  upon  request 
and,  as  may  be  required  by  rules  of  procedure,  upon  a  statement  or  showing 
of  general  relevance  and  reasonable  scope  of  the  evidence  sought. 

I  see  no  objection  to  that. 

Senator  Burdick.  The  reason  I  asked  the  question  is  you  said  it 
should  be  spelled  out  agency  by  agency.  Does  not  that  spell  it  out 
there  ? 

Mr.  Davis.  No;  that  does  not  confer  subpena  power  upon  any 
agency,  as  I  read  it. 

Senator  Burdick.  It  says  “agency  subpenas  authorized  by  law.” 

Mr.  Davis.  Yes;  those  that  have  been  authorized  by  law  otherwise, 
that  means.  The  present  bill,  as  Mr.  Fensterwald  interprets  it,  con¬ 
fers  power  to  issue  subpenas  on  all  agencies  without  knowing  what 
they  are.  I  think  this  is  undesirable. 

Senator  Burdick.  Then  you  approve  the  present  provision  of  the 
law  as  far  as  that  is  concerned  ? 

Mr.  Davis.  I  would  like  to  see  Congress  authorize  some  agencies 
that  now  lack  subpena  power  to  issue  subpenas.  It  seems  to  me  that 
has  to  be  done  agency  by  agency.  This  has  been  the  system  of  Con¬ 
gress  for  a  century  and  a  half,  and  I  think  it  is  a  successful  system. 

Section  6(f)  has  in  it  a  problem  from  my  standpoint.  I  cannot 
understand  what  it  means.  It  says — 

prompt  notice  shall  be  given  of  the  denial  in  whole  or  in  part  of  any  written 
application,  petition,  or  other  request  of  any  interested  person  made  in  connec¬ 
tion  with  any  agency  proceeding. 

What  I  cannot  understand  is  the  meaning  of  those  last  words,  “made 
in  connection  with  any  agency  proceeding.” 

Why  should  those  words  be  there?  Do  they  do  any  good ?  Because 
I  do  not  know  the  meaning  of  the  term,  “proceeding,”  I  am  unable  to 
answer  that  question.  But  what  I  am  quite  clear  about  is  that  when¬ 
ever  an  agency,  whether  or  not  in  a  proceeding,  denies  any  appli¬ 
cation,  it  should  be  required  to  give  prompt  notice  of  the  denial. 
Therefore,  I  recommend  the  deletion  of  the  words,  “made  in  connec¬ 
tion  with  any  agency  proceeding.” 

Similarly,  the  requirement  in  the  second  sentence  of  section  6(f) 
of  a  simple  statement  of  reasons,  it  seems  to  me,  should  apply  whether 
or  not  the  application  is  in  connection  with  a  proceeding.  Let  us 
simply  strike  the  words,  “in  connection  with  a  proceeding.” 
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Section  7(c)  deals  with  the  problem  of  evidence,  and  T  think  it  is 
fully  satisfactory  in  this  bill.  The  important  development  is  an¬ 
nounced  in  this  bill  that  this  committee  now  reject  the  extreme  posi¬ 
tion  of  the  American  Bar  Association.  I  think  that  position  should 
be  rejected,  and  I  am  pleased  with  the  bill  in  its  present  form,  which  is 
essentially  what  the  Administrative  Procedure  Act  now  is. 

Now,  we  come  to  section  8,  which  in  my  judgment  contains  the  most 
objectionable  provisions  in  the  entire  bill.  My  position  can  be  stated 
in  very  simple  terms:  I  am  of  the  opinion  that  the  Presidential  ap¬ 
pointees  who  are  the  heads  of  the  agencies  should  not,  through  legisla¬ 
tion  about  administrative  procedure,  have  any  power  withdrawn  from 
them  and  given  to  their  subordinates  and  put  beyond  their  power. 
And  that  is  what  section  8  does.  Always  from  the  beginning  of  Fed¬ 
eral  administrative  agencies,  the  heads  of  the  agencies  have  had  the 
power  that  is  vested  in  the  agency.  This  is  the  first  threat  that  I 
have  known  about,  to  take  power  away  from  superior  officers  and  give 
it  to  the  subordinates  in  such  a  way  that  the  superiors  will  lose  con¬ 
trol.  It  seems  to  me  that  on  the  most  elementary  principles  of  public 
administration,  it  is  undesirable  that  subordinates  should  have  power 
which  the  superiors  cannot  control. 

Now,  let.  us  take  some  simple  case.  Suppose  the  Federal  Trade  Com¬ 
mission  asserts  that  somebody  is  guilty  of  an  unfair  or  deceptive  act 
or  practice  within  the  meaning  of  section  5  of  the  Federal  Trade  Com¬ 
mission  Act.  A  hearing  is  held  before  an  examiner.  The  examiner  de¬ 
cides  that  the  respondent  is  guilty  on  the  facts.  Supposing  the  case 
involves  no  question  of  policy  and  no  question  of  law.  The  only  ques¬ 
tion  involved  is  did  the  respondent  commit  the  act  with  which  lie  is 
charged. 

Now,  supposing  the  examiner  finds  that  he  did.  Let  us  say  that  he 
is  a  little  businessman  and  he  asks  his  lawyer,  “Well,  now,  after  this 
decision  against  us,  how  much  will  it  cost  to  appeal  to  the  Commis¬ 
sion?”  The  lawyer  tells  him  and  he  says,  “Well,  I  guess  I  shall  give 
up  at  this  point.  I  do  not  want  any  more  lawyers’  fees  about  this 
case.” 

Supposing  the  five  Commissioners  are  strongly  convinced  not  only 
that,  the  examiner  is  wrong  on  that  evidence  in  making  the  finding 
that,  he  made,  but,  that  no  substantial  evidence  supports  the  finding. 
Under  this  bill,  if  it  were  enacted,  the  Commission  would  be  power¬ 
less  to  do  anything  about  that  case. 

Why  should  not,  the  Commission  have  the  power  to  reverse  the  ex¬ 
aminer  on  its  own  motion  ?  A  reviewing  court  under  this  bill  will  have 
power  to  sot,  aside  the  order  because  it  lacks  substantial  evidence.  But 
the  Commission  will  not  have  as  much  power  within  its  own  area  as 
the  reviewing  court  has.  It  seems  to  me  that  this  is  monstrous.  This 
could  not  be  intended. 

Mr.  Fensterwaed.  Professor  Davis,  do  you  know  of  many  exam¬ 
ples  where  a  hearing  examiner  has  held  in  favor  of  a  Commission  and 
a  Commission  on  its  own  hook,  under  the  present  law,  has  overturned 
that  ? 

Air.  Davis.  Yes;  there  are  many  examples  in  all  directions. 

Mr.  Fensterwald.  Would  you  give  us  some  examples  of  that,  where 
no  appeal  is  taken  by  either  party  and  the  Commission,  although  the 
hearing  examiner  found  in  its  direction,  of  its  own  volition  said,  “We 
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think  the  hearing  examiner  is  wrong;  we’ll  throw  it  out.”  I  do  not 
know  of  any  such  cases.  I  imagine  of  all  the  hundreds  and  thousands 
and  millions  of  cases  that  exist,  there  may  be  one  or  two  around.  I 
do  not  say  that  there  is  not.  But  it  must  be  a  most  unusual  situation. 

Mr.  Davis.  Let  us  say  it  is  unusual.  In  the  unusual  case,  the  Com¬ 
mission  should  be  permitted  to  make  its  decisions  in  its  own  areas  and 
should  not  be  limited  by  the  decision  of  a  subordinate. 

Mr.  Fensterwald.  Let  us  leave  aside  the  philosophical  aspects  for 
the  moment.  There  are  a  number  of  grounds  here  in  which  the  agency 
does  have  the  power  to  take  a  case. 

Mr.  Davis.  On  a  question  of  policy,  in  the  case  I  have  put,  but  the 
great  run  of  cases  are  cases  where  only  the  facts  are  at  issue. 

Mr.  Fensterwald.  Let  us  get  down  to  the  factual  case.  The  only 
purpose  of  the  legislation  as  drafted  here  is  to  relieve  the  Commis¬ 
sioners  of  the  drudgery  of  deciding  cases. 

Mr.  Davis.  This  does  not  relieve  Commissioners.  It  compels  Com¬ 
missioners.  It  compels  Commissioners  to  leave  this  case  alone.  That 
is  what  I  am  objecting  to.  If  you  want  to  relieve  Commissioners,  the 
way  to  do  that  is  to  give  the  Commissioners  a  power  that  some  Com¬ 
missioners  now  do  not  have,  namely,  the  power  to  establish  an  appeal 
board  and  to  determine  the  powers  of  the  appeal  board,  to  designate 
what  classes  of  cases  shall  go  to  the  appeal  board,  what  classes  of  cases 
shall  not  go  to  the  appeal  board.  What  is  needed  in  my  judgment  is 
legislation  like  what  Congress  has  already  enacted  with  respect  to  the 
Communications  Commission. 

Congress  has  a  beautiful  little  statute  that  authorizes  the  Com¬ 
mission  to  set  up  what  is  called  the  review  board.  Now,  the  best 
example  in  the  Government  of  an  operating  review  board  that  is  suc¬ 
cessful  so  far  as  I  can  tell  in  all  respects  is  what  is  being  done  in  the 
Communications  Commission.  This  bill  will  compel  the  Communi¬ 
cations  Commission,  apparently,  to  do  something  different,  although  I 
do  not  know  how  this  bill  will  fit  with  the  legislation  that  has  already 
authorized  the  Communications  Commission  to  do  what  it  has  done. 

I  would  say  that  what  is  needed  is  authorization  to  each  agency  to 
create  an  appeal  board,  to  determine  what  business  should  go  to  the 
appeal  board  and  what  business  should  not,  and  this  is  very  likely  to  be 
a  fluctuating  thing. 

The  Commission  ought  to  be  permitted  to  change  its  mind  from  time 
to  time  about  what  business  will  be  handled  in  this  way.  This  section 
8  puts  each  agency  into  a  strait  jacket.  It  can  hardly  move  around. 
It  has  no  power  to  determine  whether  the  facts  have  been  found  in 
the  wrong  way.  It  loses  powers  over  factfinding. 

There  are  several  provisions  which  withdraw  power  over  fact  find¬ 
ing,  and  I  think  that  is  very  unfortunate. 

Mr.  Fensterwald.  I  do  not  want  to  appear  to  argue  with  you,  but 
this  statute  as  it  is  drafted  clearly  provides  that  this  provision  of  ap¬ 
peal  or  review  is  to  be  used  only  when  agency  or  appellate  procedures 
have  not  been  otherwise  established  or  provided  by  Congress.  So  if, 
as  in  the  case  of  the  Federal  Communications  Commission,  they  have 
such  a  system,  fine ;  leave  it  alone.  But  there  are  many,  many  agencies 
that  have  no  such  provision  or  no  such  appeal  board. 

Mr.  Davis.  Where  is  that  language? 
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Mr.  Fensterwald.  That  is  in  8(c)  (2)  in  the  comparative  printing 
at  the  bottom  of  page  36.  I  am  not  sure  that  this  will  change  your 
views  on  the  law,  but  that  provision  is  in  the  statute,  so  it  will  not  undo 
any  procedures  that  are  in  effect  today  or  that  may  be  put  in  effect  by 
Congress.  If  the  Congress  were  to  go  around  and  put  a  separate 
procedure  act  up  for  each  one  of  the  100-odd  agencies,  I  think  we  all 
agree  that  that  would  be  better,  but  they  are  not  going  to  do  that. 

Mr.  Davis.  I  believe  the  provision  of  8(c)  (2)  does  not  do  what  you 
have  just  said  it  does,  because  Congress  has  not  created  an  FCC  appeal 
board. 

Mr.  Fensterwald  (reading) :  *  *  agency  appellate  procedures 

have  been  otherwise  provided  by  Congress.” 

Mr.  Davis.  They  are  not  provided  by  Congress  in  this  case.  The 
Connnission  is  authorized  by  Congress  to  provide  them,  and  that  is 
different. 

Mr.  Fensterwald.  If  that  will  alleviate  your  difficulty,  we  could 
add  that  language. 

Mr.  Davis.  It  is  not  Congress  that  has  created  the  Communications 
Commission  Review  Board,  it  is  the  Commission  that  has  done  so. 

Mr.  Fensterwald.  Well,  if  we  change  the  word,  “provided,”  to 
“authorized,”  would  that  meet  your  objection  ? 

Mr.  Davis.  No;  that  will  not  meet  my  more  fundamental  objection. 
My  more  fundamental  objection  is  that  in  my  opinion,  the  right  way  to 
deal  with  this  problem  is  the  way  that,  Congress  used  in  the  case  of 
the  Communications  Commission  and  in  the  case  of  the  Interstate 
Commerce  Commission.  That  is  a  little  bit  different,  but  it  is  the  same 
general  idea. 

What  needs  to  be  done  is  to  atuhorize  an  agency  to  create  an  appeal 
board  and  then  to  find  its  own  method  of  using  the  appeal  board.  One 
method  will  be  appropriate  in  one  agency,  and  another  method  will  be 
appropriate  in  another  agency ;  one  method  will  be  appropriate  in  one 
agency  and  another  method  at  another  time  in  that  same  agency.  This 
is  the  kind  of  thing  that  decidely  calls  for  flexibility  and  calls  for 
agency  discretion. 

Mr.  Helein.  Your  views  on  this  appellate  procedure  as  well  as  on 
subpenas  and  one  other  matter  you  testified  on  today  seem  to  indicate 
that  your  position  is  somewhat  like  the  agencies’,  that  Congress  should 
pass  individual  procedural  statutes  for  each  agency  and  therefore,  that 
the  Administrative  Procedure  Act  itself  is,  I  guess,  obsolete  and  per¬ 
haps  we  should  not  have  one  at  all,  and  perhaps  we  should  repeal  it 
and  have  Congress  work  on  each  agency.  Is  that  your  point  ? 

Mr.  Davis.  I  think  that  the  answer  to  your  question  is  we  do  not  have 
to  choose  between  all  and  none.  To  some  extent,  we  need  general  legis¬ 
lation  which  will  be  applicable  to  all  agencies.  On  some  subjects,  we 
can  do  that  and  we  do  it  and  we  do  it  successfully.  On  some  other  sub¬ 
jects,  trying  to  control  all  of  the  diverse  agencies  by  single  and  simple 
provisions  does  not  work.  This  is  one  circumstance  in  which  that  is 
true. 

I  think  that  what  we  have  done  in  the  Administrative  Procedure  Act 
is  quite  different  from  what  this  bill  attempts.  In  the  Administrative 
Procedure  Act,  in  general,  we  have  only  a  bare  minimum  of  procedural 
protection  required.  This  bill  attempts  to  step  that  up  a  great  deal. 
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As  it  is  stepped  up,  the  reason  to  recognize  the  needs  for  diversity  be¬ 
comes  stronger.  But  in  this  provision,  in  my  opinion,  what  is  needed 
is  authorization  to  the  agencies,  not  a  provision  which  will  put  every 
agency  into  the  same  position. 

For  example,  take  the  Social  Security  Administration  again.  Can 
you  have  three  layers  under  section  8  as  drafted  ?  That  is,  can  you  have 
one  adjudicating  officer,  then  a  review,  then  a  review  of  that  ?  Appar¬ 
ently,  you  cannot,  as  I  read  it,  although  it  is  very  difficult  to  read  it 
on  that  subject. 

The  Social  Security  Administration  does  have  that,  and  it  is  not  by 
reason  of  a  provision  of  Congress,  it  is  by  reason  of  the  planning  that 
has  been  done  by  the  Social  Security  Administration  about  how  to  han¬ 
dle  its  business. 

Mr.  Helein.  Professor  Davis,  if  Congress  simply  authorizes  all  of 
these  actions  and  the  agencies  do  not  see  fit  to  use  this  authorization, 
how  does  Congress  compel  agencies  to  effectuate  the  remedial  pro¬ 
cedures  that  we  would  like  to  see  them  effectuate  ? 

Mr.  Davis.  I  do  not  see  any  problem  there.  I  think  that  every 
agency  that,  needs  an  appeal  board,  that  is  authorized  to  use  an  appeal 
board,  will  do  so.  There  will  be  no  loss  of  time  in  this. 

Do  you  know  any  example  to  the  contrary  ?  I  do  not. 

Mr.  Helein.  AVe  think  we  do. 

Mr.  Davis.  AAThat  is  it  ? 

Mr.  Fensterwald.  I  might  as  well  mention  my  favorite  agency. 
AAre  suggest  that  next  time,  next  summer  instead  of  going  to  the  Immi¬ 
gration  Department,  you  go  down  to  the  Federal  Power  Commission 
to  make  a  study  to  see  the  slow  way  in  which  their  wheels  grind. 

Air.  Davis.  I  did  not  find  any  lack  of  delegation  power  within  the 
Immigration  Service.  On  the  contrary,  I  find  abundant  delegation. 
The  reality  is  that  most  decisions  by  the  Immigration  Service  are  made 
by  GS-9  clerks  and  most  decisions  are  made  after  thinking  about  20 
seconds  about  the  problem  that  vitally  affects  the  human  being.  There 
is  no  lack  of  delegation,  I  can  assure  you.  Very,  very  few  cases  get 
as  high  as  the  District  Director  of  the  Sendee,  perhaps  1  in  500. 

Air.  Fensteravald.  If  you  will  study  the  Federal  Power  Commission, 
you  will  find  that  they  have  as  many  as  10,000  adjudications  a  year  by 
the  Commission  itself,  with  virtually  no  delegation. 

Air.  Davis.  These  are  things  that,  go  out  in  the  Commission’s  name. 
The  reality  is  that  there  is  delegation,  but  it  is  all  done  in  the  Commis¬ 
sion’s  name. 

Air.  Fensteraalald.  That  is  true,  but  there  is  no  appeal  board  or 
anything  of  that  type.  It  is  all  done  behind  closed  doors  by  the  staff, 
and  the  litigants  have  no  chance  in  actually  arguing  an  appeal.  So  if 
it  is  the  type  of  system  we  have  in  mind,  this  would  be  one  which  would 
be  applicable  to  agencies  which  do  not  want  to  delegate. 

Mr.  Davis.  I  think  it  would  be  unfortunate  to  create  an  appeal 
board  in  the  Commission  for  all  the  types  of  business  that  the  Com¬ 
mission  handles.  I  think  the  Commission  must  keep  a  discretionary 
power  to  bring  cases  from  the  examiner  directly  to  the.  Commission 
whenei^er  the,  Commission  thinks  that  the  nature  of  the  subject  matter 
requires  that  procedure. 

Mr.  Fensterwald.  In  any  case  of  law  or  policy,  they  would  have 
precisely  that  power. 
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Mr.  Davis.  But  not  on  important  fact  issues. 

Mr.  Fensterwald.  No,  sir;  it  is  the  general  feeling,  I  believe,  of  the 
drafters  of  this  bill  that  if  you  have  competent  hearing  examiners  and 
competent  appeals  boards,  there  is  no  reason  that  they  cannot  decide 
factual  questions. 

Mr.  Davis.  This  is  a  gross  assumption.  It  seems  to  me  that  there 
is  an  attitude  that  goes  into  this  bill  that  I  ought  to  talk  about  here. 
There  is  an  attitude  of  distrust  for  some  agencies. 

I  share  that  attitude.  I  have  great  confidence  in  some  agencies  of 
the  Government.  I  have  strong  distrust  for  some  other  agencies,  and 
the  great  bulk  of  them  are  somewhere  in  between  those  two  extremes. 

But  as  I  look  at  all  of  the  examiners  of  all  of  the  agencies,  I  would 
make  the  same  remark  exactly.  I  have  great  confidence  in  some  ex¬ 
aminers  and  I  have  distrust  for  some  examiners,  and  the  bulk  of  them 
are  somewhere  in  between.  I  know  some  examiners  that  are,  by  any 
standard,  incompetent.  The  agency  knows  they  are  incompetent  and 
they  have  been  demoted  behind  the  scenes  without  a  Civil  Service 
Commission  proceeding  in  order  that  they  can  save  face,  save  their 
position  until  they  reach  the  age  of  retirement.  We  have  all  kinds  of 
examiners. 

Do  not  make  the  assumption  that  all  examiners  are  of  the  quality  of 
the  people  representing  the  hearing  examiners  association  that  come 
over  before  this  committee.  These  are  men  of  outstanding  ability.  If 
they  were  all  of  that  character,  then  section  8  would  have  some  good 
reasoning  behind  it.  I  wish  they  were  all  of  that  character.  But  that 
is  not  the  facts  of  life. 

Mr.  Fensterwald.  That  is  why  we  provide  for  an  appeal  board 
which  may  be  made  up  of  agency  members. 

Mr.  Davis.  I  object  to  the  idea  that  an  appeal  board  has  to  be  made 
up  either  of  examiners  or  members  of  the  agency.  What  did  the 
Communications  Commission  do  when  it  had  the  freedom  to  create 
an  appeal  board  in  accordance  with  what,  it  thought  desirable?  Did 
it  use  examiners  and  agency  members?  No.  And  the  reason,  in  my 
opinion,  that  the  FCC  Review  Board  is  so  successful  is  that  the  Com¬ 
mission  did  such  a  good  job  of  choosing  the  personnel  for  that  board. 
The  members  of  the  bar  are  satisfied  with  that  board ;  they  prefer  the 
Board  to  the  Commission,  for  many  types  of  cases.  The  Commission  is 
satisfied  with  the  Board.  I  have  yet  to  hear  any  serious  adverse 
criticism  of  the  FCC  Review  Board. 

This  is  the  outstanding  example  in  the  Government  so  far  of  a  good 
system  to  relieve  agency  heads,  and  this  bill  rejects  it  for  no  good 
reason,  so  far  as  I  can  see.  I  think  we  ought  to  build  on  that  experi¬ 
ence  instead  of  rejecting  that  experience. 

Mr.  Fensterwald.  If  we  are  to  adopt  the  system,  do  you  think  it 
would  be  helpful  to  the  hearing  examiners  and  members  of  the  agency 
if  we  also  add  some  provision  for  senior  nonhearing  examiners  to  sit 
on  these  appeal  boards  as  in  the  FCC  ? 

Mr.  Davis.  I  would  trust  the  agency  to  choose  the  personnel  of  the 
appeal  board.  I  would  not  have  Congress  determine  who  shall  be 
eligible  for  the  appeal  board. 

Mr.  Fensterwald.  I  think  that  is  a  very  valuable  suggestion. 

Mr.  Davis.  The  various  details  of  section  8  are  frequently  unsatis¬ 
factory,  apart  from  my  overall  dissatisfaction  with  section  8. 
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Mr.  Kennedy.  Professor  Davis,  on  that  point,  would  you  think  it 
appropriate  if  the  agency,  in  selecting  personnel  for  the  appeal  board, 
selected  members  of  its  Bureau  of  Rates,  shall  we  say  ? 

Mr.  Davis.  That  is  what  the  Communications  Commission  did,  in 
effect,  except  it  was  not  the  Bureau  of  Rates.  It  was  the  heads  of  the 
divisions  within  the  Commission,  et  cetera. 

Mr.  Kennedy.  In  other  words,  these  are  people  who  are  not  section 
11  hearing  examiners,  nor  are  they  personnel  of  the  agency  who  are  at 
the  top  of  the  agency  ?  They  are  just  anyone  in  between  that  the 
agency  might  designate  ? 

Mr.  Davis.  Yes;  this  is  what  is  done  by  the  Interstate  Commerce 
Commission,  which  has  a  great  plurality,  maybe  27  employee  boards. 
The  Commission  has  the  full  power  to  determine  the  membership  of 
those  boards.  So  far  as  I  know,  it  exercises  that  power  quite  wisely 
and  to  the  satisfaction  of  the  people  affected. 

Let  us  give  some  other  agencies  that  kind  of  power.  I  think  we 
trust  them  with  much  more  than  that.  Let  us  give  them  a  chance  to 
keep  their  own  houses  in  order  through  this  kind  of  delegation.  That 
is  what  is  needed. 

Mr.  Kennedy.  Would  not  this  just  be  a  way  to  circumvent  the  tra¬ 
dition  of  the  impartial  hearing  examiner  ?  If  his  decision  is  reviewed 
by  an  appeal  board  which  was  arguably  not  impartial,  or  perhaps 
very  partial  ? 

Mr.  Davis.  I  am  in  favor  of  that  tradition,  but  I  think  sometimes 
we  are  in  danger  of  trying  to  do  too  much  with  that  tradition.  Let  us 
not  push  it  too  far.  I  think  that  might  be  pushing  it  too  far. 

Mr.  Kennedy.  Would  it  be  better  to  have  this  impartiality  on  the 
appellant  level  rather  than  on  the  trial  level  ?  Here  you  are  arguing 
that  the  trial  level  could  be  composed  of  impartial  people  but  the 
appellate  level  not  be  so  restricted.  Should  we  not  reverse  that  ? 

Mr.  Davis.  I  will  not  agree  with  the  proposition,  for  example,  that 
the  Communications  Commission’s  examiners  are  impartial  and  that 
the  members  of  the  Review  Board  are  not  impartial.  That  simply  does 
not  seem  to  me  to  be  the  fact.  It  seems  to  me  that  the  members  of 
the  Review  Board  are  every  bit  as  impartial  as  any  of  the  examiners, 
and  I  think  the  members  of  the  Communications  bar  would  be  perhaps 
even  unanimously  in  agreement  with  that  statement. 

Mr.  Kennedy.  Let  me  suggest  a  hypothetical  to  you.  Suppose  you 
had  some  agency  members  who  were  dedicated  to  the  principle  of  low 
rates.  Suppose  that  was  the  majority  view  of  an  agency,  and  I  am  not 
speaking  of  any  particular  agency.  But  suppose  they  selected  a  staff 
which  shared  their  one  concept,  and  then,  although  the  agency  had  a 
section  11  hearing  examiner  to  preside  over  hearings,  the  appellate 
board  which  would  make  the  final  decision  as  far  as  the  agency  was  con¬ 
cerned  would  be  composed  in  the  agency’s  discretion  solely  of  people 
who  favored  low  rates,  or  it  could  be  high  rates.  Would  you  think  that 
could  be  a  desirable  result  for  a  rather  significant  administrative  pro¬ 
ceeding  as  far  as  the  people  of  the  company  are  concerned  ? 

Mr.  Davis.  I  will  answer  your  question  in  a  way  that  is  not  100 
percent  responsive.  I  am  of  the  opinion  that  whatever  views  of  policy 
a  majority  of  the  agency  heads  hold  should  govern  every  case.  That 
always  lias  been  our  system,  that  is  the  system  in  every  court  of  plural 
judges,  and  I  hope  that  will  continue  to  be  our  system  both  in  admiuis- 
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trative  agencies  and  in  courts.  I  think  any  departure  from  that  prin¬ 
ciple  will  not  work  and  will  cause  great  harm. 

Mr.  Kennedy.  Then  would  you  also  take  the  position  that  we  should 
not  bar  these  hearing  examiners  from  discussing  the  cases  before  them 
with  any  of  the  agency  personnel  as  long  as  what  wTe  are  trying  to  do 
is  draw  out  the  agency  policy  and  get  it  cranked  into  the  decision  in 
each  case  ? 

Mr.  Davis.  Are  we  talking  about  section  8,  or  are  you  shifting  the 
subject  now? 

Mr.  Kennedy.  I  am  talking  back  on  the  separation  of  functions. 

Mr.  Davis.  Then  we  leave  section  8  and  go  back  to  separation  of 
functions. 

Mr.  Kennedy.  I  want  to  draw  the  two  concepts  so  that  I  will  under¬ 
stand  how  far  you  are  taking  this  agency  policy  argument. 

Mr.  Davis.  Let  me  simply  state  on  separation  of  functions,  I  would 
make  only  one  change  in  the  present  Administrative  Procedure  Act. 
I  would  add  to  the  words,  “investigating  or  prosecuting,”  the  word, 
“advocating.”  Apart  from  that  change,  I  would  leave  the  present  act 
as  it  is. 

Mr.  Kennedy.  Is  advocating  a  kind  of  policy  position  ? 

Mr.  Davis.  Advocating  is  trying  to  win  for  one  side. 

Mr.  Kennedy.  And  if  you  are  advocating  for  the  agency  side,  pre¬ 
sumably  you  are  advocating  for  the  policy  of  the  majority  of  the 
agency  ? 

Mr.  Davis.  No,  I  am  sorry,  I  cannot  agree  with  that.  An  advocate 
may  be  advocating  one  view  of  the  evidence  in  the  case. 

Mr.  Kennedy.  But  he  is  the  agency  staff  advocate.  Should  he 
take  the  agency’s  position  ? 

Mr.  Davis.  An  advocate  may  be  advocating  one  view  of  the  ap¬ 
plicable  law  in  the  case.  Everything  is  not  policy. 

Mr.  Kennedy.  All  right.  Now,  this  advocate  is  representing  the 
agency’s  position,  we  shall  assume,  in  this  given  proceeding.  Agency 
staff  advocate  in  the  proceeding.  He  should  advocate,  then,  the 
policy  of  the  maj ority  of  the  agency,  should  he  not  ? 

Mr.  Davis.  Depending  upon  what  his  assignment  is.  I  know 
agency  counsel  who  are  instructed  that  they  are  to  do  in  a  case  what 
they  think  the  public  interest  requires  and  it  is  their  judgment  that 
should  control  their  position.  We  have  various  practices  in  many 
agencies. 

Mr.  Kennedy.  Yes,  but  I  understood  your  statement  to  be  that  the 
policy  of  the  majority  of  the  agency  should  permeate  their  actions. 

Mr.  Davis.  I  am  talking  about  the  decision  of  cases.  In  the  de¬ 
cision  of  cases,  the  majority  of  the  agency  should  have  the  power  to 
determine  the  policy.  That  is  a  very  simple  proposition.  Do  you 
mean  to  imply  that  you  are  disagreeing  with  that  proposition  ? 

Mr.  Kennedy.  I  am  questioning  it.  I  want  to  know  just  how  far 
you  carry  this  position  that  you  are  setting  up.  You  say  that  the 
agency  should  always  have  the  opportunity  to  make  its  policy  deter¬ 
mination  felt,  in  the  detremination  of  cases,  is  that  correct  ? 

Mr.  Davis.  In  the  decision  of  cases. 

Mr.  Kennedy.  All  right,  in  the  decision  of  cases.  Why  would  it 
not,  following  that  line  of  reasoning,  be  appropriate  to  have  the  hear- 
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ing  examiner  consult  with  those  proponents  of  the  agency  policy  on 
or  off  the  record? 

Mr.  Davis.  Because  I  do  not  want  to  contaminate  the  judicial  func¬ 
tion.  I  want  to  protect  the  judicial  function  from  influence  by  the 
investigators,  the  prosecutors,  and  the  advocates. 

Mr.  Kennedy.  Where  is  the  protection  if  you  let  the  appellate  level 
not  be  so  protected  ? 

Mr.  Davis.  I  would  like  to  have  a  protection  not  only  of  the  people 
at  the  appellate  level,  but  at  the  trial  level  and  the  ones  in  between. 
Anyone  who  participates  in  a  decision  in  an  adjudication  should  be, 
in  my  opinion,  insulated  from  contamination  by  the  investigators, 
the  prosecutors,  and  the  advocates.  This  applies  not  only  to  the 
examiners  and  not  only  to  the  agencies,  and  not  only  to  the  members 
of  the  appeals  board  if  there  is  one,  but  it  also  applies  to  all  members 
of  the  staff  who,  in  any  capacity,  are  participating  in  the  making  of 
the  decision.  This  is  the  law  under  the  present  Administrative  Pro¬ 
cedure  Act  except  for  that  word  “advocating.” 

Mr.  Kennedy.  How  can  you  take  the  head  of  a  bureau,  then,  and 
put  him  on  an  appellate  board  and  still  keep  him  insulated  from 
policy  ? 

Mr.  Davis.  From  policy? 

Mr.  Kennedy.  Yes. 

Mr.  Davis.  I  did  not  say  he  has  to  be  insulated  from  policy.  I  say 
he  has  to  be  insulated  from  investigating,  prosecuting,  or  advocating. 
This  is  the  traditional  principle  which  was  adopted  in  the  present  Ad¬ 
ministrative  Procedure  Act,  and,  so  far  as  I  know,  nobody  wants  to 
change  that. 

Mr.  Kennedy.  I  do  not  think  we  want  to  change  it.  But  that  is 
where  we,  I  suppose,  have  our  difficulty — at  least,  I  have  my  diffi¬ 
culty — with  what  you  propose. 

Mr.  Davis.  What  is  that  I  propose  ? 

Mr.  Kennedy.  That  the  members  of  the  appellate  board  can  be 
anyone  in  the  agency. 

Mr.  Davis.  I  do  not  want  to  keep  them  in  some  other  capacity.  If 
the  agency  decides  that,  its  general  counsel,  who  has  been  trying  to  win 
cases  on  one  side,  should  become  a  member  of  the  review  board,  I  as¬ 
sume  he  will  not  continue  in  his  capacity  as  an  advocate.  I  want  a 
complete  insulation  of  deciding  officers  from  prosecuting,  investi¬ 
gating,  and  advocating  for  all  people  who  participate  in  deciding. 
That  is  what  we  now  do.  I  want  to  continue  that. 

Mr.  Kennedy.  I  think  that,  statement  then  clarifies  your  position  in 
my  mind.  You  mean  that  these  members  of  the  appeal  board  must, 
whether  they  are  section  11  hearing  examiners  or  not,  must  be  sub¬ 
ject  to  the  same  sort  of  insulation  that  the  section  11  hearing  exami¬ 
ner  is  subject  to  ? 

Mr.  Davis.  This  bill  so  provides,  if  you  please. 

Mr.  Kennedy.  I  thought  you  were  criticizing  that  position. 

Mr.  Davis.  I  am  in  favor  of  the  provision  of  section  7  on  separation 
of  functions — no,  it  is  section  5(a)  (6)  (A).  That  is  a  good  provi¬ 
sion  which,  in  my  opinion,  should  not,  be  changed.  It  is  well  drafted. 
It  has  the  right  substance  in  it,.  I  see  no  reason  for  any  change  in 
5(a)(6)(A).  I  do  have  some  question  about  5(a)(6)(B).  Would 
you  like  to  talk  about  that? 
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Mr.  Kennedy.  I  did  not  want  to  get  you  too  far  away  from  your 
appeal  board,  because  I  wanted  to  get  clear  in  my  mind  whether  or  not 
you  approved  of  this  concept  of  having  agency  staff  review  the  deci¬ 
sion  of  an  impartial  hearing  examiner.  And  I  think  you  have  an¬ 
swered  that  to  my  satisfaction. 

Mr.  Davis.  I  should  like  to  speak  to  that  question. 

All  deciding  officers,  at  whatever  level,  all  officers  who  participate 
in  a  decision  in  an  adjudication  should,  in  my  view,  have  no  communi¬ 
cation  except  in  the  hearing  room  on  the  record  with  any  investigator, 
prosecutor,  or  advocate. 

Mr.  Kennedy.  Let  us  take  a  specific  example,  Professor.  If  the 
head  of  the  bureau  is  the  man  who  transmits  the  agency  policy  and 
finds  it  specifically  with  respect  to  that  bureau’s  activity — he  does  not 
personally  investigate.  He  has  people  under  him  who  investigate.  He 
does  not  personally  prosecute;  he  has  people  under  him  who  prosecute. 
Then  he  does  not  personally  advocate  in  the  sense  of  appearing  in  a 
given  case.  But  he  is  the  conduit  for  the  agencj?  policy  that  comes 
from  the  agency  members  down,  so  that  the  advocates,  the  investiga¬ 
tors,  and  the  prosecutors  get  the  agency  policy  through  him.  Would 
you  let  him  sit  on  an  appellate  board  ? 

Mr.  Davis.  I  cannot  understand  the  concept  of  getting  the  agency 
policy  through  a  conduit.  It  seems  to  me  that  the  agency  policy  is 
either  publicly  announced  or  it  is  talked  about  within  the  agency. 

Mr.  Kennedy.  Let  us  take  your  second  thought  there.  Talked 
about  within  the  agency  and  he  is  the  fellow  who  talks  about  it. 

Mr.  Davis.  I  see  no  harm  in  talking  about  agency  policy  within 
the  agency.  This  is  done  in  every  agency,  and  I  assume  it  always 
will  be. 

Mr.  Kennedy.  And  you  are  going  to  let  the  man  who  talks  about  it 
decide  cases. 

Mr.  Davis.  Just  as  a  plural  court  of  judges  will  talk  about  policy 
within  the  court.  What  else  can  they  do? 

Mr.  Kennedy.  Are  you  going  to  let  the  head  of  that  bureau  who 
gives  the  instructions  as  to  agency  policy  sit  on  this  appeal  board? 
This  is  what  I  am  trying  to  find  out.  from  you. 

Mr.  Davis.  Nobody  is  disqualified  from  a  judicial  function  by  hav¬ 
ing  taken  a  position  about  a  question  of  policy. 

Mr.  Kennedy.  I  think  if  you  just  stop  right  there  you  have  an¬ 
swered  the  question. 

Mr.  Davts.  If  that  were  so,  every  judge  in  the  land  would  be  dis¬ 
qualified  from  passing  a  second  time  on  any  question  of  policy  that 
the  court  has  passed  upon.  That  would  be  an  impossible  system. 
There  is  no  disqualification  from  views  of  policy.  People  hold  views 
of  policy  which  are  quite  consistent  with  exercising  a  judicial  function. 

Now,  you  have  raised  the  question  about  separation  of  functions, 
and  I  should  like  to  state  my  reasons  for  doubting  the  desirability  of 
one  feature  of  5(a)  (6)  (B) . 

Mr.  Kennedy.  Professor,  it  might  be  more  helpful,  since  I  did 
inject  this  question,  if  you  would  continue  the  order  you  have  gone 
through.  You  were  on  dealing  with  appellate  boards,  and  maybe  it 
would  be  helpful  if  you  continued  from  there. 

Mr.  Davis.  May  I  come  back  later  to  5  (a)  (6)  (B)  ? 

Senator  Burdick.  Do  as  you  wish. 
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Mr.  Davis.  The  provision  is  “no  presiding  officer  shall  consult  with 
any  person  on  any  fact  in  issue.”  A  provision  very  much  like  that  is 
in  the  present  Administrative  Procedure  Act.  But  it  is  possible  to 
construe  the  present  act  to  mean  something  other  than  what  those 
literal  words  say,  and  nearly  every  agency  in  the  Government  has  so 
construed  the  act,  and  we  are  doing  pretty  well  under  that  provision. 

But  if  Congress  now  comes  along  and  reenacts  that  provision  as  a 
part  of  this  bill,  on  the  basis  of  the  kind  of  consideration  that  has  gone 
on  here,  I  think  it  highly  probable  that  a  literal  interpretation  will 
have  to  be  given  to  this  provision.  And  I  think  that  a  literal  inter¬ 
pretation  will  be  undesirable. 

Let  me  explain  why.  No  judge  of  any  court  is  subject  to  this  kind 
of  limitation.  All  judges  tend  to  consult  with  the  people  around  them 
when  they  are  making  difficult  decisions.  They  are  not  limiting  them¬ 
selves  artificially  to  questions  of  law  and  policy.  Questions  of  law 
and  policy  have  ways  of  being  mixed  up  with  questions  of  fact. 

When  the  Supreme  Court  Judge  is  troubled  by  a  difficult  question 
of  such  a  nature  that  he  uses  the  general  library  as  distinguished  from 
the  law  library,  he  does  not  limit  himself  to  reading  about  policy  or 
reading  social  science  as  distinguished  from  factual  materials.  He 
reads  the  factual  materials,  too,  as  any  judge  will  readily  tell  you  if 
you  ask  him.  He  will  also  talk  with  people  about  the  difficult  ques¬ 
tions  of  fact. 

Mr.  Kennedy.  Would  he  ask  somebody  if  the  crossing  gate  on  the 
railroad  was  up  or  down,  if  that  were  an  issue  in  the  case? 

Mr.  Davis.  No,  Mr.  Kennedy,  he  will  not,  and  that  would  be  inap¬ 
propriate.  The  same  thing  would  be  true  of  an  examiner. 

Mr.  Kennedy.  Will  you  distinguish  that  situation  then  ? 

Mr.  Davis.  I  will  distinguish  it,  yes.  There  is  all  the  difference  in 
the  world  between  the  facts  about  the  parties  to  the  case,  who  did  what 
and  where  and  when  and  with  what  motive  or  intent,  or  what  is  the 
condition  of  the  property  or  what  is  its  value.  That  is  a  question  of 
adjudicative  fact.  There  is  all  the  difference  between  that  kind  of 
fact  and  the  kind  of  facts  that  judges  and  administrators  and  Con¬ 
gressmen  resort  to  in  trying  to  work  out  questions  of  policy  or  ques¬ 
tions  of  law.  We  need  more  and  more  factual  materials  to  guide  our 
policy  judgments,  and  judges  will  consult  anyone  about  that  kind  of 
question  of  fact. 

Mr.  Kennedy.  What  would  an  example  of  that  kind  of  thing  be  ? 

Mr.  Davis.  An  example  of  that  kind  of  thing  would  be  the  Phila¬ 
delphia  Co.  case,  the  recent  bank  merger  case  in  the  Supreme  Court. 
The  first  sentence  of  the  opinion  says :  “The  background  for  this  case 
is  as  follows.”  I  cannot  quote  it  exactly.  Then  the  first  footnote 
says:  “For  preparing  this  background,  we  have  consulted  the  follow¬ 
ing  authorities.”  Then  there  is  a  long  list  of  library  materials  on  the 
subject  of  banking.  The  Court  goes  on  and  makes  a  statement  in 
five  or  six  pages  about  what  are  the  fundamental  facts  about  the  bank¬ 
ing  business  of  the  United  States. 

The  Court  went  outside  the  record  to  get  the  facts :  the  Court  may 
have  talked  to  people  in  order  to  understand  this.  If  it  did,  it  was 
appropriate,  as  any  judge  would  agree.  That  is  not  the  same  as  say¬ 
ing  that  that  same  judge  would  consult  some  witness  to  ask  whose  was 
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the  hand  that  held  the  gun  in  a  murder  case.  Of  course,  they  will 
not  do  that. 

But  you  see,  there  is  a  difference  between  social  science  facts  that  are 
needed  on  policy  questions  and  facts  about  the  parties  in  the  individ¬ 
ual  case. 

If  the  examiner  has,  let  us  say,  a  problem  of  cost  accounting  in  the 
Interstate  Commerce  Commission  and  he  does  not  have  any  training 
in  accounting  and  he  knows  that  down  the  hall  is  Joe,  the  accountant 
who  is  his  friend,  and  he  does  not  understand  the  language  in  the 
record  that  he  is  studying,  can  he  walk  down  the  hall  and  say,  “Joe, 
can  you  help  me  understand  this  ?  What  do  these  words  mean  as  they 
apply  here?” 

This  is  what  is  done  today  and  I  see  no  harm  in  it.  This  makes  for 
better  decisions.  I  do  not  want  that  examiner  to  consult  an  investiga¬ 
tor  or  a  prosecutor  or  an  advocate.  I  want  to  insulate  him  from  them, 
but  if  this  cost  accountant  of  the  Commission’s  staff  is  not  engaged  in 
that  case  in  investigating,  prosecuting,  or  advocating,  then  it  seems  to 
me  that  the  examiner  ought  to  be  free  to  get  help  from  him  if  he  needs 
help. 

Mr.  Kennedy.  Let  me  ask  you  right  there,  what  you  want  to  do  is  get 
this  examiner  the  best  possible  help.  Would  it  not  be  better  under 
your  theory,  instead  of  talking  to  Joe  down  the  hall  who  knew  some¬ 
thing  about  accounting,  let  us  say,  that  Joe  would  have  to  say  in  an¬ 
swer  to  the  examiner’s  question,  “I  do  not  know  what  kind  of  books 
this  company  kept;  I  can  only  guess  it  might  have  kept  its  books  in 
such-and-such  a  fashion.”  Would  it  not  be  better  to  go  right  to  the 
investigator  who  actually  saw  the  books  of  the  company  and  say,  “How 
did  they  treat  this  problem  on  their  books  ?” 

If  you  are  really  trying  to  get  the  best  information,  should  you 
not  go  to  the  best  possible  source  instead  of  to  someone  who  is  going 
to  do  some  hypothetical  answering  ? 

Mr.  Davis.  I  think  a  sufficient  answer  to  your  question  is  no. 

Mr.  Kennedy.  Good. 

Mr.  Davis.  For  reasons  that  are  too  obvious  to  spell  out.  It  seems 
to  me  that  would  be  injustice.  You  do  not  consult  investigators  in 
an  adjudication  in  order  to  get  the  facts  about  parties.  This  is  funda¬ 
mental,  elementary,  agreed  to  by  all  judges,  all  lawyers  and  all  ad¬ 
ministrators,  I  hope,  and  sometimes  violated  by  some  human  beings 
in  all  of  those  capacities,  and  I  regret  the  violations.  I  think  we  are 
doing  a  pretty  good  job  of  checking  that. 

Mr.  Fensterwald.  He  could  get  that  information  from  the  in¬ 
vestigator  if  he  did  it  on  the  record  ? 

Mr.  Davis.  It  ought  to  be  on  the  record  or  not  used. 

Mr.  Kennedy.  MJiy  should  not  this  information  he  gets  from  Joe 
down  the  hall  be  on  the  record  ? 

Mr.  Davis.  Because  it  does  not  have  anything  to  do  with  the  parties. 
It  is  for  the  same  reason  the  Supreme  Court  Justice  will  go  to  the 
regular  library  and  read  some  materials  and  say  in  his  decisions,  “I 
have  gone  to  the  Library  of  Congress  and  gotten  this  information,” 
and  this  is  done  many,  many  times.  Agencies  should  be  free  to  do 
the  same  thing  the  Supreme  Court  does  in  this  respect,  including 
especially  the  examiners.  I  think  that  when  an  examiner  imitates  a 
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Supreme  Court  Judge,  there  is  nothing  wrong  in  that,  when  he  imi¬ 
tates  what  a  good  Supreme  Court  Judge  openly  does  and  should  do. 

Mr.  Kennedy.  I  am  only  going  to  ask  you  one  other  question  on 
this  point.  These  facts  in  the  Philadelphia  bank  case,  or  the  other 
examples  you  have  given  us,  this  background  material  that  you  de¬ 
scribe  at  one  point,  presumably  those  are  not  facts,  then,  that  are 
issue  in  the  particular  case,  are  they  ? 

Mr.  Davis.  To  some  extent,  on  the  facts  that  are  used  for  policy 
determination,  the  facts  may  be  in  issue  and  may  be  properly  taken 
from  extra-record  sources.  This  is  well  recognized  in  Supreme  Court 
opinions.  Mr.  Justice  Brandeis  is  the  outstanding  Judge  who  has 
resorted  to  extra-record  facts  on  issues  of  law  and  policy,  and  he  is 
much  acclaimed  for  this  factual  technique  for  deciding  cases.  Agen¬ 
cies  should  be  free  to  imitate  Mr.  Justice  Brandeis,  whom  we  much 
revere  for  his  development  of  that  technique. 

And  this  is  not  to  be  confused  with  the  resort  to  extra-record  sources 
for  facts  about  the  parties.  Those  facts  are  altogether  different. 

I  would  leave  the  present  provisions  on  separation  of  functions  as 


they  are  in  the  Administrative  Procedure  Act,  adding  the  concept  of 
“advocating”  to  the  concept  of  “investigating  and  prosecuting.” 

Now,  coming  back  to  section  8,  I  think  there  are  a  number  of  in¬ 
adequacies  in  addition  to  my  overall  dissatisfaction  with  the  main 
thrust  of  section  8.  I  think  that  there  should  be  an  unqualified  pro¬ 
vision  resembling  what  we  now  have  in  section  8  of  the  Administra¬ 
tive  Procedure  Act,  which  says  that  the  agency  on  appeal  or  review 
shall  have  all  the  powers  which  it  would  have  in  making  the  initial 
decision.  If  we  depart  from  that  principle,  which  is  a  sound  principle, 
and  is  now  embodied  in  the  Administrative  Procedure  Act,  I  predict 
we  shall  have  great  trouble  and  it  will  be  only  a  few  years  until  Con¬ 
gress  will  have  to  legislate  again  to  return  to  the  system  that  we  now 
have  in  that  respect. 

Power  must  not  be  divided  between  agency  heads  and  subordinates. 
The  power  must  be  in  the  agency  heads  and  not  in  the  subordinates. 
And  that  applies  to  factfinding,  exercising  discretion,  determining 
questions  of  aw,  and  deciding  questions  of  policy. 

Well,  I  think  I  shall  not  present  the  detailed  criticism  that  I 
have  in  my  written  statement  about  the  various  provisions  of  section 
8.  I  shall  rest  on  my  written  statement. 

I  think  the  one  thing,  however,  about  section  8  that  I  want  to 
inquire  about  is  whether  the  agency  ought  to  have  the  power  to 
allow  the  taking  of  further  evidence  if  it  believes  that  further  evidence 
should  be  taken,  or  to  reverse  on  the  facts  without  taking  further 
evidence  if  it  deems  that  the  record  does  suffice  for  making  the 
findings  of  fact  that  it  wants  to  make.  The  bill  does  not  permit  the 
agency  to  reverse  on  the  facts  without  sending  the  case  back  to 
the  examiner.  I  think  that  in  9  cases  out  of  10  or  more,  it  should 
be  unnecessary  to  send  a  case  back  to  the  examiner  because  there 
is  nothing  more  for  the  examiner  to  do.  The  evidence  has  been  taken. 
If  the  parties  are  satisfied  that  the  evidence  has  been  presented,  a  re¬ 
mand  is  inappropriate  and  clearly  so.  Yet  the  bill  seems  to  call  for 
a  remand  even  though  there  is  no  reason  to  take  further  evidence. 

Well,  I  come  now  to  section  10.  The  introductory  clause  of  section 
10  is  a  rather  strange  one,  it  seems  to  me.  It  has  two  things,  one 
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of  which  is  wholly  included  in  the  other.  Except  so  far  as,  one, 
statutes  preclude  review,  or,  two,  law  precludes  review. 

Why  say  the  same  thing  twice?  Is  there  a  reason  for  this?  It 
seems  to  me  if  you  say  except  so  far  as  law  precludes  review,  then 
you  have  said  the  whole  thing  and  you  need  not  say  statutes  preclude 
review.  I  take  it  the  reason  for  this  may  be  historical.  The  present 
act,  which  has  operated  quite  satisfactorily  on  this  subject,  says  ex¬ 
cept  so  far  as  agency  action  is  by  law  committed  to  agency  discretion. 
This  is  a  perfectly  satisfactory  provision. 

I  have  recently  gone  over  all  the  judicial  decisions  under  that  clause, 
and  I  find  them  quite  clear  and  consistent.  I  do  not  find  any  special 
difficulty  in  interpretation.  Is  there  an  intent  to  change  the  sub¬ 
stance  of  what  appears  in  the  introductory  clause  of  section  10  as 
distinguished  from  the  language?  If  there  is  an  intent  to  make  a 
change,  then  I  am  unable  to  find  it  from  this  language.  It  seems  to 
me  what  it  says  is  we  want  to  use  new  words  to  say  the  same  old 
thing. 

Well,  one  way  to  say  the  same  old  thing  is  to  use  the  same  old 
words,  which  are  pretty  good  words  and  have  been  entirely  satis¬ 
factory.  I  frankly  cannot  understand  why  we  have  this  introductory 
clause  drafted  as  it  is.  It  seems  to  me  it  is  not  good  as  a  matter 
of  draftsmanship,  it  is  not  good  as  a  matter  of  substance,  because 
it  has  the  listing  of  the  two  things,  one  of  which  is  wholly  included 
in  the  other. 

Mr.  Kennedy.  Professor  Davis,  would  you  at  this  point  also  direct 
your  attention  over  to  section  10(e),  the  first  numbered  clause,  be¬ 
ginning  on  line  8,  in  both  the  present  law  and  the  bill  ?  There  it  says 
that  the  court  shall  set  aside  agency  action  found  to  be  an  abuse  of 
discretion.  Explain  to  me  how  your  reading  of  the  cases  makes  that 
language  consistent  with  the  second  clause  of  the  preamble  of  section 
10,  “agency  action  is  by  law  committed  to  agency  discretion?” 

Mr.  Davis.  Yes. 

Mr.  Kennedy.  Thank  you. 

Mr.  Davis.  There  is  nothing  wrong  with  that. 

Mr.  Kennedy.  I  did  not  say  there  is  anything  wrong.  I  just  say 
will  you  explain  how  the  case  law  construes  those  two  provisions  so 
they  are  consistent  ? 

Mr.  Davis.  Yes.  Let  me  read  the  language.  This  is  the  language 
of  the  existing  act.  I  have  looked  at  all  of  the  cases  by  Shepherdizing 
this  provision  of  the  act,  systematically  going  through  all  of  the  opin¬ 
ions  to  find  out  what  the  courts  are  doing  on  this,  and  I  find  that 
what  they  are  doing  is  not  at  all  confused  by  the  words  you  just  read. 
I  will  grant  you  that  on  the  face  it  seems  to  say  except  so  far  as  agency 
action  is  by  law  committed  to  agency  discretion,  the  court  may  reverse 
for  abuse  of  discretion.  That  is  what  it  seems  to  say  on  its  face. 

But  as  soon  as  you  study  that  over,  and  I  have  written  on  the 
subject  quite  extensively  and  my  analysis  is  this,  and  every  court  has 
followed  it,  I  think,  that  you  emphasize  the  word  “committed.”  Ex¬ 
cept  so  far  as  agency  action  is  committed  to  agency  discretion.  Kow, 
this  means  committed  so  far  as  to  be  judicially  unreviewable. 

Then,  if  it  is  that  far  committed  to  agency  discretion,  it  is  unre¬ 
viewable  and  you  never  get  to  the  problem  of  the  scope  of  review  in 
section  10(e). 
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Mr.  Kennedy.  It  is  unreviewable  even  if  there  is  an  abuse  of  that 
discretion? 

Mr.  Davis.  Even  if  there  is  an  abuse  of  that  discretion,  and  so  the 
Supreme  Court  has  held  in  many  cases,  Mr.  Kennedy,  that  even  if 
there  is  an  abuse  of  administrative  discretion,  the  determination  by  the 
agency  is  unreviewable.  This  has  been  the  law  from  the  beginning, 
is  now  the  law,  and  ever  shall  be  the  law  so  far  as  I  can  tell,  in  the 
nature  of  things,  even  though  it  appears  that  any  individual  who  is 
not  familar  with  the  reasons  for  this  may  be  surprised  by  it  and  some¬ 
what  disconcerted  by  it. 

Take,  for  example,  a  decision  by  the  President  of  foreign  policy. 
He  decides  what  to  do  about  Vietnam.  Well,  supposing  he  abuses 
his  discretion.  Should  that  be  reviewable  by  a  court  ?  I  think  every¬ 
one  would  say  no. 

What  is  it  under  this  act,  under  the  present  Administrative  Pro¬ 
cedure  Act  that  prevents  a  court  from  reviewing  the  President’s  dis¬ 
cretionary  power  to  conduct  our  foreign  policy?  It  is  those  words, 
“except  so  far  as  agency  action  is  by  law  committed  to  agency  discre¬ 
tion.”  If  you  knock  out  those  words,  then  the  act  will  say  that  the 
President’s  foreign  policy  decisions  shall  be  judicially  reviewable  for 
abuse  of  discretion.  Nobody  wants  that, 

Mr.  Kennedy.  Before  you  go  further  on  that,  there  is  a  definition 
in  the  present  statute  of  agency  action,  which  is  the  same  term  used 
over  here  in  the  second  clause.  The  definition  in  section  2  is  “the  whole 
or  part  of  every  agency  rule,  order,  license,  sanction,  relief,  or  the 
equivalent  or  denial  thereof,  or  failure  to  act.” 

Now,  certainly,  the  President’s  decision  with  respect  to  Vietnam  is 
not  a  rule  ? 

Mr.  Davis.  It  is  not  ? 

Mr.  Kennedy.  It  is  a  rule? 

Mr.  Davis.  Maybe  it  is. 

Mr.  Kennedy.  Would  you  give  us  an  example  or  an  expression  on 
the  President’s  decision  whether  to  send  the  Marines  to  Vietnam. 
Let  us  say  that  his  decision  is  to  send  the  Marines  to  Vietnam.  Will 
you  find  out  for  us  whether  there  is  any  language  in  the  definition  of 
“rule”  which - 

Mr.  Davis.  Take  another  illustration. 

Mr.  Kennedy.  Let  us  stick  with  that  one. 

Mr.  Davis.  Take  the  Presidential  withdrawal  of  civilians  from 
Vietnam.  Was  that  a  rule?  I  would  say  it  would  fit  the  definition 
of  “rule”  in  this  act,  ancl  I  would  say  it  ought  not  to  be  judicially 
reviewable. 

Mr.  Kennedy.  Which  of  the  particular  phrases  in  the  definition  of 
“rule”  do  you  think  the  decision  to  withdraw  civilians  would  come 
under  ? 

Mr.  Davis.  Just  go  to  the  definition  of  “rule”  and  you  will  see  it 
fits  what  the  President  would  do  in  that  case. 

Mr.  Kennedy.  I  am  looking  at  it,  and  I  would  hope  that  you 
would  turn  to  it  and  tell  me  which  language. 

Mr.  Davis.  “Rule”  means  the  whole  or  part  of  any  agency  statement 
of  general  or  particular  applicability  and  future  effect  designed  to 
implement,  interpret,  or  prescribe  law  or  policy  or  to  describe  the 
organization,  and  so  forth.  The  President  orders  the  people  to  leave 
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Vietnam.  This  rule  requires  leaving  Vietnam — “designed  to  imple¬ 
ment,  interpret  or  prescribe  law  or  policy.”  It  certainly  does  inter¬ 
pret  law  or  policy.  The  law  and  policy  now  is  that  no  civilians  shall 
stay  in  Vietnam.  It  is  clearly  rulemaking  by  the  President. 

This  is  rulemaking  by  an  agency,  and  it  is  judicially  reviewable  un¬ 
less  you  have  the  provision  of  section  10,  “except  so  far  as  *  *  *  agency 
action  is  by  law  committed  to  agency  discretion.”  That  is  the  pro¬ 
vision  that  keeps  it  from  being  judicially  reviewable. 

Mr.  Kennedy.  Do  you  think  most  scholars  would  agree  with  your 
interpretation  of  the  word  “rule,”  as  including  the  President’s  deci¬ 
sion  in  Vietnam  ?  Could  you  tell  us  whether  that  is  a  common  under¬ 
standing  of  the  meaning  of  the  term,  “rule”  ? 

Mr.  Davis.  Yes;  anybody  who  would  not  agree  with  that  I  would 
not  call  a  scholar. 

Mr.  Kennedy.  Now  we  will  test  out  each  witness  on  that  one  and 
make  a  determination. 

Mr.  Davis.  I  think  we  are  getting  bogged  down  in  a  little  detail 
here.  My  main  point  is  the  present  introductory  clause  of  section 
10  has  been  operating  satisfactorily;  unless  there  is  an  intent  to 
change  the  rule  somewhat,  let  us  not  change  the  words.  If  the  pur¬ 
pose  is  to  keep  the  law  as  it  is,  let  us  leave  the  words  alone  in  this 
instance,  because  we  are  asking  for  trouble  otherwise. 

Now,  there  has  not  been  any  trouble.  Under  this  provision,  some 
administrative  action  is  reviewable  and  some  administrative  action  is 
not  reviewable.  Now  on  the  merits  of  what  the  substances  ought  to 
be,  I  am  of  the  opinion  that  a  great  deal  of  administrative  action 
which  is  not  now  reviewable  should  be  reviewable.  I  want  to  increase 
the  area  of  judicial  reviewability.  It  is  interesting  to  look  at  what 
this  committee  has  been  doing  on  this  subject.  It  has  fluctuated  be¬ 
tween  the  very  extreme  position  of  the  American  Bar  Association  and 
the  position  of  keeping  the  Administrative  Procedure  Act  as  it  is 
on  this  subject,  which  I  interpret  this  to  do.  I  think  there  ought  to 
be  some  exploration  of  a  middle  position. 

Mr.  Kennedy.  Professor,  you  say  there  is  no  difficulty  with  this 
preamble.  Why  does  the  American  Bar  Association  apparently  take 
what  you  describe  as  a  very  extreme  position,  wanting  to  have  it 
changed  ? 

Mr.  Davis.  I  shall  try  to  answer  that. 

Mr.  Kennedy.  Is  there  or  is  there  not  difficulty  is  all  I  want  to 
know,  without  the  arguments. 

Mr.  Davis.  The  American  Bar  Association,  as  I  understand  them, 
and  I  might  say  I  am  a  member  of  the  bar  association  and  the  admin¬ 
istrative  law  section,  senses  that  there  ought  to  be  more  reviewability. 
And  I  am  inclined  to  have  that  same  sense. 

I  think  there  ought  to  be  more  reviewability.  But  then  they  try 
to  draft  the  thing  and  they  see  this  provision  about  except  so  far 
as  the  agency  action  is  by  law  committeed  to  agency  discretion,  and 
they  scratch  the  whole  thing,  not  realizing  that  is  knocking  out  one 
of  the  most  essential  props  in  this  entire  piece  of  legislation.  "" 

That  is  not  the  way  to  change  it.  The  way  to  change  it  is  with 
much  more  particularism  to  deal  with  problems  about  reviewability. 

Senator  Burdick.  We  have  come  to  the  point  where  I  think  we 
shall  have  to  wind  this  hearing  up.  There  have  been  two  votes 
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already  this  afternoon  and  one  is  coming  up.  Can  you  summarize 
in  5  minutes  what  you  have  left?  Otherwise,  I  shall  have  to  ad¬ 
journ  the  hearing  in  a  few  minutes. 

Mr.  Davis.  I  will  try  to. 

On  section  10,  let  us  keep  the  introductory  clause  as  it  is  in  the 
Administrative  Procedure  Act  unless  there  is  an  intent  to  change  the 
substance.  If  there  is  an  intent  to  change  the  substance,  then  there 
ought  to  be  a  statement  of  what  is  the  change.  The  present  draft 
does  not  do  that. 

Now,  I  think  the  most  important — well,  Senator,  I  am  afraid  I  can¬ 
not  conclude  in  5  minutes,  because  what  I  consider  the  most  impor¬ 
tant  part  of  my  statement  has  to  do  with  two  things:  One  is  the 
sovereign  immunity  provision,  which  I  think  is  unsatisfactory  in  this 
bill,  although  it  may  be  satisfactory,  depending  upon  what  the  intent 
is.  The  other  statement  that  I  want  to  make  is  affirmatively  what  this 
bill  does  not  touch  that  should  be  dealt  with  concerning  administra¬ 
tive  procedures.  May  I  have  a  little  more  time,  either  today  or 
tomorrow  ? 

Senator  Burdick.  You  keep  talking  until  the  bell  rings  three 
times. 

Mr.  Davis.  All  right.  I  come  to  the  subject  of  sovereign  immunity, 
which  I  consider  to  be  extremely  important.  Here  is  opportunity 
really  to  do  some  good  in  the  field  of  justice  relating  to  administrative 
agencies.  Section  10(b)  of  the  bill,  in  the  last  sentence,  the  bottom 
of  page  30,  says — “the  action  for  judicial  review  may  be  brought 
against  the  agency  by  its  official  title.” 

Now,  I  want  to  ask  what  does  that  mean  in  relation  to  the  kind  of 
case  that  is  now  barred  by  sovereign  immunity?  Let  me  give  you 
an  example  of  a  real  case. 

In  the  California  Central  Valley  project,  which  is  conducted 
mainly  by  the  U.S.  Government  and  partly  by  State  governments, 
a  plaintiff  thought  that  his  water  rights  were  being  taken  away  from 
him  by  the  Bureau  of  Reclamation.  He  named  the  officers  of  the 
Bureau  of  Reclamation  and  brought  an  action  for  an  injunction  and 
a  declaratory  judgment.  In  the  Supreme  Court  of  the  United  States, 
he  lost  his  case  without  a  determination  of  the  merits  on  the  ground 
of  sovereign  immunity.  Congress  had  not  authorized  a  suit  against 
Uncle  Sam. 

Now,  let  us  take  that  same  case  and  look  at  these  words — “the  ac¬ 
tion  for  judicial  review  may  be  brought  against  the  agency  by  its 
official  title.”  Supposing  the  case  had  been  called  Rank  against  Bu¬ 
reau  of  Reclamation.  What  would  the  result  be  if  this  bill  were  law  ? 
My  answer  to  that  question  is  I  do  not  know.  If  this  were  a  statute, 
I  would  consult  the  legislative  history  to  see  whether  I  could  find 
out  what  the  intent  is.  But  as  things  are,  I  do  not  know  what  the  in¬ 
tent  is. 

Is  it  the  intent  that  Congress  consents  whenever  a  party  seeks  ju¬ 
dicial  review  of  administrative  action  as  those  terms  are  used  in  this 
bill,  that  Congress  consents  to  a  suit  which  will  name  the  Govern¬ 
ment  agency  as  the  defendant?  I  hope  the  answer  to  that  question 
is  “Yes.”  I  would  like  the  answer  to  be  yes,  because  as  I  look  at  all 
administrative  law,  I  see  a  good  many  trouble  spots,  but  one  of  the 
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areas  where  I  think  the  greatest  amount  of  injustice  occurs  is  in  the 
continued  use  by  the  courts  of  the  doctrine  of  sovereign  immunity. 
This  is  a  doctrine  that  stems  from  the  time  in  England  when  the 
King  could  do  no  wrong — you  could  not  sue  the  King.  Therefore,  in 
the  American  democracy,  you  cannot  sue  the  Government.  You  can¬ 
not  sue  the  Government  without  its  consent.  So  runs  the  doctrine. 
Thirteen  State  courts  in  the  last  7  years  have  by  judicial  action  abol¬ 
ished  big  chunks  of  sovereign  immunity.  It  is  in  the  air  today  to  get 
rid  of  sovereign  immunity. 

In  the  many  State  courts  that  have  considered  the  question  whether 
they  ought  to  leave  that  problem  to  the  legislature  or  whether  they 
ought  to  abolish  sovereign  immunity  by  judicial  action,  there  are 
many  debates  and  many  dissenting  opinions,  and  not  one  word  is 
uttered  in  the  batch  of  cases  in  the  last  7  years  in  favor  of  the  doctrine 
of  sovereign  immunity  on  its  merits.  The  only  question  on  which  the 
courts  are  dividing,  in  the  State  courts,  is  the  question  whether  the 
action  to  get  rid  of  sovereign  immunity  can  properly  be  taken  by 
judges,  or  whether  the  job  ought  to  be  done  by  the  legislative  body. 

The  legislative  body  long  ago  did  in  New  York  State,  and  New 
York  has  been  almost  alone  in  that  respect.  California  in  1963  caught 
up  with  the  times  through  legislative  action.  The  Congress  of  the 
United  States  has  done  it  in  part  in  the  Federal  Tort  Claims  Act  of 
1946,  which,  by  the  way,  needs  to  be  amended  and  strengthened. 

Mr.  Kennedy.  I  know  you  hate  to  argue  with  the  other  side,  but 
why  have  legislative  bodies  been  so  reluctant  to  abolish  sovereign  im¬ 
munity  ? 

Mr.  Davis.  Because  this  is  the  technical  kind  of  matter  that  only 
occasionally  affects  parties,  and  the  Congress  seldom  responds  just  to 
matters  of  justice  of  this  kind,  where  there  are  no  organizations  that 
are  promoting  some  kind  of  change.  In  this  instance,  the  most  ap¬ 
propriate  organization  to  apply  some  pressure  and  get  the  job  done 
is  the  American  Bar  Association,  and  Mr.  Benjamin  this  morning 
said  to  this  committee  that  the  American  Bar  Association  supports 
the  idea  I  am  advancing  in  principle  and  has  no  objection,  as  I  un¬ 
derstand  him,  to  the  draft  of  the  language  that  I  have  proposed. 

This  draft  that  I  am  advancing  is  not  an  offhand  piece  of  writing. 
I  had  something  in  my  treatise  in  1958  along  this  line.  I  changed 
that  in  the  1963  pocket  parts  and  have  changed  that  again  in  the 
present  proposal.  I  have  been  trying  to  learn  about  this  subject  ever 
since  first  promoting  this  idea.  I  think  that  the  present  draft  may  be 
satisfactory,  although  it  is  the  kind  of  thing  that  calls  for  the  ideas  of 
many  minds  and  a  great  deal  of  imagination  about  what  the  conse¬ 
quences  will  be. 

I  hope  that  this  committee  will  see  fit  to  pick  up  this  idea.  I  think 
that  if  this  bill  is  enacted  with  a  provision  that  will  clarify  on  the  sub¬ 
ject  of  sovereign  immunity,  taking  the  one  sentence  as  it  is  and  carry¬ 
ing  it  a  little  bit  further  to  make  clear  that  consent  is  given  to  actions 
against  the  United  States,  this  will  be  the  greatest  accomplishment 
that  this  committee  can  make  in  this  bill,  in  my  opinion. 

Senator  Burdick.  Where  would  you  insert  that  language  ? 

Mr.  Davis.  I  would  take  the  last  sentence  of  section  10(b)  and  I 
would  provide  as  follows :  I  would  change  that  sentence  a  little  and 
then  go  on  from  there.  This  is  at  page  10  of  my  written  statement. 
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I  would  like  to  go  over  this  sentence  by  sentence,  because  I  think  this  is 
very  important : 

“The  action  for  judicial  review  may  be  brought”- — that  is  the  same 
as  the  present  bill.  The  present  bill  says  against  the  agency,  by  name. 
Change  it  this  way :  “The  action  for  judicial  review  may  be  brought 
against  the  United  States,  the  agency  by  its  official  title,  or  the  appro¬ 
priate  officer.”  Now,  there  are  a  lot  of  reasons  why  any  one  of  those 
three  can  be  appropriate  in  any  particular  case.  Congress  should 
authorize  any  one  of  the  three  at  the  option  of  the  plaintiff,  I  think. 

Then  I  would  go  further  to  make  clear  what  is  intended :  “Consent  is 
given  to  an  award  of  specific  relief  against  the  United  States,  or 
against  an  agency  or  officer  of  the  United  States,  irrespective  of  the 
doctrine  of  sovereign  immunity,  in  any  suit  for  declaratory  judgment, 
relief  in  the  nature  of  mandamus,  prohibitory  or  mandatory  injunc¬ 
tion,  or  habeas  corpus.” 

Those  are  the  remedies  that  are  specified  in  section  10  of  this  bill, 
and  also  in  section  10  of  the  Administrative  Procedure  Act. 

Now,  that  is  qualified  a  little,  however:  “or  for  any  combination 
of  these  remedies,  in  any  case  or  controversy” — that  is  necessary  to 
comply  with  article  III  of  the  Constitution — -“in  which  the  court  finds 
that  the  issue  or  issues  are  appropriate  for  judicial  determination.” 
Now,  those  words  will  become  words  of  art  as  they  are  interpreted  by 
courts.  Those  words  are  essential  because  some  of  the  reasons  why 
we  do  not  get  courts  where  they  do  not  belong  is  the  use  of  the  soi^ereign 
immunity  doctrine.  We  need  something  to  take  the  place  of  that  if  we 
erase  the  sovereign  immunity  doctrine.  Now,  there  is  one  circum¬ 
stance  where  I  think  sovereign  immunity  may  be  properly  retained, 
and  I  think  it  is  important  that  we  should  recognize  that  that  is  so : 
“except  that  one  who  is  by  law  entitled  to  recover  money  in  an  action 
against  the  United  States” — that  will  typically  be  in  the  Court  of 
Claims  or  under  the  Federal  Tort  Claims  Act — “may  in  the  discretion 
of  the  court  be  denied  specific  relief  if  the  court  finds  that  (1)  an 
award  of  specific  relief  may  impair  a  governmental  program  and  that 
(2)  monetary  relief  is  in  the  circumstances  a  just  substitute  for  specific 
relief.” 

Now,  that  is  the  proposal  with  respect  to  sovereign  immunity.  I 
would  suppose  that  the  Department  of  Justice  at  first  will  oppose 
this  kind  of  thing,  because  Government  lawyers  as  such  are  so  ac¬ 
customed  to  trying  to  protect  the  money  of  the  United  States  against 
suits  by  plaintiffs  by  using  this  weapon  of  sovereign  immunity.  It 
is  because  they  do  so  that  we  have  so  much  injustice.  That  is  some¬ 
thing  that  it  seems  to  me  has  to  be  changed  even  over  the  opposition 
of  the  Department  of  Justice,  if  it  opposes. 

I  would  expect  that  the  lawyers  in  the  Department  of  Justice  would, 
in  all  probability,  be  divided  among  themselves  about  whether  this 
ought  to  be  done. 

Mr.  F en step, wald.  I  was  about  to  say  when  you  said  they  would 
oppose  it  that  this  was  the  most  scholarly  understatement  of  the  year. 

Mr.  Davis.  Speaking  of  scholars,  I  think  it  would  be  found  quickly 
that  scholars  on  this  subject  will  be  unanimous  and  enthusiastic  about 
the  idea,  if  we  can  only  get  rid  of  this  cause  for  injustice.  These  are 
people  who  have  no  ax  to  grind.  I  think  I  have  no  ax  to  grind  in 
coming  before  you  here,  except  I  want  to  see  justice  done  in  these 
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many  cases  in  which  these  deserving  plaintiffs  lose  their  cases  on  ac¬ 
count  of  the  doctrine  of  sovereign  immunity.  Let  us  get  rid  of  it  once 
and  for  all  if  we  can  find  a  way  to  do  it. 

Now,  I  come  to  the  final  section  of  what  I  want  to  say.  That  is, 
there  is  not  much  in  this  bill  in  its  present  form.  We  have  come  a 
long  way  from  the  original  American  Bar  Association  position.  The 
original  bill  was  very  extreme,  as  I  see  it,  and  I  know  that  it  is  a 
controversial  subject.  The  history  has  been  one  of  starting  out  with 
the  Hoover  Commission  Task  Force  Report  in  1955,  which  was  too 
extreme  even  for  the  American  Bar  Association  people.  They  watered 
it  down  somewhat  in  their  first  draft,  and  each  succeeding  draft  has 
been  milder  and  less  extreme,  more  acceptable. 

The  four  main  positions  that  the  American  Bar  Association  took 
before  this  committee  last  year  have  to  do  with  the  subjects  of  separa¬ 
tion  of  functions,  evidence,  reviewability,  and  scope  of  review.  All 
of  them  have  been  rejected  in  this  bill.  This  becomes  a  bill  that  is 
largely  unobjectionable  except  for  3(c)  and  section  8,  both  of  which, 

1  think,  can  be  properly  changed.  But  there  is  not  very  much  affirma¬ 
tive  push  in  it  any  more.  It  is  largely  empty  when  you  take  out  the 
original  impetus  for  the  bill. 

I  think  there  is  a  great  deal  that  needs  to  be  done  in  the  field  of 
administrative  law  and  procedure  and  that  needs  to  be  done  by  legis¬ 
lation.  The  most  important  remark  that  I  can  make  about  this  bill 
is  that  it  fails  to  reach  most  of  the  trouble  spots  of  administrative  law 
and  procedure.  Why  do  we  not  deal  with  the  trouble  spots?  Let  me 
tell  you  what  I  think  a  good  bill  would  do. 

A  good  bill  would  open  up  a  good  deal  that  is  now  secret,  as  this  one 
tries  to  do,  and  would  do  this  with  enough  refinement  of  detail  that 
typical  administrators  would  not  be  alarmed  by  it,  but  would  support 
it,  and  I  think  that  can  be  done.  It  cannot  be  quickly  done;  it  will 
take  a  lot  of  study  to  do  it.  But  it  can  be  clone. 

A  good  bill  could  straighten  out  the  complex  and  unsatisfactory  lav’ 
about  legislative,  interpretative,  and  retroactive  rules.  This  bill  is 
silent  on  the  subject. 

A  good  bill  would  deal  with  the  misuse  of  trial  procedures  for  solv¬ 
ing  economic  inponderables.  It  would  do  away  with  such  things  as 
the  Civil  Aeronautics  Board  conducting  hearings,  with  evidence,  with 
cross-examination,  with  thousands  of  pages  of  record,  a  cost  of  $300,000 
or  more  to  each  party,  14  parties  in  the  case,  on  the  question  of  whether 

2  airlines,  3  airlines,  or  4  airlines  ought  to  fly  between  a  pair  of  cities. 
That  kind  of  question  cannot  be  resolved  with  evidence,  whether  or 
not  it  is  subject  to  cross-examination.  This  is  a  tremendous  abuse 
in  our  present  system.  This  bill  does  not  touch  it.  It  does  not  even 
try  to  deal  with  the  problem.  This  is  one  of  the  major  problems  of 
the  administrative  process  in  its  present  state  of  development. 

Another  such  problem  is  the  problem  of  seven  applicants  for  a  TV 
license  in  the  Communications  Commission,  with  a  hearing,  at  a  cost 
to  some  parties  up  to  $500,000  for  the  proceeding,  and  then  a  decision 
on  the  basis  of  what  nobody  can  understand,  including  the  Commis¬ 
sioners  with  whom  I  have  talked  about  this  question.  This  needs  to 
have  some  attention  from  Congress.  It  is  too  much  neglected.  These 
trouble  spots  need  to  be  dealt  with. 
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A  good  bill  would  deal  with  use  of  trial-type  procedure  for  rule- 
making.  Instead  of  the  provision  in  section  4  of  this  bill  which 
accentuates  determinations  of  the  record  in  rulemaking,  it  should  get 
rid  of  determinations  on  the  record  in  rulemaking  except  for  rate- 
making  cases.  There  is  no  sense  in  the  Food  and  Drug  Administra¬ 
tion’s  procedure  in  which  they  take  evidence  on  the  question  of  wheth¬ 
er  a  peach  ought  to  be  cut  into  six  slices  or  eight  slices  and  whether 
it  ought  to  be  described  as  in  water  slightly  sweetened  or  in  soft  syrup, 
or  whatever  it  is.  You  cannot  prove  with  evidence  that  one  thing 
or  another  ought  to  be  done.  That  is  the  procedure  that  is  now  being 
used  because  Congress  calls  for  it  in  the  Food  and  Drug  Act.  That 
kind  of  thing  ought  to  be  changed. 

A  good  bill  would  deal  with  the  problems  of  ratemaking  as  such. 
As  I  said  earlier,  there  is  a  great  deal  of  understanding  of  this  subject 
which  can  be  captured  by  the  staff  of  this  committee,  and  something 
can  be  drafted  that  will  relieve  against  some  of  our  most  serious 
problems  in  that  area. 

A  good  bill  would  not  leave  the  problem  of  requirement  of  hearing 
to  other  legislation  and  to  the  courts  under  the  Constitution.  A  good 
bill  would  deal  with  the  question  of  when  a  hearing  ought  to  be 
required.  This  bill  does  not  even  attempt  that.  There  is  a  great  deal 
that  needs  to  be  changed  in  this  law,  as  any  study  will  show. 

A  good  bill  would  contain  provisions  to  govern  trial-type  hearings 
that  are  held  even  though  neither  the  statute  nor  the  Constitution  re¬ 
quires  such  hearings.  Do  you  realize  that  this  bill  does  not  contain 
any  provision  for  the  many  adjudications  that  are  not  required  to  be 
determined  on  the  record  after  opportunity  for  agency  hearing,  except 
the  little  bit  in  section  5(b),  which  I  think  is  all  wrong  for  reasons  that 
I  have  stated  before?  I  think  a  good  bill  would  deal  with  the  subject 
of  adjudication  that  is  not  required  to  be  determined  on  the  record. 

A  good  bill  would  go  much  more  deeply  into  the  extremely  difficult 
problems  of  official  notice.  What  this  bill  does  on  official  notice  is  to 
go  a  little  bit  beyond  what  is  in  the  Administrative  Procedure  Act, 
and  what  it  does  is  good  as  far  as  it  goes.  I  think  this  is  one  of  the 
major  problems  in  the  administrative  process  in  its  present  stage  of 
development.  It  needs  attention.  There  is  a  great  deal  that  can  be 
done  by  legislation. 

In  my  statement  to  the  committee  last  year,  I  had  a  draft  of  a  pro¬ 
vision  which  I  think  can  do  some  good.  I  do  not  know  why  it  has  been 
rejected.  I  think  the  reason,  and  this  will  be  without  disrespect,  is 
that  it  is  not  understood.  It  is  a  very  difficult  subject  matter.  It  is 
very  difficult  to  understand  what  I  have  proposed  there.  I  would  be 
glad  to  go  into  that  very  fully  with  the  committee’s  staff  to  see  if  we 
cannot  work  out  something  that  will  do  some  good  on  this  subject.  The 
California  Law  Revision  Commission  has  been  dealing  with  that  sub¬ 
ject  and  they  have  adopted  the  main  ideas  that  I  have  presented  which 
are  the  same  as  what  I  gave  to  this  committee  last  year.  That  is 
about  to  be,  as  I  understand  it,  enacted  by  the  California  Legislature. 

A  good  bill  would  go  much  more  deeply  into  a  good  many  other 
subjects.  I  think  what  is  needed  on  the  subject  of  evidence  is  a  clear 
statement  that  Congress  rejects  the  residuum  rule.  The  present  bill 
does  not  deal  with  the  residuum  rule.  The  residuum  rule  may  or  may 
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not  be  the  law  of  the  Federal  courts.  The  Federal  courts  do  not  know 
whether  it  is  or  not.  We  have  a  great  deal  of  confusion  on  this  sub¬ 
ject.  Some  courts  say  it  is  and  some  courts  say  it  is  not,  and  some 
courts  have  something  in  between. 

The  residuum  rule  is  that  the  finding  must  be  supported  with  evi¬ 
dence  which  would  be  admissible  in  a  jury  case.  Now,  the  reason  why 
we  have  jury  trial  rules  of  evidence,  as  we  call  them,  has  to  do  with 
special  considerations  about  juries.  We  cannot  trust  the  juries  to  han¬ 
dle  some  kinds  of  evidence.  In  judge-tried  cases  we  relax  the  jury 
trial  rules  of  evidence.  In  agency-tried  cases,  we  relax  the  rules  of 
evidence.  But  if  we  use  the  residuum  rule,  we  have  this  crazy  system 
of  determining  what  may  be  relied  upon  by  rules  that  have  been  de¬ 
veloped  for  the  purpose  of  determining  what  may  be  admitted — some¬ 
thing  quite  different.  And  the  determination  of  what  may  admitted 
has  to  do  with  jury.  Then  when  we  apply  that  to  agencies,  we  get 
very  bad  results. 

Many  courts,  State  courts,  have  rejected  the  residuum  rule  on  their 
own.  A  good  bill  would  deal  with  this  subject  and  find  out  what  needs 
to  be  done  and  provide  for  it. 

A  good  bill  would  be  concerned  not  only  with  adjudication,  rule- 
making,  and  judicial  review,  and  that  is  what  this  bill  is  limited  to 
except  for  the  few  things  in  section  6,  but  it  would  get  into  the  most 
difficult  subject  matter  of  all,  and  that  is  the  exercise  of  discretionary 
power  in  the  absence  of  hearing  safeguards.  It  could  require  openness 
in  the  exercise  of  discretionary  power;  it  does  not  do  that.  It.  deals 
with  the  product,  but  it  does  not  deal  with  the  process.  It  could  forbid 
secrecy  except  when  special  reasons  justify  secrecy  in  the  process.  It 
could  require  findings  of  fact  and  statements  of  reasons  for  some  deter¬ 
minations  even  when  hearings  are  not  required.  This  bill  does  not 
even  do  that  for  all  adjudication.  I  think  it  ought  to  do  it  for  some 
exercise  of  discretionary  power.  We  can  find  out  what  are  the  areas 
where  that  is  feasible. 

We  could  require  a  system  of  precedents  and  of  consistency,  even 
when  you  do  not  have  a  proceeding  and  even  when  you  do  not  have 
any  kind  of  formality.  A  good  bill  would  require  the  exploitation  of 
the  principle  of  check  even  when  the  procedures  are  as  informal  as 
conversation.  Some  agencies  are  doing  that  to  some  extent,  and  we 
can  learn  from  those  agencies  that  are  doing  it. 

A  good  bill  would  provide  criteria  on  the  subject  of  exhaustion  of 
administrative  remedies.  This  is  the  subject  matter  of  much  confusion 
in  judicial  opinions.  I  have  recommended  in  my  treatise  a  way  to 
resolve  that  confusion.  A  half  dozen  courts  have  adopted  that,  in¬ 
cluding  some  of  the  lower  Federal  courts.  It  is  possible  that  we  are 
on  our  way  to  work  that  out,  but  it  would  be  much  better  if  that  kind 
of  system  could  be  written  into  a  statute  which  would  be  authoritative 
and  take  care  of  the  problem.  I  think  the  problem  can  be  properly 
resolved  by  legislation.  This  bill  does  not  even  attempt  to  deal  with 
exhaustion  of  administrative  remedies. 

One  of  the  subjects  of  administrative  law  that  is  most  confusing  of 
all  is  the  subject  of  ripeness.  On  no  other  subject  is  Supreme  Court 
law  so  contradictory.  The  Court  closes  the  judicial  doors  to  cases  that 
many  observers  think  are  deserving  of  consideration,  and  the  Court 


ADMINISTRATIVE  PROCEDURE  ACT 


177 


opens  the  j  udicial  doors  to  many  cases  that  many  observers  think  are 
not  deserving  of  consideration.  The  cases  are  going  in  all  directions 
and  the  Supreme  Court  is  often  violating  its  own  case  law.  We  have 
had  some  extreme  views  that  have  been  developed  within  the  Supreme 
Court  which  we  are  now  in  the  process,  I  think,  of  getting  away  from. 
A  little  push  by  Congress  on  this  difficult  subject  could  help  the  judges 
in  developing  a  much  better  system.  We  are  litigating  altogether  too 
many  questions  of  whether  the  judicial  doors  are  open  or  closed  to  cases 
in  the  name  of  ripeness  or  lack  of  ripeness. 

A  good  bill  would  deal  with  the  subject  of  nonstatutory  remedies  or 
forms  of  proceedings.  What  is  needed  above  all  is  to  get  rid  of  man¬ 
damus  and  suits  in  the  nature  of  mandamus.  Rule  81(b)  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure  provides  that  mandamus  is  hereby 
abolished.  It  was  recognized  way  back  there  in  the  1920’s  or  1930’s 
that  mandamus  ought  to  be  abolished.  But  it  has  survived  its  aboli¬ 
tion.  It  has  just  a  new  name  now,  relief  in  the  nature  of  mandamus. 

What  is  wrong  with  it  is  that  it  is  governed  by  intricacies  developed 
out  of  the  Middle  Ages  that  no  longer  have  any  good  sense  in  them 
for  modem  problems.  The  way  to  get  mandatory  relief  today  that  is 
satisfactory  is  the  mandatory  injunction.  But  because  of  the  manda¬ 
mus  tradition,  many  courts  will  tend  to  relate  the  mandatory  injunc¬ 
tion  to  mandamus  and  will  follow  the  needless  and  harmful  intricacies. 
We  could  simply  provide  in  one  sentence  that  relief  in  the  nature  of 
mandamus  shall  no  longer  be  available,  that  anybody  who  wants  man¬ 
datory  relief  shall  ask  for  mandatory  injunction,  and  that  mandatory 
injunction  shall  be  governed  by  equitable  principles,  not  by  the  prin¬ 
ciples  of  mandamus  law. 

(A  complete  statement  by  Mr.  Davis  follows:) 

Comments  on  Administrative  Procedure  Bill,  S.  1336,  89th  Congress,  by 
Kenneth  Culp  Davis,  Professor  of  Law,  University  of  Chicago 

This  year’s  bill  is  a  better  one  than  last  year’s.  Indeed,  I  have  counted  about 
30  of  my  recommendations  of  last  year  that  have  been  adopted  and  incorpo¬ 
rated  in  the  present  bill.  From  my  subjective  standpoint,  that  is  real  progress ! 
The  changes  I  have  recommended  include  major  ones,  as  well  as  the  correction 
of  a  good  many  ineptitudes.  I  am  especially  pleased  that  almost  all  of  the  ex¬ 
treme  positions  of  the  American  Bar  Association  have  been  rejected,  including 
especially  their  extreme  positions  on  evidence,  on  separation  of  functions,  on 
reviewability,  and  on  scope  of  review. 

The  present  draft  is  beginning  to  look  a  little  bit  like  the  kind  of  thing  that 
Congress  can  properly  enact.  The  most  serious  infirmities  in  the  present  draft, 
in  my  opinion  are  in  section  3(c)  and  in  section  8.  I  shall  state  my  criticisms  sec¬ 
tion  by  section.  Then  at  the  end  of  my  remarks  I  shall  try  to  put  this  bill  into 
a  large  perspective,  and  I  shall  try  to  state  constructively  what  I  think  a  good 
administrative  procedure  bill  should  do. 

The  new  definitions  in  section  2(d)  of  order,  opinion,  and  adjudication  are 
based  upon  my  recommendations  of  last  year,  and  I  approve  them.  They  seem 
to  me  to  improve  upon  the  definitions  in  the  present  Administrative  Procedure 
Act.  But  I  have  two  small  suggestions  about  these  definitions.  In  the  first 
sentence,  the  words  “in  any  proceeding”  do  no  good  and  may  possibly  do  harm. 
Most  orders  are  issued  without  anything  in  the  nature  of  what  we  commonly 
call  “proceedings.”  although  I  confess  that  I  am  unable  to  define  “proceed¬ 
ings,”  and  although  the  bill  fails  to  define  “proceedings”  despite  the  words  on 
the  subject  in  section  2(g).  I  also  suggest  that  in  the  second  sentence,  defining 
opinion  the  words  “presented  on  the  record”  should  be  deleted.  Opinions  are 
often  written  in  cases  that  are  not  determined  on  the  record. 

Perhaps  I  should  point  out  that  the  changes  in  section  2(d)  are  not  merely 
changes  in  meanings  of  terms.  They  involve  rather  important  changes  in  appli- 
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cabiiity  of  the  act’s  provisions.  For  instance,  ratemaking  for  a  single  company 
has  never  been  subject  to  the  provisions  of  section  5  of  the  Administrative  Pro¬ 
cedure  Act.  Because  of  the  changes  in  section  2(d),  ratemaking  for  a  single 
company  will  become  adjudication,  and  it  will  be  subject  to  section  5.  I  think 
this  is  a  good  result. 

Section  3  is  slightly  improved  over  last  year’s  version,  but  much  additional 
work  on  it  is  still  needed,  in  my  opinion,  especially  on  section  3(c) . 

My  suggestions  of  last  year  to  eliminate  the  exceptions  at  the  beginning  of  the 
section  have  been  adopted,  and  I  think  that  is  a  gain. 

.Section  3(a)  adopts  two  suggestions  I  made  last  year,  and  I  find  it  quite 
satisfactory  in  its  present  form. 

Section  3(b)  adopts  many  of  my  suggestions  of  last  year,  and  I  think  it  is 
greatly  improved.  One  of  my  suggestions,  however,  has  been  carried  too  far. 
I  recommended  that  a  provision  be  included  to  require  opening  to  public  inspection 
the  portions  of  operating  instructions  to  an  agency’s  staff  that  amount  to  sub¬ 
stantive  law.  Section  3(b)  now  requires  opening  to  public  inspection  “staff 
manuals  and  instructions  to  staff  that  affect  any  member  of  the  public,  unless 
such  materials  are  promptly  published  and  copies  offered  for  sale.”  I  have  two 
suggestions  about  this:  (1)  The  “unless”  clause  is  useless  and  should  be  elimi¬ 
nated.  (2)  Opening  to  the  public  all  instructions  “that  affect  any  member  of 
the  public”  goes  too  far  and  needs  to  be  cut  back.  For  instance,  one  who  is 
investigated  may  be  affected  by  instructions  to  the  investigator  about  how  to 
investigate,  but  some  such  instructions  are  properly  confidential.  1  recommend 
that  the  provision  be  revised  to  read  as  follows :  “staff  manuals  and  instructions 
to  staff  to  the  extent  that  they  embody  agency  interpretations  of  law.” 

Although  I  warmly  approve  the  purpose  behind  section  3(c),  I  think  it  has 
not  been  responsibly  drafted.  The  exemptions  in  section  3(e)  are  much  too 
crude. 

The  requirement  that  each  agency  shall  “make  all  its  records  promptly  avail¬ 
able  to  any  person,”  except  for  what  is  contained  in  the  eight  exemptions  of 
3(e)  is  not  limited  to  current  or  future  records. 

Has  anyone  ever  made  an  estimate  as  to  how  many  billion  dollars,  or  tens  of 
billions,  might  have  to  be  spent  to  go  through  all  records  of  all  executive  de¬ 
partments  and  all  independent  agencies  and  sort  out  the  exempt  information 
from  the  information  that  is  not  exempt? 

The  fact  is  that  agency  records  since  1789  have  not  been  kept  in  such  a  way 
that  the  items  within  the  eight  exemptions  are  separated  from  other  items. 
Perhaps  it  would  take  the  whole  population  of  the  United  States  several  years 
to  do  the  sorting,  even  if  the  whole  population  were  freed  from  other  tasks. 

Yet  under  this  bill  as  drafted,  a  single  plaintiff  could  name  all  executive  de¬ 
partments  and  all  agencies  as  defendants  in  a  single  proceeding,  and  the  court, 
if  it  is  faithful  to  the  language  of  the  statute,  would  be  required  to  order  all  the 
departments  and  all  the  agencies  to  make  all  their  records  “promptly”  available 
to  the  plaintiff,  minus  what  is  in  the  eight  exemptions. 

I  weigh  my  words  carefully,  and  I  speak  without  exaggeration  when  I  say  that 
my  judgment  is  that  3(c)  as  modified  by  3(e)  is  irresponsible.  I  implore  this 
committee  to  discharge  its  responsibility  and  to  consider  further  whether  it  can 
be  enacted  in  its  present  form. 

If  3(c)  and  3(e)  are  not  drafted  with  greater  refinement,  my  opinion  is  that 
any  responsible  President  will  be  forced  to  veto  the  entire  bill. 

A  simple  change  that  is  obviously  necessary  is  to  limit  the  words  “all  its 
records”  to  “all  records  compiled  after  the  effective  date  of  this  act.”  That  would 
meet  a  part  of  my  objections  but  not  all  of  them.  I  think  a  great  deal  of  com¬ 
mittee  staff  work  for  6  months  to  a  year  is  necessary  in  order  to  develop  the 
needed  refinements  in  the  eight  exemptions  of  section  3(e). 

Perhaps  I  should  add  parenthetically  that  H.R.  5012,  introduced  by  Representa¬ 
tive  Moss  February  17,  1965,  provides  that  “Every  agency  shall  *  *  *  make  all 
its  records  promptly  available  to  any  person  except  information  that  is  *  *  * 
specifically  required  by  the  President  to  be  withheld  *  *  The  result  of  this 
is  to  labor  to  legislate  and  to  leave  us  precisely  where  we  are  now.  Under  the 
present  system,  each  agency  in  general  determines  what  shall  be  concealed  and 
what  shall  be  disclosed.  The  President,  of  course,  has  to  act  through  each 
agency,  of  necessity.  >So  under  H.R.  5012,  each  agency  will  in  practical  effect 
continue  to  determine,  as  now,  each  question  of  concealment  or  disclosure,  and 
no  gain  will  be  accomplished. 
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I  recommend  that  section  3(c)  of  the  Administrative  Procedure  Act  be  left 
unchanged  until  the  necessai’y  staff  work  has  been  done  to  draft  a  proper 
substitute. 

Although  nearly  all  the  recommendations  I  made  about  last  year’s  draft  of 
section  4  have  been  adopted  in  the  present  draft,  some  features  of  the  present 
draft  seem  to  me  unsatisfactory. 

The  elimination  of  the  exceptions  for  interpretative  rules  and  general  state¬ 
ments  of  policy  may  be  undesirable,  although  all  the  considerations  are  not  on  one 
side.  (If  the  choice  were  merely  between  (a)  party  participation  and  (b)  no 
party  participation  in  the  making  of  interpretative  rules  and  general  statements 
of  policy,  then  I  would  favor  party  participation,  and  I  would  go  along  with 
the  present  draft  on  this  point.  But  that  is  not  the  choice.  The  crucial  con¬ 
sideration  is  that  nothing  in  S.  1336  or  in  any  other  legislation  can  compel 
agencies  to  disclose  all  the  policies  that  have  become  clarified  in  the  minds  of 
the  administrators.  Nothing  can  prevent  an  agency  from  failing  to  disclose 
policies  to  affected  parties. 

Indeed,  I  think  that  in  the  present  stage  of  development  of  the  Federal  ad¬ 
ministrative  process,  one  of  the  major  failings  of  most  agencies  is  reluctance 
to  clarify  the  law  they  administer.  For  this  reason,  I  think  that  everything 
should  he  done  that  can  he  done  to  encourage  agencies  to  move  toward  earlier 
clarification.  Two  of  the  main  methods  for  such  earlier  clarification  are  in¬ 
terpretative  rules  and  general  statements  of  policy.  Good  legislation  should 
avoid  any  kind  of  new  barriers  to  issuance  of  interpretative  rules  and  general 
statements  of  policy. 

On  the  problem  of  whether  or  not  the  procedural  requirements  of  section  4 
should  be  applied  to  interpretative  rules  and  general  statements  of  policy,  the 
primary  concern  of  affected  parties  relates  to  the  agencys’  choice  between  (a) 
disclosure  of  policies,  and  (b)  concealment  of  policies. 

On  this  choice,  the  impact  of  the  present  draft  of  section  4  is  on  the  wrong 
side.  The  present  draft,  if  adopted,  will  discourage  agencies  from  issuing  either 
interpretative  rules  or  general  statements  of  policy. 

Even  though  I  prefer  party  participation,  I  do  not  want  to  pay  the  price  in 
terms  of  discouraging  more  frequent  use  by  the  agencies  of  interpretative  rules 
and  general  statements  of  policy.  Therefore  I  favor  continuing  the  present 
exemption  from  section  4  of  interpretative  rules  and  general  statements  of  policy. 

In  section  4,  I  do  not  like  the  three  statements  that  “the  agency  shall  make 
its  decision.”  This  is  bad  as  a  matter  of  language ;  we  do  not  customarily  call 
the  promulgation  of  rules  a  “decision.”  What  should  be  said  is  that  “the  agency 
shall  promulgate  the  rules.” 

The  provision  in  section  4(c)  (2)  that  “the  officer  who  presided  shall  make 
a  recommended  decision”  is  a  bad  one.  Section  8(a),  even  in  an  adjudication 
required  by  statute  to  be  determined  on  the  record,  is  less  strict,  for  it  adds  the 
words  “except  where  such  officers  become  unavailable  to  the  agency.”  At  least 
such  an  “except”  clause  should  be  added.  But  in  rulemaking,  I  see  no  need 
for  requiring  the  same  officers.  I  would  strike  the  provision  entirely.  If  it  is 
kept,  I  would  substitute  “recommended  rules”  for  “recommended  decision.” 

Section  4(h)  exempts  “advisory  interpretations  and  rulings  of  particular 
applicability.”  I  see  no  more  reason  for  exempting  “advisory”  interpretations 
than  any  other  interpretations.  I  recommend  striking  the  word  “advisory.”  I 
think  this  exemption  ought  to  include  “action  of  particular  applicability,  such 
as  orders,  interpretations,  and  rulings.” 

In  section  5,  the  elimination  of  the  exceptions  from  the  introductory  clause 
conforms  to  my  recommendations  of  last  year.  So  does  the  change  of  the  rest 
of  the  introductory  clause  to  substantially  what  it  has  been  in  the  Administrative 
Procedure  Act. 

In  section  5(a)  (3),  the  word  “order”  is  used  twice  for  what  should  be  called 
“statement.”  We  must  remember  that  “order”  is  defined  in  section  2(d)  to  mean 
a  final  disposition. 

The  provision  of  section  5(a)  (5)  that  “Every  agency  shall  by  rule  provide  for 
abridged  procedures  which  shall  be  on  the  record  *  *  *”  goes  too  far.  The 
word  “shall”  should  be  changed  to  “may.”  For  instance,  an  examiner  handling 
social  security  claims  for  old  age,  survivors,  and  disability  insurance,  uses  pro¬ 
cedures  that  are  about  as  fully  abridged  as  they  can  be,  and  yet  they  come  under 
section  5(a)  (4)  concerning  “regular  hearing  procedure.” 
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The  provision  of  section  5(a)  (5)  that  “agency  personnel  of  appropriate 
ability”  may  conduct  hearings  in  the  modified  hearing  procedure  undermines 
the  whole  idea  of  having  a  staff  of  examiners  who  are  specially  qualified. 

The  last  sentence  of  section  5(a)(5),  that  the  officer  who  conducted  the 
abridged  proceeding  “shall  make  his  decision”  needs  to  be  qualified  to  conform 
to  section  8(a)  ;  the  words  should  be  “shall  make  his  decision  except  when  he 
becomes  unavailable  to  the  agency.” 

The  provision  of  section  5(a)(6)(A)  on  separation  of  functions  now  eliminates 
the  earlier  extremism  and  is  entirely  satisfactory.  But  the  provision  of  section 
5(a)(6)(B)  that  “no  presiding  officer  *  *  *  shall  consult  with  any  person  or 
agency  on  any  fact  in  issue  *  *  *”  goes  too  far.  Sensible  examiners  are  not 
likely  to  comply  with  it.  Two  examiners  will  go  'to  lunch  together  and  talk 
about,  each  other’s  cases.  When  an  examiner  is  not  sure  how  to  interpret  testi¬ 
mony  of  an  expert  witness,  the  examiner  should  be  allowed  to  consult  an  agency 
specialist  about  the  meaning  of  unfamiliar  terms,  or  about  the  question  whether 
the  examiner  may  take  official  notice,  or  about  the  interpretation  of  some  spe¬ 
cialized  concepts.  If  the  agency  heads  are  free  to  consult  agency  specialists 
who  have  not  participated  in  investigating,  prosecuting,  or  advocating,  the 
examiner  should  be  free  to  consult  the  same  agency  specialists.  If  the  examiner 
does  consult  them,  the  procedural  protection  for  the  adversely  affected  party  will 
be  helped,  not  hurt,  because  then  that  party  will  have  a  chance  to  know  at  an 
earlier  time  what  the  specialist  will  advise  the  agency,  and  will  have  a  chance 
to  meet  that  advice  before  the  agency’s  decision  has  been  announced. 

The  provision  of  section  5(a)  (7)  that  in  an  emergency  “an  agency  may  take 
action  without  the  notice  or  other  procedures  required  by  this  subsection”  fails 
to  do  what  it  apparently  attempts  to  do.  If  it  means  that  an  agency  may  in  an 
emergency  act  without  a  hearing,  then  it  has  no  effect  whatsoever,  because  the 
requirement,  of  hearing  does  not  come  from  “this  subsection.”  If  it  does  not 
mean  that,  then  it  is  harmful ;  for  instance,  if  a  hearing  must  be  held,  no  gain 
is  made  in  taking  care  of  the  emergency  by  providing  that  the  prosecutors  may 
participate  in  deciding.  The  existing  law  adequately  takes  care  of  emergency 
action.  The  entire  provision  of  section  5(a)(7)  fails  to  do  any  good  and  it 
should  be  deleted. 

Section  5(b)  applies  to  “all  other  cases  of  adjudication  except  those  involving 
inspections  and  tests.”  More  than  90  percent  of  “other  cases  of  adjudication” 
are  cases  in  which  no  hearing  is  held.  For  instance,  during  1963  the  FCC 
licensed  735,000  transmitters,  and  each  case  was  an  adjudication,  but  during  the 
year  the  FOC  in  all  types  of  its  business  held  only  226  hearings.  The  Immigra¬ 
tion  Service  adjudicated  693.000  cases,  but  it  held  only  13,000  hearings.  The 
Social  Security  Administration  adjudicated  3  million  cases,  but  held  only  28,000 
hearings.  Yet  section  5(b)  is  drafted  as  though  every  adjudication  involves  a 
hearing.  For  instance,  it  says  that  “Without  delay  after  the  conclusion  of  the 
proceeding,  the  officer  who  lias  conducted  it  shall  make  his  decision.”  These 
words  are  unreal.  The  typical  adjudication  does  not  involve  a  “proceeding” 
that  is  “conducted”  by  an  officer.  In  the  typical  adjudication,  an  application  is 
made  in  writing,  the  agency’s  employee  grants  or  denies  it  in  the  name  of  the 
agency,  and  nothing  more  is  done. 

Section  5(c)  never  gets  around  to  saying  what  it  applies  to.  Section  5(a) 
applies  to  adjudications  required  to  be  on  the  record  after  opportunity  for  agency 
hearing,  and  section  5(b)  applies  to  other  adjudications.  If  section  5(c)  applies 
to  all  adjudications,  as  it  may,  then  it  is  ill  conceived,  because  it  provides  oppor¬ 
tunity  to  settle  “in  advance  of  the  hearings,”  and  no  hearings  are  held  in  more 
than  nine-tenths  of  adjudications.  If  it  applies  only  to  cases  in  which  hearings 
are  held,  then  it  is  bad  as  a  matter  of  substance,  because  parties  should  have  the 
opportunity  to  settle  cases  that  may  be  decided  without  hearings. 

Section  6(a)  moves  in  the  right  direction  in  providing  the  right  to  lie  “ac¬ 
companied.  represented,  and  advised  by  counsel,”  but  this  right  should  be  un¬ 
qualified.  not  qualified.  It  should  not  be  limited  to  “investigations”  and  “pro¬ 
ceedings”  but  it  should  apply  to  all  dealings  between  “any  person”  and  “any 
agency.”  The  provision  should  read :  “Any  person  who  voluntarily  or  involun¬ 
tarily  appears  before  any  agency  or  representative  thereof  shall  be  accorded 
the  right  to  be  accompanied,  represented,  and  advised  by  counsel  or,  if  per¬ 
mitted  by  the  agency,  by  other  qualified  representative.”  It  should  apply  to  per¬ 
sons  who  seek  from  an  agency  such  things  as  advice,  formal  advisory  opinions, 
declaratory  orders,  a  prosecution  of  someone,  a  refusal  to  prosecute,  initiation 
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of  a  proceeding,  agency  sponsorship  of  legislation,  an  investigation,  a  limitation 
on  an  investigation,  disclosure  of  information,  nondisclosure  of  information. 
The  provision  for  right  to  counsel  should,  in  short,  apply  to  all  dealings  between 
any  person  and  any  agency’s  representative. 

Section  0(e)  provides:  “Unless  otherwise  provided  by  statute,  every  agency 
shall  by  rule  provide  for  the  issuance  of  subpenas  and  shall  issue  subpenas  upon 
request  to  any  party  to  an  adjudication  and  shall  by  rule  designate  officers,  in¬ 
cluding  the  presiding  officer,  who  are  authorized  to  sign  and  issue  such  subpenas.” 
Does  this  sentence  authorize  agencies  which  now  have  no  subpena  power  to  issue 
subpenas?  If  that  is  the  intent,  it  should  say  so.  If  that  is  not  the  intent,  then 
the  words  should  be  limited  to  agencies  that  have  a  subpena  power. 

The  second  sentence  of  section  6(e)  says  that  the  presiding  officer  or  the 
agency  may  quash  a  subpena  for  reasons  of  relevance  or  scope.  What  if  the  ob¬ 
jection  is  to  jurisdiction  or  authority  to  issue  the  subpena?  What  if  the  re¬ 
sistance  to  the  subpena  is  on  grounds  of  self -incrimination?  What  if  other  ap¬ 
propriate  objections  are  made?  I  suggest  that  the  sentence  should  read :  “When 
objection  is  made  to  the  subpena,  the  presiding  officer  or  the  agency  may  quash 
or  modify  it.” 

Section  6(f)  provides:  “Prompt  notice  shall  be  given  of  the  denial  in  whole 
or  in  part  of  any  written  application,  petition,  or  other  request  of  any  inter¬ 
ested  person  made  in  connection  with  any  agency  proceeding.”  Supposing  an 
application,  petition,  or  other  request  is  made  that  is  not  “in  connection  with  any 
agency  proceeding.”  Frankly,  I  don’t  know  what  applications  are  or  are  not 
"in  connection  with  any  agency  proceeding,”  for  I  don’t  know  the  meaning  of 
“proceeding,”  and  the  definition  in  section  2(g)  does  not  help  me.  But  what 
I  do  know  is  that  prompt  notice  should  be  given  of  denial  of  any  application, 
whether  or  not  in  connection  with  a  proceeding.  Why  not  strike  the  words  “in 
connection  with  any  agency  proceeding”?  Similarly,  the  requirement  in  the 
second  sentence  of  section  6(f)  of  a  simple  statement  of  reasons  should  apply, 
whether  or  not  the  application  is  in  connection  with  a  proceeding. 

Section  7(c)  rejects  the  extreme  position  of  the  American  Bar  Association 
about  evidence.  The  present  provision  seems  to  me  entirely  satisfactory. 

The  provision  of  section  7(d)  about  official  notice  seems  to  me  unobjectionable, 
except  that  it  passes  up  the  opportunity  to  do  some  good  on  this  subject,  as  I 
proposed  last  year. 

The  last  sentence  of  section  8(a)  says:  “In  proceedings  in  which  the  agency 
presides  at  the  taking  of  evidence,  its  decision  shall  be  the  final  agency  action 
in  the  proceeding.”  This  provision  is  unsound,  because  it  cuts  off  rehearing  or 
reconsideration.  The  decision  should  be  final  only  if  the  agency  makes  it  final ; 
it  should  not  be  final  if  the  agency  decides  to  reconsider.  The  sentence  should 
be  deleted.  It  is  not  only  unsound  but  it  is  also  unnecessary. 

By  limiting  appeals  to  “the  questions  raised  by  the  exceptions,”  and  by  limit¬ 
ing  exceptions  with  respect  to  findings  to  assertions  that  findings  are  “clearly 
erroneous,”  section  8(c)  (1)  has  the  effect  of  withdrawing  from  the  agency  the 
power  upon  an  appeal  to  set  aside  a  finding  which  it  deems  to  be  erroneous.  This 
means  a  withdrawal  of  power  from  the  agency ;  it  means  that  to  some  extent 
the  power  that  each  agency  has  had  will  be  divided  between  the  agency  and  the 
examiner.  It  the  agency  no  longer  has  full  power  over  factual  determinations, 
surely  the  agency  can  no  longer  have  responsibility  for  results  in  its  field,  for 
responsibility  can  be  no  broader  than  power.  The  provision  is  unsound.  The 
sound  and  essential  idea  is  that  of  section  8(a)  of  the  Administrative  Procedure 
Act,  that  the  agency  on  appeal  or  review  shall  have  “all  the  powers  which  it 
would  have  in  making  the  initial  decision.”  This  idea  should  be  retained. 

The  requirement  of  section  8(c)(2)  that  an  appeal  board  must  be  composed 
of  agency  members  or  hearing  examiners  unduly  limits  the  agency  with  respect 
to  composition  of  an  appeal  board.  The  FCC’s  highly  successful  review  board 
is  not  composed  of  either  agency  members  or  hearing  examiners  ;  perhaps  it 
would  not  be  so  successful  if  it  were.  The  agency  should  be  given  full  freedom 
in  making  selections  of  personnel  for  appeal  boards. 

Section  8(c)(2)  in  its  present  form  does  not  allow  the  agency  to  refuse  to 
consider  an  appeal  until  after  the  appeal  board  has  considered  it  and  made  a 
decision.  The  agency  should  have  power  to  make  this  choice.  The  agency  should 
also  have  power  to  determine  by  rule  what  classes  of  cases  shall  go  to  the  appeal 
board  and  what  classes  of  cases  shall  go  from  the  presiding  officer  directly  to  the 
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agency.  And  the  agency  should  have  power  to  review  or  refuse  to  review  any  de¬ 
cision  of  the  appeal  board. 

Section  8(c)  (3)  applies  only  to  the  agency  and  not  to  the  appeal  board.  It 
should  apply  also  to  the  appeal  board. 

The  most  objectionable  feature  of  the  entire  bill,  S.  1336,  is  the  push  made  in 
section  8  to  divide  power  between  the  agency  and  its  subordinates.  All  finai 
power  over  all  questions,  subject  to  judicial  review,  should  be  in  the  agency,  and 
the  agency  should  continue  to  have  full  responsibility  for  all  decisions.  That 
the  agency  must  work  through  a  staff,  including  presiding  officers,  should  not 
mean  that  power  will  be  withdrawn  from  the  agency.  No  power  should  be 
transferred  from  the  agency  to  presiding  officers.  The  agency  should  not  in 
any  degree  lose  control  within  the  area  where  it  has  responsibility. 

These  remarks  are  addressed  especially  to  section  8(c)  (4),  which  seems  to  me 
alarmingly  unsound.  The  agency’s  power  to  review  on  its  own  motion  is  there 
limited  to  questions  of  law  and  policy;  the  first  sentence,  through  the  word 
“only,”  says  that  an  agency  may  not  “order  the  case  before  it  for  review”  on 
the  ground  that  the  findings  are  erroneous.  Each  agency  should  continue  to  have 
this  power. 

The  second  sentence  of  section  8(c)  (4)  seems  to  me  especially  queer  in  several 
respects.  Under  the  first  sentence,  the  agency  may  not  order  a  case  before  it 
because  it  disagrees  with  a  finding  of  fact ;  under  the  second  sentence,  the 
agency  may  raise  “any  issue  of  fact  it  deems  material.”  Does  this  mean  that 
if  the  only  question  in  a  case  is  one  of  fact,  the  agency  is  pow7erless  to  review,  no 
matter  how  strongly  it  disagrees  with  the  findings?  Does  it  also  mean  that  if 
a  case  involves  a  question  of  fact  and  a  question  of  policy,  the  agency  may  re¬ 
view  both  questions?  If  so,  the  question  of  the  agency’s  power  to  review  ques¬ 
tions  of  fact  will  depend  upon  the  utterly  fortuitous  question  whether  the  case 
also  happens  to  involve  a  question  of  policy,  and  such  a  result  is  ridiculous. 
But  if  this  is  not  what  section  8(c)  (4)  means,  then  it  has  a  meaning  that  I  am 
unable  to  find. 

The  second  sentence  of  section  8(c)(4)  is  also  objectionable  for  additional 
reasons.  The  proviso  says  that  “if  the  agency  raises  any  issue  of  fact  it  deems 
material,  the  agency  shall  remand  the  case  with  instructions  for  further  pro¬ 
ceedings  before  the  presiding  officer.”  Does  the  term  “further  proceedings  before 
the  presiding  officer”  mean  that  the  hearing  will  be  reopened  for  taking  addi¬ 
tional  evidence?  This  is  what  it  seems  to  mean.  But  any  such  “further  pro¬ 
ceedings”  will  be  complete  nonsense  in  any  case  in  which  all  the  evidence  that 
should  be  taken  has  already  been  taken,  and  nine-tenths  or  more  of  the  cases  in 
which  “the  agency  raises  any  issue  of  fact”  will  be  of  that  character. 

What  is  the  agency  to  do  if  it  finds  that  the  presiding  officer’s  findings  are  not 
supported  by  substantial  evidence?  Does  the  agency  have  less  power  with  re¬ 
spect  to  findings  that  go  out  in  the  agency’s  name  than  a  reviewing  court  has? 
The  answer  to  this  question  is  yes  if  the  words  are  interpreted  according  to  their 
plain  meaning,  and  yet  any  such  result  would  be  absurd. 

Does  the  agency  have  to  allow  the  taking  of  further  evidence  even  if  it  believes 
that  no  further  evidence  need  be  taken?  The  answer  to  this  question  is  yes  if 
the  words  are  interpreted  according  to  their  plain  meaning,  and  yet  any  such 
result  would  be  absurd. 

What  I  am  saying  is  that  section  8(c)  (4)  seems  to  me  a  complete  absurdity. 
I  see  no  cure  for  it  but  to  strike  it  in  its  entirety  and  start  again.  The  only 
words  that  should  be  kept  are  the  following  ones:  “On  such  review  the  agency 
shall  have  all  the  power  it  would  have  if  it  were  initially  deciding  the  proceeding,” 
except  that  the  word  “proceeding”  should  be  changed  to  “case.”  Such  a  provision 
should  be  unqualified,  and  all  other  provisions  of  the  bill  should  be  in  conformity 
with  the  vital  principle  of  this  provision. 

Section  8(c)  (5)  provides:  “The  action  on  review  or  on  appeal  if  no  review  is 
taken  shall  be  on  the  record  and  be  the  final  action  of  the  agency  except  when 
the  decision  is  remanded  or  set  for  reconsideration  or  rehearing.”  Each  element 
of  this  strange  sentence  seems  to  me  either  undesirable  or  unnecessary :  ( 1 )  The 
idea  that  “action  *  *  *  shall  be  on  the  record”  is  all  wrong.  The  finding  of 
facts  must  be  on  the  record.  The  conclusions  of  law  need  not  be  on  the  record. 
The  determination  of  policy  need  not  be  on  the  record.  The  “action"  is  not 
on  the  record.  (2)  The  phrase  “if  no  review  is  taken”  does  violence  to  legal 
language.  A  party  “takes”  an  appeal.  But  an  agency  does  not  “take”  review. 
(3)  The  statement  that  “action  *  *  *  shall  be  *  *  *  final  *  *  *  except  when 
the  decision  is  remanded  or  set  for  reconsideration  or  rehearing”  accomplishes 
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no  useful  purpose,  and  it  may  be  harmful.  Without  setting  the  case  for  recon¬ 
sideration  or  rehearing,  the  agency  may  want  to  make  a  correction  in  its  order  or 
in  its  opinion.  All  courts  and  all  agencies  have  power  within  a  limited  period  to 
make  changes  and  to  express  afterthoughts,  without  setting  the  case  for  recon¬ 
sideration  or  rehearing.  This  customary  power  should  not  be  taken  away. 
Since  section  8(c)(5)  does  no  good  and  since  it  is  harmful  in  several  ways,  it 
should  be  deleted  in  its  entirety. 

Section  9(a)  says:  “Every  agency  shall  have  a  duty  *  *  *  to  set  *  *  *  any 
investigation  *  *  *  required  to  be  conducted  pursuant  to  this  act  *  *  This 
makes  no  sense,  since  this  act  does  not  require  any  investigation  to  be  conducted. 
The  whole  provision  of  section  9(a)  is  badly  drafted.  The  last  sentence  for¬ 
bids  any  “substantive  rule”  except  “within  jurisdiction.”  Why  the  word  “sub¬ 
stantive”?  Is  it  the  intent  that  procedural  rules  need  not  be  within  jurisdic¬ 
tion  ?  I  would  strike  all  of  section  9(a),  for  it  does  no  good. 

The  introductory  clause  of  section  10  seems  to  me  all  right  in  substance  but 
bad  in  the  draftsmanship.  It  seems  to  me  illogical  to  have  two  phrases,  one  re¬ 
ferring  to  what  is  precluded  by  law  and  the  other  to  what  is  precluded  by 
statute.  One  is  wholly  included  within  the  other.  Apparently  the  intent  is  to 
make  no  change  in  the  results  under  the  Administrative  Procedure  Act.  If  that 
is  the  intent,  then  a  good  way  to  express  that  intent  would  be  my  making  no 
change  in  the  language  of  the  Administrative  Procedure  Act.  If  the  intent  is 
to  make  some  change,  then  that  intent  should  be  expressed.  For  my  part,  I 
would  leave  the  introductory  clause  of  section  10  as  it  is  in  the  Administrative 
Procedure  Act. 

The  provision  of  section  10(a)  seems  to  me  to  be  excellent.  I  assume  that  it 
means  that  a  Federal  taxpayer  will  have  standing  to  challenge  an  illegal  expendi¬ 
ture  by  a  Government  agency,  but  this  is  far  from  clear  and  should  be  made  clear. 
The  question  of  a  taxpayer’s  standing  is  a  major  one.  It  should  not  be  dealt  with 
in  such  a  cryptic  fashion. 

Probably  the  most  important  provision  in  S.  1336  is  the  last  sentence  of  section 
10(b)  :  “The  action  for  judicial  review  may  be  brought  against  the  agency  by  its 
official  title.”  Heretofore,  nonstatutory  remedies  for  judicial  review  have  had  to 
be  brought  against  officer’s,  not  against  agencies,  because  sovereign  immunity 
has  prevented  such  suits  against  agencies.  Under  this  provision,  suits  for  declara¬ 
tory  judgments,  for  mandatory  relief,  for  prohibitory  or  mandatory  injunction, 
and  for  habeas  corpus  can  be  brought  against  the  agency  by  its  official  title. 
Congressional  authorization  of  such  suits  must  mean  congressional  consent  to 
such  suits,  and  congressional  consent  is  all  that  is  needed  to  escape  from  the 
judge-made  doctrine  that  the  Government  cannot  be  sued  without  its  consent. 

I  hope  I  am  correct  in  my  interpretation  of  the  last  sentence  of  section  10(b). 
I  hope  the  intent  is  to  circumvent  the  doctrine  of  sovereign  immunity.  But  if  this 
is  the  intent,  I  think  it  should  be  made  somewhat  clearer  than  it  is  in  the  present 
draft.  The  present  version  is  likely  to  cause  unnecessary  litigation  over  the 
question  whether  or  not  sovereign  immunity  may  sometimes  be  a  defense. 
Frankly,  I  think  that  occasionally  sovereign  immunity  should  be  a  defense ;  the 
provision  in  its  present  form  can  be  interpreted  to  do  essentially  what  I  want,  but 
it  needs  refinement. 

I  propose  that  the  following  be  substituted  for  the  last  sentence  of  section 
10(b)  :  “The  action  for  judicial  review  may  be  brought  against  the  United  States, 
the  agency  by  its  official  title,  or  the  appropriate  officer.  Consent  is  given  to  an 
award  of  specific  relief  against  the  United  States,  or  against  an  agency  or  officer 
of  the  United  States,  irrespective  of  the  doctrine  of  sovereign  immunity,  in  any 
suit  for  declaratory  judgment,  relief  in  the  nature  of  mandamus,  prohibitory  or 
mandatory  injunction,  or  habeas  corpus,  or  for  any  combination  of  these  remedies, 
in  any  case  or  controversy  in  which  the  court  finds  that  the  issue  or  issues  are 
appropriate  for  judicial  determination,  except  that  one  who  is  by  law  entitled  to 
recover  money  in  an  action  against  the  United  States  may  in  the  discretion  of 
the  court  be  denied  specific  relief  if  the  court  finds  that  ( 1 )  an  award  of  specific 
relief  may  impair  a  governmental  program  and  that  (2)  monetary  relief  is  in  the 
circumstances  a  just  substitute  for  specific  relief.” 

The  last  sentence  of  section  10(c)  seems  to  me  in  part  the  opposite  of  what 
should  be  intended:  “*  *  *  agency  action  otherwise  final  shall  be  final  for  the 
purposes  of  this  subsection  whether  or  not  there  has  been  presented  or  determined 
any  application  for  *  *  *  an  appeal  to  superior  agency  authority.”  The  words 
seem  to  say  that  one  is  entitled  to  appeal  to  superior  agency  authority  may  go  to 
court  before  appealing  to  the  superior  agency  authority.  What  should  be  pro- 
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vided  is  exactly  the  opposite.  One  who  has  a  right  of  administrative  appeal 
should  not  he  entitled  to  go  to  court  until  he  has  taken  his  administrative  appeal. 
My  proposition  is  the  heart  of  the  doctrine  of  exhaustion  of  administrative  reme¬ 
dies,  developed  by  the  courts.  I  assume  that  the  proposal  to  depart  from  what 
every  judge  knows  instinctively  must  stem  from  an  inadvertence  and  is  not 
intended. 

Perspective.— We  have  come  a  long  way  from  the  proposals  of  the  second  Hoover 
Commission’s  Task  Force  in  1955.  In  my  opinion,  their  recommendations  were 
rather  wild  and  would  have  been  extremely  harmful  to  the  Federal  administra¬ 
tive  process.  The  American  Bar  Association  recognized  this,  and  its  first  bill 
moved  in  the  right  direction,  making  the  proposals  milder.  But  it  kept  too  many 
of  the  1955  recommendations,  in  my  opinion.  The  further  history  has  been  one 
of  gradually,  step  by  step,  moving  away  from  the  extreme  recommendations  of 
the  American  Bar  Association.  The  present  bill,  S.  1336,  has  only  a  few  remnants 
of  that  extremism. 

The  present  draft,  now  that  the  extreme  proposals  have  been  eliminated,  does 
not  provide  for  any  very  significant  changes.  The  most  important  are  those  of 
section  3(c)  and  those  of  section  8,  and  these  changes  are  in  my  opinion  highly 
objectionable,  although  I  am  in  complete  agreement  with  the  objectives  of  section 
3  (c) ,  as  distinguished  from  its  crudeness. 

The  most  important  desirable  changes  in  the  present  draft  are,  in  my  opinion, 
those  relating  to  standing  and  those  relating  to  sovereign  immunity.  But  the 
one  on  standing  does  not  say,  as  it  should  say,  that  a  taxpayer  has  standing  to 
challenge  an  illegal  expenditure,  and  the  one  on  sovereign  immunity  is  so  in¬ 
direct  that  I  can’t  be  sure  that  it  deals  with  sovereign  immunity.  Both  of  these 
provisions,  I  think,  need  to  be  clarified. 

Perhaps  the  most  important  remark  that  can  be  made  about  the  present  bill  is 
it  fails  to  reach  most  of  the  trouble  spots  of  administrative  law.  A  good  bill 
would  bring  some  improvements  to  our  system  at  all  the  points  of  greatest 
deficiencies. 

A  good  bill  would  deal  effectively  and  responsibly  with  the  problem  of  govern¬ 
ment  information.  It  would  be  based  upon  comprehensive  studies  that  would  de¬ 
termine  what  information  should  be  kept  confidential  and  what  information 
should  be  open  to  public  inspection.  It  would  open  up  a  very  great  deal  that  is 
now  secret,  and  it  would  do  this  with  enough  refinement  of  detail  that  typical  ad¬ 
ministrators  would  not  be  alarmed  by  it. 

A  good  bill  could  straighten  out  the  complex  and  unsatisfactory  law  about  legis¬ 
lative,  interpretative,  and  retroactive  rules.  The  present  bill  is  silent  on  this  vital 
subject. 

A  good  bill  would  deal  with  the  misuse  of  trial  procedures  for  resolving 
economic  imponderables.  It  would  provide  that  trial  procedure  shall  not  be 
used  except  to  resolve  specific  issues  of  fact.  It  would  end  such  spectacles  as 
the  Civil  Aeronautics  Board’s  taking  evidence,  subject  to  cross-examination,  on 
the  question  of  how  many  airlines,  from  the  standpoint  of  monopoly  and  competi¬ 
tion,  should  fly  between  a  pair  of  cities. 

A  good  bill,  instead  of  providing  for  making  rules  by  trial  methods,  as  this 
one  does,  would  provide  that  trial-type  procedure  shall  not  be  used  for  rule- 
making,  unless  the  agency  finds  that  specified  issues  of  fact  may  most  efficiently 
be  resolved  by  the  method  of  trial. 

A  good  bill  would  deal  with  the  procedural  problems  of  ratemaking,  as  such. 

A  good  bill  would  not  leave  the  problem  of  requirement  of  hearing  to  other 
legislation  and  to  the  courts  through  constitutional  interpretation ;  it  would 
deal  with  that  problem,  instead  of  avoiding  it. 

A  good  bill  would  contain  provisions  to  govern  trial-type  hearings  that  are 
held  even  though  neither  a  statute  nor  a  constitutional  provision  requires  such 
hearings ;  this  bill  contains  nothing  on  this  subject. 

A  good  bill  would  go  much  more  deeply  into  the  extremely  difficult  problems 
of  official  notice.  This  bill  is  satisfactory  on  that  subject  as  far  as  it  goes  but  it 
does  not  go  far  enough  into  the  problem. 

A  good  bill  would  contain  evidence  provisions  not  only  on  the  question  of 
what  evidence  may  be  admitted  but  also  on  the  question  of  what  evidence  may 
suffice  to  support  a  finding.  This  bill  does  not  deal  with  this  subject.  What 
is  most  needed  is  a  clear  provision  that  the  residuum  rule  is  rejected,  that  is, 
that  the  test  of  reliability  of  evidence  is  not  its  admissibility  in  a  jury  trial. 

A  good  bill  would  be  concerned  not  only  with  adjudication,  rulemaking,  and 
judicial  review,  but  also  with  the  most  difficult  and  important  subject  matter 
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of  all — the  vast  and  important  area  of  discretionary  power  which  is  unchecked 
by  either  hearing  safeguards  or  judicial  review.  It  could  require  openness  in  the 
exercise  of  discretionary  power,  forbidding  secrecy  except  when  special  rea¬ 
sons  justify  secrecy.  It  could  require  findings  of  fact  and  statements  of 
reasons  for  some  determination  even  when  hearings  are  not  required.  It  could 
encourage  a  system  of  precedents  and  of  consistency  in  some  classes  of  informal 
action.  It  could  search  for  ways  to  utilize  the  principle  of  check  for  informal 
determinations.  It  could  lay  down  some  rules  about  fair  procedure  even  when 
the  procedure  is  as  informal  as  conversation. 

A  good  bill  would  provide  criteria  on  the  confused  subject  of  exhaustion  of 
administrative  remedies.  This  can  be  done  and  it  should  be  done.  The  present 
bill  is  silent. 

A  good  bill  would  deal  with  the  subject  of  ripeness  for  judicial  review.  On 
no  other  subject  in  the  area  of  administrative  law  has  the  Supreme  Court  so 
often  contradicted  itself  or  so  often  failed  to  follow  the  rules  it  has  laid  down 
for  courts  and  for  practitioners  to  follow.  The  draftsmen  of  the  present  bill 
have  not  even  attempted  to  deal  with  this  subject,  even  though  the  need  for 
legislation  here  is  far  greater  than  it  is  on  many  of  the  subjects  dealt  with  in 
the  present  bill. 

A  good  bill  would  deal  with  nonstatutory  forms  of  proceedings.  The  most 
unsatisfactory  one  is  relief  in  the  nature  of  mandamus.  Mandamus  is  abolished 
by  rule  81(b)  of  the  Federal  Rules  of  Civil  Procedure,  but  it  has  survived  its 
abolition,  in  the  form  of  what  is  called  relief  in  the  nature  of  mandamus. 
What  is  needed  is  to  abolish  relief  in  the  nature  of  mandamus,  with  a  simple 
provision  that  the  only  mandatory  relief  available  in  a  Federal  court  shall  be 
through  mandatory  injunction,  wThich  shall  continue  to  be  controlled  by  equi¬ 
table  considerations,  as  how,  and  not  by  the  harmful  intricacies  of  mandamus 
law. 

A  good  bill  would  deal  with  judicial  review  in  the  form  of  tort  suits  against 
the  Government  and  against  officers.  It  would  build  on  recent  studies  that 
have  been  made,  notably  the  one  by  the  California  Law  Revision  Commission. 
It  would  abolish  some  of  the  exceptions  under  the  Federal  Tort  Claims  Act, 
especially  the  exceptions  for  deliberate  torts.  It  would  deal  with  the  subject 
of  officer  liability  in  tort,  including  the  problem  of  the  relation  between  the 
officer  and  the  Government  when  the  plaintiff  is  entitled  to  recover.  It  would 
in  some  circumstances  substitute  strict  liability  of  the  Government  for  liability 
based  only  on  fault. 

A  good  bill  would  quite  decisively  end  sovereign  immunity  in  suits  for 
specific  relief  and  for  declaratory  judgments,  with  only  slight  designated 
exceptions. 

A  good  bill  would  enlarge  the  area  of  judicial  reviewability.  Much  govern¬ 
mental  action  is  now  unreviewable  that  ought  to  be  subject  to  judicial  check. 
The  draftsmen  of  the  present  bill  have  fluctuated  between  the  two  extremes  of 
leaving  the  law  as  it  is,  and  providing  so  much  review  that,  as  the  American 
Bar  Association’s  bill  would  provide,  the  President’s  decisions  about  foreign 
policy  would  be  judicially  reviewable.  A  study  of  this  subject  should  yield  a 
middle  position  between  these  extremes,  and  a  good  bill  would  call  for  a  middle 
position,  in  my  opinion. 

American  administrative  law  is  in  its  early  stages  of  development,  in  my 
opinion.  We  have  many  deficiencies  that  need  correction,  and  most  of  them 
can  be  corrected  by  appropriate  legislation. 

The  present  bill  is  the  product  of  extreme  proposals  which  have  gradually 
been  weakened  and  finally  eliminated,  leaving  very  little  that  is  worthy  of 
enactment.  What  is  needed  is  comprehensive  legislation  that  will  be  based 
upon  full  study  of  the  many  trouble  spots. 

Senator  Burdick.  One  concluding  question:  If  your  proposals 
were  adopted,  specific  proposals,  what  would  be  your  characterization 
of  the  legislation  we  would  have ?  Good,  bad,  or  indifferent? 

Mr.  Davis.  If  these  proposals  were  adopted  ? 

Senator  Burdick.  Specific  proposals  you  have  made. 

Mr.  Davis.  What  I  am  proposing  now  is  subject  matter  that  ought 
to  be  dealt  with  in  the  legislation,  and  I  assume  it  would  have  to  be 
kicked  around  quite  a  bit  to  determine  what  is  the  consensus. 
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Senator  Burdick.  I  am  referring  now  to  specific  proposals  you 
made  in  your  presentation  on  S.  1336. 

Mr.  Davis.  Apart  from  what  I  think  a  good  bill  would  contain? 

Mr.  Fensterwald.  Yes. 

Mr.  Davis.  I  would  say  I  think  it  might  be  worth  the  ponderous 
effort  of  the  congressional  machinery  to  put  it  through,  but  it  would 
be  laboring  a  good  deal  to  produce  something  tiny. 

The  Brookings  Institution  Center  for  Advanced  Study, 

Washington,  D.C.,  June  25, 1965. 

Hon.  Edward  V.  Long, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Long:  This  letter  has  three  purposes — (1)  to  make  clear  that 
many  records  in  the  National  Archives  are  closed  to  public  inspection  ;  (2)  to  re¬ 
spond  to  the  written  statement  of  the  Department  of  Justice,  which  was  filed  after 
the  close  of  the  hearing;  and  (3)  to  respond  to  the  letter  of  the  American  Bar 
Association,  dated  June  4,  19G5,  which  is  devoted  exclusively  to  an  attack  upon 
my  oral  statement  to  the  committee. 

(1)  The  National  Archives. — During  my  oral  statement  to  the  committee,  Mr. 
Fensterwald  said  that  “the  records  which  are  to  be  permanently  kept  are  sent 
to  the  Archives  where  they  are  available  anyway.  So  you  don’t  have  this  prob¬ 
lem  of  all  records  back  to  1789  in  a  massive  sense,  all  you  have  got  is  the  records 
that  are  available  in  the  National  Archives.  And  they  are  available  today,  as  I 
understand  it.” 

To  that  I  said :  “There  is  a  great  deal  in  the  Archives  that  is  not  available.” 

My  purpose  now  is  to  implement  my  oral  statement  just  quoted.  The  commit¬ 
tee  is  plainly  mistaken  in  proceeding  on  the  assumption  that  all  records  in  the 
National  Archives  are  now  open  to  public  inspection.  No  more  is  necessary  to 
discover  the  mistake  than  to  consult  the  relevant  statute  (44  U.S.C.  sec.  397) 
which  provides  that  the  Administrator  of  the  National  Archives  must  keep  rec¬ 
ords  confidential  whenever  the  head  of  the  agency  whose  records  are  involved 
so  requests,  with  some  exceptions.  Requests  for  confidentiality  are  quite  common. 
Of  the  records  in  National  Archives  less  than  25  years  old,  possibly  something 
like  40  percent  are  confidential,  according  to  an  informal  estimate  or  guess  an 
officer  of  Archives  has  made  for  me  in  a  telephone  conversation.  This  estimate 
or  guess  is  not  based  on  measurement  or  statistics  and  the  officer  himself  asserts 
that  it  may  be  inaccurate. 

The  fact  seems  reasonably  clear,  however,  that  a  large  portion  of  the  records 
in  the  National  Archives  are  now  closed  to  public  inspection,  and  that  the  pro¬ 
posed  section  3  may  require  tremendous  expenditures  to  separate  what  is  re¬ 
quired  to  be  open  to  inspection  from  what  is  covered  by  the  exceptions  in  sec¬ 
tion  3(e). 

The  provisions  of  section  3(c)  and  section  3(e)  in  their  present  form  are  en¬ 
tirely  unsatisfactory.  They  overshoot  in  requiring  openness  of  information  that 
should  be  kept  confidential,  and  then  they  give  the  agencies  a  means  of  defeating 
the  requirement  of  openness  by  making  openness  prohibitively  expensive  to  some¬ 
one  who  wants  to  look  at  the  records.  Seldom  will  the  requirement  of  openness 
be  of  any  use  to  a  private  party  if  the  agency  can  tell  him  that  he  can  see  the 
records  if  he  will  pay  the  $7-$70  million  that  will  be  required  to  separate  the 
closed  information  from  the  open  information. 

Although  much  further  study  is  obviously  required  before  a  proper  draft  can 
be  prepared,  my  surmise  is  that  the  only  workable  system,  in  the  main,  may  be 
a  requirement  that  the  separation  of  closed  information  from  open  information 
must  be  made  at  the  time  the  records  are  first  compiled.  The  bill  in  its  present 
form  makes  no  sueh  requirement. 

The  observation  I  have  just  made  seems  to  me  to  have  a  good  deal  of  meaning. 
The  meaning  is  that  not  even  a  good  beginning  has  been  made  toward  drafting 
a  satisfactory  bill  on  the  subject  of  public  information.  It  seems  to  me  obvious 
that  much  further  study  of  the  problem  of  open  records  is  necessary  before  a  sat¬ 
isfactory  bill  can  be  drafted. 

(2)  The  Department  of  Justice.- — The  written  “appendix”  to  the  oral  state¬ 
ment  of  the  Department  of  Justice,  filed  after  the  hearing,  is  disappointingly  nega¬ 
tive.  It  seeks  to  tear  down  what  others  have  constructed,  but  it  makes  hardly 
any  affirmative  suggestions. 
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I  shall  not  comment  comprehensively  on  the  statement  by  the  Department  of 
Justice,  but  I  shall  single  out  a  few  of  its  positions  which  especially  call  for 
comment. 

In  its  point  1,  the  Justice  Department  objects  to  the  redefinition  of  adjudication 
and  of  rulemaking.  Its  main  idea  in  its  five-page  discussion  is  that  S.  1336  is 
“conceptually  unsound”  in  disregarding  “the  basic  differences  between  quasi¬ 
legislative  and  quasi-judicial  functions  and  to  determine  the  application  of  pro¬ 
cedural  requirements  according  to  whether  the  parties  are  named.”  The  Depart¬ 
ment  asserts  what  it  believes  to  be  “conceptually  unsound”  but  it  never  gets 
around  to  asserting  what  definitions  would  be  conceptually  sound ;  it  speaks  of 
“the  basic  differences  between  quasi-legislative  and  quasi -judicial  functions” 
without  saying  what  those  differences  are.  Nor  does  it  try  to  explain  why  it 
rejects  accepted  theory. 

In  absence  of  some  new  affirmative  idea,  one  must  choose  between  the  defini¬ 
tions  of  S.  1336  and  the  definitions  of  the  present  act.  Under  the  present  act,  the 
definitions  are  woefully  deficient ;  a  cease  and  desist  order  issued  by  the  Federal 
Trade  Commission  against  the  X  company  is  a  “rule,”  and  the  President  engages 
in  “adjudication”  whenever  he  appoints  an  officer,  recommends  legislation,  makes 
a  speech,  or  decides  to  visit  his  Texas  ranch. 

The  need  for  curing  the  present  definitions  is  clear.  And  oerfection  in  de¬ 
fining  such  terms  as  “adjudication”  and  “rulemaking”  is  unlikely. 

The  Department’s  position  is  essentially  that  we  should  not  improve  on  the 
present  definitions  because  the  proposed  definitions  may  seem  to  some  minds 
imperfect.  I  think  we  should  adopt  the  proposed  definitions  unless  someone 
can  show  how  to  improve  them.  The  reasons  in  favor  of  the  proposed  definitions 
are  that  they  correct  gross  ineptitudes  in  the  present  act,  they  are  reasonably 
satisfactory  and  are  likely  to  prove  workable,  and  no  one  has  proposed  anything 
better. 

If  the  Department  of  Justice  thinks  that  the  proposed  definitions  can  be  im¬ 
proved,  why  does  it  not  come  forth  with  its  'affirmative  proposals  ? 

Even  though  the  need  for  opening  up  Government  information  is  a  strong 
one,  and  even  though  Congress  is  on  the  way  to  recognizing  that  need,  the  De¬ 
partment  of  Justice  apparently  resists  the  entire  movement  toward  more 
openness. 

The  Department  of  Justice  itself  is  one  of  the  principal  violators  of  section 
3(b)  of  the  Administrative  Procedure  Act,  which  requires:  “Every  agency  shall 
*  *  *  make  available  to  public  inspection  all  final  opinions  or  orders  in  the 
adjudication  of  cases  (except  those  required  for  good  cause  to  be  held  confi¬ 
dential  *  *  *).”  With  respect  to  its  Immigration  and  Naturalization  Serv¬ 
ice,  the  Department  has  never  published  a  rule  opening  any  opinions  or  orders 
to  public  inspection,  even  though  most  of  them  clearly  are  not  required  for  good 
cause  to  be  held  confidential. 

In  one  recent  year  the  Immigration  Service  disposed  of  693,190  applications, 
and  the  number  of  orders  or  opinions  published  was  58.  Nearly  all  of  the  rest 
were  closed  to  public  inspection,  in  violation  of  section  3(b). 

The  Attorney  General’s  regulation  (19  F.R.  8071.  sec.  1.70  (1954)),  that  all 
immigration  records  “are  regarded  as  confidential,”  is  a  clear  violation  of  sec¬ 
tion  3(b),  for  the  Attorney  General’s  own  behavior  conclusively  shows  that  no 
judgment  has  been  made  that  all  opinions  and  orders  must  be  kept  confidential. 
All  proceedings  at  the  level  of  the  Board  of  Immigration  Appeals,  involving  the 
same  information  that  the  same  cases  involved  in  their  earlier  stages,  are  open 
to  the  public,  no  matter  what  the  alien’s  interest  in  privacy  may  be.  Even  when 
the  reasons  for  privacy  are  at  their  strongest,  the  record  is  open  to  public  in¬ 
spection,  and  the  alien’s  name  is  not  kept  confidential. 

The  plain  fact  is  that  no  determination  has  been  made  at  any  level  about 
the  need  for  protection  of  privacy.  Keeping  all  of  a  class  of  cases  confidential 
at  one  stage  and  then  opening  all  of  the  same  cases  to  the  public  at  another  stage 
cannot  be  the  result  of  a  judgment  about  need  for  privacy. 

The  legislative  committees  that  drafted  section  3(b)  explained  that  the  rea¬ 
son  for  opening  to  public  inspection  all  orders  and  opinions  was  that  affected 
parties  should  be  entitled  to  “consult  precedents.” 

The  need  for  consulting  precedents  is  often  strong  whether  or  not  opinions 
have  been  written,  and  Congress  carefully  provided  that  “opinions  or  orders” 
should  be  open  to  public  inspection. 

The  Department  of  Justice  has  a  deliberate  policy  of  concealing  some  of  its 
most  important  precedents.  One  outstanding  example  of  this  should  suffice. 
Many  aliens  who  have  come  to  the  United  States  as  exchange  visitors  could 
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have  come  in  some  other  status.  An  exchange  visitor  who  cannot  get  a  waiver 
of  the  2-year  foreign  residence  requirement  can  sometimes  get  a  retroactive 
rescission  of  the  exchange  visitor  status.  Hundreds  or  perhaps  thousands  of  ex¬ 
change  visitors  now  in  the  United  States  could  take  advantage  of  the  prece¬ 
dents  allowing  rescission  of  the  exchange  visitor  status  if  they  could  know  that 
the  precedents  exist.  These  precedents  are  extremely  important.  The  orders 
were  issued  without  opinions.  But  the  Department  of  Justice  keeps  them  secret. 
It  has  never  published  one  of  them.  It  has  never  opened  such  an  order  to  pub¬ 
lic  inspection.  It  has  never  made  an  announcement  of  its  policy  of  allowing 
rescission. 

Keeping  the  law  of  rescission  secret  involves  injustice,  in  my  opinion — clear 
injustice,  serious  injustice,  inexcusable  injustice.  But  the  officers  of  the  Depart¬ 
ment  of  Justice  are  indifferent  to  this  kind  of  injustice.  It  was  specifically  called 
to  their  attention  more  than  a  year  ago,  and  they  have  done  nothing  to  cor¬ 
rect  it. 

One  purpose  of  section  3  of  the  Administrative  Procedure  Act  is  to  prevent 
systems  of  secret  law.  The  Department  of  Justice  maintains  a  system  of  secret 
law.  And  it  now  comes  before  this  committee  and  opposes  a  strengthening  of 
the  present  section  3. 

Secret  lawT  is  an  abomination.  It  has  no  place  in  any  decent  government. 
Let’s  strengthen  section  3.  Let’s  get  rid  of  secret  law.  Let  get  rid  of  this 
kind  of  injustice  in  the  Justice  Department.  Let’s  do  the  work  on  section  3 
that  is  necessary  in  order  to  make  it  sound  and  practical,  and  let’s  make  it  en¬ 
forceable  against  the  Department  of  Justice. 

In  its  point  12,  the  Department  of  Justice  has  evidently  made  a  mistake. 
It  says  that  under  the  proposed  section  5,  “every  case  of  ‘adjudication’  before 
every  agency  would  he  subject  to  the  proposed  requirements,”  and  it  says  that 
“The  application  of  the  requirements  to  all  informal  adjudications  leaves  con¬ 
siderable  uncertainty.”  It  has  apparently  failed  to  note  that  section  5(a)  be¬ 
gins  with  the  words  “In  those  cases  of  adjudication  which  are  required  by  the 
Constitution  or  by  statute  to  be  determined  on  the  records  after  opportunity 
for  agency  hearing,”  and  that  the  “requirements”  of  section  5(b)  are  almost 
nonexistent. 

The  Department  of  Justice  quotes  the  six  numbered  provisions  of  the  intro¬ 
ductory  clause  of  section  5  of  the  present  Administrative  Procedure  Act  and 
asserts  that  they  should  not  be  eliminated  from  the  bill.  S.  1336  eliminates 
these  six  numbered  provisions,  as  I  suggested  should  be  done  a  year  ago.  The 
Department  makes  a  long  argument  that  labor  union  certification  cases  should 
not  be  subject  to  “the  proposed  requirements  of  5,  7,  and  8.”  The  Department’s 
argument  seems  to  me  to  be  based  upon  a  misreading  of  section  5  of  S.  1336. 
The  bill  will  not  make  certification  cases  subject  to  5,  7,  and  8,  because  such 
cases  are  not  within  the  introductory  clause  of  section  5(a)  of  S.  1336;  they  are 
not  “required  by  statute  to  be  determined  on  the  record  *  *  Nor  are  any 
of  the  other  cases  in  the  six  numbered  provisions,  I  still  think  that  the  elimina¬ 
tion  of  the  six  numbered  provisions  is  desirable.  If  the  elimination  will  cause 
some  harmful  effect,  the  Department  has  failed  to  point  out  what  it  is.  Its 
lengthy  statement  about  certification  is  based  upon  a  clear-cut  mistake. 

In  its  point  16.  the  Department  has  again  apparently  misread  S.  1336.  With 
respect  to  section  5(a)(6),  it  proposes  that  the  bar  against  participation  in  de¬ 
cisions  by  officers  who  are  engaged  in  advocating  should  apply  only  to  “advocacy 
in  the  same  or  a  factually  related  case,  rather  than  those  who  engage  in  advocat¬ 
ing  functions  generally.”  But  section  5(a)(6)  is  already  limited  to  those  who 
are  engaged  in  advocacy  in  the  same  or  a  factually  related  case. 

My  strongest  objection  of  all  is  to  the  Justice  Department’s  point  19,  where 
the  Department  says  that  “the  Federal  Bureau  of  Investigation  is  not  to  be  im¬ 
peded  in  its  investigations”  by  a  requirement  of  the  right  to  counsel.  S.  1336 
provides  in  section  6(a)  for  the  right  to  be  accompanied,  represented,  and  ad¬ 
vised  by  counsel  in  any  agency  proceeding  or  investigation,  whether  the  appear¬ 
ance  is  voluntary  or  involuntary.  The  question  is  one  of  policy  and  in  some 
circumstances  of  constitutional  right.  I  think  the  provision  of  section  6(a)  is 
sound  as  far  as  it  goes.  I  see  no  reason  for  allowing  the  right  to  counsel  in 
investigations  by  some  agencies  and  denying  it  in  investigations  by  the  FBI.  The 
Supreme  Court  in  applying  the  due-process  clause  does  not  make  an  exception 
for  the  FBI.  Nor  should  Congress. 

Point  33  of  the  Justice  Department’s  statement  seems  to  me  to  be  based  upon 
another  misunderstanding.  The  Department  says :  “Reviewable  action  includes 
not  only  action  made  reviewable  by  statute,  but  ‘every  final  agency  action  for 
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which  there  is  no  other  adequate  remedy  in  any  court.’  ”  In  quoting  these  word9 
from  section  10(b),  the  Department  has  apparently  forgotten  that  they  are  modi¬ 
fied  by  the  introducetory  clause  of  section  10 :  “Except  so  far  as  *  *  *  judicial 
review  of  agency  discretion  is  precluded  by  law  *  *  *.  As  soon  as  this  modifica¬ 
tion  is  taken  into  account,  the  Department’s  cause  for  alarm  disappears,  except 
to  the  extent  that  the  Department’s  alarm  relates  to  sovereign  immunity. 

The  threat  to  sovereign  immunity  comes  primarily  from  the  last  sentence  of 
section  10(b),  which  the  Department  does  not  mention.  My  opinion  is  that 
sovereign  immunity  is  the  worst  sore  spot  in  the  current  law  of  judicial  review 
of  administrative  action,  and  that  the  sore  spot  should  be  cured  by  legislation. 
When  a  citizen  has  a  meritorious  claim  against  Uncle  Sam,  the  Department  of 
Justice  should  no  longer  be  allowed  to  defeat  the  claim  by  invoking  the  outworn 
doctrine  of  sovereign  immunity.  The  court  should  have  full  authority,  without 
the  hindrance  of  the  doctrine  of  sovereign  immunity,  to  determine  whether  or  not 
the  claim  is  meritorious.  That  is  what  the  courts  are  for.  The  sound  principle, 
which  is  followed  by  nearly  all  the  governments  of  the  world  except  that  of  the 
United  States,  was  stated  by  the  Supreme  Court  of  the  United  States  in  1882 : 
“Courts  of  justice  are  established,  not  only  to  decide  upon  controverted  rights  of 
the  citizens  as  against  each  other,  hut  also  upon  rights  in  controversy  between 
them  and  the  Government.” 

(3)  The  American  Bar  Association’s  letter. — Although  the  ABA  ietter  Is 
mostly  argument  in  favor  of  a  lost  cause,  it  is  also  exclusively  an  attack  on  my 
oral  statement  to  the  committee,  and  I  cannot  leave  it  unanswered. 

The  committee  in  S.  1336  adopted  my  proposal  that  one  who  is  “adversely 
affected  in  fact”  should  have  standing  to  obtain  judicial  review.  On  behalf 
of  the  ABA,  Mr.  Benjamin  said  in  his  prepared  statement  that  the  words  “in 
fact”  have  never  been  used  by  the  courts  in  this  manner.  In  my  oral  state¬ 
ment,  I  quoted  from  the  Supreme  Court’s  opinion  in  the  Bantam  Books  opinion 
of  1963  to  show  that  the  ABA  is  mistaken. 

Now  comes  Mr.  Benjamin  in  his  letter  with  some  strange,  strange  reasoning. 
Instead  of  acknowledging  that  he  was  wrong  in  his  statement  that  the  courts 
do  not  use  the  words  “in  fact,”  he  astonishingly  says  that  his  statement  “is 
correct.”  He  proves  that  the  courts  do  not  use  the  words  “in  fact”  by  showing 
that  when  the  courts  use  the  words  “in  fact”  they  do  not  use  them  as  words  of 
art. 

Of  course,  the  truth  is,  as  Mr.  Benjamin  should  acknowledge,  that  the  courts 
do  use  the  words  “in  fact”  because  the  committee  reports  explaining  the  Admin¬ 
istrative  Procedure  Act  said  that  one  has  standing  who  is  “adversely  affected 
in  fact  by  agency  action.”  This  statement  in  the  committee  reports  is  now  usually 
the  law,  except  that  some  of  the  case  law  is  confused  because  some  courts  have 
decided  questions  of  standing  without  knowledge  of  the  committee  reports.  My 
proposal  to  put  the  words  “in  fact”  into  the  statute  is  not  a  proposal  to  change 
the  main  structure  of  the  law  of  standing.  All  that  I  ask  for  is  a  clarification 
of  the  law  that  already  exists.  The  statement  by  the  committees  at  the  time  of 
adopting  the  Administrative  Procedure  Act  is  entirely  sound  and  is  the  basis 
for  the  present  law.  The  statement  by  the  committees  should  be  incorporated 
into  the  statute,  so  that  lawyers  and  judges  who  do  not  consult  the  committee 
reports  will  be  able  to  get  their  answers  from  the  statutory  language. 

Mr.  Benjamin  also  argues  for  retention  of  the  term  “aggrieved”  as  a  basis 
for  standing.  I  have  no  objection  to  keeping  this  term.  What  I  object  to  is 
the  ambiguity  of  the  present  provision  of  the  APA,  which  confers  standing  upon 
any  person  “adversely  affected  or  aggrieved  by  [agency]  action  within  the 
meaning  of  any  relevant  statute.”  The  problem  is  whether  the  words  “adversely 
affected”  are  modified  by  the  words  “within  the  meaning  of  any  relevant  statute.” 
As  a  matter  of  word  analysis,  the  answer  can  be  either  way.  As  a  matter  of 
statutory  construction  by  conventional  methods,  resort  to  the  legislative  history 
shows  that  the  second  clause  does  not  modify  the  first  one,  for  the  committees 
said  that  one  has  standing  who  is  “adversely  affected  in  fact  by  agency  action.” 
The  committees  wrote  more  clearly  in  their  reports  than  they  did  in  the  statute. 
I  think  if  the  words  just  quoted  were  the  statutory  foundation  for  the  law  of 
standing,  nothing  more  would  be  necessary.  But  I  have  no  objection  to  saying 
also  that  parties  aggrieved  have  standing. 

On  the  right  to  counsel,  Mr.  Benjamin’s  remarks  in  his  letter  are  largely 
well  taken,  except  that  in  commenting  on  my  comments  he  fails  to  reach  my 
most  important  suggestion,  which  was  that  the  right  to  be  represented  by  coun¬ 
sel  should  not  be  limited  to  “any  agency  proceeding  or  investigation”  but  should 
extend  to  every  kind  of  dealing  between  an  agency  and  any  person. 
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Mr.  Benjamin  wants  exceptions  to  rules  to  be  handled  by  what  he  calls  adjudi¬ 
catory  procedure.  I  have  objected  that  his  term  “adjudicatory  procedure”  could 
either  trial  or  argument,  and  that  if  it  means  trial  procedure,  it  won’t  make 
sense  for  most  cases,  because  most  cases  involving  adoption  of  exceptions  to 
rules  do  not  involve  disputes  of  fact.  Mr.  Benjamin  in  his  letter  now  says  that 
I  am  “clearly  mistaken”  because:  “How  can  anyone  ask  to  be  excepted  from 
the  operation  of  a  rule  without  a  factual  showing  that  differences  in  his  position 
from  that  of  others  subject  to  the  rule  call  for  different  treatment?”  The  answer 
to  Mr.  Benjamin’s  question  is  obvious.  Even  when  a  factual  showing  must  be 
made,  trial  procedure  is  inappropriate  unless  a  dispute  of  fact  arises.  Ninety- 
nine  percent  of  the  facts  an  agency  uses  are  found  without  trial  procedure,  for 
no  dispute  about  them  exists.  My  position  still  stands :  Using  trial  procedure 
for  making  exceptions  to  rules  is  undesirable,  except  in  the  rare  case  involving 
a  dispute  about  facts. 

My  final  point  about  Mr.  Benjamin’s  letter  may  be  the  most  important  one. 
In  my  statement  to  the  committee,  I  gave  a  long  list  of  problems  that  I  think 
a  good  bill  would  try  to  solve.  Mr.  Benjamin  in  his  letter  commits  the  Amer¬ 
ican  Bar  Association  to  opposing  my  suggestions.  Here  is  one  of  his  sentences : 

“The  suggestion  that  ‘a  good  bill  would  deal  with  the  question  of  when  a 
hearing  ought  to  be  required’  seems  to  me  to  ignore  the  basic  limitation  on  what 
general  procedural  legislation  can  deal  with ;  there  is  no  possible  way  of  solving 
this  question  by  a  statutory  provision  applicable  across  the  board  to  all  agencies.” 

What  the  ABA  find  not  “possible”  may  be  possible  through  only  a  slight 
amount  of  resourcefulness.  I  most  emphatically  disagree  with  the  proposition 
that  “there  is  no  possible  way”  of  solving  this  problem.  This  is  not  the  same 
as  saying  that  I  have  a  readymade  solution  all  worked  out  with  full  refinement. 
But  to  show  that  a  solution  is  possible,  I  suggest  the  following  approach :  The 
first  step  is  to  recognize  that  “hearings”  may  be  separated  into  two  kinds,  trials 
and  arguments,  and  that  the  problem  for  which  a  solution  is  most  urgently 
needed  is  when  a  trial  should  be  required.  We  could  make  great  progress  if  a 
simple  statute  would  provide  that  trials  shall  not  be  held  except  on  disputed 
issues  of  fact  and  that  when  trials  are  held  they  should  be  limited  to  disputed 
issues  of  fact.  We  could  also  explore  the  potentiality  of  a  statutory  provision 
that  trials  shall  not  be  held  on  questions  of  broad  economic  imponderables.  Such 
a  provision  could  alleviate  one  of  the  great  abuses  of  the  administrative  process, 
although  a  good  deal  of  work  might  have  to  be  into  the  determination  of  the 
limits  of  the  provision.  Perhaps  the  statute  could  be  further  refined  by  provid¬ 
ing  that  parties  with  sufficient  interests  at  stake  should,  with  some  specified 
exceptions,  have  a  right  to  trial  on  disputed  issues  of  adjudicative  facts,  but 
that  an  agency  should  have  a  discretionary  power  to  determine  whether  or  not 
trial  methods  should  be  used  on  issues  of  legislative  facts. 

A  statutory  framework  along  such  lines  as  these  could  be  very  helpful  both 
in  assuring  that  trials  are  held  when  they  are  appropriate  and  in  assuring  that 
trials  are  not  held  when  they  are  inappropriate.  The  improper  use  of  trials  is 
becoming  a  major  deficiency  in  some  agencies ;  the  result  is  often  undue  delay 
and  undue  expense,  and  the  items  of  delay  and  expense  often  go  to  the  essence 
of  justice. 

To  the  American  Bar  Association’s  tired  statement  that  “there  is  no  possible 
way”  to  solve  the  problem,  I  say :  “Let’s  try  it  and  see  what  we  can  do.” 

Now  that  the  major  positions  of  the  ABA  have  been  rejected,  what  remains 
in  this  bill  is  largely  empty.  If  the  bill  is  to  amount  to  anything,  a  new  affirma¬ 
tive  push  is  necessary.  The  most  important  fact  about  the  bill  in  its  present 
form  is  that  it  fails  to  reach  most  of  the  trouble  spots  of  administrative  law. 
The  potentialities  for  dealing  effectively  with  the  trouble  spots  through  legisla¬ 
tion  are  very  great. 

If  the  committee  would  only  tap  the  best  of  the  thinking  in  the  agencies,  it 
would  quickly  discover  many  ways  to  improve  the  administrative  process.  Much 
of  what  the  American  Bar  Association  finds  impossible  is  possible  and  some  of 


it  is  even  easy. 

Respectfully  yours, 


Kenneth  Culp  Davis. 


Senator  Burdick.  Thank  you. 

The  committee  is  adjourned  until  10  o’clock  tomorrow  morning. 
(Whereupon,  the  committee  adjourned  at  4:40  p.m.  until  the  fol¬ 
lowing  day,  May  14,  1965,  at  10  a.m.) 
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FRIDAY,  MAY  14,  1965 


U.S.  Senate, 

Subcommittee  on  Administrative  Practice  and 

Procedure  of  the  Committee  on  the  Judiciary, 

W ashington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  :10  a.m.,  in  room 
1318,  New  Senate  Office  Building,  Senator  Edward  Y.  Long  (chair¬ 
man  of  the  subcommittee)  presiding. 

Present :  Senator  Long. 

Also  present:  Bernard  Fensterwald,  Jr.,  chief  counsel;  Charles 
H.  Helein,  assistant  counsel;  Cornelius  B.  Kennedy,  minority  counsel; 
and  Gordon  H.  Homme,  assistant  counsel. 

Senator  Long.  The  committee  will  be  in  order. 

I  would  like  first,  without  objection,  to  place  in  the  record  a  letter 
from  Mr.  R.  W.  Nahstoll,  president  of  the  Oregon  State  Bar,  in 
behalf  of  the  State  Bar  Association  of  Oregon,  endorsing — indicating 
their  support  of  Senate  bill  1758. 

I  also  would  like  to  place  in  the  record  at  this  time  a  letter  ad¬ 
dressed  to  Senator  Thomas  J.  Dodd  from  the  president  of  the  Con¬ 
necticut  Bar  Association,  also  indicating  the  support  and  the  endorse¬ 
ment  of  this  bill  by  that  particular  bar  association. 

(The  documents  referred  to  follow :) 

Oregon  State  Bar, 
Portland,  Oreg.,  May  12,  1965. 

Re  S.  1758. 


Hon.  Edward  Long, 

Subcommittee  on  Administrative  Practice  and  Procedure, 
Senate  Judiciary  Committee, 

Washington,  D.C. 


Dear  Senator  Long:  The  Oregon  State  Bar  has  on  several  previous  oc¬ 
casions  endorsed  its  support  of,  and  currently  supports,  the  principle  that 
members  of  the  several  State  bars  should  be  permitted  to  represent  clients 
before  all  Federal  departments  and  agencies,  without  being  subjected  to  special 
admission  requirements  and  examinations. 

The  Oregon  State  Bar,  therefore,  is  in  support  of  S.  1758.  We  commend 
your  interest  in  this  matter  and  wish  you  all  success  in  this  important 
legislation. 

Very  truly  yours, 


R.  W.  Nahstoll. 


Connecticut  Bar  Association, 

Hartford,  Conn.,  May  7,  1965. 

Hon.  Thomas  J.  Dodd, 

Senate  Office  Building, 

Washington,  D.C. 

Dear  Tom  :  It  has  been  brought  to  our  attention  that  hearings  on  Senate  bill 
S.  1758,  will  be  held  during  the  period  of  May  12,  13,  and  14.  This  bill,  as  you 
know,  would  permit  lawyers  to  practice  before  Federal  agencies  without  being 
subjected  to  special  admissions  requirements. 
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On  behalf  of  the  Connecticut  Bar  Association,  I  want  to  reiterate  the  posi¬ 
tion  that  we  took  in  favor  of  S.  1466  in  the  88th  Congress.  I  am  told  that  S.  1758 
is  substantially  the  same  legislation  as  S.  1466,  and  we  want  to  go  on  record 
strongly  in  favor  of  S.  1758. 

We  hope  that  you  will  support  this  important  legislation  when  it  comes  up  for 
action  in  the  Senate. 

Cordially, 


Bernard  H.  Trager,  President. 


Senator  Long.  There  are  quite  a  number  of  other  endorsements  by 
various  bar  associations  in  regard  to  the  support  of  that  particular 
bill  which  will  be  placed  in  the  record  either  today  or  sometime  during 
the  course  of  the  hearings  on  this  legislation. 

We  have  quite  a  number  of  witnesses  today.  I  would  like  to  ask  our 
witnesses  to  condense  their  statements  as  much  as  possible.  I  would 
like  to  indicate  to  them  that  if  it  is  desirable  to  them,  the  prepared 
statements,  if  they  have  such,  will  be  placed  in  the  record  in  their 
entirety  and  if  it  is  agreeable  to  them,  they  comment  from  their  state¬ 
ments  which  we  hope  perhaps  will  hold  down  and  help  us  with  our 
time  problem.  We  do  have  11  witnesses  at  least,  and  that  gets  to  be 
rather  time  consuming.  So  we  will  ask  the  indulgence  and  coopera¬ 
tion  of  the  witnesses  in  that  particular.  We  are  grateful  to  you  for 
your  help. 

Our  first  witness  this  morning  is  Mr.  Norbert  Scldei.  the  Assistant 
Attorney  General,  who  has  consented  to  come  here  this  morning.  He 
was  scheduled  in  the  last  2  days,  but  due  to  the  time  problem,  we  were 
unable  to  hear  Mr.  Schlei  at  that  time.  We  do  appreciate  his  rearrang¬ 
ing  his  schedule  so  he  could  come  back  here  today. 

Please  come  forward  and  make  your  statement. 

Indicate  who  your  associate  is. 


STATEMENT  OE  NORBERT  A.  SCHLEI,  ASSISTANT  ATTORNEY  GEN¬ 
ERAL,  OFFICE  OF  LEGAL  COUNSEL,  DEPARTMENT  OF  JUSTICE; 
ACCOMPANIED  BY  WEBSTER  MAXSON,  DIRECTOR  OF  THE  OFFICE 
OF  ADMINISTRATIVE  PROCEDURE 


Mr.  Schlei.  I  have  with  me  Mr.  Webster  Maxson,  who  is  Director 
of  the  Office  of  Administrative  Procedure,  which  is  a  constituent  office 
in  the  Office  of  Legal  Counsel. 

Mr.  Long.  I  understand  the  gentleman  is  well  known  to  the  com¬ 
mittee  and  the  staff  of  the  committee. 

Mr.  Schlei.  Mr.  Chairman,  recently  we  received  a  request  for  a 
list  of  administrative  agencies  which  conduct  proceedings  for  the  adju¬ 
dication  of  private  rights.  Our  response  listed  106  Federal  agencies. 

That  was  not  a  complete  list.  Some  adjudicative  agencies  were  omit 
ted  because  their  functions  were  not  germane  to  the  particular  matter 
in  which  the  list  was  to  be  used.  In  some  instances  only  parent  orga¬ 
nizations  were  identified,  omitting  separate  enumeration  of  constituent 
agencies  which  conduct  adjudications.  For  example,  the  Patent  Office 
was  listed  as  a  single  agency  although  it  includes  the  Board  of  Patent 
Appeals,  the  Board  of  Patent  Interferences,  and  the  Trademark  Trial 
and  Appeal  Board.  Multiple  boards  were  similarly  treated.  Vet¬ 
erans’  Administration  rating  boards  and  the  Agricultural  Stabiliza¬ 
tion  and  Conservation  Committees,  were  counted  as  2  of  the  106  agen- 
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cies.  In  fact,  there  are  250  separate  VA  rating  boards  and  3,062  ASC 
Committees,  each  a  separate  “agency,”  as  that  term  is  defined  in  the 
Administrative  Procedure  Act,  conducting  its  own  cases  of  adjudica¬ 
tion. 

Obviously,  a  complete  list,  of  Federal  adjudicative  agencies  would 
include  considerably  more  than  106  agencies.  However,  even  that 
list  would  represent  only  a  part  of  the  total  number  of  agencies  which 
conduct  proceedings  which  would  be  subject  to  the  requirements  of 
S.  1336.  In  general,  rulemaking  authority  is  even  more  widely  dis¬ 
tributed  among  Federal  agencies  than  authority  to  adjudicate  private 
rights.  Many  agencies  develop  policies  and  promulgate  rules  affecting 
private  interests,  but  do  not  conduct  cases  of  adjudication.  The  Rural 
Electrification  Administration  is  an  example. 

Although  no  estimate  of  the  total  number  of  proceedings  which 
would  be  affected  by  the  proposed  requirements  is  available,  the  data 
compiled  and  published  by  this  subcommittee  last  year  indicates  that 
during  the  fiscal  year  1963  the  total  number  of  “formal”  cases  which 
were  pending  before  all  agencies,  that  is,  proceedings  in  which  hear¬ 
ings  are  held  and  the  determination  is  based  on  the  evidence  of  record, 
was  112,882.  I  am  told  that  the  number  of  “informal”  adjudications, 
that  is,  cases  wherein  fonnal  hearings  are  not  required,  must  be  as¬ 
sumed  to  be  several  times  this  figure. 

Perhaps  the  second  most  remarkable  feature  of  the  administrative 
process  in  our  system,  next  to  its  size,  is  the  variety  of  functions  in 
which  it  is  employed  and  the  variety  of  procedures  which  residts. 
Because  of  the  “case  or  controversy”  limitation  upon  court  actions 
and  because  public  interest  considerations  in  agency  proceedings  fre¬ 
quently  give  them  a  dimension  not  found  in  disputes  between  litigants 
in  court,  the  variety  of  procedures  employed  by  administrative  agen¬ 
cies  is  necessarily  greater  than  in  court  actions. 

Many  administrative  proceedings  are  essentially  investigative  in 
nature.  They  determine  the  need  for  regulatory  control  and  provide 
the  basis  for  the  regulatory  prescription.  They  inquire  into  the  rea¬ 
sonableness  of  rates,  prices,  charges,  and  allowances.  They  determine 
whether  the  public  interest  is  served  by  proposed  mergers,  abandon¬ 
ment.  of  common  carrier  services,  and  stock  acquisitions. 

Other  proceedings  range  from  simple  status  determinations,  for 
example,  determinations  of  nationality,  to  quasi-criminal  actions 
against  violations  which  result  in  the  imposition  of  sanctions — from 
determinations  as  to  which  of  two  or  more  private  interests  must  pre¬ 
vail,  as  in  comparative  licensing  proceedings  and  reparations  proceed¬ 
ings,  to  the  fixing  of  wages  and  prices.  Some  are  mechanisms  for  the 
equitable  distribution  of  privileges  or  restrictions,  such  as  import 
quotas  or  production  allotments.  Many  are  designed  to  protect  the 
public  against  hazardous  drugs,  postal  frauds,  mislabeling,  discrimi¬ 
nating  prices,  unfair  labor  practices,  and  deceptive  advertising.  A 
great  number  are  concerned  with  the  interpretation  and  adjustment  of 
public  contracts.  Others  range,  from  claims  for  damages,  benefits, 
and  subsidies,  to  licensing  proceedings,  proceedings  for  the  removal 
of  privileges,  tests  of  the  validity  of  regulatory  obligations,  and  control 
devices  for  the  allocation  of  radio  frequencies,  the  use  of  air  routes,  or 
the  availability  of  Federal  services.  The  variety  of  Federal  admin¬ 
istrative  proceedings  is  almost  without  limit. 
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Because  of  the  broad  distribution  of  rulemaking  and  adjudicative 
powers,  the  extensive  use  of  these  powers  in  the  performance  of  Fed¬ 
eral  functions,  and  the  tremendous  variety  of  procedures  employed,  it 
is  obvious  that  the  development  of  a  procedural  statute  to  be  applied 
“across  the  board”  is  an  impossible  undertaking.  Almost  any  require¬ 
ment  which  is  suitable  in  some  cases  will  be  entirely  inappropriate  in 
others.  It  is  evident  from  the  legislative  history  of  the  Administra¬ 
tive  Procedure  Act  of  1946  that  the  draftsmen  of  that  act  felt  that, 
with  respect  to  every  provision,  they  had  pressed  to  the  outer  limits 
of  feasible  application  or  coverage. 

Their  appreciation  of  the  problems  occasioned  by  the  variety  of 
agency  proceedings  is  demonstrated  by  the  fact  that  the  1946  act  does 
not  impose  procedural  requirements  in  cases  of  adjudication  in  which 
determination  on  a  hearing  record  is  not  required.  This  broad  class 
of  cases  was  excepted  from  the  requirements  of  the  act  because  it  in¬ 
cluded  the  most  diverse  procedures.  In  imposing  requirements  in  the 
three  general  classes  which  remained,  that  is,  formal  and  informal 
rulemaking  and  formal  adjudications,  the  1946  act  makes  special  pro¬ 
visions  in  respect  of  42  different  kinds  of  proceedings.  In  some  cases 
such  cases  are  subjected  to  different  requirements.  In  most  cases  they 
are  generally  excepted  from  the  requirements  applicable  to  other  kinds 
of  cases.  In  contrast,  S.  1336  would  extend  the  coverage  of  the  act  to 
all  classes  of  proceedings,  whether  rulemaking  or  adjudication,  formal 
or  informal,  and  would  apply  the  same  requirements  to  virtually  all 
formal  rulemaking  and  formal  adjudication.  Instead  of  provisions 
for  42  different  kinds  of  proceedings,  or  exceptions  therefor,  the  bill 
refers  to  only  8  kinds  of  proceedings. 

S.  1336  embodies  some  35  proposed  changes  which  we  consider  sub¬ 
stantial.  One  of  these,  proposed  section  6(b)  relating  to  control  of 
practice,  deserves  our  full  support.  We  object  strenuously  to  the 
other  34.  Half  of  these,  we  think,  may  have  some  merit  if  properly 
limited  in  their  application.  For  example,  section  6  (c)  of  the  present 
act  provides  that  wherever  Congress  has  granted  to  an  agency  the 
power  to  compel  attendance  by  subpena,  subpenas  shall  be  available 
“upon  a  statement  or  showing  of  general  relevance  and  reasonable 
scope  of  the  evidence  sought.”  The  bill  would  revise  this  provision  to 
require  every  agency,  unless  otherwise  provided  by  statute,  to  issue 
subpenas  automatically,  upon  request,  to  any  party  to  an  adjudication. 

Although  I  am  not  advised  of  the  particular  problem  area,  it  is 
entirely  possible  that  there  are  proceedings  in  which  the  subpena 
power  is  not  now  available  but  should  be  made  available.  Congress 
should  grant  the  power  in  those  instances.  On  the  other  hand,  I  doubt 
that  anyone  can  seriously  urge  that  every  one  of  the  3,062  agricultural 
stabilization  and  conservative  committees  to  which  I  have  heretofore 
referred  must  be  required  to  issue  subpenas  automatically  to  any 
party  to  an  adjudication  before  them.  This  would  be  the  effect  of  the 
bill. 

I  understand  that  cases  before  these  committees  are  single-party 
proceedings  conducted  in  most  cases  without  participation  of  counsel. 
Their  purpose,  typically,  is  to  determine  the  apropriate  farm  market¬ 
ing  qouta  of  an  individual  farmer  who  has  appealed  the  quota  assigned 
to  him. 
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This  example  is  representative  of  17  of  the  34  substantial  changes 
which  we  feel  demand  further  developments.  If  appropriately  lim¬ 
ited  in  its  application,  it  might  provide  useful  changes  in  present  pro¬ 
cedures.  In  its  present  form,  it  would  have  most  undesirable  conse¬ 
quences.  In  other  words,  it  is  a  proposal  which  is  clearly  suitable  as  it 
might  be  applied  to  some  proceedings,  and  just  as  clearly  inappropri¬ 
ate  as  it  might  apply  to  others. 

The  remaining  17  changes  which  we  consider  substantial  are  changes 
which  we  think  have  no  proper  application.  All  34,  in  their  present 
form,  would  have  seriously  adverse  effects  upon  agency  processes. 

With  regard  to  the  17  proposals  which  present  problems  of  applica¬ 
tion,  the  assumption  of  the  draftsmen  appears  to  be  that  the  basic 
deficinecy  of  the  present  act  is  simply  that  its  requirements  are  too 
limited  in  their  application.  The  solution  proposed  by  the  bill  ap¬ 
pears  to  be  to  eliminate  all  limitations  and  to  extend  the  application 
of  all  requirements  generally.  Instead  of  affording  special  procedures 
in  ratemaking  proceedings,  as  the  present  act  does,  the  bill  would  treat 
almost  all  ratemaking  proceedings  as  adjudication,  and  subject  them 
to  the  same  requirements  as  cease  and  desist  order  proceedings,  licens¬ 
ing  suspenion  cases,  proceeding  to  challenge  the  validity  of  regulatory 
obligations,  and  other  forms  of  adjudication. 

In  so  doing,  it  is  our  view,  Mr.  Chairman,  that  the  bill  moves  in  the 
wrong  direction.  We  think  that  the  problems  of  ratemaking  cases 
can  best  be  overcome  by  specific  study  of  ratemaking  and  greater, 
rather  than  lesser,  particularization  of  the  treatment  of  those  cases. 

If  any  single  factor  has  contributed  substantially  to  the  frustration 
of  efforts  to  improve  the  provisions  of  the  Administrative  Procedure 
Act  over  the  past  19  years,  it  is  perhaps  the  tendency  to  deal  in  gener¬ 
alities  and  abstractions.  In  its  present  form,  the  bill  is,  for  the  most 
part,  a  further  effort  of  this  nature.  We  think  the  need  is  for  more 
particular  examination  and  focalized  treatment,  not  increased 
generality. 

Proposed  section  3  presents  serious  problems  which  merit  special 
discussion.  The  President,  perhaps  because  of  his  long  service  in  the 
Senate,  is  keenly  aware  of  the  problems  of  freedom  of  access  to  official 
information.  He  is  particularly  appreciative  of  the  value,  in  our  sys¬ 
tem  of  government,  of  the  broadest  possible  dissemination  of  official 
information  consistent  with  the  responsibilities  of  the  Government 
for  the  protection  from  disclosure  of  matters  which,  in  the  public 
interest,  cannot  be  made  freely  available.  Any  measure  which 
promotes  this  purpose  can  be  assured  of  the  full  support  of  this 
administration. 

We  are  disturbed  by  the  considerable  variance  between  the  subcom¬ 
mittee’s  expressed  purpose  in  respect  of  the  availability  of  information 
and  the  effect  which  the  proposed  provisions  in  their  present  form 
would  have  in  this  very  important  matter. 

As  you  know,  Mr.  Chairman,  section  3  of  the  present  act  is  intended 
merely  to  require  departments  and  agencies  to  publish  information 
necessary  to  persons  having  business  with  Government  agencies,  in¬ 
cluding  the  organization  of  each  department  and  agency,  their  general 
rules  and  policies  issued  for  the  guidance  of  the  public,  their  public 
procedures,  and  agency  decisions  of  precedential  significance. 
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Although  the  act  speaks  of  other  “matters  of  official  record,”  it  does 
not  require  that  they  be  made  available  to  the  public.  Section  3 
requires  that  such  matters  be  made  available  only  to  “persons  properly 
and  directly  concerned.”  It  is  therefore  not  surprising  that  the  pres¬ 
ent  section  3  has  not  operated  satisfactorily  as  a  general  freedom  of 
information  statute.  It  was  never  intended  as  such. 

The  bill  proposes  to  provide  a  general  public  information  statute 
by  revising  section  3  to  eliminate  all  application  of  judgment  in  the 
treatment  of  the  important,  and  often  difficult,  matter  of  public  infor¬ 
mation.  We  think  the  approach  of  the  proposal,  as  well  as  its  tech¬ 
nique,  is  basically  deficient  and  falls  far  short  of  accomplishing  the 
expressed  purpose  of  the  subcommittee  in  this  important  area. 

In  its  present  form,  the  proposal  would  seem  to  require  the  imme¬ 
diate  public  availability  of  instructions  to  agency  representatives 
negotiating  with  private  interests,  including  secret  instructions  as  to 
the  outer  limits  of  what  may  be  offered  or  conceded  in  behalf  of  the 
Government.  It  would  seem  to  require  every  agency  to  produce  any 
information  it  may  have  accumulated  in  its  dealings  with  private  firms 
engaged  in  public  contracts,  whatever  the  damage  to  the  private  firm 
involved.  It  would  seem  to  require  the  availability  of  information 
submitted  in  confidence  to  investigators  in  aircraft  accident  investiga¬ 
tions,  investigations  looking  toward  the  development  of  regulatory 
controls,  or  any  other  investigation  except  one  conducted  for  law 
enforcement  purposes.  It  would  seem  to  require  the  public  avail¬ 
ability  of  communications  between  the  Justice  Department  and  pri¬ 
vate  parties  looking  toward  the  compromise  or  settlement  of  litigation. 

It  is  obvious  that  these  changes  are  not  intended  by  the  proponents. 
It  is  my  view  that  the  bill’s  effort  to  eliminate  any  application  of 
judgment  to  questions  of  disclosure,  and  to  substitute  a  simple  word 
formula  which  would  automatically  determine  the  availability  or  non¬ 
availability  of  any  record  to  any  person,  represents  an  impossible 
approach.  There  simply  is  no  means,  I  submit,  of  resolving  problems 
as  difficult  as  problems  of  the  appropriate  protection  of  official  in¬ 
formation  by  any  such  word  formula. 

The  inevitable  result  of  this  approach  would  be  nondisclosure 
of  many  matters  as  to  which  there  can  be  no  justification  for 
nondisclosure  and  disclosure  of  many  matters  which  properly  should 
be  withheld.  If  it  is  to  provide  a  workable  public  information  statute, 
the  proposal  must  abandon  this  approach. 

Again,  I  wish  to  emphasize  in  respect  of  the  other  sections  of  the 
bill  that  many  of  the  proposals,  if  properly  limited  in  their  applica¬ 
tion,  would  seem  to  afford  appropriate  solutions  to  acknowledged 
problems.  However,  it  is  my  view  that  the  real  hope  of  substantial 
progress  lies  in  concentration  upon  the  difficult  areas  and  the  de¬ 
velopment  of  solutions  addressed  specifically  to  the  problems,  in  place 
of  the  bill’s  requirements  of  general  application. 

Mr.  Chairman,  I  am  entirely  confident  of  the  good  motives  of  the 
proponents  of  this  bill.  But  I  believe  its  enactment  in  its  present  form 
would  please  only  those  people  who  would  like  to  turn  back  the  clock 
and  to  get  rid  of  the  protective  legislation  that  has  been  enacted  over 
the  last  50  years. 

It  would  knock  the  teeth  out  of  so  many  programs  that  most  of  us 
consider  essential  to  the  public  interest  and  which,  I  think,  most  of 
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those  who  sponsor  this  legislation  would  consider  essential  to  the 
public  interest. 

I  think  that  it  would  make  Federal  cases  out  of  innumerable  trans¬ 
actions  between  Government  and  public  that  now  are  conducted  in  a 
satisfactory  way.  I  think  the  enactment  of  this  bill  would  vastly  in¬ 
crease  the  cost  of  our  Government  and  would  vastly  increase  the  cost 
of  doing  business  with  the  Government  on  the  part  of  individuals 
and  members  of  the  public. 

I  personally  believe,  Mr.  Chairman,  that  the  development  of  the 
portions  of  this  bill  that  offer  really  substantial  hope  of  improvement 
should  be  pursued  through  the  administrative  conference  that  the 
Congress  has  created  so  that  we  can  study,  through  the  experts  and 
with  the  benefit  of  the  information  and  the  expertise  that  would  be 
available  in  the  conference,  how  best  these  provisions  can  be  refined  and 
made  applicable  where  they  can  help  and  not  where  they  would  im¬ 
pede  the  ability  of  people  to  deal  with  their  Government  in  a  fair  and 
effective  way. 

I  thank  the  chairman  very  much  for  giving  me  the  opportunity 
to  appear  this  morning. 

Senator  Long.  Thank  you,  Mr.  Schlei.  Your  statement  has  been 
very  helpful.  Perhaps  it  will  help  us  work  out  some  of  the  rough 
spots  which  we  always  find  in  these  situations. 

You  just  mentioned  something  about  the  administrative  conference 
which  was  passed  by  the  Congress  last  session. 

Of  course,  we  are  very  anxious  that  that  be  implemented  and  put 
in  force.  Has  your  Department  taken  any  view  about  it  or  taken  any 
steps  to  urge  that  it  be  set  up  and  start  functioning? 

Mr.  Sen  let.  I  know  of  your  interest  in  that  matter,  Senator,  and  X 
know,  that  you  have  made  many  efforts  to  be  helpful  in  getting  it 
underway.  I  know  that  the  people  who  are  concerned  in  that  effort 
in  the  executive  branch  have  been  at  it,  working  at  it  very  hard.  As 
you  know,  there  are  problems  involved  in  finding  the  right  people. 
We  do  not  want  to  move  too  fast  and  get  people  who  are  not  right. 

Senator  Ix>ng.  I  do  not  think  you  will  be  accused  of  moving  too 
fast. 

The  question  is  actually  directed  at  whether  the  Department  of  Jus¬ 
tice  has  clone  anything  to  push  this  along  to  bring  it  to  a  head  ? 

Mr.  Schlei.  Yes,  Mr.  Chairman,  we  have. 

Senator  Long.  We  would  be  grateful  if  you  would  continue  that 
part  of  your  testimony — perhaps  you  covered  this.  I  am  interested  in 
S.  1758,  or  that  section  of  it,  permitting  lawyers  to  practice  before 
the  various  agencies.  It  has  been  my  understanding  that  your  Depart¬ 
ment  in  the  past  has  supported  that  particular  type  legislation. 

Mr.  Schlei.  That  is  right. 

Senator  Long.  What  is  the  position  of  the  Department  at  this  time? 

Mr.  Schlei.  We  support  that  here,  Mr.  Chairman. 

Senator  Long.  You  know  of — that  some  of  the  agencies  themselves 
do  not  ? 

Mr.  Schlei.  That  is  correct,  sir. 

Senator  Long.  Any  questions,  Mr.  F ensterwald  ? 

Mr.  Fensterwald.  I  have  just  a  couple. 

You  mentioned  34  major  changes  in  the  bill  and  divided  them  into 
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two  classes  of  possible  and  hopeless.  I  wonder  if  you  had  written 
comment  on  these  or  would  make  them  available  to  us  for  our  study 
so  we  could  analyze  your  objections  to  these  suggestions  for  change. 

Mr.  Schlei.  I  would  be  delighted  to,  Mr.  Fensterwald;  in  fact,  I 
should  have  said  in  my  testimony  that  we  are  preparing  an  appendix 
to  the  testimony  that  will  give  specific  examples  and  lay  out  the  34 
and  17  categories.  I  will  be  most  pleased  to  get  that  up  to  you  very 
shortly. 

Mr.  Fensterwald.  The  other  question  is  in  section  3.  As  I  under¬ 
stand  it,  you  admit  that  the  present  section  3  is  not  a  freedom  of  in¬ 
formation  bill.  Can  you  tell  me  if  anywhere  in  the  laws  on  the  books 
today,  there  is  any  type  of  freedom  of  information  bill  ? 

Mr.  Schlei.  No,  Mr.  Fensterwald ;  I  do  not  believe  there  is  any¬ 
thing  that  can  go  by  that  name. 

Mr.  Fensterwald.  What  section  3  amounts  to  in  my  own  view  is  a 
withholding  statute  rather  than  a  freedom  of  information  bill.  I 
think  the  general  view  is  that  it  should  be  changed.  I  think  the  prob¬ 
lem  is  in  what  direction  and  how  much.  We  have  been  wrestling 
with  that,  as  you  know. 

One  problem  has  been  brought  to  my  attention  by  previous  witnesses 
with  respect  to  the  Justice  Department  and  subsection  (b)  of  section  3, 
with  respect  to  the  files  of  the  Immigration  Service.  He  has  been 
making  a  study  of  the  Immigration  Service  and  he  said  that  there 
were  700,000  orders  each  year,  of  which  only  58  are  made  public.  It 
would  seem  to  me  this  would  be  a  good  example  of  the  type  of  with¬ 
holding  that  section  3  would  get  rid  of.  Would  you  make  any  com¬ 
ments  on  that  ? 

Mr.  Schlei.  Well,  Mr.  Fensterwald,  I  have  engaged  in  some  dis¬ 
cussion  of  that  problem  and  the  view  as  to  the  application  of  the  law 
is  that  it  calls  for  the  publication  only  of  those  decisions  which  have 
precedential  significance.  After  all,  it  would  do  go  good  to  publish 
600,000  routine  applications  of  the  law  to  the  facts :  that  would  be  of 
no  benefit  to  anyone  and  would  simply  disclose  that  the  individual 
had  a  matter  pending  with  the  Immigration  Service. 

I  think  the  solution  to  that  problem  is  to  review  the  performance 
of  the  Immigration  Service  in  this  regard  and  make  sure  they  are 
publishing  all  cases  that  have  precedential  significance.  I  believe  you 
agree  that  publishing  700,000  decisions  would  not  be  worth  it. 

Mr.  Fensterwald.  I  do  not  think  the  problem  is  one  of  publication. 
1  do  not  think  anybody  asked  that  they  be  published.  I  think  the 
question  is  whether  they  are  made  available.  As  I  understand  it,  out 
of  the  700,000,  699,942  are  confidential  and  cannot  be  seen  by  any¬ 
body  outside  of  the  Service.  It  is  not  a  question  of  publication.  It 
is  just  a  question  of  general  availability. 

Mr.  Schlei.  That  is  quite  true.  From  the  beginning,  immigration 
records  have  been  treated  as  confidential,  because  there  is  a  question 
of  individual  privacy  involved.  There  are  indiscriminately  within 
those  records  confidential  investigator’s  reports  on  the  character  of 
the  people  involved  and  there  are  FBI  reports  and  some  intelligence 
agency  reports.  You  know,  there  are  a  great  many  security  require¬ 
ments  that  are  made  applicable  in  the  immigration  laws.  Both  be- 


ADMINISTRATIVE  PROCEDURE  ACT 


199 


cause  of  the  privacy  consideration  and  the  defense  and  foreign  policy 
considerations  that  are  involved  in  many  of  the  records,  the  records 
have  always  been  regarded  as  confidential  and  are  only  published  in  a 

nameless  fashion  under  such  titles  as  “Matter  of  X - .”  That  way 

of  treating  these  particular  records  has  been  gone  over  on  at  least  one 
occasion,  I  think  several  occasions,  with  congressional  committees, 
I  think  it  is  pretty  well  accepted  that,  so  far  as  its  legal  propriety 
is  concerned,  it  is  a  proper  way  to  treat  them.  But  I  think  we  do  have 
a  problem  of  insuring  that  people  are  not  deprived  of  the  value  of  the 
precedents  that  the  Service  creates  by  treatment  of  its  particular  cases. 
The  way  of  applying  these  values  here,  it  seems  to  me,  is  to  be  very 
rigorous  about  insisting  that  the  Immigration  Service  does  publish 
everything  of  value  to  the  public. 

Mr.  Fensterwald.  I  agree  with  you  about  the  publishing.  I  do  not 
think  anybody  is  particularly  concerned  with  the  number  you  publish. 
But  I  think  the  discussion  that  was  had  here  on  the  question  of  open¬ 
ness  and  the  only  recourse  that  the  public  has,  the  only  method  the 
public  has  to  know  that  the  Immigration  Service  is  performing  its 
duties  at  all  according  to  law  is  by  having  some  type  of  availability 
of  these  records. 

I  think  the  fact  of  99.99  percent  of  the  orders  of  the  Immigration 
Service  is  a  perfect  example  of  what  the  authors  of  this  bill  are  trying 
to  get  at  in  subsection  (b).  As  I  understand  it,  this  subsection  has 
generally  caused  less  trouble.  It  is  subsection  (c)  that  causes  most 
of  the  trouble.  But  I  think  this  subsection  causes  many  people  trouble 
unless  the  Justice  Department  in  the  case  of  the  Immigration  Service 
were  willing  to  reconsider  the  availability  of  records  such  as  the  Immi¬ 
gration  Service  has.  It  seems  to  me  this  is  a  perfect  example  of  the 
withholding  of  information  that  ought  to  be  available  to  the  public 
generally. 

Mr.  Schlei.  Well,  Mr.  Fensterwald,  perhaps  it  would  be  useful  if 
I  supplied  a  statement,  a  written  discussion  of  the  question  that  you 
raise,  because  I  am  not  confident  of  my  ability  to  say  here  off  the  cuff 
all  of  the  reasons  why  I  think  that  it  would  be  a  mistake  to  throw  open 
those  records. 

Mr.  Fensterwald.  Could  I  just  make  one  request,  and  that  is,  after 
we  receive  your  memo  on  the  subject,  could  we  send  it  to  Professor 
Davis  for  comments  and  then  print  both  of  them  ? 

Mr.  Schlei.  Certainly.  I  think  we  have  already  discussed  it  with 
Professor  Davis. 

Mr.  Fensterwald.  He  has  a  particular  interest  in  it  and  it  does 
seem  to  be  a  good  example  of  what  we  are  trying  to  get  at.  If  you 
have  no  objection,  I  would  like  to  send  it  to  him  for  comments  and 
print  both  of  them  in  the  record. 

Mr.  Schlei.  No  objection  at  all. 

Mr.  Fensterwald.  Thank  you,  Mr.  Chairman. 

Mr.  Ivennedt.  Mr.  Schlei,  you  commented  with  respect  to  these  106 
agencies  that  had  a  minimum  of  adjudicative  procedures  covered  by 
the  act.  Then  you  said  that  the  bill  had  been  broadened  to  cover  a 
great  many  more.  I  assume  the  provision  you  are  referring  to  there 
is  subsection  (b)  of  section  3.  Is  that  the  one  which  is  the  basis  of 
your  comment  ? 
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Mr.  Schlei.  That  is  right.  I  should  add  there — plus  the  deletion 
of  all  exceptions. 

Mr.  Kennedy.  Yes. 

Thank  you. 

Senator  Long.  Thank  you,  Mr.  Schlei,  we  appreciate  your  being 
here.  Your  statement  and  your  comments  have  been  very  helpful  to 
us.  The  committee  will  be  in  touch  with  you.  We  are  very  grateful 
to  you  for  working  with  us  on  this  matter. 

Mrs.  Schlei.  Thank  you,  Mr.  Chairman,  it  was  a  pleasure. 

(The  appendix  to  Mr.  Schlei’s  statement  follows :) 

Appendix  to  the  Statement  of  Noebert  A.  Schlei,  Assistant  Attorney  Gen¬ 
eral,  Office  of  Legal  Counsel,  Department  of  Justice,  on  S.  1336,  the 

Proposed  General  Revision  of  the  Administrative  Procedure  Act 

Included  in  the  more  than  150  proposed  amendments  to  the  Administrative 
Procedure  Act  which  are  embodied  in  the  bill  are  35  changes  which  the  Depart¬ 
ment  of  Justice  considers  substantial.  One  of  these  is  an  attempt  to  implement 
a  proposal  which  the  Department  has  supported  over  a  considerable  period  of 
time — the  proposal  concerning  the  right  of  attorneys  to  practice  before  adminis¬ 
trative  agencies.  Seventeen  of  the  other  34  represent  ideas  which  the  Department 
believes  may  have  some  proper  application  and  may  result  in  improvements  in 
the  conduct  of  some  kinds  of  proceedings,  but  would  be  highly  undesirable  if 
applied  generally,  as  the  bill  proposes.  The  Department  is  opposed  in  principle 
to  the  remaining  17  and  urges  that  they  be  eliminated  from  legislative 
consideration. 

The  purpose  of  this  appendix  is  to  consider  separately  and  to  provide  com¬ 
ment  on  each  of  the  35  major  proposals  embodied  in  S.  1336.  They  are  dis¬ 
cussed  herein  in  the  order  in  which  they  are  presented  in  the  bill. 

1.  The  redefinition  of  prescriptions  for  the  future  of  particular  applicability  as 
as  “ adjudication ”  (sec.  2(c)) 

A  basic  feature  of  the  present  act  is  its  recognition  of  the  fundamental  dif¬ 
ferences  between  administrative  action  which  is  quasi-legislative  in  character 
and  that  which  is  adjudicative.  It  defines  the  former  as  “rulemaking”  and 
provides  requirements  therefor  which  are  markedly  different  from  the  require¬ 
ments  for  adjudication. 

Rulemaking  authority  is  widely  distributed  among  Federal  departments  and 
agencies.  In  establishing  regulatory  programs  Congress  ordinarily  legislates 
only  in  broad  outline  the  basic  plan  of  regulation  and  the  general  standards 
under  which  it  is  to  be  administered,  delegating  to  an  administrative  body 
responsibility  for  the  details  of  translating  the  congressional  mandate  into 
practical  application.  Continuing  administrative  implementation  of  the  statu¬ 
tory  plan  is  essentially  an  extension  of  the  legislative  process.  In  developing 
subsidiary  policies  and  promulgating  implemental  prescriptions  for  the  future, 
of  the  force  and  effect  of  law,  the  administrative  authority  acts  as  a  continuing 
agency  of  Congress,  exercising  delegated  quasi-legislative  power. 

In  cases  of  adjudication  the  administrative  agency  performs  an  entirely 
different  role.  There,  it  is  constituted  as  a  specialized  tribunal,  operating  in 
the  image  of  the  courts,  to  determine  disputes  involving  private  rights  which 
otherwise  would  be  the  business  of  the  courts.  In  spite  of  their  dissimilarity, 
rulemaking  authority  and  adjudicative  power  are  often  assigned  to  the  same 
agency  along  with  executive  responsibilities  for  investigation,  supervision,  and 
enforcement,  because  of  the  need  for  consistency  and  coordination  in  all  phases 
of  the  administration  of  the  regulatory  plan.  However,  because  administrative 
adjudication  is  fundamentally  different  from  agency  functions  which  are  quasi¬ 
legislative  in  character,  accepted  procedures  for  adjudication  seldom  are  appro¬ 
priate  to  quasi-legislative  proceedings. 

Although,  in  form,  S.  1336  would  retain  the  dichotomy  between  “rulemaking” 
and  “adjudication,”  it  would  ignore  the  fundamental  differences  in  the  nature 
and  purpose  of  the  functions  and,  instead,  would  premise  the  distinction  upon 
whether  the  resulting  agency  action  is  of  “general”  or  “particular”  appli¬ 
cability.  Apparently  this  would  be  determined  by  the  caption  or  title  of  the 
proceeding.  Any  proceeding  in  which  “the  parties  are  named”  would  be  treated 
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under  the  bill  as  adjudication.  A  considerable  variety  of  proceedings  would 
be  affected  by  the  proposed  redefinition,  including  most  ratemaking  and  any 
particularized  prescription  for  the  future  of  (quoting  from  the  language  which 
is  proposed  to  be  deleted  from  the  present  definition  of  “rule”)  “wages,  corporate 
or  financial  structures  or  recorganizations  thereof,  prices,  facilities,  appliances, 
services  or  allowances  therefor  or  of  valuations,  costs,  or  accounting,  or  prac¬ 
tices  bearing  upon  any  of  the  foregoing.”  It  seems  to  us  conceptually  unsound 
thus  to  disregard  the  basic  differences  between  quasi-legislative  and  quasi¬ 
judicial  functions  and  to  determine  the  application  of  procedural  requirements 
according  to  whether  the  parties  are  named. 

Whether  of  general  or  particular  applicability,  rulemaking  prescribes  for  the 
future  and  therefore  is  likely  to  involve  policy  formulation.  Even  though  only 
a  single  public  utility  or  carrier  may  be  involved,  large  segments  of  the  public 
may  be  concerned.  Frequently  the  proceeding  is  in  large  part  investigatory. 
Many  private  interests  may  have  a  right  to  be  heard,  the  dispositive  issues  may 
not  be  readily  discernible  before  the  hearings,  and  the  presentation  of  data  and 
views  may  require  the  receipt  of  a  considerable  volume  of  technical  or  economic 
evidence  which  demands  extensive  staff  study.  In  many  cases,  such  evidence  is 
for  the  most  part  uncontested.  As  in  legislative  actions,  the  outcome  is  likely 
to  turn  upon  a  fundamental  choice  between  competing  philosophies- — a  choice 
appropriately  made  only  by  the  ultimate  authority  charged  with  policy  responsi¬ 
bility.  The  final  judgment  seldom  rests  upon  the  establishment  of  a  few  critical 
facts  or  other  determinative  elements,  as  in  the  usual  case  of  adjudication. 

Taking  account  of  these  features,  the  present  act  provides  for  public  notice 
of  rulemaking  through  Federal  Register  publication,  a  general  right  of  petition 
in  respect  of  rulemaking,  opportunity  for  any  interested  person  to  participate, 
considerable  latitude  to  fashion  the  hearing  process  to  the  particular  kind  of 
presentation  which  best  serves,  and  a  decision  by  the  agency  itself,  as  the 
authority  to  which  Congress  has  delegated  policy  responsibility.  These  require¬ 
ments  effectively  enable  an  agency  to  operate  as  a  quasi-legislative  body  wherever 
the  function  it  is  required  to  perform  is  quasi-legislative  in  nature. 

S.  1336,  however,  appears  to  treat  these  proceedings  as  if  they  were  essentially 
contests  between  the  regulators  and  the  regulated.  It  would  impose  the  same 
requirements  it  seeks  to  impose  in  a  proceeding  looking  toward  the  issuance 
of  a  cease-and-desist  order  against  fraudulent  practices,  a  case  for  the  revocation 
of  a  license  because  of  violations  of  applicable  laws  or  regulations,  or  any 
other  compliance  or  enforcement  proceeding. 

These  requirements  seem  to  us  almost  entirely  inappropriate  in  the  usual 
case  of  particularized  rulemaking  for  example,  where  Congress  has  assigned 
to  an  agency  the  responsibility  of  fixing  the  maximum  rates  which  a  carrier 
or  utility  shall  be  allowed  to  charge  the  public  for  particular  services.  In  such 
case,  S.  1336  would  eliminate  the  present  requirement  of  notice  to  the  public. 
As  an  adjudication,  participation  presumably  would  be  limited  to  named  parties. 
Prior  to  hearing,  the  agency  would  be  required  to  receive,  consider,  and  deter¬ 
mine  all  offers  of  “settlement”  submitted  by  the  parties.  The  proceeding  would 
be  instituted  by  “pleadings,”  including  “responsive  pleadings.”  Subpenas  would 
be  automatically  issued  to  any  party,  upon  request,  and  deposition  and  dis¬ 
covery  procedures  would  be  required.  Hearings  could  not  be  commenced  until 
the  parties  were  notified  of  the  issues  to  be  considered.  (The  alternative  would 
appear  to  be  to  permit  the  hearings  to  be  used  for  the  discussion  of  any  issue.) 
The  presiding  officer  assigned  to  conduct  the  proceeding  would  have  independent 
authority  to  dispose  of  the  matter  summarily  by  decision  on  the  pleadings  or  on 
motion  to  dismiss,  irrespective  of  agency  objections. 

Counsel  for  the  named  utility  in  our  example  might  be  pleased  to  have  the 
rate  prescribed  by  “settlement,”  without  hearings  and  without  opportunity  for 
public  participation.  He  might  welcome  the  opportunity  for  summary  disposi¬ 
tion  by  an  examiner  without  the  interposition  of  public  interest  considerations 
and  perhaps  even  over  the  strong  objections  of  the  agency.  But  such  support 
as  he  might  give  to  the  proposal  hardly  justifies  ignoring  the  true  nature  of  the 
proceeding. 

Where  the  proceeding  is  essentially  investigatory,  where  broad  segments  of 
the  public  are  vitally  interested,  where  no  decision  is  possible  except  upon  a 
comprehensive  evaluation  of  all  of  the  facts  and  circumstances  surrounding 
the  regulated  operation,  where  public  interest  considerations  are  substantial, 
and  where  the  development  and  application  of  policy  is  a  necessity  to  a  proper 


202 


ADMINISTRATIVE  PROCEDURE  ACT 


decision,  obviously  the  agency  cannot  appropriately  “settle”  the  matter  prior  to 
hearing.  Pleadings  would  accomplish  nothing,  and  a  right  to  the  automatic 
issuance  of  subpenas  might  serve  improper  purposes  without  limit.  The  idea 
that  a  presiding  officer  who  is  not  appointed  by  the  President  and  confirmed 
by  the  Senate  and  who  is  without  policy  responsibility  might  summarily  dis¬ 
pose  of  the  proceding  on  the  “pleadings,”  before  the  investigatory  state  is  even 
begun,  before  a  single  interested  person  has  been  heard,  and  irrespective  of  the 
agency’s  will  in  the  matter,  seems  absurd. 

Imposing,  in  such  case,  the  decisional  requirements  of  the  bill  for  cases  of 
adjudication  seems  even  more  inappropriate.  S.  1336  would  require  the  pre¬ 
siding  officer  to  render  the  decision  in  every  case  under  separation  of  functions 
requirements  which  would  not  only  deny  him  the  expert  assistance  of  staff 
economists,  marketing  specialists,  and  technicians,  but  would  appear  to  bar  him 
even  from  consulting  the  chief  examiner.  The  use  of  hearing  examiners  in  such 
cases,  isolated  from  expert  assistance  and  policy  guidance,  inevitably  would 
enhance  the  risk  of  uninformed  and  misconceived  decisions  and  would  multiply 
greatly  the  dangers  of  inconsistency  in  administrative  decisions  and  policy. 
In  order  to  avoid  these  ills,  the  bill  would  permit  the  use  of  other  agency  person¬ 
nel  in  such  cases.  However,  this  only  illustrates  the  error  of  the  bill’s  across- 
the-board  approach.  In  permitting  the  use  of  agency  officials  as  presiding 
officers  in  “adjudications”  such  as  the  proceeding  here  considered,  the  bill  under¬ 
mines  compleely  the  assurances  of  independent  judgment  afforded  by  the  exami¬ 
ner  concept  in  cases  in  which  such  independence  is  essential  to  fairness  and 
objectivity.  Under  the  proposal,  an  agency  official  could  be  assigned  to  conduct, 
not  only  quasi-legislative  proceedings,  but  as  well  adjudications  of  an  accusatory 
nature. 

The  bill  would  permit  administrative  appeal  of  the  presidng  officer’s  decision. 
However,  appeal  would  be  allowed  only  on  specified  grounds,  would  be  heard 
by  an  appeal  board  (unless  a  private  party  asked  that  it  be  heard  by  the  agency), 
and  would  be  limited  to  the  exceptions  filed.  If  there  were  no  request  from  a 
private  party  for  agency  review,  the  agency  could  consider  the  matter  only  upon 
limited  policy  grounds  and  only  after  the  proceeding  has  been  decided  by  the 
presiding  officer  and  had  been  considered  on  appeal  by  the  appeal  board. 

It  seems  to  us  evident  that  the  proposed  requirements,  although  perhaps  ap¬ 
propriate  in  some  cases,  if  applied  in  the  ratemaking  proceeding  in  our  example 
would  greatly  extend  the  time  involved  in  the  conduct  of  the  case,  even  if  parties 
seeking  to  impede  the  contemplated  action  did  nothing  to  avail  themselves  of 
the  greatly  multiplied  opportunities  for  delay.  The  expense  for  all  concerned 
would  be  many  times  greater.  The  limitations  sought  to  be  imposed  upon 
agency  consideration  of  the  matter  would  make  the  decisional  process  much  less 
susceptible  of  policy  guidance.  The  separation  of  functions  requirements  might 
seriously  jeopardize  the  likelihood  of  achieving  a  “right”  result.  The  general 
public,  even  though  vitally  concerned,  might  have  no  real  opportunity  for  mean¬ 
ingful  participation,  or  perhaps  even  to  know  of  the  conduct  of  the  proceeding. 
In  the  long  run,  regulated  interests  would  have  fewer,  rather  than  more,  official 
decisions  which  they  might  rely  upon  as  agency  policy  pronouncements. 

In  a  case  where  policy  considerations  are  absent  or  applicable  policy  is  clearly 
established,  where  the  trial  of  controverted  facts  is  a  significant  part  of  the  proc¬ 
ess,  where  the  determination  is  not  of  general  concern  and  turns  upon  particular 
considerations,  and  where  agency  staff  assistance  and  agency  expertise  is  not 
needed  in  the  decisional  process  and  the  agency’s  imprimatur  is  otherwise  unnec¬ 
essary  to  lend  finality  and  authority  to  the  decision,  the  requirements  proposed  by 
the  bill  may  be  appropriate.  But  in  the  usual  case  of  ratemaking  involving  a  par¬ 
ticular  carrier,  utility,  or  other  business  fraught  with  the  public  interest,  or  in 
other  difficult  cases  of  particularized  rulemaking,  present  problems  are  likely 
to  be  overcome  only  by  solutions  tailored  specifically  to  those  problems  and  not 
by  the  bill’s  proposal  to  treat  them  as  adjudications. 

2.  The  proposed  requirement  of  Federal  Register  publication  of  all  internal  man¬ 
agement  policies  (sec.  8(a)) 

The  present  act  excepts  from  its  public  information  requirements  any  matter 
relating  solely  to  the  internal  management  of  an  agency  and  all  functions  re¬ 
quiring  secrecy  in  the  public  interest.  Section  3(a)  of  the  bill  would  eliminate 
these  exceptions  and  would  require  every  agency  to  publish  in  the  Federal 
Register  all  statements  of  policy  and  interpretations  of  general  applicability, 
except  (1)  those  relating  to  foreign  policy  or  the  national  defense  which  are 
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specifically  required  by  Executive  order  to  be  kept  secret,  (2)  those  relating 
solely  to  persounel  rules  and  practices,  and  (3)  those  specifically  exempted  from 
disclosure  by  statute.  Publication  “for  the  guidance  of  the  public”  would  be 
required  even  if  the  matter  were  one  in  which  the  pubic  has  no  interest  and  even 
if  the  requirement  (of  proposed  sec.  3(b))  that  the  policy  be  made  available 
to  any  member  of  the  public  would  satisfy  any  conceivable  need  of  a  member 
of  the  public  to  know  a  particular  internal  management  policy  of  an  agency. 

The  proposed  requirement  is  patently  unnecessary  in  many  instances,  for  ex¬ 
ample,  in  respect  of  policies  governing  the  use  of  printing  and  duplicating  equip¬ 
ment,  the  routing  of  communications,  retention  of  stock  records,  etc.  However, 
the  proposal  presents  serious  problems  in  connection  with  agency  functions  which 
necessitate  the  development  of  policy  statements,  the  publication  of  which  would 
obstruct  the  proper  performance  of  the  function.  There  are  many  investigative 
and  enforcement  operations,  for  example,  which  must  be  Conducted  by  methods 
and  according  to  patterns  which  cannot  be  published.  If  the  policies  and  tech¬ 
niques  employed  in  detecting  violations  were  known  to  potential  violators,  detec¬ 
tion  could  become  very  difficult,  if  not  impossible. 

Obviously,  proposed  secton  3(a)  must  be  revised  to  provide  appropriate  excep¬ 
tions  for  policy  statements  which  must  be  kept  confidential  in  the  interests  of 
the  effective  performance  of  necessary  functions,  and  for  internal  management 
matters  which  are  of  no  possible  interest  to  the  general  public  and  (in  any 
event,  are  required  to  be  made  available  to  interested  individuals  under  proposed 
section  3(b) . 

3.  The  proposed  provision  that  no  person  shall  he  “adversely  affected ”  hy  un¬ 

published  policies  or  interpretations  {sec.  3 (a) ) 

Certainly,  no  one  should  be  expected  to  comply  with  rules  of  which  he  has  no 
notice.  However,  to  extend  the  idea  to  a  requirement  that  no  person  shall  “be 
adversely  affected  by  any  matter  required  to  be  published  in  the  Federal  Register 
and  not  so  published,”  together  with  the  proposed  requirement  that  virtually  all 
agency  policies  and  interpretations  must  be  published  in  the  Federal  Register, 
would  result  in  opening  the  door  to  endless  efforts,  by  raising  spurious  defenses, 
to  resist  agency  action.  In  almost  any  case  in  which  a  person  might  be  disad¬ 
vantaged  by  agency  action,  charges  that  the  action  is  based  upon  an  unpublished 
policy  or  interpretation  could  be  expected  if  such  provisions  were  adopted.  As  a 
practical  matter,  the  proposal  would  afford  no  more  effective  safeguard  against 
nonpublication  than  that  provided  in  the  present  act,  yet  would  work  the  worst 
kind  of  mischief  upon  the  administrative  process.  This  is  one  of  the  proposals 
which  the  Department  of  Justice  feels  has  no  practical  application  and  should 
be  eliminated  from  consideration. 

4.  The  proposed  requirement  that  all  instructions  to  agency  staff  personnel  he 

made  available  to  any  person  {sec.  3(b) ) 

Proposed  section  3(b)  would  require  every  agency  to  make  available  for  public 
inspection  and  copying  all  “instructions  to  staff  that  affect  any  member  of  the 
public.”  Possibly,  only  those  instructions  specifically  directed  by  Executive 
order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  the  protection  of 
foreign  policy  would  be  outside  the  requirement.  This  is  a  new  provision  which 
did  not  appear  in  predecessor  bills. 

In  an  infinite  number  of  situations,  disclosure  of  the  fact  that  a  staff  instruc¬ 
tion  was  given  or  of  the  content  of  the  instruction  would  wholly  frustrate  or 
seriously  encumber  carrying  out  a  proper  and  necessary  instruction.  It  would 
seem  extremely  unlikely  that  any  advantage  which  may  be  realized  from  such 
requirement  can  justify  the  serious  disadvantage  to  the  proper  performance  of 
necessary  governmental  functions  which  inevitably  must  result  from  any  such 
proposal. 

Certainly,  the  public  is  entitled  to  an  accounting  of  the  manner  in  which  public 
institutions  perform  their  assigned  functions.  If  an  inquiry  into  staff  instruc¬ 
tions  is  appropriate  to  provide  such  accounting,  the  inquiry  should  be  possible. 
However,  the  power  to  inquire  should  be  correlative  to  responsibility,  and  the 
power  should  not  be  assigned,  as  it  would  be  in  this  bill,  wholly  without  regard 
to  the  effective  performance  of  the  necessary  business  of  government.  The  idea 
that  every  member  of  the  public  can  be  constituted  a  private  inspector  general 
seems  to  the  Department  to  demonstrate  a  remarkable  lack  of  appreciation  of  the 
most  obvious  needs  of  any  staff  operation.  Surely,  no  Member  of  Congress  would 
think  of  imposing  such  requirement  on  congressional  staff  operations. 
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If  there  are  particular  governmental  programs  in  which  there  is  a  genuine  need 
for  the  public  availability  of  certain  staff  instructions,  the  bill  should  address 
itself  to  those  particular  programs  and  those  particular  instructions.  It  should 
not  require  that  all  staff  instructions  other  than  those  within  the  limited  excep¬ 
tions  should  be  made  publicly  available. 

5.  The  proposed  indexing  rquirement  (sec.  3  (b) ) 

Section  3(b)  of  the  bill  seeks  to  require  every  agency  to  maintain  and  make 
available  for  public  inspection  a  current  index  of  all  final  opinions  ( including  con¬ 
curring  and  dissenting  opinions)  and  all  orders,  statements  of  policy  and  inter¬ 
pretations  (except  statements  of  “general”  policy  and  interpretations  of  “general” 
applicability,  which  are  required  to  be  published  in  the  Federal  Register)  and 
instructions  to  staff  which  affect  any  member  of  the  public. 

In  general,  the  Department  supports  the  idea  of  a  useful  current  index  of  all 
materials  made  available  for  the  guidance  of  the  public.  Perhaps  in  many 
instances  agencies  are  unable  to  fulfill  requests  for  materials  because  of  inability 
to  identify  precisely  what  is  requested.  However,  it  would  seem  evident  that  such 
index  must  be  limited  to  materials  to  which  the  public  is  entitled  and  which  may 
have  some  possible  use.  Orders  in  the  adjudication  of  cases  which  are  not  accom¬ 
panied  by  opinions  should  be  excepted  in  order  to  eliminate  the  hundreds  of  thou¬ 
sands  of  informal  orlers  in  veterans,  immigration,  postal,  amateur  radio,  pass¬ 
port,  social  security,  customs,  and  other  areas  in  which  such  orders  are  of  no 
concern  to  anyone  except  the  individual  involved  and  are  of  no  precedential 
significance.  Only  the  precedents  in  these  areas  should  be  listed.  Similarly,  the 
large  numbers  of  routine  letters  interpreting  rules,  instructions,  and  requirements 
should  be  omitted  unless  they  are  of  precedential  significance. 

In  request  of  each  of  the  categories  of  materials  which  S.  1336  would  require 
to  be  indexed,  the  bill  is  far  too  broad  and  would  impose  an  impossible  burden, 
to  say  nothing  of  the  useless  expenditure  of  time  and  money  which  would  be  re¬ 
quired.  Clearly,  no  agency  could  possibly  record  and  index  every  “instruction” 
to  a  member  of  its  staff  which  might  affect  a  member  of  the  public.  In  this 
respect  and  others,  the  proposal  presents  a  physical  impossibility.  Yet  the  pro¬ 
posal  would  prohibit  a  staff  instruction  from  being  “relied  upon”  or  “used”  unless 
it  was  properly  indexed.  The  proposal  should  be  revised  to  include  only  those 
materials  which  an  agency  appropriately  makes  available  “for  the  guidance  of  the 
public.” 

6.  The  proposal  to  eliminate  judgment  and  discretion  in  the  handling  of  official 

records,  and  to  substitute  a  simple,  self-executing  word-formula  governing  all 
matters  of  disclosure  (sec.  3(c) ) 

Proposed  section  3(c)  would  require  every  “agency”  to  “make  all  its  records 
promptly  available  to  any  person.”  Proposed  section  3(e)  would  establish  eight 
limited  exceptions  to  this  requirement.  The  only  executive  discretion  which 
would  be  permitted  by  the  bill  in  connection  with  the  safeguarding  of  information 
in  the  possession  of  the  executive  branch  would  be  that  reserved  to  the  President 
in  relation  to  matters  which  he  determines  must  be  kept  secret  in  the  interests  of 
the  national  defense  or  foreign  policy. 

Often,  sensitive  judgments  are  involved  in  a  decision  as  to  whether  a  particular 
official  record  should  be  made  available,  the  time  when  it  can  be  made  available, 
and  to  whom  it  can  appropriately  be  made  available  without  unjustifiable  injury 
to  private  or  public  interests.  Any  effort  to  remove  all  application  of  judgment 
and  subject  these  decisions  to  determination  by  a  simple,  self-executing  word- 
formula  cannot  provide  an  adequate  solution.  However  complete  and  com¬ 
prehensive  the  exceptions  may  be,  they  cannot  possibly  anticipate  every  situation 
in  which  confidential  treatment  of  a  document  in  the  possession  of  a  Federal 
agency  may  be  necessary.  Any  attempt  to  draft  exceptions  which  will  cover  every 
possible  situation,  yet  still  preclude  the  use  of  judgment  in  such  decisions,  can 
only  result  in  affording  protection  from  disclosure  to  records  as  to  which  there 
can  be  no  justification  for  nondisclosure,  and  in  requiring  the  disclosure  of  records 
which  must  be  withheld  in  the  public  interest. 

Because  the  ready  accessibility  of  public  information  concerning  procedures, 
policies,  precedents,  and  program  developments  is  essential  to  justice  and  fairness 
to  all  persons  affected  by  administrative  action,  section  3  of  the  bill  is  perhaps 
its  most  important  section.  As  has  been  explained  in  detail  in  relation  to  the 
same  proposal  in  the  predcessor  bill,  the  proposal  contained  in  section  3(c)  of 
the  bill  would  appear  to  violate  the  doctrine  of  separation  of  powers,  since  it 
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would  interfere  with  the  constitutional  responsibility  of  the  President  to  preserve 
the  confidentiality  of  documents  and  information  the  disclosure  of  which  would 
not  be  in  the  public  interest.  Under  the  bill  the  standards  governing  disclosure 
would  be  set  by  Congress  rather  than  by  the  President,  except  that  the  President 
would  be  authorized  to  direct  withholding  of  information  required  to  be  kept 
secret  for  the  protection  of  the  national  defense  or  foreign  policy.  Such  limita¬ 
tion  of  the  Executive’s  authority  in  the  area  of  public  information  is  without 
basis  in  constitutional  law. 

The  issue  was  extensively  debated  7  years  ago  in  connection  with  the  act  of 
August  12,  1958,  Public  Law  85-619,  72  Stat.  547,  amending  R.S.  161,  5  U.S.C., 
section  22,  the  so-called  housekeeping  statute.  On  that  occasion  the  Senate  rec¬ 
ognized  the  power  of  the  President  under  the  Constitution  to  withhold  informa¬ 
tion  on  the  ground  that  its  disclosure  would  be  contrary  to  the  public  interest  and 
that  this  authority  rests  on  the  constitutional  principle  of  separation  of  powers. 

Although  as  a  matter  of  policy  this  administration  has  severely  restricted  the 
operation  and  use  of  the  doctrine  of  executive  privilege  in  order  to  promote  free¬ 
dom  of  information,  this  action  does  not,  of  course,  alter  the  applicable  principles 
of  constitutional  law.  It  is  the  view  of  the  Department  of  Justice  that,  in  order 
to  remove  the  constitutional  doubt,  the  provisions  of  proposed  section  3  should  be 
revised  to  remove  the  limitations  upon  the  President’s  authority  to  direct  with¬ 
holding  of  documents  and  information  which  cannot,  in  the  public  interest,  prop¬ 
erly  be  disclosed. 

7.  The  proposal  to  transfer  to  the  courts  ultimate  responsibility  for  the  disclo¬ 

sure  or  nondisclosure  of  the  records  of  the  executive  branch  (sec.  3(c)) 

Proposed  section  3  would  appear  to  raise  further  constitutional  doubt  in  respect 
of  the  responsibility  which  it  would  assign  to  the  courts  in  connection  with  the 
safeguarding  of  records  of  the  executive  branch. 

In  our  constitutional  system  of  tripartite  government,  each  of  the  three  coequal 
branches  has  exclusive  powers  and  responsibilities  which  cannot  be  usurped  by 
or  transferred  to  another  branch.  In  Marbury  v.  Madison,  5  U.S.  (1  Cranch) 
137  (1803),  the  U.S.  Supreme  Court  held  that  the  Executive’s  responsibility  for 
the  safekeeping  of  Executive  records  is  such  responsibility.  In  the  exercise  of 
this  constitutionally  derived  responsibility,  the  Executive  is  accountable  only  to 
the  electorate.  Under  the  separation  of  powers  concept,  Congress  cannot  trans¬ 
fer  responsibility  for  Executive  records  to  the  courts. 

The  bill  would  confer  upon  the  U.S.  district  courts  authority  to  determine  de 
novo  whether  any  record  of  the  Executive  shall  be  released  to  a  member  of  the 
public.  In  order  to  eliminate  the  constitutional  problem,  this  feature  of  the  bill, 
like  that  discussed  in  6  above,  must  be  eliminated. 

8.  The  inadequacy  of  the  proposed  exemptions  from  the  public  information  re¬ 

quirements  (sec.  3(e)) 

The  impossibility  of  the  bill’s  approach — to  impose  an  absolute  requirement 
that  all  records  be  disclosed,  subject  to  eight  specific  exemptions — is  demonstrated 
by  the  difficulty  the  draftsmen  have  encountered  in  their  efforts  to  provide  suit¬ 
able  exemptions.  The  exemptions  in  proposed  subsection  3(e)  are  the  product  of 
extensive  study  and  many  revisions.  Yet,  even  in  their  present  form,  they  are 
completely  inadequate  in  many  respects.  For  example,  the  President’s  authority 
to  except  documents  from  disclosure  would  be  limited  to  records  required  to  be 
kept  secret  “in  the  interest  of  the  national  defense  or  foreign  policy,”  although 
as  is  noted  above,  there  is  no  basis  in  the  Constitution,  in  court  decisions,  or  in 
fact  for  such  limitation.  Presumably  military  information  which  comes  into  the 
hands  of  the  State  Department  or  the  military  departments,  the  disclosure  of 
which  might  threaten  the  security  of  other  nations,  would  not  be  protected. 
Even  U  S.  forces  engaged  in  the  defense  of  other  nations  might  have  no  protec¬ 
tion,  under  the  limited  language  proposed,  against  disclosure  of  the  details  of 
their  planned  operations. 

All  staff  communications  of  all  agencies — staff  recommendations,  advice,  re¬ 
ports,  analyses,  and  other  working  papers — would  be  available  to  any  person 
unless  confined  to  legal  or  policy  considerations.  Any  reference  to  facts  in  any 
internal  paper  would  remove  it  from  the  proposed  exception.  The  Government 
simply  could  not  function  under  any  such  requirement.  If  it  were  to  be  enacted, 
it  would  have  to  be  circumvented.  Compliance  would  be  impossible. 

Although  the  bill  would  permit  agencies  to  hold  in  confidence  information 
submitted  to  them  in  confidence  by  private  businessmen,  the  enormous  volume  of 
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information  which  the  Government  assemblies  by  regulatory  investigations  and 
by  its  dealings  with  contractors  would  be  available  to  any  competitor,  creditor, 
or  other  person,  irrespective  of  his  need  for  the  information  or  the  propriety  of 
his  motives  in  seeking  it.  Such  provision  would  represent  a  grotesque  injustice 
against  the  hundreds  of  thousands  of  regulated  businesses  and  Government 
suppliers. 

Although  investigatory  files  “compiled  for  law  enforcement  purposes”  would 
be  protected  from  indiscriminate  disclosure,  investigatory  files  relating  to  reg¬ 
ulatory  programs,  public  loans,  grants,  and  benefits  operations  apparently  would 
not.  Although  of  particular  importance  to  the  Department  of  Justice,  criminal 
investigation,  of  course,  is  only  a  part  of  the  whole  are  of  Federal  investiga¬ 
tion.  Just  as  Congress  must  have  the  power  to  inform  itself  in  the  execution 
of  its  functions,  so  the  agencies  have  a  duty  to  keep  informed  in  their  areas  of 
responsibility  and  to  avoid  official  action  based  on  inadequate  information.  The 
citizen’s  right  to  intelligently  informed  governmental  administration  is  no  less 
important  to  him  than  his  fundamental  right  to  effective  law  enforcement. 

It  would  seem  evident  that  if  persons  interviewed  by  investigators  are  to  have 
no  assurance  that  what  they  divulge  will  not  be  published,  the  free  flow  of  infor¬ 
mation  necessary  to  the  effective  performance  of  regulatory,  benefit,  and  other 
agency  functions  from  complainants  and  witnesses  surely  will  be  seriously 
jeopardized.  In  many  cases  persons  sought  to  be  interviewed,  not  only  concern¬ 
ing  criminal  violations  or  fraudulent  practices  in  a  regulated  activity,  but  also 
with  respect  to  competition,  business  conditions,  or  other  matters  in  which  no 
accusations  are  involved,  will  refuse  to  talk  to  agency  investigators  and  em¬ 
ployees  as  soon  as  they  realize  that  all  information  furnished  by  them  may  be 
made  public.  In  most  cases  the  opening  of  investigatory  files  will  clearly  reveal 
the  agency’s  investigative  techniques,  and  many  regulatory  programs  which  rely 
upon  effective  investigation  may  be  rendered  ineffectual. 

The  proposal  evidently  overlooks  the  impossibility  of  conducting  negotiations 
with  private  interests  in  full  public  view.  For  example,  correspondence  between 
the  Justice  Department  and  private  litigants  looking  toward  settlement  or  com¬ 
promise  would  be  available  to  anyone.  The  development  of  specific  plans  to 
acquire  land  or  dispose  of  property  could  not  be  carried  on  in  confidence.  Any 
land  speculator  would  appear  to  be  able  to  examine  any  communication  relative 
thereto  at  any  time.  The  same  availability  is  proposed  in  respect  of  internal 
communications,  now  carefully  guarded,  relative  to  plans  for  changes  in  interest 
rates,  regulatory  controls,  support  price  arrangements,  etc. 

Because  of  the  limitless  variety  of  the  kinds  of  information  in  the  possession  of 
Federal  agencies  and  the  infinite  number  of  reasons  for  not  making  information 
available  to  any  person,  examples  of  instances  not  appropriately  provided  for 
could  be  multiplied  endlessly.  An  example  of  how  the  bill’s  approach  may  reduce 
the  public  availability  of  information  is  provided  by  the  second  exception.  We 
see  no  reason  why  an  agency’s  personnel  management  rules  and  regulations 
should  be  kept  secret. 

It  is  the  view  of  the  Department  that,  if  a  workable  public  information  stat¬ 
ute  is  to  be  provided  as  a  part  of  the  Administrative  Procedure  Act,  the 
present  approach  of  the  bill  must  be  abandoned.  The  protection  of  private 
and  public  interests  through  the  proper  handling  of  confidential  information 
is  far  too  important  to  be  left  to  the  automatic  operation  of  an  entirely  inade¬ 
quate  word  formula.  Problems  of  disclosure  and  nondisclosure  demand  careful 
judgments.  They  merit  a  proposal  which  appreciates  their  importance  and 
affixes  responsibility,  instead  of  seeking  to  remove  it  entirely  and  to  substitute 
a  self-executing  rule. 

9.  The  proposed  limitation  upon  the  duration  of  '‘emergency  rules”  which  are 
extended  hy  full  procedures  (sec.  4(d)). 

S'.  1336  would  permit  the  issuance  of  emergency  rules  without  notice  or  public 
procedures  in  any  situation  in  which  such  action  is  required  “in  the  public 
interest.”  The  maximum  effective  period  of  these  rules,  under  the  proposal, 
would  be  6  months.  However,  they  could  be  extended  upon  notice  and  public 
procedures  in  accordance  with  the  requirements  governing  rulemaking  gen¬ 
erally,  but  only  for  a  period  not  to  exceed  12  months. 

The  fact  that  these  rules  are  called  emergency  rules  in  the  proposal  suggests 
that  insufficient  time  for  ordinary  procedures  is  the  public  interest  consideration 
contemplated  by  the  bill.  If  such  is  the  case,  the  6-month  limitation  may  be 


ADMINISTRATIVE  PROCEDURE  ACT 


207 


appropriate,  but  the  limitation  upon  the  period  for  which  such  rules  can  be 
extended  appears  to  be  without  reason,  since  such  extension  is  permitted  only 
upon  compliance  with  the  regular  requirements.  If  the  public  interest  con¬ 
sideration  relates  to  the  subject  of  the  rule  and  the  unsuitability  of  such  subject 
for  public  procedures,  the  requirement  that  emergency  rules  be  extended  only 
upon  public  procedures  should  be  eliminated. 

10.  The  requirement  that  public  proceedings  be  conducted  in  the  development 

of  internal  management  rules  (sec.  4(h)). 

The  present  act  excepts  from  its  notice  and  public  participation  requirements 
all  rulemaking  “to  the  extent  that  there  is  involved  *  *  *  any  matter  relating 
to  agency  management.”  The  bill  proposes  to  limit  this  exception  to  personnel 
matters  and  to  require  public  proceedings  in  the  development  of  rules  relating 
to  any  other  matter  of  internal  agency  management. 

There  are,  of  course,  many  management  operations  other  than  matters  of 
personnel  management  which  require  the  development  of  substantive  and  pro¬ 
cedural  rules.  These  are  matters  which,  under  the  present  act,  are  clearly 
the  responsibility  of  the  officials  of  the  agency,  who  are  appointed  by  the  Presi¬ 
dent  qnd  confirmed  by  the  Senate.  In  most  instances  there  would  seem  to  be 
no  justification  for  multiplying  their  management  problems  and  encumbering 
their  management  operations  by  requiring  them  to  conduct  public  proceedings 
before  adopting  any  management  policy  or  procedure.  If  there  are  areas  of 
agency  management,  for  example,  the  area  of  procurement  contracting,  in 
which  the  public  or  some  segment  thereof  may  have  a  direct  and  proper  interest, 
Congress  should  provide  public  procedures  in  that  area,  but  not  in  all  agency 
management  operations. 

11.  Elimination  of  the  present  exception  from  public  rulemaking  requirements 

of  rulemaking  relating  to  confidential  operations  (sec.  4(h)) 

The  present  act  permits  an  exception  from  the  rulemaking  requirements  in 
any  situation  in  whcih  public  procedures  are  “contrary  to  the  public  interest.” 
This  exception  applies  in  a  great  many  situations.  The  bill  wmuld  substitute 
for  this  exception  very  limited  exceptions  which  would  not  include,  for  example, 
the  development  of  rules  governing  secret  investigative  techniques. 

This  deficiency  in  the  bill  has  heretofore  been  brought  to  the  subcommittee’s 
attention  and  has  been  discussed  at  some  length.  See,  for  example,  the  letter 
from  the  Department  to  the  chairman,  dated  August  10,  1964,  printed  at  page 
207  of  the  subcommittee’s  hearings  of  July  21-23,  1964  on  the  predecessor  bill, 
S.  1663. 

12.  The  application  of  the  proposed  requirements  for  adjudication  to  every  agen¬ 

cy  proceeding  for  the  determination  of  the  rights  or  obligations  of  named 

parties  (sec.  5) 

All  informal  adjudications  are  exempt  from  the  procedural  requirements  of 
the  present  act.  Only  adjudications  which  are  required  by  statute  to  be  deter¬ 
mined  on  the  record  after  opportunity  for  hearing  are  subject  to  the  present 
provisions,  and  many  of  these  are  exempted  by  the  first  sentence  of  the  Adminis¬ 
trative  Procedure  Act,  section  5. 

The  legislative  history  of  the  1946  act  provides  evidence  that  the  Congress 
exercised  many  careful  judgments,  after  extended  consideration,  in  its  decisions 
respecting  the  extent  to  which  the  act’s  procedural  requirements  were  to  apply. 
Many  reasons  for  the  limitations  are  provided. 

The  present  proposal  would  summarily  set  aside  all  of  those  judgments,  ignore 
the  reason  for  the  exceptions,  and  extend  the  coverage  of  the  proposed  provisions 
universally.  Every  case  of  “adjudication”  before  every  agency  would  be  subject 
to  the  proposed  requirements,  except  “those  involving  inspections  and  tests.” 
The  proposed  requirements  would  include,  for  example,  provision  for  the  auto¬ 
matic  issuance  of  subpenas  upon  the  request  of  any  party  and  provisions  for 
depositions  and  discovery  in  every  proceeding. 

The  application  of  the  requirements  to  all  informal  adjudications  leaves  con¬ 
siderable  uncertainty.  Clearly,  the  hearing  before  an  examiner  afforded  to  a 
social  security  claimant  is  a  “proceeding,”  as  that  term  is  used  in  the  proposed 
definitions.  Is  the  across-the-desk  interview  with  an  administrative  official 
which  preceded  such  appeal  and  which  resulted  in  the  original  denial  of  the  claim 
also  a  “proceeding”?  If  so,  is  the  process  which  results  in  granting  a  claim  in 
another  case  also  a  “proceeding”?  Because  the  application  of  the  proposed 
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requirements  depends  upon  the  answers  to  these  questions,  the  uncertainty 
would  seem  to  be  particularly  undesirable. 

The  first  sentence  of  Administrative  Procedure  Act  section  5  excepts  from 
the  requirements  of  that  section  all  adjudications,  even  though  required  by 
statute  to  be  determined  on  the  record  of  an  agency  hearing,  “to  the  extent 
that  there  is  involved  (1)  any  matter  subject  to  a  subsequent  trial  of  the  law 
and  the  facts  de  novo  in  any  court;  (2)  the  selection  or  tenure  of  an  officer 
or  employee  of  the  United  States  other  than  examiners  appointed  pursuant  to 
section  11;  (3)  proceedings  in  which  decisions  rest  solely  on  inspections,  tests, 
or  elections;  (4)  the  conduct  of  military,  naval,  or  foreign  affairs  functions; 
(5)  cases  in  which  an  agency  is  acting  as  an  agent  for  a  court;  and  (6)  the 
certification  of  employee  representatives.”  The  proposal  to  eliminate  all  of 
these  exceptions,  which  were  developed  after  extended  congressional  considera¬ 
tion,  appears  to  be  based  upon  the  assumption  that  none  of  the  reasons  which 
appear  in  the  legislative  history  of  the  1040  act  and  which  compelled  the  Con¬ 
gress  at  that  time  are  of  any  validity.  We  are  not  so  convinced. 

Consider,  for  example,  the  proposal  to  eliminate  the  present  exemption  of  pro¬ 
ceedings  for  the  certification  of  employee  representatives  and  to  subject  such 
proceedings  to  the  bill’s  elaborate  and  cumbersome  decisional  processes  in  cases 
of  adjudication,  including  the  additional  level  of  decision  represented  by  the 
appeal  broad  proposal.  It  is  generally  recognized  that  time  is  of  the  essence 
in  the  avoidance  of  industrial  strife.  Certification  proceedings  are  essentially 
investigatory.  The  principal  concern  therein  is  an  early  election.  These  cases 
are  handled  in  considerable  volume— in  excess  of  2,000  decisions  each  year.  Under 
present  practices  they  are  conducted  in  two  stages:  (1)  the  investigatory  stage 
preparatory  to  balloting,  and  (2)  the  investigation  and  determination  of  post¬ 
election  objections.  In  the  great  majority  of  cases  the  first  stage  is  handled  en¬ 
tirely  by  a  regional  office.  Congress  and  the  National  Labor  Relations  Board 
have  wmrked  continuously  over  a  considerable  period  to  develop  fair  and  effi¬ 
cient  procedures  in  these  cases.  To  now  set  aside  the  present  streamlined  proc¬ 
esses  and  subject  these  cases  to  the  proposed  requirements  of  5,  7,  and  8  would 
be  disastrous  to  the  program  and  would  necessitate  emergency  legislation  to 
correct  the  mistake.  It  would  seem  evident  that  the  present  exemption  of  pro¬ 
ceedings  for  the  certification  of  employee  representatives,  and  perhaps  others, 
should  be  retained. 

IS.  The  proposed  requirement  that  parties  to  an  adjudication  he  advised  of  the 
issues  to  he  considered  (sec.  5  (a)  ( 1 ) ) 

A  serious  problem  in  many  agency  proceedings  results  from  the  inability  to 
identify  the  determinative  issues  sufficiently  early  in  the  proceeding  to  permit  an 
adequate  presentation  thereon.  In  respect  of  this  problem,  the  proposal  relative 
to  notice  of  the  issues  to  be  considered  may  result  in  considerable  improvement  in 
the  trial  of  many  different  kinds  of  proceedings. 

However,  early  crystallization  of  the  issues  in  quasi-legislative  proceedings  is 
frequently  impossible.  In  their  early  stages  they  often  are  essentially  investi¬ 
gatory  proceedings — particularly  protracted  rate  investigations  and  other  eco¬ 
nomic  proceedings.  The  bill’s  redefinition  of  such  cases  as  adjudications  raises 
serious  question  whether  the  proposal  can  be  applied  to  all  cases  of  adjudica¬ 
tion.  The  extent  to  which  the  requirement  can  be  applied  should  be  determined 
and  its  application  limited  accordingly. 

lJf.  The  hill's  attempt  to  utilize  the  Federal  rules  of  civil  procedure  and  the  rules 
of  criminal,  procedure  in  administrative  adjudications  (sec.  5(a)  (2) ) 

The  bill  proposes  to  require  every  agency  which  conducts  formal  adjudications 
to  provide  rules  governing  pleadings,  responsive  pleadings,  and  other  papers 
conforming  to  the  extent  practicable  to  the  rules  of  civil  procedure  or  the  rules 
of  criminal  procedure  for  the  U.S.  district  courts.  The  Federal  rules  of  civil 
procedure  are  designed  for  the  trial  of  cases  or  controversies  between  opposing 
litigants.  The  criminal  rules  are  designed  primarily  to  guarantee  due  process  to 
persons  accused  of  crimes.  Because  of  the  bill’s  broad  definition  of  the  term 
“adjudication,”  including,  for  example,  licensing  and  ratemaking  proceedings 
which  may  be  nonadversary,  there  are  many  cases  of  “adjudication”  as  to  which 
the  rules  used  in  the  district  courts  would  be  inappropriate.  The  difficulty  of 
the  proposal  is  that  it  invites  charges,  in  any  case  of  adjudication,  that  the  agen¬ 
cy’s  procedures  are  defective  in  that  they  do  not  meet  the  requirement  that  they 
conform  “to  the  extent  practicable”  to  the  district  court  rules.  We  feel  that 
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they  should  not  be  required  to  conform  to  the  extent  practicable,  or  indeed  to 
any  extent,  to  an  inappropriate  model. 

15.  The  proposal  to  use  “agency  personnel  of  appropriate  ability’’  as  presiding 

officers  informal  adjudications  (sec.  5(a)  (5)) 

A  fundamental  reliance  of  the  Administrative  Procedure  Act  is  the  examiner 
concept.  Prior  to  1947  most  agency  proceedings  were  conducted  by  agency  em¬ 
ployees  who  might  be  considered  “agency  personnel  of  appropriate  ability,”  and 
the  often  inept  handling  of  cases,  the  absence  of  fairness  in  the  conduct  of  hear¬ 
ings,  and  the  frequently  obvious  bias  of  their  decisions  gave  strong  support  to  the 
enactment  of  the  present  act. 

Over  the  past  18  years,  the  agencies,  the  Civil  Service  Commission,  the  or¬ 
ganized  bar,  various  study  groups,  and  many  regulated  interests  have  joined 
in  a  continuing  effort  to  elevate  the  status  of  examiners,  to  raise  appointment 
standards,  and  to  increase  their  resposibility,  augment  their  capability,  and  en¬ 
hance  their  authority.  Many  informed  observers  view  the  examiner  function  as 
the  most  important  element  in  the  fair  and  efficient  handling  of  a  case  of  formal 
adjudication,  and  feel  that  all  efforts  toward  improvements  in  agency  pro¬ 
cedures  should  be  subordinated  to  the  ultimate  goal  of  a  courageous  and  able 
corps  of  examiners  recognized  by  all  as  “Federal  administrative  judges.” 

The  Department  of  Justice  is  not  convinced  that  this  effort  and  the  develop¬ 
ment  which  has  resulted  should  be  lightly  set  aside  in  favor  of  a  return  to  the 
pre-APA  practice.  Particularly  in  formal  adjudications  in  which  objectivity  and 
independence  of  judgment  are  important  the  requirement  of  the  use  of  examiners 
as  presiding  officers  should  be  retained. 

16.  Separation  of  functions  requirements  applicable  to  personnel  engaged  in 

“advocating  functions”  (sec.  5(a)  (6)) 

With  certain  exceptions,  the  present  APA  provisions  bar  personnel  engaged  in 
investigative  or  prosecuting  functions  generally  from  supervising  presiding 
officers  or  participating  in  decisions  in  formal  adjudications  subject  to  the  re¬ 
quirements  of  section  5.  In  order  to  comply  with  the  requirement,  many  agen¬ 
cies  have  divided  their  legal  services,  assigning  all  investigative  and  prosecuting 
functions  to  one  office,  thereby  leaving  other  agency  lawyers  free  to  advise  in 
administrative  adjudications.  These  agencies  should  not  be  required  to  under¬ 
take  a  further  division  of  legal  personnel  unless  absolutely  necessary.  It  is, 
likely  that  the  purpose  of  this  proposal  could  be  achieved  without  necessitating 
further  reorganization  by  requiring  separation  of  officers  who  have  engaged  in 
advocacy  in  the  same  or  a  factually  related  case,  rather  than  those  who  engage 
in  advocating  functions  generally. 

17.  The  proposal  to  isolate  decisions  in  difficult  economic  cases  from  expert  staff 

assistance  (sec.  5(a)  (6)) 

The  present  act  imposes  separation  of  functions  requirements  in  formal  ad¬ 
judications  except  those  which  are  initial  licensing  proceedings  or  proceedings  in¬ 
volving  the  validity  or  application  of  rates,  facilities,  or  practices  of  public  util¬ 
ities  or  carriers.  The  requirements  do  not  apply  in  any  cases  of  rulemaking. 

The  bill  proposes  to  apply  such  requirements  in  all  cases  of  formal  adjudica¬ 
tion.  including  the  often  complex  cases  of  ratemaking  and  economic  proceedings 
which  are  now  defined  as  rulemaking.  The  proposal  could  seriously  prejudice 
informed  decisions  in  these  cases.  The  services  of  engineers,  economists,  mar¬ 
keting  specialists,  and  other  Government  experts  should  be  available  in  these 
cases  throughout  the  decisional  processes.  Under  the  proposal,  their  expert 
advice  could  be  utilized  only  if  and  when  the  case  reaches  the  agency.  Pre¬ 
sumably,  because  of  the  possibility  that  only  limited  review  will  be  undertaken 
by  the  agency,,  the  advice  of  staff  may  never  be  utilized  in  the  consideration 
of  those  issues  which  the  agency  does  not  review.  We  think  it  obvious  that 
the  expanded  coverage  of  the  definition  of  “adjudication”  requires  a  broader  ex¬ 
ception  from  the  separation  of  functions  requirements,  rather  than  elimination 
of  the  present  exceptions. 

18.  The  proposed  requirement  that  every  agency  afford  an  opportunity  for  set¬ 

tlement  prior  to  hearing  in  every  case  of  “adjudication”  (sec.  5(c)) 

In  the  interests  of  affording  timely  and  economical  relief  to  private  parties  and 
of  promoting  efficiency  and  economy  in  Government,  agencies  should  be  quick 
to  settle  every  case  in  which  an  appropriate  settlement  is  possible.  In  its  at- 
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tempt  to  promote  this  purpose,  the  bill  would  require  every  agency  to  afford 
to  all  parties  in  all  “adjudications”  an  opportunity,  prior  to  hearing,  for  the 
submission,  consideration,  and  determination  of  offers  of  settlement. 

Again,  the  bill  appears  to  misconceive  the  true  nature  of  administrative  pro¬ 
ceedings  and  to  fail  to  appreciate  the  differences  between  cases  or  controversies 
in  the  courts  and  proceedings  conducted  by  administrative  agencies.  Public 
interest  considerations  present  in  most  agency  proceedings  add  a  dimension  not 
found  in  court  proceedings.  The  agency  in  most  cases  is  not  simply  an  arbiter 
between  competing  interests.  In  addition,  it  has  an  affirmative  duty  to  pro¬ 
mote  the  public  interest  in  its  particular  program  area,  and  this  frequently  in¬ 
volves  required  findings  which  can  be  made  only  after  hearing.  It  should  be  evi¬ 
dent  that  the  proposed  requirement  should  not  apply  in  every  case  of  “adjudica¬ 
tion,”  as  that  term  is  defined. 

19.  The  proposed  extension  of  the  right  to  counsel  to  persons  appearing  in  the 

course  of  an  agency  investigation  (sec.  6(a)) 

The  present  statute  affords  a  right  to  counsel  to  any  person  appearing  in  an 
agency  “proceeding”  and  to  any  person  “compelled  to  appear”  in  an  agency  in¬ 
vestigation.  The  bill  would  afford  a  right  to  counsel  to  any  person  “appearing”  in 
a  proceeding  or  investigation. 

The  proposal  and  its  legislative  history  should  make  it  clear  that  the  Federal 
Bureau  of  Investigation  is  not  to  be  impeded  in  its  investigations  by  such 
provision. 

Proposed  section  6  is  intended  to  apply  to  administrative  agencies  in  the  con¬ 
duct  of  proceedings  for  rulemaking  and  adjudication.  Prefatory  language  should 
be  inserted  to  resolve  any  doubt  in  this  regard.  In  the  alternative,  the  FBI 
should  be  exempted  specifically  from  the  operation  of  the  act  by  revision  of  the 
definition  of  the  term  “agency”  in  section  2(a) . 

20.  The  proposal  concerning  special  requirements  for  admission  to  practice  before 

administrative  agencies  (sec.  6(h)) 

There  is  no  existing  statute  of  general  application  governing  the  right  of  mem¬ 
bers  of  the  bar  to  practice  before  Federal  administrative  agencies.  The  Ad¬ 
ministrative  Procedure  Act  (sec.  6(a))  provides  only  that  every  person  shall 
have  the  right  to  counsel  or  other  duly  qualified  representative  in  any  agency 
proceeding,  and  that  nothing  therein  shall  be  construed  either  to  grant  or  to  deny 
to  any  person  who  is  not  a  lawyer  the  right  to  represent  others  before  any 
agency. 

In  1884,  Congress  examined  the  considerations  involved  in  Treasury  Depart¬ 
ment  proceedings  and  found  a  special  need  in  those  cases  for  protection  against 
practice  by  unscrupulous  agents  and  unauthorized  representatives.  Congress 
authorized  the  Secretary  of  the  Treasury  to  impose  admission  requirements  for 
practice  before  that  Department  (23  St.at.  258,  5  U.S.C.  261).  Since  that  time, 
the  16th  amendment  to  the  Constitution  and  our  extensive  self-appraisement 
income  tax  system,  with  its  particular  demands  for  protection  against  unauthor¬ 
ized  disclosure  of  information  furnished  by  taxpayers,  have  greatly  increased 
the  need  for  protection  against  malpractice  before  the  Department  of  the  Treas¬ 
ury.  The  considerations  which  prompted  the  1884  statute  would  seem  to  be 
many  times  more  compelling  today.  Indeed  in  all  agencies  the  need  for  assur¬ 
ances  against  improprieties  in  practice  is  perhaps  greater  than  ever  before. 

In  1957,  the  Office  of  Administrative  Procedure  in  the  Justice  Department 
conducted  a  comprehensive  study  of  special  admission  requirements  of  adminis¬ 
trative  agencies.  It  concluded  that,  in  general,  agency  licensing  of  attorneys 
seemed  to  afford  less  assurance  against  malpractice  than  the  availability  of 
agency  disciplinary  authority.  Upon  publication  of  its  study,  it  acknowledged 
the  special  needs  of  the  Department  of  the  Treasury  and  the  Patent  Office,  par¬ 
ticularly  with  respect  to  access  to  confidential  information,  and  recommended 
that  all  other  agencies  which  then  maintained  registers  of  attorneys  consider 
eliminating  the  use  of  such  registers.  It  proposed  the  adoption  of  a  iiniform 
rule  which  would  make  eligible  to  practice  any  person  “who  is  a  member  in  good 
standing  of  the  bar  of  the  Supreme  Court  of  the  United  States  or  of  the  highest 
court  of  any  State,  territory,  or  of  the  District  of  Columbia,  and  is  not  under 
any  order  of  any  court  suspending,  enjoining,  restraining,  disbarring,  or  other¬ 
wise  restricting  him  in  the  practice  of  law,”  reserving  to  each  agency  full 
authority  to  discipline  any  representative  appearing  before  it. 
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It  is  the  view  of  the  Department,  consistently  maintained  since  that  time,  that 
special  admission  to  practice  requirements  should  be  eliminated  in  every  case 
where  adequate  protection  against  improper  conduct  in  the  representation  of 
others  in  agency  matters  can  be  assured  by  agency  authority  to  suspend,  disbar, 
or  otherwise  discipline  practitioners.  This  is  the  purpose  underlying  proposed 
section  6(b). 

In  many  cases  disciplinary  orders  of  State  courts  allow  the  respondent  attor¬ 
ney  to  retain  his  status  as  a  member  of  the  bar  in  good  standing  and  impose  lesser 
sanctions  than  suspension  or  disbarment.  Restrictions  may  be  imposed  upon 
his  right  to  practice,  or  he  may  be  denied  participation  as  counsel  in  a  particular 
matter.  If  the  misconduct  which  provided  the  grounds  for  the  order  warrants 
agency  disciplinary  proceedings,  the  agency  should  not  be  barred  from  taking 
necessary  action  by  the  fact  that  the  individual  is  still  a  member  of  the  bar  in 
good  standing.  Similarly,  if  the  individual  has  been  admitted  in  more  than  one 
State  and  is  suspended  or  disbarred  in  only  one  of  them,  the  agency  should  not 
be  precluded  from  taking  necessary  action  by  the  fact  that  the  individual  still 
is  a  member  of  the  bar  in  good  standing  in  another  State.  The  subcommittee 
may  wish  to  consider  substituting  the  language  quoted  above  from  the  1957  pro¬ 
posal  for  the  language  in  the  first  sentence  of  proposed  section  6(b)  in  order  to 
provide  for  such  situations.  Also,  the  legislative  history  should  make  clear  the 
intention  of  the  provision  to  authorize  an  agency  to  suspend  or  disbar  an  attor¬ 
ney,  even  though  his  misconduct  was  not  committed  in  his  practice  before  the 
agency  and  is  not  directly  related  to  such  practice. 

Subject  to  these  considerations  and  such  exemption  of  the  Treasury  Depart¬ 
ment  or  other  agency  in  which  reliance  upon  disciplinary  authority  alone  does 
not  afford  adequate  protection  against  misconduct  or  fraud  upon  taxpayers  or 
other  members  of  the  public,  the  Department  of  Justice  supports  the  bill’s  pro¬ 
posal  relating  to  admission  to  practice. 

21.  The  proposed  requirement  that  subpenas  be  issued  automatically  upon  the 

request  of  any  party  in  an  adjudication  {sec.  6(e) ) 

Section  6(c)  of  the  present  act  provides  that  wherever  Congress  has  granted 
the  subpena  power,  subpenas  shall  be  available  “upon  a  statement  or  showing  of 
general  relevance  and  reasonable  scope  of  the  evidence  sought.”  The  bill  would 
revise  this  provision  to  require  every  agency,  unless  otherwise  provided  by 
statute,  to  issue  subpenas  automatically,  upon  request,  to  any  party  to  an  adjudi¬ 
cation,  formal  or  informal. 

It  is  entirely  possible  that  there  are  proceedings  in  which  the  subpena  power  is 
lacking  and  should  be  made  available.  Congress  should  grant  the  power  in  those 
instances.  However,  the  power  should  not  be  made  available  in  every  case  of 
adjudication.  Even  if  all  agencies  were  to  be  given  the  subpena  power,  irrespec¬ 
tive  of  the  nature  of  their  functions,  subpenas  should  be  issued  only  in  proceed¬ 
ings  subject  to  proposed  section  5(a)  and  in  such  other  formal  proceedings  as 
may  involve  a  need  for  the  power.  The  requirement  of  a  showing  of  general 
relevance  and  reasonable  scope  has  not  imposed  an  unreasonable  burden.  In  any 
event,  it  should  be  retained  in  the  interests  of  minimizing  the  opportunities  for 
dilatory  tactics. 

22.  The  proposal  to  require  provisions  for  depositions  and  discovery  in  every 

proceeding  conducted  by  every  agency  (sec.  6(h)) 

The  bill  appears  to  propose  that  every  agency,  whatever  its  function,  provide 
for  the  taking  of  depositions  and  for  discovery  procedures.  Further,  the  pro¬ 
posal  appears  to  require  that  the  agency’s  rules  therefor  shall  conform  to  the 
rules  of  the  district  courts  for  civil  actions  except  where  such  rules  are  impracti¬ 
cable.  Again,  the  proposal  is  obviously  appropriate  as  it  may  apply  to  some 
agencies,  but  just  as  obviously  inappropriate  as  it  may  apply  to  others.  Yet  the 
bill  would  impose  the  requirement  universally.  This  approach  seems  to  the 
Department  to  be  entirely  without  reason.  We  think  the  proponents  of  the  bill 
should  ascertain  in  what  proceedings  depositions  and  discovery  are  desirable 
and  require  their  availability  in  those  proceedings,  not  in  all  proceedings. 

23.  The  proposal  to  remove  agency  discretion  in  the  issuance  of  declaratory 

orders  (sec.  6(h)) 

Under  the  present  act,  an  agency  has  the  power  to  issue  a  declaratory  order  if 
it  feels  that  such  order  will  remove  uncertainty  or  dispose  of  a  case  of  adjudica¬ 
tion  required  to  be  determined  on  a  record.  The  bill  would  remove  this  discre- 
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tion.  Every  agency,  apparently,  would  be  required,  upon  the  petition  of  any 
person,  to  grant  or  deny  requests  for  declaratory  orders,  and  such  grant  or  denial 
would  be  subject  to  judicial  review  as  “final  agency  action.” 

The  bill  does  not  suggest  what  question  the  reviewing  court  would  be  expected 
to  decide.  Surely  it  does  not  intend  to  authorize  the  court  to  issue  a  declaratory 
order  where  the  agency  has  declined  to  do  so.  At  most,  where  an  agency  has 
denied  a  request  for  a  declaratory  order,  the  court  could  only  determine  whether 
the  agency,  in  fact,  acted  upon  the  petition  and  did  not  act  arbitrarily,  capri¬ 
ciously,  or  outside  its  authority.  Administrative  Procedure  Act  section  5(d) 
would  appear  to  be  a  much  more  meaningful  provision.  It  is  the  view  of  the 
Department  that  it  should  be  retained. 

2Jj-  The  proposal  to  (jive  presiding  officers  authority  to  summarily  determine 
proceedings  to  which  they  are  assigned  (sec.  7(b)) 

Apparently,  the  bill  proposes  to  empower  the  presiding  officer  in  any  proceed¬ 
ing  to  dispose  of  the  case  upon  motion,  prior  to  hearing  or  at  any  point  in  the 
proceeding,  irrespective  of  the  agency’s  position.  We  think  the  power  should  be 
given  to  the  agency  and  should  be  made  delegable  by  the  agency  to  the  presiding 
officer.  If  an  agency,  after  extended  investigation  and  lengthy  consideration, 
orders  a  hearing  to  determine  whether  a  regulatory  program  is  needed  in  a  par¬ 
ticular  area  and,  if  so,  what  the  details  of  the  program  should  be,  the  presiding 
officer  should  not  have  authority  to  reverse  the  decision  of  the  agency  to  under¬ 
take  the  inquiry  by,  in  effect,  throwing  the  agency  out  of  court.  In  order  to 
avoid  the  necessity  of  the  agency’s  reordering  the  inquiry,  subject  to  the  possi¬ 
bility  of  its  being  aborted  again,  any  challenge  to  the  basis  of  the  agency’s 
decision  to  undertake  the  inquiry  should  be  certified  to  the  agency.  In  any  event, 
it  is  clear  that  presiding  officers  should  not  be  given  the  power  of  summary  dis¬ 
position  in  all  proceedings.  As  in  the  case  of  other  proposals  in  the  bill,  the 
proper  application  of  this  idea  should  be  determined  and  the  application  of  the 
proposal  should  be  limited  accordingly. 

25.  The  proposal  to  remove  agency  discretion  in  the  consideration  of  interlocu¬ 

tory  appeals  (sec.  7(e)) 

Under  the  proposal  contained  in  section  7(e)  of  the  bill,  a  presiding  officer 
could  certify  to  the  agency  any  material  question  arising  in  the  course  of  a 
proceeding  whenever  he  might  be  of  the  opinion  that  to  do  so  would  expedite 
the  proceeding,  and  the  agency  would  be  required  to  determine  the  question 
forthwith. 

In  every  case,  the  agency  should  have  the  power  to  determine  whether  the 
question  should  be  determined  at  that  point  or  at  some  other  time.  Therefore, 
the  proposal  would  seem  to  have  no  proper  application  and  should  be  eliminated 
from  consideration. 

26.  The  proposed  requirement  that  every  case  of  adjudication  required  to  he 

determined  on  a  hearing  record  he  decided  by  the  presiding  officer  rather 
than  hy  the  agency  (sec.  8(a) ) 

Because  of  the  bill’s  proposal  to  broaden  the  definition  of  “adjudication”  to 
include  all  matters  involving  particular  private  interests,  including  almost 
all  proceedings  which  now  are  formal  rulemaking,  there  may  be  many  cases 
subject  to  proposed  section  5(a)  in  which  the  essential  question,  and  perhaps 
the  only  question,  is  one  of  agency  policy.  In  such  case,  the  bill  should  permit 
removal  of  the  matter  to  the  agency  for  decision,  as  the  present  act  does.  Since 
the  presiding  officer  ordinarily  is  without  policy  responsibility,  no  purpose 
would  be  served  in  requiring  him  to  determine  such  matter,  subject  to  appeal 
and  review  by  an  appeal  board,  with  agency  review  only  after  the  completion 
of  these  time  consuming  and  expensive  processes. 

It  is  evident  that  the  initial  decision  concept  is  appropriate  in  many  formal 
adjudications,  but  not  in  all.  The  bill,  therefore,  should  permit  the  use  of  the 
concept  where  it  is  appropriate,  but  not  require  it  in  all  cases.  This  is  the 
effective  of  the  present  statute.  It  is  the  view  of  the  Department  that  this  feature 
should  be  retained. 

27.  The  proposal  to  permit  exceptions  on  the  ground  that  a  novel  question  is 

involved  (sec.  8(c)(1)) 

Under  present  practice  an  exception  must  assign  error.  The  bill  proposes 
to  allow  an  exception  on  the  assertion  that  the  decision  below  determines  a 
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novel  question,  without  any  allegation  that  the  decision  below  on  that  question 
Is  in  error.  This  idea  is  conceptually  unsound  and  should  be  eliminated. 

28.  The  creation  of  an  additional  stage  in  the  decisional  process  through  the 

mandatory  use  of  appeal  hoards  (sec.  8(c)  (2) ) 

A  basic  problem  in  administrative  procedures  is  the  inordinate  expenditure 
■of  time  and  money  so  often  necessary  to  carry  a  proceeding  through  to  final 
agency  action.  Equally  basic,  and  obviously  related,  is  the  problem  of  the 
agencies’  preoccupation  with  their  caseload  of  routine  matters  to  the  extent 
that  not  enough  time  is  spent  in  meeting  their  more  important  and  more 
fundamental  policy  responsibilities. 

In  recent  years  efforts  to  subdelegate  agency  decisional  authority  in  routine 
matters  have  won  considerable  attention  as  the  most  likely  solution  of  these 
two  problems.  Many  find  the  idea  of  subdelegation  particularly  attractive 
because  they  feel  it  necessarily  will  tend  toward  the  development  of  standards 
and  guiding  principles  and  will  eliminate  much  of  the  uncertainty  and  lack  of 
consistency  which  seems  to  attend  the  ad  hoc  consideration  of  every  case  by 
the  agency  itself.  Further  support  comes  from  foes  of  the  so-called  institu¬ 
tional  decision.  Practitioners  frequently  have  found  the  hearing  process  con¬ 
siderably  removed  from  the  decisional  process,  and  they  much  prefer  the  oppor¬ 
tunity  to  present  and  argue  their  case  to  the  authority  which  has  been  delegated 
the  power  to  decide  it.  Most  compelling  is  the  idea  that  through  subdelegation 
regulator  and  regulated  alike  will  be  enabled  to  get  on  with  their  respective 
business.  It  is  assumed  that  agencies  will  have  time  to  devote  to  basic  policy 
problems,  and  pronouncements  which  otherwise  would  be  years  in  the  making 
perhaps  will  become  a  part  of  the  regular  business  of  the  agency.  Litigants 
before  agencies  expect  to  have  in  hand  final  verdicts  months  or  even  years 
ahead  of  the  time  otherwise  required.  Practitioners  hope  to  handle  the  business 
of  their  clients  without  long,  uncompensated  periods  of  inactivity  while  their 
matters  work  their  way  to  the  top  of  the  agency’s  pile  of  cases  awaiting  action. 

The  Department  of  Justice  is  in  full  sympathy  with  the  purposes  sought  to<  be 
achieved  by  proposals  to  subdelegate  decisional  authority.  However,  we  think 
it  is  obvious  that  any  such  proposal  should  permit,  not  require,  agencies  to 
delegate  decisional  authority.  In  any  event,  the  choice  should  not  be  that  of 
private  parties  to  agency  proceedings. 

Proposed  section  8(c)  (2)  seeks  to  require  every  agency,  as  that  term  is  defined 
in  section  2(a),  to  establish  one  or  more  agency  appeal  boards  composed  of 
agency  members  or  hearing  examiners,  or  both.  All  appeals  from  decisions  of 
presiding  officers  would  be  determined  by  appeal  boards  unless  a  private  party 
elected  to  have  the  agency  itself  consider  the  appeal.  The  agency  apparently 
could  review  an  appeal  board  decision  only  on  the  ground  that  the  decision  below 
is  contrary  to  law  or  agency  policy,  the  agency  desires  to  reconsider  its  policy, 
nr  a  novel  question  of  policy  has  been  presented. 

The  bill  again  fails  to  appreciate  the  variety  of  administrative  proceedings. 
It  envisages  an  agency  overburdened  with  a  large  volume  of  routine  cases  con¬ 
ducted  pursuant  to  sections  5,  7,  and  8  and  only  a  few  which,  because  policy 
considerations  are  involved,  merit  the  attention  of  the  agency  itself.  Obviously, 
this  is  not  the  pattern  throughout  the  Federal  establishment.  In  fact,  study  of 
the  subcommittee’s  statistics  on  administrative  proceedings  indicates  that  it 
probably  is  limited  to  less  than  10  of  the  more  than  100  authorities  in  the  Gov¬ 
ernment  which  are  agencies  within  the  meaning  of  the  definition. 

Clearly,  the  revision  should  be  amended  to  make  the  establishment  of  the 
proposed  appellate  procedures  optional  with  the  agency,  in  order  that  they 
might  be  employed  where  appropriate,  but  not  required  where  their  use  would 
result  only  in  further  burdening  the  administrative  process  by  creating  an  addi¬ 
tional  step  in  the  already  arduous  decisional  process. 

29.  The  requirement  of  oral  argument  before  appeal  hoards,  upon  the  request 

of  any  party  (sec.  8(c)  (2) ) 

In  respect  of  some  questions  oral  argument  is  indispensable  to  understanding. 
In  respect  to  others,  only  a  written  presentation  is  comprehensible.  The  decision 
as  to  the  appropriate  manner  of  presentation  should  be  made  by  the  authority 
charged  with  the  decisional  responsibility. 

The  bill  proposes  to  impose  upon  all  appeal  boards  a  requirement  that  they 
hear  oral  argument  in  any  case  in  which  any  party  requests  it.  In  the  many 
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administrative  appeals  where  oral  argument  is,  in  fact,  unnecessary  such  require¬ 
ment  could  impose  a  heavy  burden.  Private  parties  hopeful  of  early  final  ad¬ 
ministrative  action,  who  permitted  the  matter  to  go  to  an  appeal  board  rather 
than  to  the  agency  in  the  hope  that  thereby  they  might  have  a  final  decision 
sooner,  might  be  disadvantaged  far  more  than  they  are  advantaged  by  the 
enactment  of  this  provision. 

In  general,  the  bill  appears  to  neglect  the  obvious  fact  that  in  the  great 
majority  of  formal  proceedings  there  is  at  least  one  party  whose  purpose  in 
participating  is  to  obstruct  or  delay  the  contemplated  action.  In  enforcement 
proceedings  in  which  there  is  only  one  private  party — the  respondent,  it  is  that 
party  who  may  be  inclined  to  utilize  whatever  means  is  available  to  prevent  or 
delay  a  final  order.  The  bill’s  attempt  to  afford  the  ultimate  in  safeguards 
against  unfairness  and  arbitrary  treatment  of  private  interests  appears  to 
open  the  door  in  many  ways  to  unfairness  at  the  hands  of  adverse  parties  and 
to  paralyzation  of  necessary  agency  functions. 

50.  Publicity  as  prejudicial  prejudging  of  agency  proceedings  (sec.  9(b)) 

To  define  anything  as  something  which  it  obviously  is  not  is  to  invite  difficul¬ 
ties.  The  bill  would  define  any  publicity  issued  by  an  agency  employee  or  officer 
to  discredit  or  disparage  a  person  under  investigation  or  a  party  to  an  agency 
proceeding  as  prejudicial  prejudging  by  the  agency.  Such  prejudicial  prejudg¬ 
ing  would  be  grounds  for  setting  aside  any  agency  action  against  such  person 
or  party. 

A  provision  for  setting  aside  administrative  action  in  any  case  where  decision 
after  opportunity  for  hearing  is  required,  but  the  agency  has,  in  fact,  prejudged 
the  matter  would  seem  appropriate.  However,  the  provision  proposed  in  sec¬ 
tion  9(b)  might  result  in  setting  aside  necessary  official  action  in  cases  where 
the  agency  has  not  prejudged  the  matter. 

Any  investigation  is  necessarily  preceded  by  internal  communications  ex¬ 
plaining  the  circumstances  which  necessitate  the  investigation.  The  facts  re¬ 
lated  in  such  communications  might  be  very  damaging  to  the  private  interests 
involved  if  released  to  the  public  indiscriminately.  Yet  proposed  section  3  of 
the  bill  would  seem  to  require  such  indiscriminate  publicity  in  any  case  in 
which  a  member  of  the  public  requested  the  release  of  the  internal  communi¬ 
cations.  The  inconsistency  of  proposed  section  3  and  proposed  section  9  would 
present  many  difficult  problems.  We  think  agency  action  should  be  set  aside 
only  if  there  is  prejudicial  prejudging,  and  not  if  the  agency’s  only  error  is  in 
permitting  its  employees  to  comply  with  the  requirements  of  section  3.  It  is 
the  opinion  of  the  Department  that  the  proposed  sanction  against  disparaging 
publicity  is  impracticable  and  should  be  eliminated  from  consideration. 

51.  Revision  of  the  provision  excepting  from,  judicial  review  matters  committed 

by  law  to  agency  discretion  (sec.  10(2) ) 

The  judicial  review  provisions  of  the  present  act  do  not  apply  so  far  as  statutes 
preclude  judicial  review  or  “agency  action  is  by  law  committed  to  agency  discre¬ 
tion.”  The  bill  would  replace  the  quoted  language  with  the  words  “judicial 
review  of  agency  discretion  is  precluded  by  law.”  Although  it  can  be  assumed 
that  the  purpose  of  this  change  is  to  afford  judicial  review  in  some  situation  or 
situations  in  which  review  is  not  nowT  available,  the  likely  effects  of  the  change 
are  uncertain.  Possibly,  the  proposed  language  might  be  construed  to  subject 
to  judicial  review  a  broad  range  of  discretionary  actions  and  inactions  which 
are  not  subject  to  review  under  present  practice.  Surely,  some  change  in  the 
direction  of  enlarged  reviewability  is  intended,  and  other  proposals  embodied  in 
the  bill  (e.g.,  the  proposal  to  afford  judicial  review  of  an  agency’s  denial  of  a 
request  for  a  declaratory  order)  might  support  the  argument  that  a  considerable 
enlargement  is  intended. 

Enactment  of  this  change  would  seriously  disrupt  present  concepts,  create 
unnecessary  uncertainty,  and  generate  needless  litigation.  If  there  are  areas  in 
which  the  proponents  of  the  bill  feel  that  the  opportunities  for  judicial  review 
are  inadequate,  the  proponents  should  identify  those  areas  and  make  specific 
proposals  as  to  the  extent  of  review  sought.  The  proposal  should  not  be  enacted 
in  its  present  form. 

82.  The  proposal  to  abolish  the  present  law  of  standing  to  seek  review  and  to 
extend  standing  to  any  person  aggrieved  by  official  action  (sec.  10(a)) 

As  it  was  introduced  in  the  79th  Congress,  S.  7,  the  bill  which  became  the 
Administrative  Procedure  Act,  provided  simply,  in  section  10,  that  “Any  person 
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adversely  affected  by  any  agency  action  shall  be  entitled  to  judicial  review 
thereof  in  accordance  with  this  section.”  This  was  one  of  the  provisions  which 
underwent  considex-able  development  during'  the  bill’s  legislative  history. 

Massachusetts  v.  Mellon  (262  U.S.  447  (1923)),  Perkins  v.  Lukens  Steel  Co. 
(310  U.S.  113  (1940) ),  and  other  cases  which  spoke  in  terms  of  “legal  right”  had 
made  it  clear  that  one  who  could  demonstrate  injury  or  threat  to  a  particular 
right  of  his  own  which  was  entitled  to  protection  had  standing  to  challenge 
administrative  action.  In  addition,  FCC  v.  Sanders  Bros.  Radio  Station  (309 
U.S.  470),  which  was  decided  in  1940,  and  Scripps-Howard  Radio  (316  U.S.  4 
(1942)),  and  KOA  (319  U.S.  239  (1943))  recognized  the  power  of  Congress  to 
confer  standing  to  prosecute  an  appeal,  even  where  “legal  right”  was  absent. 
The  Supreme  Court,  in  construing  section  402(b)  (6)  of  the  Communications  Act 
in  the  Sanders  Bros,  case  (309  U.S.  at  p.  477),  noted  that  Congress  may  have 
been  of  the  opinion  that  one  likely  to  be  financially  injured  by  the  issuance  of  a 
license  would  be  the  only  person  having  a  sufficient  interest  to  bring  to  the 
attention  of  the  appellate  court  errors  of  law  in  the  granting  of  the  license  by 
the  Federal  Communications  Commission. 

The  provision  which  evolved  during  consideration  of  the  bill  sought  to  restate 
the  existing  law  of  standing  and  to  recognize  the  continuing  role  of  the  courts 
in  determining,  in  the  context  of  constitutional  requirements  and  the  particular 
statutory  pattern,  who  is  entitled  to  judicial  review  of  administrative  action.  At¬ 
torney  General’s  Manual  on  the  Administrative  Procedure  Act  (1947),  page  96. 

The  present  provision  is  as  follows : 

“Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action 
is  by  law  committed  to  agency  discretion,  *  *  *.  Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  affected  or  aggrieved  by  such 
action  within  the  meaning  of  any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof.” 

Proposed  section  10(a)  would  return  to  the  provision  proposed  in  1945,  thereby 
setting  aside  this  development  and  the  decisions  under  the  present  act  since 
1947.  Because  section  10  would  apply  to  all  agency  actions  and  would  not  be 
limited  to  actions  taken  under  the  requirements  of  sections  4,  5,  7,  and  8,  the 
effect  of  the  proposal  would  be  to  eliminate  the  present  law  of  standing  to  seek 
review  of  administrative  action  and  leave  only  the  question  whether  appellant 
can  demonstrate  that  he  will  be  adversely  affected  by  the  action  he  seeks  to 
challenge. 

It  is  an  attractive  idea  that  no  official  action  should  be  free  from  review  for 
want  of  someone  to  challenge  it,  and  that  this  possibility  may  be  partially  over¬ 
come  by  making  everyone  a  “private  attorney  general.”  If  the  proposal  could 
assure  that  every  citizen  would  exercise  his  power  with  a  sense  of  public  purpose, 
it  would  merit  consideration.  But  to  glut  the  courts  with  spurious  challenges 
intended  only  to  injure  competitors  by  obstructing  the  grant  of  subsidies,  the 
issuance  of  licenses,  the  letting  of  contracts,  and  other  official  actions  beneficial 
to  individuals  would  be  advantageous  to  no  one  but  the  lawyers  who  might  engage 
in  such  practice  and  might  be  highly  detrimental  to  the  proper  performance  of 
necessary  governmental  functions. 

It  is  the  view  of  the  Department  of  Justice  that  the  proposal  should  be  carefully 
reexamined  in  the  light  of  the  present  law  of  standing  as  it  has  developed  under 
the  present  section  10,  to  determine  precisely  in  what  areas  of  official  action  the 
existing  requirements  of  standing  to  appeal  administrative  action  may  be  too 
restrictive,  and  further,  to  determine  how  present  requirements  should  be  liberal¬ 
ized.  If  Congress  wishes  to  extend  the  principle  of  Sanders  Bros,  into  other  areas, 
its  decision  to  do  so  in  each  instance  should  be  a  considered  decision.  We  are 
convinced  that  the  blanket  repealer  of  the  law  of  standing  proposed  is  not  the 
appropriate  solution. 

33.  The  proposal  to  confer  jurisdiction  upon  the  district  courts  with  respect  to 
agency  action  (sec.  10 (&)) 

The  first  sentence  of  section  10(b)  of  the  bill  would  confer  specific  jurisdiction 
upon  the  district  courts  of  the  United  States  “to  review  agency  action  reviewable 
under  this  act,  except  where  a  statute  provides  for  judicial  review  in  a  specific 
court ;  and  jurisdiction  to  protect  the  other  substantial  rights  of  any  person  in 
any  agency  proceeding.”  Reviewable  action  includes  not  only  action  made 
reviewable  by  statute,  but  “every  final  agency  action  for  which  there  is  no  other 
adequate  remedy  in  any  court.”  “Agency  action”  includes  the  whole  or  part  of 
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every  agency  rule,  order,  license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act. 

The  immediate  effect  of  these  provisions  might  be  to  overrule  the  holding  that 
the  Administrative  Procedure  Act  is  not  a  waiver  of  governmental  immunity  from 
suit.  BlacJcmar  v.  Guerre  (342  U.S.  512)  ;  Choumos  v.  United  States,  et  al.  (335  F. 
2d  918  (C.A.  10,  1964));  Ove  Gustavsson  Contracting  Co.  v.  Floete  (278  F. 
2d  912,  certiorari  denied,  364  U.S.  894)  ;  Kansas  City  Power  &  Light  Co.  v.  McKay 
(225  F.  2d  924  (C.A.D.C.,  1955),  certiorari  denied,  350  U.S.  884).  Areas  in  which 
the  Congress  intended  no  judicial  review,  such  as  the  certification  of  labor  repre¬ 
sentatives  (Switchmen’s  Union  v.  N.M.B.,  320  U.S.  297 ;  General  Committee  v. 
M-K-T.  R.  Co.,  320  U.S.  323),  might  be  placed  directly  within  the  jurisdiction  of 
the  courts  along  with  areas  in  which  sovereign  immunity  at  present  bars  judicial 
review,  such  as  suits  for  specific  performance  of  a  contract  (White  v.  General 
Services  Administration,  343  F.  2d  445  (C.A.  9,  1965) ),  or  suits  for  relief  which 
would  directly  affect  public  funds  or  property  (Mine  Safety  Co.  v.  Forrestal,  326 
U.S.  371 ;  Larson  v.  Domestic  &  Foreign  Commerce  Cory.,  337  U.S.  682 ;  Malone 
v.  Bowden,  369  U.S.  643  ;  Dugan  v.  Rank,  372  U.S.  609) . 

At  present,  official  conduct  not  otherwise  reviewable  may  be  challenged  only 
on  the  ground  that  the  defendant  official  is  acting  unconstitutionally  or  in  excess 
of  his  statutory  authority.  In  such  circumstances  sovereign  immunity  does  not 
protect  the  official  from  injunctive  or  declaratory  orders.  Larson  v.  Domestic 
d  Foreign  Commerce  Cory.,  supra.  The  Waiver  possibly  embodied  in  section 
10(b)  would  bring  before  the  courts  every  imaginable  kind  of  agency  action,  even 
though  it  was  within  the  agency’s  authority.  Disappointed  bidders,  claimants  of 
property  held  by  Government,  employers  and  unions  disappointed  by  the  outcome 
of  labor  elections,  and  a  host  of  other  litigants  would  all  be  cloaked  in  a  waiver 
of  sovereign  immunity  far  broader  than  anything  contemplated  in  the  four  waivers 
expressed  in  the  Tucker  Act,  Tort  Claims  Act,  Public  Vessels  Act,  and  Suits  in 
Admiralty  Act. 

Sovereign  immunity  and  limitations  on  jurisdiction  such  as  those  expressed 
in  Switchmen’s  Union  v.  N.M.B.,  supra,  are  vital  doctrines  which  give  meaning  to 
the  separation  of  powers  between  the  executive,  the  courts,  and  the  Congress. 
A  blanket  waiver  whose  consequences  are  wholly  unforeseeable  would  not  only  be 
inconsistent  with  the  principles  underlying  the  original  act,  but  would  be  unde¬ 
sirable  because  of  the  flood  of  litigation  which  would  result  from  making  the 
judiciary  into  overseers  of  almost  all  executive  action.  The  Department  of 
Justice  strongly  opposes  this  proposal. 

3J).  The  proposal  to  give  the  courts  interlocutory  jurisdiction  in  all  agency  pro¬ 
ceedings  (sec.  10(h)  (2)) 

In  its  explanation  of  the  proposal  contained  in  section  10(b)(2),  the  sub¬ 
committee  staff  has  stated  that  the  provision  is  necessary  to  provide  statutory 
implementation  of  the  law  of  Leedom  v.  Kyne  (358  U.S.  184  (1958) ).  The  pro¬ 
vision  goes  far  beyond  the  principle  of  that  case  and  seriously  threatens  the 
established  doctrine  of  exhaustion  of  administrative  remedies.  The  obvious 
effect  of  the  enactment  of  such  provision  would  be  the  filing  of  a  great  many 
suits  in  the  U.S.  district  courts  challenging  all  kinds  of  preliminary,  tentative, 
and  intermediate  rulings  which  should  properly  be  reviewed  only  in  the  final 
disposition  of  the  matter.  The  uncertainty  of  the  enactment  easily  could  unsettle 
the  law  of  exhaustion,  primary  jurisdiction,  and  ripeness  for  review  for  some 
time  to  come. 

In  a  case  in  which  an  agency  exceeds  its  jurisdiction,  and  no  other  remedy 
is  available,  the  principle  of  Leedom  v.  Kyne  is  already  available.  It  does  not 
need  statutory  implementation.  Instead  of  accomplishing  this  unnecessary  pur¬ 
pose,  the  proposal  in  the  bill  would  generate  a  host  of  new  problems  which  might 
engage  the  courts  and  the  Congress  for  several  years  before  the  mistake  could 
be  fully  corrected.  The  Department,  therefore,  is  strongly  opposed  to  this 
proposal. 

35.  The  proposed  enlargement  of  the  venue  provisions  in  actions  for  judicial 
revieiv  of  administrative  action  (sec.  10(h)) 

The  fourth  sentence  of  proposed  section  10(b)  seeks  to  provide  venue  provi¬ 
sions.  Although  the  present  section  10(b)  is  entitled  “Form  and  Venue  of 
Action,”  it  contains  no  specification  with  respect  to  venue.  The  present  provi¬ 
sion  governing  venue  generally  in  actions  against  officers  and  agencies  of  the 
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United  States  is  contained  in  28  U.S.C.  1391.  Under  that  statute,  except  as 
otherwise  provided  by  law,  a  civil  action  against  a  Federal  officer  or  agency 
may  be  brought  in  any  judicial  district  in  which  (1)  a  defendant  resides,  (2)  the 
cause  arose,  (3)  any  real  property  involved  is  situated,  or  (1)  in  actions  where 
no  real  property  is  involved,  the  plaintiff  resides. 

The  revision  would  enlarge  the  possibilities  available  to  complainant  by  adu- 
ing  any  judicial  district  wherein  complainant  has  his  principal  place  of  business. 
Also,  it  would  permit  suit  to  be  brought  where  complainant  resides  even  though 
real  property  is  involved.  Under  28  U.S.C.  1391  this  district  is  available  to 
complainant  only  if  no  real  property  is  involved.  This  matter  was  carefully 
considered  3  years  ago  in  deliberations  concerning  the  development  of  28  U.S.C. 
1391.  It  is  our  view  that  with  respect  to  actions  involving  real  property,  venue 
provisions  should  include  the  judicial  district  wherein  the  property  is  located, 
but  should  not  also  include  the  district  in  which  complainant  resides.  It  is 
likely  that  this  proposal,  together  with  the  proposal  to  permit  an  action  to  be 
brought  in  the  district  where  complainant  has  his  principal  place  of  business, 
would  so  multiply  the  possibilities  available  to  complainant  as  to  encourage  a 
considerably  greater  degree  of  “forum  shopping”  in  administrative  law.  This 
could  seriously  detract  from  the  consistency  so  sorely  needed  in  this  area.  It 
is  our  view  that  the  provisions  of  the  present  statute,  as  they  relate  to  venue, 
are  fair  and  just.  We  have  serious  doubt  that  the  enlargement  of  these  pro¬ 
visions,  as  proposed  by  the  bill,  is  necessary. 

Senator  Long.  Our  next  witness  is  Mr.  Milton  M.  Carrow,  attorney 
from  New  York  City,  representing  the  Association  of  the  Bar  of  the 
City  of  New  York  and  the  American  Civil  Liberties  Union. 

I  am  intrigued  by  the  representation  of  both  those  organizations, 
Mr.  Carrow.  Have  these  two  groups  merged,  or  are  you  wearing 
two  different  hats  ? 

STATEMENT  OF  MILTON  M.  CARROW,  ATTORNEY,  NEW  YORK  CITY, 

REPRESENTING  THE  ASSOCIATION  OF  THE  BAR  OF  THE  CITY 

OF  NEW  YORK  AND  THE  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Carrow.  No,  Mr.  Chairman.  These  two  organizations  have 
not  merged.  Unlike  Washington,  there  is  a  dearth  of  administrative 
lawyers  in  New  York  and  they  had  to  scrape  the  bottom  of  the  barrel 
there  to  bring  somebody  here.  One  of  the  organizations  heard  I  was 
going  down  and  asked  me  to  submit  a  statement  for  them. 

Senator  Long.  Of  course,  I  was  being  facetious  about  merging.  I 
do  not  agree  that  they  scraped  the  bottom  of  the  barrel.  I  have  a 
biographical  sketch  here  of  your  background  and  your  activities  which 
will  be  placed  in  the  record  at  this  time. 

(The  document  referred  to  follows :) 

Biography  of  Milton  M.  Carrow 

Born :  New  York  City,  1912. 

Education :  A.B.,  Syracuse  University,  1933 ;  LL.B,  Harvard  Law  School,  1937. 

Experience:  Practice  of  law  in  New  York,  1937  to  present.  Partner,  Landis, 
Carrow,  Bernson  &  Tucker,  1  East  44th  Street. 

Army  of  the  United  States  (Counterintelligence  Corps),  1943-46.  Arbitrator, 
American  Arbitration  Association.  Chairman,  Committee  of  Administrative 
Law,  Association  of  the  Bar  of  the  City  of  New  York.  National  correspondent 
for  American  Bar  Association  to  International  Bar  Association,  Mexico  City, 
July  19G4.  Member,  Special  Committee  on  Code  of  Administrative  Procedure, 
American  Bar  Association.  Lecturer  on  public  and  administrative  law,  New 
York  University  School  of  Law. 

Author :  “Background  of  Administrative  Law,”  text  1948. 

Contributor  of  articles  on  administrative  law  to  legal  periodicals. 


218 


ADMINISTRATIVE  PROCEDURE  ACT 


Senator  Long.  We  are  certainly  happy  to  have  you. 

Mr.  Carrow.  Thank  you,  Mr.  Chairman.  I  consider  it  a  pleasure 
to  appear  again  before  this  distinguished  subcommittee.  I  gather  I 
have  your  permission  to  appear  for  these  two  organizations  and  I  have 
filed  reports  for  each  of  them. 

My  comments  will  first  embrace  the  report  of  the  Association  of  the 
Bar  of  the  City  of  New  York.  I  shall  not  attempt  to  read  these  re¬ 
ports  but  will  comment  on  the  points  they  make  and  if  any  of  these 
comments  incite  any  reaction  on  the  part  of  the  members  of  the  sub¬ 
committee  or  the  staff,  I  shall  do  my  best  to  answer  them. 

This  bill,  I  hope,  is  nearing  the  last  stages  of  enactment.  If  for  no 
other  reason,  I  think  it  deserves  enactment  by  virtue  of  seniority  alone, 
because  in  one  form  or  another,  it  has  been  under  consideration  since 
1955,  beginning  with  the  recommendations  of  the  second  Hoover  Com¬ 
mission  task  force.  Since  then  it  has  gone  through  numerous  refine¬ 
ments  until  now  it  ought  to  be  as  close  to  being  a  nearly  perfect  bill  as 
can  be  found.  If  this  is  not  so,  we  all  know,  nevertheless,  that  it  has 
received  extended,  concentrated  attention  by  the  best  minds  in  the 
country  on  this  subject.  In  particular,  the  members  of  the  staff  of 
this  subcommittee  deserve  the  highest  praise  for  their  dedicated  and 
devoted  efforts. 

Now  on  the  commentary  by  the  committee  of  administrative  law  of 
the  association  of  the  bar,  this  committee  has  studied  this  bill  and  its 
predecessors  since  the  task  force  recommendations  of  1955.  In  prin¬ 
ciple,  the  committee  has  supported  various  versions  and  refinements 
of  those  proposals.  What  is  left  are  just  a  few  suggestions  relatively 
minor  in  nature. 

The  committee  is  gratified  to  see  that  the  definitions  of  rule  and 
adjudication  have  been  to  some  extent  clarified.  There  remains  one 
area  which  we  think  is  still  murky;  namely,  in  the  ratemaking  and 
licensing  cases.  As  presently  revised  in  1336,  it  is  not  clear  that  these 
are  included  under  adjudication,  although,  as  Mr.  Schlei  indicated, 
he  accepts  the  view — at  least  the  Justice  Department  does — that  they 
are  included.  In  the  previous  version  of  1336— S.  1663  (subcommittee 
revision) — ratemaking  and  licensing  were  specifically  mentioned  in  the 
definition  of  adjudication.  I  suggest  that  such  provision  also  be  made 
in  1336. 

The  separation  of  functions  provisions  have  caused  a  great  deal  of 
difficulty  and  I  doubt  whether  they  can  ever  fully  be  resolved. 

I  should  like  to  bring  the  committee’s  attention  to  a  separation  of 
functions  provision  drafted  in  1958  by  our  committee  of  administra¬ 
tive  law.  It  appears  in  our  report.  Having  participated  in  the  devel¬ 
opment  of  the  language  of  that  provision,  I  can  assure  the  committee 
that  it  received  the  most  careful  thought  under  a  comittee  headed 
at  that  time  by  Chester  Lane,  formerly  the  General  Counsel  of  the 
Securities  and  Exchange  Commission  and  one  of  the  most  brilliant 
lawyers  in  the  Government  at  that  time.  We  spent  several  weekends 
working  on  this  provision  and  I  submit  that  it  includes  many  thoughts 
that  may  be  answers  to  the  problems  that  have  been  considered. 

For  example,  it  suggests  that  presiding  officers  have  assistants  avail¬ 
able  for  consultation.  It  indicates  that  agency  members  who  are  pre¬ 
siding  officers  can  consult  with  each  other.  It  also  provides  that  where 
employees  have  not  participated  in  the  prosecuting  and  investigating 
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aspects,  they  may  also  be  consulted  by  presiding  officers  even  on  ques¬ 
tions  of  fact. 

It  also  has  a  provision  dealing  with  questions  of  law  which  1336  does 
not  consider.  Here  again,  consultation  is  warranted  where  the  per¬ 
son  who  is  being  consulted  is  not  engaged  in  the  proceeding  or  any 
similar  type  of  proceeding.  I  suggest  that  this  provision  deals  with 
those  details  a  little  better  than  the  present  provision  in  1336. 

Mr.  Fensterwald.  Mr.  Carrow,  do  you  have  a  text  of  that  in  your 
statement  ? 

Mr.  Carrow.  Yes;  the  complete  text  of  that  is  in  my  statement. 

Mr.  Kennedy.  With  respect  to  that  text  that  is  in  your  statement, 
could  you  give  us  an  example  of  what  is  meant  in  the  third  line  from 
the  bottom,  “Or  any  person  otherwise  interested  in  its  outcome,”  “its” 
being  the  outcome  of  the  proceeding.  Does  that  include  the  women’s 
garden  clubs  if  they  are  interested  in  beautifying  the  countryside 
and  this  might  be  something,  say,  at  a  railroad  crossing. 

Mr.  Carrow.  I  think  the  term  is  used  as  a  term  of  art.  I  think 
“party  interest”  or  a  “person  interested”  as  used  in  these  statutes  have 
a  legal  meaning.  I  think  that  is  the  way  it  is  used  here. 

Mr.  Kennedy.  You  say  it  is  a  term  of  art  and  then  you  say  it  is 
the  interest  of  a  party,  but  the  full  line  is  “any  party  or  any  person 
otherwise  interested.”  Is  this  a  financial  interest,  then,  that  you  are 
speaking  of,  or  something  that  significant,  or  is  it  merely,  would  it 
include  the  citizen's  interest,  would  it  include  collateral  interest  of 
people,  or  just  what  is  the  meaning  of  this  term  of  “art”  ? 

Mr.  Carrow.  I  think  it  certainly  means  more  than  an  interest  as  a 
citizen  of  the  United  States.  I  do  not  think  it  would  include  your 
garden  club  and  I  do  not  know  that  I  am  able  at  this  point  to  draw  a 
clear  line  of  distinction.  It  is  a  matter  of  judgment  for  the  parties 
who  will  be  considering  the  matter.  I  am  sure  that  any  adjudicating 
officer  or  any  judge  sitting  on  this  would  not  hold  the  garden  club  to 
be  a  “person  otherwise  interested.”  Now,  where,  or  under  what  cir¬ 
cumstances  they  would  draw  the  line,  I  would  hesitate  to  make  any 
general  statement  at  this  point. 

Mr.  Kennedy.  This  is  the  issue,  of  course,  which  for  some  years  now 
has  been  so  hard  to  define.  Who  are  these  people  otherwise  interested  ? 

Mr.  Carrow.  I  think  the  intent  here  is  not  to  place  undue  rigid  re¬ 
straints  on  the  agencies  as  they  have  complained  these  bills  do  and  it 
have  left  the  door  open  for  exercise  of  judgment  in  particular  situa¬ 
tions. 

Our  next  subject  is  the  one  touching  on  proceedings  in  excess  of  ju¬ 
risdiction.  This  is  a  matter  which  was  in  S.  1663  and  has  also  been 
in  and  out  of  the  bills  preceding  S.  1336.  At  the  present  time,  it  is 
out.  We  suggest  that  it  should  be  back  in.  If  this  can  receive  serious 
consideration,  and  we  think  it  should  because  it  would  be  in  accord  with 
existing  law,  at  least  in  the  light  of  several  recent  cases,  we  recommend 
the  adoption  of  a  provision  that  incorporates  a  number  of  safeguards ; 
namely,  section  1009g,  S.  1879  of  the  current  Congress.  That  was  for¬ 
merly  S.  2335.  Our  committee  feels  that  is  an  excellent  provision 
and  should  be  incorporated  in  1336. 

One  question  that  was  raised  in  our  committee  discussions  was  the 
meaning  of  the  language  in  section  10(b)  (2)  of  1336,  dealing  with 
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jurisdiction  and  venue  in  judicial  review.  The  particular  language 
that  seems  a  little  vague  is : 

Jurisdiction  to  protect  the  other  substantial  rights  of  any  person  in  an  agency 
proceeding. 

Is  that  intended  to  be  declaratory  of  existing  law,  or  is  it  intended 
to  establish  a  new  area  of  jurisdiction?  Several  members  of  our  com¬ 
mittee  felt  that  it  might  possibly  be  interpreted  to  be  a  new  area  of 
jurisdiction.  Others  felt  that  it  was  simply  declaratory  of  the  law 
and  simply  provided  that  any  rights  a  person  already  has  under  the 
law  may,  of  course,  be  enforced  in  the  courts.  I  suggest  that  clarifying 
language  be  added  to  that  provision. 

We  are  gratified  that  the  substantial  evidence  rule  is  being  retained 
in  1336.  We  feel  that  the  substitution  of  a  clearly  erroneous  rule  as 
a  basis  for  review  would  only  cause  confusion. 

Finally,  the  new  idea  of  appeal  boards,  we  feel,  is  an  excellent  one. 
We  only  suggest  at  this  time  that  the  establishment  of  such  appeal 
boards  be  discretionary  with  the  agencies.  However,  if  an  agency  does 
organize  the  appeal  board,  it  should  follow  the  provisions  hi  1336. 

That  concludes  mv  statement  on  behalf  of  the  Association  of  the 
Bar. 

(The  prepared  statement  of  the  Bar  Association  of  New  York  City 
follows:) 

Report  on  S.  1336,  89th  Congress,  a  Bill  To  Revise  the  Administrative 

Procedure  Act 

Committee  on  Administrative  Law,  the  Association  of  the  Bar  of  the  City  of 

New  York 

This  committee  has,  since  1957,  devoted  a  considerable  amount  of  time  to 
studies  of  the  various  bills  introduced  in  Congress  to  revise  the  Administrative 
Procedure  Act.  In  June  1958,  a  comprehensive  report  was  made  on  the  then 
pending  “Code  of  Federal  Administrative  Procedure”  (ABA  Code)  prepared  by 
the  Special  Committee  on  Legal  Services  and  Procedure  of  the  American  Bar 
Association,  and  also  on  the  “Administrative  Code”  prepared  by  the  Task  Force 
of  the  Second  Hoover  Commission  in  March  1955. 

Our  committee  at  that  time  approved  in  principle  the  objectives  and  provisions 
of  the  ABA  Code,  and  made  certain  specific  comments  with  respect  to  several 
of  its  provisions. 

In  our  current  study  of  S.  1336  it  appears  that  most  of  the  suggestions  made 
by  our  committee  in  its  1958  report  have  been  incorporated  in  the  bill. 

DEFINITION  OF  “RULE” 

One  of  our  major  concerns  had  been  the  ambiguity  of  the  definition  of  “rule” 
in  the  Administrative  Procedure  Act.  The  ABA  Code  proposed  a  substantial 
change  in  this  definition  which  would  remove  such  ambiguity  and  we  approved 
their  recommendation.  In  particular,  we  objected  to  the  exemptions  specifically 
stated  in  the  definition  and  the  confusion  caused  by  the  phrase  “particular  appli¬ 
cability.”  S.  1336  has  removed  the  cause  for  these  objections.  There  remains, 
however,  the  question  whether  ratemaking  and  licensing  are  considered  clearly 
adjudicative,  as  was  intended  in  changing  the  definition  of  “rule.”  In  a  previous 
version  of  S.  1336  (S.  1663,  88th  Cong.,  subcommittee  revision),  it  was  specifically 
stated,  in  the  definition  of  “adjudication,”  that  licensing  and  ratemaking  came 
under  that  rubric.  This  specific  reference  has  been  eliminated  from  S.  1336  and 
the  problem  may  again  become  murky.  It  may  be  that  the  use  of  the  phrase 
“named  parties”  in  the  S.  1336  definition  of  adjudication  is  intended  to  include 
licensing  and  ratemaking  proceedings.  However,  we  believe  it  would  be  helpful 
if  that  were  further  clarified. 
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SEPARATION  OF  FUNCTIONS 

In  our  1958  report  we  made  detailed  recommendations  regarding  the  separation- 
of-funetions  provision  (S.  1336,  sec.  5(a)  (b)).  In  fact,  the  committee  drafted 
a  proposed  provision  on  this  subject  and  we  believe  it  warrants  consideration  at 
the  present  time.  The  recommended  provision  was  as  follows : 

“Section  1005(c).  Separation  of  Functions. — No  presiding  or  deciding  officer 
acting  pursuant  to  section  1006  of  this  Act  shall  be  responsible  to  or  subject  to 
the  supervision  or  direction  of  any  officer,  employee,  or  agent  engaged  in  the 
performance  of  investigatory  or  prosecuting  functions  for  any  agency.  Except 
upon  notice  and  opportunity  for  all  parties  to  be  present  or  to  the  extent  re¬ 
quired  for  the  disposition  of  ex  parte  matters  as  authorized  by  law,  no  such 
presiding  or  deciding  officer  or  agency  or  member  of  an  agency  acting  pursuant 
to  sections  1006  and  1007  of  this  Act  shall  consult  with  any  person  or  party  on 
any  issue  of  fact  in  the  proceeing,  except  that,  in  analyzing  and  appraising  the 
record  for  decision,  any  such  presiding  or  deciding  officer  may  have  the  aid 
and  advice  of  a  personal  assistant,  and  any  agency  member  may  (1)  consult 
with  other  members  of  the  agency  in  cases  in  which  the  agency  is  making  the 
decision,  (2)  have  the  aid  and  advice  of  one  or  more  personal  assistants,  (3) 
have  the  assistance  of  other  employees  of  the  agency  who  have  not  participated 
in  the  proceeding  in  any  manner,  and  who  are  not  engaged  for  the  agency  in 
any  investigative  or  prosecutory  functions  in  the  same  or  any  current  factually 
related  proceeding.  Except  upon  notice  and  opportunity  for  all  parties  to  be 
present  or  to  the  extent  required  for  the  disposition  of  ex  parte  matters  as 
authorized  by  law,  no  presiding  or  deciding  officer  or  agency  or  member  of  an 
agency  acting  pursuant  to  sections  1006  and  1007  of  this  Act  shall  consult  on 
any  issue  of  law  in  the  proceeding  with  any  party  or  any  person  otherwise  in¬ 
terested  in  its  outcome  or  any  person  who  has  been  engaged  in  investigative 
or  prosecutory  functions  in  the  same  or  any  current  factually  related  proceeding.” 

PROCEEDINGS  IN  EXCESS  OF  JURISDICTION 

We  note  that  in  S.  1663,  88th  Congress,  as  introduced,  section  12  contained  a 
provision  that  agency  action  not  within  its  delegated  jurisdiction  could  be  en¬ 
joined  by  any  court.  This  does  not  appear  in  S.  1336.  In  our  1958  report  we 
approved  a  provision  in  the  ABA  Code  of  that  date  (1009g)  entitled  “Proceedings 
in  Excess  of  Jurisdiction”  on  the  ground  that  it  approximates  the  principles 
followed  by  the  Federal  and  most  State  courts.  We  note  that  the  current  version 
of  the  ABA  Code  (S.  1879,  89th  Cong.,  sec.  1009g)  has  elaborated  somewhat  on 
the  previous  version  by  imposing  penalties  on  persons  who  frivolously  institute 
such  actions  or  bring  them  for  the  purpose  of  delay.  It  seems  to  us,  subject  to 
several  dissents,  that  this  carefully  drafted  provision  should  be  included  in 
S.  1336. 

JURISDICTION  TO  REVIEW 

The  language  in  section  10(b)  (2)  of  S.  1336,  “*  *  *  jurisdiction  to  protect  the 
other  substantial  rights  of  any  persons  in  an  agency  proceeding,”  is  unclear. 
Does  this  establish  a  new  area  of  jurisdiction  for  the  courts,  or  is  it  merely 
declaratory  of  existing  law  ?  In  any  case,  it  is  too  vague  and  should  be  clarified. 

SCOPE  OF  REVIEW  OF  DETERMINATIONS  OF  FACT 

In  several  of  the  proposed  revisions  of  the  Administrative  Procedure  Act,  the 
substantial  evidence  rule,  as  the  basis  for  reviewing  questions  of  fact,  is  replaced 
by  the  clearly  erroneous  rule.  In  our  1958  report  we  objected  to  the  fact  that 
the  ABA  Code  made  this  proposed  change.  We  note  that  S.  1336  continues  the 
use  of  the  substantial  evidence  rule  and  we  believe  that  is  as  it  should  be. 

APPEAL  BOARDS 

S.  1336  brings  a  new  idea  into  the  Administrative  Procedure  Act  in  the  form 
of  appeal  boards  in  section  8.  Our  committee  believes  that  this  is  funda¬ 
mentally  sound,  but  at  the  present  time  would  suggest  that  the  establishment 
of  such  boards  be  left  within  the  discretion  of  the  agencies,  provided  that  if 
such  board  is  established  it  should  be  governed  by  the  provisions  of  S.  1336. 

Respectfully  submitted. 


Milton  M.  Carrow,  Chairman. 
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Senator  Long.  Thank  yon,  Mr.  Carrow. 

Any  questions,  Mr.  F ensterwald  ? 

Mr.  Fensterwald.  Just  one.  I  think  that  although  you  do  not 
know  what  the  objections  of  the  Justice  Department  are  at  this  time, 
the  bar  of  the  city  of  New  York  does  not  have  this  general  feeling  of 
catastrophe  about  the  bill  ? 

Air.  Carrow.  Not  at  all.  We  are  frank — we  think  it  is  a  most  ex¬ 
cellent  bill  and  we  urge  that,  subject  to  these  few  minor  changes,  it 
be  enacted. 

Senator  Long.  Mr.  Kennedy  ? 

Mr.  Kennedy.  Thank  you,  Mr.  Chairman,  I  have  no  questions. 

Mr.  Carrow.  Now,  I  have  a  statement  by  the  American  Civil  Lib¬ 
erties  Union.  As  is  probably  apparent,  I  participated  in  the  prepara¬ 
tion  of  these  statements  and  to  some  extent,  they  may  duplicate  each 
other,  which  might  indicate  a  universal  approval  of  the  suggestions 
made.  The  American  Civil  Liberties  Union,  of  course,  has  a  some¬ 
what  narrower  view  of  this  subject  than  does  the  bar  association  or 
other  groups.  It  is  primarily  concerned  with  the  civil  liberties  and 
rights  of  individuals  and  only  to  a  limited  extent,  with  economic  orga¬ 
nizations.  It  has  considered  the  due  process  aspects  of  the  bill  as  they 
affect  these  persons. 

We  have  a  few  comments  as  regards  the  bill  as  a  whole.  The  Civil 
Liberties  Union  does  urge  the  enactment  of  the  bill  subject  to  a  few 
minor  changes  here  suggested.  We  have  previously  suggested  changes 
to  the  earlier  bills  and  we  are  gratified  to  note  that  most  of  the  sugges¬ 
tions  we  have  made  have  been  incorporated  in  the  present  bill. 

On  the  public  information  section,  section  3,  it  now  incorporates 
a  quite  clear  statement  of  the  kind  of  information  that  may  be 
withheld.  In  only  one  minor  aspect  do  we  suggest  further  clarifica¬ 
tion;  namely,  in  subsection  (e)(6),  we  think  that  a  person  should 
have  access  to  his  own  medical  files.  This  would  be  in  accord  with 
the  sense  of  section  6(d),  which  enables  a  person  who  submits  data 
or  evidence  to  procure  a  copy  of  such  evidence. 

On  the  question  of  adjudication  in  5(b),  the  residual  adjudi¬ 
cating  clause,  we  do  not  find  it  indicated  whether  or  not  the  sepa¬ 
ration  of  functions  provision  applies  to  that.  We  think  it  should. 
If  it  is  adjudicative  in  nature,  then  the  procedural  safeguards  pro¬ 
vided  by  the  separation  of  functions  should  be  applicable.  In  its 
present  context,  this  does  not  appear  to  be  clear.  On  the  contrary, 
I  think  it  can  be  interpreted  not  to  apply. 

Also,  in  section  5(b),  we  believe  there  should  be  a  provision  re¬ 
quiring  a  statement  of  reasons  for  a  decision.  As  presently  written, 
I  think  it  is  quite  possible  in  such  a  formal  adjudication  that  a 
decision  may  be  made  without  giving  a  statement  of  reasons.  In 
security  clearance  cases,  with  which  we  have  had  some  experience, 
this  lack  of  a  statement  of  reasons  has  been  a  stumbling  block  for 
preparation  of  cases  for  judicial  review,  and  certainly,  a  person 
who  is  affected  by  a  revocation  of  security  clearance  should  at  least 
have  a  statement  of  reasons  for  that  kind  of  action. 

On  the  question  of  official  notice  in  section  7(d),  we  suggest  that 
the  provision  be  modified  to  provide  an  opportunity  for  a  person 
to  refute  facts  officially  noticed  prior  to  the  decision.  As  presently 
written,  this  does  not  appear  to  be  available  to  him. 
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The  Civil  Liberties  Union  also  supports,  on  questions  of  judicial 
review,  the  incorporation  of  a  provision  authorizing  an  injunction 
against  uncompleted  action,  and  the  union  suggests,  as  did  the  Asso¬ 
ciation  of  the  Bar,  that  section  1009(g)  of  S.  1879  be  incorporated 
in  S.  1336. 

We  have  learned  that  Prof.  Kenneth  Culp  Davis  has  suggested,  in 
previous  hearings,  and  I  was  not  here  when  he  testified  at  the  present 
hearing — but  I  assume  that  he  made  a  similar  recommendation — a 
waiver  of  sovereign  immunity  provision  in  1336.  We  support  that 
view  in  principle.  We  have  not  had  an  opportunity  to  study  his 
particular  provision  in  detail,  but  we  think  it  is  an  excellent  idea  and 
that  it  is  high  time  that  some  definitive  steps  from  a  legislative  stand¬ 
point  are  taken  with  respect  to  this  problem. 

Finally,  we  note  that  in  our  last  report  to  this  subcommittee,  we 
mentioned  the  idea  of  a  statute  dealing  with  the  concept  of  an 
“ombudsman.”  It  seems  everybody  is  talking  about  this  kind  of 
concept.  As  a  matter  of  fact,  I  visited  the  island  of  Jamaica 
earlier  this  year  and  picked  up  a  local  paper,  and  there  in  the 
letter  column  was  a  letter  sajfing  “We  ought  to  have  an  ombudsman 
in  Jamaica.”  I  think  this  idea  strikes  a  responsive  chord  and  should 
be  investigated  to  the  extent  that  it  can  be  applied  in  this  country. 

There  are  bills  pending,  as  you  know,  for  the  establishment 
of  an  office  of  administrative  counsel,  S.  984  and  H.K.  4273, 
which  is  a  partial  application  of  this  concept.  We  recognize 
that  this  cannot  be  incorporated  at  this  time  in  this  bill.  However, 
we  do  suggest  that  the  committee  consider  another  limited  aspect, 
which  appears  in  S.  1879,  1006(f)  as  “agency  participation.”  This 
would  authorize  an  agency  to  have  somebody  in  a  formal  proceed¬ 
ing  or  informal  proceeding  represent  the  public  interest.  These 
proceedings  tend  to  get  rather  complex  and  the  adversary  interests 
of  the  party  or  the  agency  becomes  involved  with  the  adversary 
aspects  of  the  proceeding.  We  believe  it  would  be  quite  helpful 
if  some  steps  be  taken  in  economic  proceedings  that  have  wide¬ 
spread  effect  to  have  the  public  interest  represented. 

This  concludes  my  statement  for  the  American  Civil  Liberties 
Union. 

(The  prepared  statement  of  the  American  Civil  Liberties  Union 
follows :) 

Statement  bt  the  American  Civil  Liberties  Union  to  the  Senate  Subcom¬ 
mittee  on  Administrative  Practice  and  Procedure  on  S.  1336 

S.  1336  manifests  a  continued,  conscientious  effort  by  this  subcommittee 
to  arrive  at  a  distinguished  revision  of  the  Federal  Administrative  Procedure 
Act.  The  American  Civil  Liberties  Union  is  especially  gratified  by  the  fact 
that  the  bill  incorporates  almost  all  of  the  recommendations  it  made  at  the 
hearings  held  on  July  21,  1964. 

As  a  consequence,  subject  to  a  few  further  minor  suggestions  hereafter 
made,  we  urge  that  the  bill  be  enacted. 

It  probably  should  be  repeated  at  this  time  that  the  interest  of  the  American 
Civil  Liberties  Union  in  this  bill  is  limited  to  those  aspects  which  directly 
affect  the  civil  rights  and  liberties  of  individuals  as  well  as.  in  some  cases, 
the  regulation  of  large  business  enterjirises.  Such  individuals  include  travel¬ 
ers,  emigrants,  immigrants,  veterans,  government  employees,  employees  of 
private  business  subject  to  Federal  regulation,  persons  who  need  Federal 
licenses  to  conduct  their  trades  or  professions,  farmers,  recipients  of  social 
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security  benefits,  and  others.  From  this  standpoint,  some  of  the  procedures 
with  which  the  bill  deals  are  not  as  significant  as  others  and  thus  only 
selected  subjects  have  been  considered. 

SECTION  3.  PUBLIC  INFORMATION 

This  section  has  been  considerably  improved.  The  transfer  of  all  exemptions 
to  a  single  subsection,  as  suggested  in  our  previous  report,  clarifies  this  im¬ 
portant  subject,  as  does  the  use  of  a  common  terminology. 

In  only  one  minor  aspect  do  we  suggest  further  clarification.  The  exemp¬ 
tion  from  disclosure  in  subsection  (e)  (6)  should  not  apply  to  a  person  seek¬ 
ing  to  inspect  his  own  medical  files.  This  would  be  in  accord  with  the  sense 
of  section  6(d)  which  enables  a  person  who  submits  data  or  evidence  to 
procure  a  copy  thereof. 

SECTION  5.  ADJUDICATION 

We  are  pleased  that  the  subcommittee  accepted  our  suggestion  that  the  modi¬ 
fied  hearing  procedure  provided  for  in  section  5(a)  (5)  be  employed  only  on 
consent  of  the  parties.  This  eliminates  the  potential  layering  of  hearing  proce¬ 
dures  to  the  detriment  of  the  individual. 

In  reexamining  this  section,  we  note  that  the  context  in  which  subsection  (b) 
appears  leaves  open  the  question  whether  the  separation-of-functions  provision 
applies  to  the  residual  class  of  cases  of  adjudication  covered  by  this  subsection. 
We  think  it  should. 

Also,  section  5(b)  is  deficient  in  not  requiring  that  a  party  be  furnished  with 
a  statement  of  reasons  for  a  decision.  Our  experience  in  a  number  of  instances, 
particularly  in  security  clearance  cases,  has  been  that  the  lack  of  such  a  require¬ 
ment  was  used  by  agencies  as  a  basis  for  refusing  to  state  reasons.  Revocation 
of  security  clearance  is  a  serious  matter  to  the  affected  person,  and  he  should, 
at  least,  be  informed  of  the  reasons  for  such  action. 

SECTION  6.  ANCILLARY  MATTERS 

Section  6(k)  now  makes  declaratory  orders  mandatory  when  requested.  This 
is  in  accordance  with  our  earlier  recommendations. 

SECTION  7.  HEARINGS 

We  did  not  comment  previously  on  the  subject  of  official  notice  in  section  7(d) 
but  would  like  to  urge  this  committee  to  modify  the  section  to  provide  an  oppor¬ 
tunity  for  a  party  to  refute  facts  officially  noticed  prior  to  decision.  Without 
such  an  opportunity,  refutation  by  a  party  could  be  an  empty  gesture. 

SECTION  S.  DECISIONS 

In  section  8(b)  provision  should  be  made  giving  a  party  a  right  to  oral  argu¬ 
ment.  The  bill  presently  permits  such  oral  argument  only  “in  the  discretion 
of  the  presiding  officer.”  Although  a  presiding  officer  may  be  reluctant  to  hear 
oral  argument,  because  of  time  pressures  or  otherwise,  it  is  a  procedural  safe¬ 
guard  of  which  a  party  should  not  be  deprived. 

SECTION  12.  CONSTRUCTION  AND  EFFECT 

Our  reexamination  of  the  bill  has  disclosed  that  the  present  bill  eliminates  a 
provision  that  appeared  in  this  section  as  part  of  S.  1663,  88th  Congress,  to  the 
effect  that  “any  agency  proceeding  or  investigation  not  within  the  jurisdiction 
delegated  to  the  agency  and  authorized  by  law,  may  be  enjoined  by  any  court  of 
competent  jurisdiction  at  any  time.”  It  seems  to  us  that  this  was  an  unfortu¬ 
nate  deletion.  Although  the  cases  are  not  altogether  clear  on  the  subject,  the 
trend  appears  to  be  to  authorize  such  type  of  review.  See  Amos  Treat  &  Go.  v. 
8.E.G.,  306  Fed.  2d  248  (D.C.  Cir.  1962)  ;  Elmo  Division  v.  Dixon,  16  Ad.  Law  2d 
(Pike  &  Fischer)  679  (D.C.  Cir.  Feb.  11, 1965). 

If  the  subcommittee  is  inclined  to  act  favorably  on  this  recommendation,  we 
suggest  that,  in  lieu  of  the  language  quoted  above,  the  provision  appearing  in 
section  1009(g)  of  S.  2335,  88tli  Congress,  be  incorporated.  This  appears  to  be 
a  carefully  drafted  clause  dealing  with  all  of  the  aspects  of  this  subject. 
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SOVEREIGN  IMMUNITY  PROVISION 

At  the  July  19G4  hearings  on  the  predecessor  bill  (S.  1663,  88th  Cong.),  Prof. 
Kenneth  Culp  Davis  urged  the  inclusion  of  a  clause  whereby  the  sovereign  im¬ 
munity  defense  in  actions  involving  administrative  agencies  would  be  limited  to 
a  narrow  class  of  cases.  (Hearings  on  S.  1663  July  21,  22,  and  23,  1961.  p.  266 
et  seq.)  We  support  this  position  in  principle  and  urge  that  such  a  provision  be 
added  to  the  bill. 

REPRESENTATION  OF  PUBLIC  INTEREST 

In  our  report  to  the  subcommittee  on  July  21,  1964,  we  recommended  that  some 
thought  be  given  to  the  adoption  of  the  “Ombudsman”  concept  in  regard  to  our 
administrative  process.  This  would  provide  informal  administrative  machinery 
to  handle  complaints  of  abuse  of  administrative  power.  Several  bills  have  been 
introduced  in  the  Congress  which  partially  adopt  this  idea ;  namely,  for  the  es¬ 
tablishment  of  an  Office  of  Administrative  Counsel  (S.  984,  H.R.  4273).  This 
Counsel  would  be  available  to  Congressmen  for  processing  complaints  made  by 
members  of  the  public  against  administrative  agencies. 

Although  it  may  not  be  feasible  to  carry  out  these  ideas  in  the  present  bill, 
it  may  be  possible  to  incorporate  a  limited  aspect  of  them.  It  appears  that 
several  agencies,  the  Civil  Aeronautics  Board,  the  Securities  and  Exchange  Com¬ 
mission,  and  the  Federal  Power  Commission,  and  possibly  others,  at  one  time  or 
another,  have  made  efforts  to  provide  specific  representation  for  the  public  in¬ 
terest  in  their  proceedings.  Such  a  practice  could  well  be  more  widely  adopted, 
for  often  public  interest  is  lost  sight  of  in  the  course  of  considering  the  complex 
economic  issues  arising  in  many  administrative  proceedings. 

We  therefore  recommend  that  this  subcommittee  incorporate  in  the  present 
bill  a  provision  now  appearing  in  S.  2335,  88th  Congress,  dealing  with  agency 
participation  ( sec.  1006  (f ) ) .  This  reads  as  follows  : 

“(f)  Agency  participation. — Whenever  an  agency  shall  find  upon  its  own 
motion  or  that  of  a  party  in  a  proceeding  that  the  public  interest  may  be  sub¬ 
stantially  affected  by  the  outcome  of  that  proceeding,  the  agency  shall  act  to 
protect  that  interest  by  appointing  such  members  of  its  staff  or  such  counsel  or 
consultants  as  it  may  deem  necessary  to  appear  in  the  proceeding  and  develop 
whatever  evidence  and  make  whatever  arguments  may  be  required  to  clarify  all 
the  issues  material  and  relevant  to  a  determination  of  the  proceeding  in  accord 
with  that  interest.” 

Senator  Long.  Thank  you,  Mr.  Carrow,  for  two  fine  statements.  I 
appreciate  your  help. 

The  nest  witness  is  Mr.  Richard  Smyser,  managing  editor,  the  Oak 
Ridger,  Oak  Ridge,  Tenn.,  and  chairman,  Freedom  of  Information 
Committee,  Associated  Press  Managing  Editors  Association. 

(Discussion  off  the  record.) 

STATEMENT  OF  RICHARD  D.  SMYSER,  MANAGING  EDITOR.  THE  OAK 

RIDGER,  OAK  RIDGE,  TENN.,  AND  CHAIRMAN,  FREEDOM  OF 

INFORMATION  COMMITTEE,  ASSOCIATED  PRESS  MANAGING 

EDITORS  ASSOCIATION 

Mr,  Smyser.  I  am  Richard  D.  Smyser.  I  am  the  managing  editor 
of  the  Oak  Ridger,  the  daily  newspaper  in  Oak  Ridge,  Tenn.  I  ap¬ 
pear  here  today  as  chairman  of  the  Freedom  of  Information  Commit¬ 
tee  of  the  Associated  Press  Managing  Editors  Association.  I  would 
like  to  speak  primarily  to  the  entirety  of  Senate  bill  1160,  and  also 
section  3  of  Senate  bill  1336  as  it  incorporates  that  section. 

A  year  ago,  this  organization,  made  up  of  the  managing  editors  and 
other  news  executives  of  the  hundreds  of  newspapers  throughout  the 
Nation  that  subscribe  to  the  Associated  Press  wire,  was  quite  active  in 
support  of  Senate  bill  1666.  Our  president  of  a  year  ago,  Sam  Ragan, 
of  the  Raleigh  News  &  Observer,  testified  before  this  subcommittee. 
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Today,  I  bring  you  greetings  from  George  Beebe,  managing  editor  of 
the  Miami  Herald,  who  is  president  of  APME  for  this  year.  I  am 
honored  to  appear  before  you  as  his  and  the  organization’s 
representative. 

Last  year’s  bill  became  known  within  APME  as  “Sweet  Sixteen 
Sixty-six.”  But  despite  the  fact  that  1160  doesn’t  lend  itself  quite  as 
well  to  song,  APME  is  equally  enthusiastic  in  singing  its  praises. 

Last  month  our  organization  testified  before  the  Foreign  Operations 
and  Government  Information  Subcommittee  of  the  House  of  Repre¬ 
sentatives  Committee  on  Govermnent  Operations  in  support  of  House 
bill  5012.  We  are,  therefore,  frankly  working  both  sides  of  the  street 
in  the  hope  that  one  of  the  other  of  these  “freedom  of  information” 
bills  will  be  successful.  We  are  confident  that  such  able  champions  of 
the  “public’s  right  to  know”  as  Senator  Edward  Long  and  this  sub¬ 
committee,  and  Representative  J ohn  Moss  and  his  subcommittee,  will 
know  what  is  the  wisest  legislative  course — on  which  of  these  several 
bills  to  concentrate  efforts. 

Senator  Long.  You  know,  of  course,  Mr.  Witness,  our  committee 
and  our  staffs  are  working  with  Representative  Moss  and  his  staff  and 
making  every  effort  to  get  one  or  the  other  or  both  of  them  through. 

Mr.  Smyser.  We  are  in  favor  of  both  of  them  and  we  leave  it  to  your 
judgment  as  to  which  is  best. 

Senator  Long.  Representative  Moss  has  been  very  helpful. 

Mr.  Smyser.  Friday  morning,  a  week  ago  today,  I  listened  with 
great  interest  to  a  television  interview  of  Jack  Bell,  distinguished 
Associated  Press  writer  here  in  Washington.  The  occasion  was  publi¬ 
cation  of  his  new  book  on  the  Presidency. 

The  public,  Mr.  Bell  said,  gets  about  95  percent  of  the  information 
it  needs  about  Government.  Good  reporters  can  eventually  dig  out  the 
facts,  he  went  on.  And  I  found  myself  agreeing  with  him.  And  I  also 
found  myself  asking,  “Then,  why  all  this  fuss  about  freedom  of  in¬ 
formation  and  Federal  agencies  withholding  information?  Why 
APME’s  campaign  in  favor  of  Senate  bill  1160  and  House  bill  5012?” 

Ninety-five  percent  is  a  good  percentage.  However,  99  percent  or 
even  100  percent  would  be  better.  Also  worthy  of  consideration  in 
extending  Mr.  Bell’s  remarks  is  the  atmosphere  in  which  the  public 
gets  a  significant  amount  of  its  information  about  government — Fed¬ 
eral,  State,  and  local. 

Turner  Catledge,  editor  of  the  New  York  Times,  has  said: 

For  information,  freely  sought  freely  given  freely  received  and  freely  used 
is  the  very  lifeblood  of  freedom  itself. 

Too  often,  the  information  which  the  public  eventually  gets  is  not 
freely  given.  A  significant  portion  of  that  95  percent  of  which  Mr. 
Bell  speaks  is  only  available  after  extensive  efforts  by  reporters,  and 
frequently  after  conflict  with  Government  officials. 

This  is  not  to  say  that  reporters  should  not  be  required  to  dig.  This 
is  their  job.  However,  it  is  unfortunate  that  so  much  information 
about  Government  must  come  to  the  public  in  an  atmosphere  of  dis¬ 
sension — as  a  sort  of  spoil  of  a  war  between  the  press  and  the  Govern¬ 
ment. 

For  while  this  leaves  the  public  with  the  information,  it  also  leaves 
the  public  with  a  sense  of  distrust — of  both  the  Government  and  the 
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press — wondering,  too  often,  who  is  the  “good  guy,”  who  is  the  “bad 

guy-” 

Is  the  press  a  hero  for  courageously  going  to  bat  for  the  “public’s 
right  to  know?”  Or  is  the  press  a  villain  for  sticking  its  nose  too 
deeply  into  Government  business  and,  therefore,  disrupting  the  orderly 
functioning  of  the  Government  ? 

Is  the  Government  a  hero  for  resisting  press  pressure  to  reveal  what 
it  conscientiously  feels  in  the  national  interest  should  not  be  revealed  ? 
Or  is  the  Government  a  villain  for  denying  the  public  information  to 
which  it  is  not  only  entitled,  but  which  it  vitally  needs  if  it  is  to  render 
intelligent  judgments  on  the  performance  of  its  Government? 

Senator  Long.  Mr.  Smyser,  is  it  not  quite  often  time  that  after  you 
are  able  to  get  the  information,  in  many  instances,  it  is  too  old  to  be  of 
benefit  to  the  public? 

Mr.  Smyser.  It  surely  is. 

We  think  it  would  be  much  better  if  more  information  could  be 
given  in  a  spirit  of  readiness  and  willingness  of  the  Federal  agency 
to  give  it.  How  much  better  if  the  public  could  assess  this  information 
on  its  merits,  and  not  have  to  consider  also  the  struggle  between  press 
and  agency  that  preceded  the  dissemination  of  the  information. 

Present  restrictions  on  the  flow  of  information  from  Federal  agen¬ 
cies  make  the  pastures  green  for  those  who  trade  on  the  “exclusive,” 
the  “expose”  and  the  “leak.”  And  too  often  the  mere  fact  that  in¬ 
formation  has  been  gained  only  after  a  struggle  tends  to  give  it  a 
meaning  that  it  really  does  not  have — an  aura  of  mystery  and  pseudo 
significance  that  invites  distortion,  misinterpretation. 

For  my  own  part,  I  tend  often  to  be  dismayed  by  the  more  sensa¬ 
tional  expose-type  reporters  and  columnists.  However,  confronted 
too  often  with  deliberate  attempts  on  the  part  of  agencies  to  withhold 
information  that  they  have  no  business  withholding,  one  is  led  to  the 
reluctant  conclusion  that  perhaps  the  sensationalists  are  a  necessary 
evil. 

My  newspaper,  a  small  local  daily  in  Oak  Ridge  has  had  some  little 
experience  with  the  Federal  Government.  Through  16  years  of  publi¬ 
cation  there  we  have  seen  instance  after  instance  of  Federal  officials 
being  hesitant  to  release  information- — not  because  the  information,  of 
itself,  was  properly  secret — but  simply  because  they  feared  that  it 
would  be  misinterpreted  by  the  press  and  the  public.  But  time  after 
time  their  reluctance  has  been  proven  to  be  unfounded.  And  I  should 
emphasize  that  I  am  talking  about  matters  that  have  no  connection 
whatsoever  with  nuclear  secrets.  I  am  talking  simply  primarily  about 
information  relative  to  our  community  there.  For  many  years,  our 
community  was  operated  by  the  Federal  Government. 

Herbert  Brucker,  editor  of  the  Hartford  Courant,  said  it  well  in 
a  lecture  back  in  November  1960,  at  Senator  Long’s  University  of 
Missouri.  He  was  attacking  an  attitude  in  government  which  he 
described  as : 

So  why  tell  this  or  that  to  the  peasants,  who  probably  wouldn’t  understand 
anyway?  Such  at  least  seems  to  be  the  reasoning,  or  rationalization,  of  the 
myriad  men  in  government  who  somehow  assume  that  of  their  occupancy  of  a 
public  job  gives  them  a  property  right  in  the  news  generated  in  that  job. 

The  facts  are,  of  course,  that  the  peasants  are  considerably  more 
discerning  and  understanding  than  many  give  them  credit  for  being. 
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And  the  point  is  that  whether  the  peasants  might  or  might  not  under¬ 
stand,  the  peasants  have  the  right  to  be  kept  informed. 

The  mere  act  of  free  release  of  information  is  an  act  of  public  trust 
and  an  act  that  draws  response  in  kind.  Conversely,  the  act  of  re¬ 
fusal  to  give  information  in  turn  creates  public  distrust. 

It  is  not  only  the  public’s  right  to  know  that  I  would  espouse  here 
for  my  organization,  but  also  the  public’s  ability  to  know.  Given 
the  facts,  the  public  will  always  react  much  more  responsibly,  much 
more  positively,  much  more  confidently,  than  when  it  is  left  unin¬ 
formed  or  only  partially  informed. 

Therefore,  S.  1160  and  also  section  3  of  S.  1336  can  be  just  as  logi¬ 
cally  looked  at  as  bills  to  assist  Federal  agencies  as  they  can  be  con¬ 
sidered  bills  to  assist  the  press  or  the  public. 

How  would  they  help  the  agencies  ? 

Simply  as  they  are  an  inducement  to  these  agencies  to  make  fullest 
information  available  to  the  public.  The  fuller  the  information  avail¬ 
able,  inevitably  the  better  understood  will  be  the  agencies’  programs, 
policies,  and  purposes.  And,  when  better  understood  by  the  public, 
then  these  policies,  programs,  and  purposes  are  inevitably 
strengthened. 

I  is  all,  we  earnestly  believe,  as  simple  as  that. 

Two  phrases  in  the  Administrative  Practices  Act  of  1946  are  of 
particular  concern  to  my  organization.  One  is  as  the  bill  excepts  from 
required  release  any  “information  held  confidential  for  good  cause 
found”  and  also  as  it  restricts  those  to  whom  information  may  be 
given  to  “persons  properly  and  directly  concerned.” 

APME  feels  that  this  language  lias  proven,  over  many  years,  to 
be  much  too  broad.  It  has  led  to  a  situation  in  which  agencies,  when 
in  doubt,  withhold.  And  that  situation  should  be  the  reverse.  Much 
more  consistent  with  the  general  principles  of  a  democracy  is  an 
attitude  of  “When  in  doubt,  release.” 

This  is  not  to  s&y  that  we  believe  that  the  Federal  agencies  should 
do  the  actual  reporting  job.  On  the  contrary,  the  tendency  now  is  to 
too  many  handouts  of  carefully  screened  and  slanted  information  and 
too  little  simple  open  access  to  information  about  policies  and  proceed¬ 
ings. 

There  are  many  fine  Government  information  specialists.  And, 
indeed,  they  distribute  many  valuable  handouts.  However,  even  more 
important  than  the  information  they  initiate  is  simply  an  attitude  on 
their  part,  and  on  the  part  of  the  agency  for  which  they  work,  to 
answer  all  inquiries  as  fully  as  possible — to  simply  create  an  atmos¬ 
phere  in  which  there  is  access.  Once  there  is  this  access,  then  it  is  up 
to  the  press  and  the  public  to  take  advantage  of  it. 

On  April  1,  after  APME’s  statement  to  the  Representative  Moss 
committee  in  support  of  H.R.  5012,  a  question  was  posed  by  Repre¬ 
sentative  Donald  Rumsfeld,  of  Illinois,  a  member  of  the  committee. 

Granted,  he  said,  that  it  is  desirable  that  there  be  more  freedom  of 
information,  is  it  not  also  desirable  that  there  be  more  responsibility  on 
the  part,  of  the  press  in  handling  such  information  ? 

We  agree  heartily. 

Indeed,  while  APME,  in  this  instance,  is  on  the  hustings  urging 
Congressmen  to  act  on  this  legislation,  actually  most  of  APME’s  work 
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is  in  criticizing  and  evaluating  the  press’  own  performance.  And  par¬ 
ticularly  the  Associated  Press  performance.  We  have  all  sorts  of  com¬ 
mittees  involved  with  other  phases  of  the  Associated  Press  report. 

Actually,  under  the  impetus  of  a  number  of  forces — competition  of 
television,  a  more  discerning  public  and  a  sincere  desire  within  the 
trade  to  constantly  do  a  better  job,  the  press  has  undergone  and  is  still 
undergoing  a  vast  program  of  self-evaluation.  There  is  then,  as  Rep¬ 
resentative  Rumsfeld  suggested  there  should  be,  a  “reverse  thrust” 
that  is  at  work  to  improve  the  ability  of  the  press  to  most  fairly,  most 
effectively  pass  on  the  increased  flow  of  information  that  passage  of 
S.  1160  might  bring. 

So  often  when  newspaper  groups  testify  in  favor  of  “freedom  of 
information”  it  all  has  a  ring  of  special  interest  about  it.  And,  in¬ 
deed,  there  is  a  special  interest  here.  We  do,  indeed,  need  to  sell  our 
newspapers.  And,  indeed,  the  more  information  with  which  we  can 
pack  them,  the  more  likely  they  are  to  sell. 

But,  really,  the  effort  for  fuller  information  about  Government  is 
much  more  an  effort  for  the  welfare  of  the  general  public  than  the 
welfare  of  any  particular  newspaper  or  newspaper  group.  For  it  is 
the  public  that  needs  information — the  same  as  it  needs  a  strong  na¬ 
tional  Military  Establishment;  the  same  as  it  needs  protection  of  the 
right  to  vote,  regardless  of  race ;  the  same  as  it  needs  help  from  unusual 
economic  conditions  that  have  created  pockets  of  poverty  in  a  largely 
affluent  nation;  the  same  as  it  needs  medical  assistance  in  its  old  age, 
perhaps. 

We  submit,  therefore,  that  these  “freedom  of  information”  measures 
are  of  the  same  basic  importance  as  any  of  the  other  great  legislative 
issues  now  before  the  Congress — and  we  earnestly  urge  their  prompt 
adoption. 

I  thank  you  personally  and  on  behalf  of  the  Associated  Press  Man¬ 
aging  Editors  Association  for  this  opportunity  to  appear  before  your 
subcommittee.  It  is  a  constant  source  of  reassurance  to  those  of  us  in 
the  newspaper  business,  and  particularly  to  us  in  the  “freedom  of  in¬ 
formation  committee”  business,  to  know  that  there  are  men  like  Rep¬ 
resentative  Moss  and  Senator  Long  in  the  Congress  taking  a  continuing 
and  aggressive  interest  in  this  very  basic  public  need — the  need  for 
information. 

I  would  close  with  what  we  think  is  a  very  apt  slogan  of  our  own 
Tennessee  Press  Association :  “What  the  people  don’t  know  will  hurt 
them.” 

(Tlie  complete  prepared  statement  of  Mr.  Smyser  follows:) 

Statement  by  Richard  D.  Smyser,  Managing  Editor,  the  Oak  Ridger,  Oak 

Ridge,  Tenn.,  Chairman,  Freedom  of  Information  Committee,  Associated 

Press  Managing  Editors  Association 

On  behalf  of  the  Associated  Press  Managing  Editors  Association,  I  should 
like  to  go  on  record  urging  prompt  passage  of  Senate  bill  1160,  the  so-called 
freedom  of  information  bill.  We  also  would  support  Senate  bill  1336  as  it  in¬ 
corporates  S.  1160. 

A  year  ago,  this  organization,  made  up  of  the  managing  editors  and  other 
news  executives  of  the  hundreds  of  newspapers  throughout  the  Nation  that  sub¬ 
scribe  to  the  Associated  Press  wire,  was  quite  active  in  support  of  Senate  bill 
1666.  Our  president  of  a  year  ago,  Sam  Ragan,  of  the  Raleigh  News  &  Observer, 
testified  before  this  subcommittee.  Today  I  bring  you  greetings  from  George 
Beebe,  managing  editor  of  the  Miami  Herald,  who  is  president  of  APME  for 
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this  year.  I  am  honored  to  appear  before  you  as  his  and  the  organization’s 
representative. 

Last  year’s  bill  became  known  within  APME  as  “Sweet  Sixteen  Sixty-six.” 
But  despite  the  fact  that  1160  doesn’t  lend  itself  quite  as  well  to  song,  APME 
is  equally  enthusiastic  in  singing  its  praises. 

Last  month  our  organization  testified  before  the  Foreign  Operations  and  Gov¬ 
ernment  Information  Subcommittee  of  the  House  of  Representatives  Committee 
on  Government  Operations  in  support  of  House  bill  5012.  We  are,  therefore, 
frankly  working  both  sides  of  the  street  in  the  hope  that  one  or  the  other  of  these 
“freedom  of  information”  bills  will  be  successful.  We  are  confident  that  such 
able  champions  of  the  “public’s  right  to  know”  as  Senator  Edward  Long  and  this 
subcommittee,  and  Representative  John  Moss  and  his  subcommittee,  will  know 
what  is  the  wisest  legislative  course — on  which  of  these  several  bills  to  concen¬ 
trate  efforts. 

Friday  morning,  a  week  ago  today,  I  listened  with  great  interest  to  a  television 
interview  of  .Tack  Bell,  distinguished  Associated  Press  writer  here  in  Washing¬ 
ton.  The  occasion  was  publication  of  his  new  book  on  the  Presidency. 

The  public,  Mr.  Bell  said,  gets  about  95  percent  of  the  information  it  needs 
about  Government.  Good  reporters  can  eventually  dig  out  the  facts,  he  went  on. 
And  I  found  myself  agreeing  with  him.  And  I  also  found  myself  asking,  “Then, 
why  all  this  fuss  about  freedom  of  information  and  Federal  agencies  withholding 
information?  Why  APME’s  campaign  in  favor  of  Senate  bill  1160  and  House  bill 
5012? 

Ninety-five  percent  is  a  good  percentage.  However,  99  percent  or  even  100 
percent  would  be  better.  Also  worthy  of  consideration  in  extending  Mr.  Bell’s 
remarks  is  the  atmosphere  in  which  the  public  gets  a  significant  amount  of  its 
information  about  government — Federal.  State,  and  local. 

Turner  Catledge,  editor  of  the  New  New  Times,  has  said :  “For  information, 
freely  sought,  freely  given,  freely  received  and  freely  used  is  the  very  lifeblood 
of  freedom  itself.” 

Too  often,  the  information  which  the  public  eventually  gets  is  not  freely 
given.  A  significant  portion  of  that  95  percent  of  which  Mr.  Bell  speaks  is  only 
available  after  extensive  efforts  by  reporters,  and  frequently  after  conflict  with 
Government  officials. 

This  is  not  to  say  that  reporters  should  not  be  required  to  dig.  This  is  their 
job.  However,  it  is  unfortunate  that  so  much  information  about  Government 
must  come  to  the  public  in  an  atmosphere  of  dissension — as  a  sort  of  spoil  of  a 
war  between  the  press  and  the  Government. 

For  while  this  leaves  the  public  with  the  information,  it  also  leaves  the  public 
with  a  sense  of  distrust — of  both  the  Government  and  the  press — wondering,  too 
often,  who  is  the  “good  guy,”  who  is  the  “bad  guy.” 

Is  the  press  a  hero  for  courageously  going  to  bat  for  the  “public’s  right  to 
know?”  Or  is  the  press  a  villain  for  sticking  its  nose  too  deeply  into  Government 
business  and,  therefore,  disrupting  the  orderly  functioning  of  the  Government? 

Is  the  Government  a  hero  for  resisting  press  pressure  to  reveal  what  it  con¬ 
scientiously  feels  in  the  national  interest  should  not  be  revealed?  Or  is  the 
Government  a  villain  for  denying  the  public  information  to  which  it  is  not  only 
entitled,  but  which  it  vitally  needs  if  it  is  to  render  intelligent  judgments  on  the 
performance  of  its  government? 

How  much  better  if  more  information  could  be  given  in  a  spirit  of  readiness 
and  willingness  of  the  Federal  agency  to  give  it.  How  much  better  if  the  public 
could  assess  this  information  on  its  merits,  and  not  have  to  consider  also  the 
struggle  between  press  and  agency  that  preceded  the  dissemination  of  the  infor¬ 
mation. 

Present  restrictions  on  the  flow  of  information  from  Federal  agencies  make 
the  pastures  green  for  those  who  trade  on  the  “exclusive,”  the  “expose,”  and  the 
“leak.”  And  too  often  the  mere  fact  that  information  has  been  gained  only  after 
a  struggle  tends  to  give  it  a  meaning  that  it  really  does  not  have — an  aura  of 
mystery  and  pseudo  significance  that  invites  distortion,  misinterpretation. 

For  my  own  part,  I  tend  often  to  be  dismayed  by  the  more  sensational  expose- 
type  reporters  and  columnists.  However,  confronted  too  often  with  deliberate 
attempts  on  the  part  of  agencies  to  withhold  information  that  they  have  no 
business  withholding,  leads  to  the  reluctant  conclusion  that  perhaps  the  sen¬ 
sationalists  are  a  necessary  evil. 

My  newspaper,  a  small  local  daily,  in  Oak  Ridge,  has  had  some  little  expe¬ 
rience  with  the  Federal  Government.  Through  16  years  of  publication  there 
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we  have  seen  instance  after  instance  of  Federal  officials  being  hesitant  to 
release  information — not  because  the  information,  of  itself,  was  properly 
secret — but  simply  because  they  feared  that  it  would  be  misinterpreted  by  the 
press  and  the  public.  But  time  after  time  their  reluctance  has  been  proven  to 
be  unfounded.  And  I  should  emphasize  that  I  am  talking  about  matters  that 
have  no  connection  whatsoever  with  nuclear  secrets. 

Herbert  Brucker,  editor  of  the  Hartford  Courant,  said  it  well  in  a  lecture 
back  in  November  1960,  at  Senator  Long’s  University  of  Missouri.  He  was 
attacking  an  attitude  in  Government  which  he  described  as  “So  why  tell  this 
or  that  to  the  peasants,  who  probably  wouldn’t  understand  anyway?  Such 
at  least  seems  to  be  the  reasoning,  or  rationalization,  of  the  myriad  of  men 
in  Government  who  somehow  assume  that  their  occupancy  of  a  public  job  gives 
them  a  property  right  in  the  news  generated  in  that  job.” 

The  facts  are,  of  course,  that  the  peasants  are  considerably  more  discerning 
and  understanding  than  many  give  them  credit  for  being.  And  the  point  is 
that  whether  the  peasants  might  or  might  not  understand,  the  peasants  have 
the  right  to  be  kept  informed. 

The  mere  act  of  free  release  of  information  is  an  act  of  public  trust  and 
an  act  that  draws  response  in  kind.  Conversely,  the  act  of  refusal  to  give  in¬ 
formation  in  turn  creates  public  distrust. 

It  is  not  only  the  “public’s  right  to  know”  that  I  would  espouse  here  for  my 
organization,  but  also  the  “public’s  ability  to  know.”  Given  the  facts,  the  public 
will  always  react  much  more  responsibly,  much  more  positively,  much  more 
confidently,  than  when  it  is  left  uninformed  or  only  partially  informed. 

Therefore,  S.  1160  and  also  section  3  of  S.  1336  can  be  just  as  logically  looked 
at  as  a  bill  to  assist  Federal  agencies  as  it  can  be  considered  a  bill  to  assist 
the  press  or  the  public. 

How  would  they  help  the  agencies  ? 

Simply  as  S.  1160  is  an  inducement  to  these  agencies  to  make  fullest  infor¬ 
mation  available  to  the  public.  The  fuller  the  information  available,  inevi¬ 
tably  the  better  understood  will  be  the  agencies’  programs,  policies,  and  pur¬ 
poses.  And,  when  better  understood  by  the  public,  then  these  policies,  pro¬ 
grams,  and  purposes  are  inevitably  strengthened. 

It  is  all,  we  earnestly  believe,  as  simple  as  that. 

Two  phrases  in  the  Administrative  Practices  Act  of  1946  are  of  particular 
concern  to  my  organization.  One  is  as  the  bill  excepts  from  required  release  any 
“information  held  confidential  for  good  cause  found”  and  also  as  it  restricts 
those  to  whom  information  may  be  given  to  “persons  properly  and  directly 
concerned.” 

APME  feels  that  this  language  has  proven,  over  many  years,  to  be  much  too 
broad.  It  has  led  to  a  situation  in  which  agencies,  when  in  doubt,  withhold. 
And  that  situation  should  be  the  reverse.  Much  more  consistent  with  the  gen¬ 
eral  principles  of  a  democracy  is  an  attitude  of  “When  in  doubt,  release.” 

This  is  not  to  say  that  we  believe  that  the  Federal  agencies  should  do  the 
actual  reporting  job.  On  the  contrary,  the  tendency  now  is  to  too  many  hand¬ 
outs  of  carefully  screened  and  slanted  information  and  too  little  simple  open 
access  to  information  about  policies  and  proceedings. 

There  are  many  fine  Government  information  specialists.  And,  indeed, 
they  distribute  many  valuable  handouts.  However,  even  more  important  than 
the  information  they  initiate  is  simply  an  attitude  on  their  part,  and  on  the 
part  of  the  agency  for  which  they  work,  to  answer  all  inquiries  as  fully  as 
possible — to  simply  create  an  atmosphere  in  which  there  is  access.  Once  there 
is  this  access,  then  it  is  up  to  the  press  and  the  public  to  take  advantage  of 
it. 

On  April  1,  after  APME’s  statement  to  the  Representative  Moss  committee  in 
support  of  H.R.  5012,  a  question  was  posed  by  Representative  Donald  Rums¬ 
feld,  of  Illinois,  a  member  of  the  committee. 

Granted,  he  said,  that  it  is  desirable  that  there  be  more  freedom  of  infor¬ 
mation,  is  it  not  also  desirable  that  there  be  more  responsibility  on  the  part  of 
the  press  in  handling  such  information? 

We  agree  heartily. 

Indeed,  while  APME,  in  this  instance,  is  on  the  hustings  urging  Congressmen 
to  act  on  this  legislation,  actually  most  of  APME’s  work  is  in  criticising  and 
evaluating  the  press’  own  performance. 

The  freedom  of  information  committee  is  only  one  of  many  committees  of 
the  APME.  “General  news,”  “writing,”  “news  enterprise,”  “wirephoto” — these 
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are  the  names  of  the  other  committees.  All  are  part  of  what  APME  terms  its 
“continuing  studies”- — continuing  to  seek  ways  to  make  the  daily  Associated 
Press  report  better  and,  therefore,  improve  the  many  newspapers  that  are  so 
dependent  on  AP  for  their  State,  National  and  international  news  coverage. 

Actually,  under  the  impetus  of  a  number  of  forces — competition  of  television, 
a  more  discerning  public  and  a  sincere  desire  within  the  trade  to  constantly 
do  a  better  job,  the  press  has  undergone  and  is  still  undergoing  a  vast  pro¬ 
gram  of  self-evaluation.  There  is,  then,  as  Representative  Rumsfeld  sug¬ 
gested  there  should  be,  a  “reverse  thrust”  that  is  at  work  to  improve  the 
ability  of  the  press  to  most  fairly,  most  effectively  pass  on  the  increased  flow 
of  information  that  passage  of  S.  1160  might  bring. 

Much  is  said  these  days  about  “big  government”— big  and  getting  bigger  all 
the  time.  Political  arguments  to  the  contrary,  it  is  true — our  Federal  Govern¬ 
ment  is  growing  constantly.  What  it  does  has  more  and  more  effect  on  State 
and  local  government  practices  and  policies. 

State  and  local  government  tends  to  follow  leads  taken  by  the  Federal  Govern¬ 
ment.  Therefore,  by  passage  of  S.  1160,  Congress  will  be  setting  a  most  impres¬ 
sive  example  of  liberalizing  information  procedures.  And  this  example  could 
filter  down  through  other  levels  of  government  and  have  a  vast  effect.  At  pres¬ 
ent,  many  State  and  local  governments  tend  to  mimic  the  Federal  Government 
and  also  withhold  information  “for  good  cause  found.”  Therefore,  abolishing 
restrictions  on  information  at  national  level  could  also  mean  reform  in  the 
States,  counties,  and  cities. 

So  often  when  newspaper  groups  testify  in  favor  of  “freedom  of  information” 
it  all  has  a  ring  of  special  interest  about  it.  And  indeed,  there  is  a  special 
interest  here.  We  do,  indeed,  need  to  sell  our  newspapers.  And,  indeed,  the 
more  information  with  which  we  can  pack  them,  the  more  likely  they  are  to  sell. 

But,  really,  the  effort  for  fuller  information  about  government  is  much  more 
an  effort  for  the  welfare  of  the  general  public  than  the  welfare  of  any  particular 
newspaper  or  newspaper  group.  For  it  is  the  public  that  needs  information — 
the  same  as  it  needs  a  strong  national  military  establishment;  the  same  as  it 
needs  protection  of  the  right  to  vote,  regardless  of  race ;  the  same  as  it  needs 
help  from  unusual  economic  conditions  that  have  created  pockets  of  poverty  in 
a  largely  affluent  nation ;  the  same  as  it  needs  medical  assistance  in  its  old  age, 
perhaps. 

We  submit,  therefore,  that  these  “freedom  of  information”  measures  are  of  the 
same  basic  importance  as  any  of  the  other  great  legislative  issues  now  before  the 
Congress — and  we  earnestly  urge  their  prompt  adoption. 

I  thank  you  personally  and  on  behalf  of  the  Associated  Press  Managing  Editors 
Association  for  this  opportunity  to  appear  before  your  subcommittee.  It  is  a 
constant  source  of  reassurance  to  those  of  us  in  the  newspaper  business,  and 
particularly  to  us  in  the  “freedom  of  information  committee”  business,  to  know 
that  there  are  men  like  Representative  Moss  and  Senator  Long  in  the  Congress 
taking  a  continuing  and  aggressive  interest  in  this  very  basic  public  need — the 
need  for  information. 

I  would  close  with  what  we  think  is  a  very  apt  slogan  of  our  own  Tennessee 
Press  Association :  “What  the  people  don’t  know  will  hurt  them.” 

Senator  Long.  Thank  you,  Mr.  Smyser.  That  is  a  very  fine  state¬ 
ment  and  very  helpful.  In  times  gone  by,  I  recall  that  you  have  been 
very  helpful  to  our  committee  and  our  staff.  We  are  grateful  for  your 
continuing  interest  and  your  presence  here  today. 

Any  questions,  Mr.  Fensterwald? 

Mr.  Fensterwald.  I  have  just  a  couple. 

The  comment  you  end  up  with  is  just  the  reverse  of  what  we  heard 
yesterday,  that  what  the  people  don’t  know  won’t  hurt  them. 

I  have  one  question  on  the  subject  you  mentioned  of  Government 
handouts.  There  is  one  such  handout  which  has  come  to  the  attention 
of  the  committee  which  concerns  us.  That  is  the  question  of  the  trial 
by  publicity.  There  are  a  number  of  agencies  in  Washington  who 
every  time  they  begin  an  investigation  crank  out  a  release  which  is 
widely  distributed.  The  person  affected  by  it  rarely  if  ever  gets  a 
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chance  to  answer  it  except  2  or  3  years  later,  possibly.  I  wonder  if  you 
have  any  comments  on  that  type  of  release  ? 

Mr.  Smyser.  As  you  are  probably  aware,  there  is  an  immense  dialog 
going  on  right  now  about  the  conflict  between  the  right  to  information 
and  the  right  to  a  free  trial.  This  is  a  primary  subject  of  debate  and 
discussion  within  all  the  newspaper  groups  and  within  the  bar  asso- 
cations;  it  is,  I  think  a  very  sincere  dialog,  a  very  sincere  disagree¬ 
ment.  I  think  some  very  fine  results  are  going  to  come  out  of  it  and 
both  the  press  and  the  bar  are  reevaluating. 

I  would  think  the  results  would  be  of  interest  to  the  committee.  I 
would  also  recall  Mr.  Katzenbach’s  declaration  before  the  American 
Society  of  Newspaper  Editors  just  3  weeks  ago,  spelling  out  more 
precisely  what  information  the  Federal  Bureau  of  Investigation  can 
release  in  advance  of  a  trial. 

Generally,  I  think  as  a  newspaperman,  we  would  certainly  want  to 
be  on  guard  that  we  are  not  exploited  for  the  special  interest  of  any¬ 
one,  including  Government  agencies. 

Mr.  Fensterwald.  That  is  not  very  helpful.  I  was  not  thinking 
about  the  nonavailability  of  information  with  respect  to  the  investiga¬ 
tion  so  much  as  the  fact  that  every  time  an  investigation  starts,  the 
mimeograph  machines  on  one  side  begin  to  turn,  but  if  the  defendant 
of  the  case  is  not  a  large  corporation  or  someone  of  wealth,  they  do  not 
have  the  facilities  to  give  their  side  of  the  story  to  the  press.  It  is  a 
one-sided  competition. 

Mr.  Smyser.  I  would  say  if  the  agency  uses  the  handout  as  a  bit  of 
publicity  rather  than  a  bit  of  information,  it  is  wrong.  If  they  are 
simply  giving  information,  fine,  blit  the  motivation  behind  it  is  the 
key.  If  it  is  to  give  the  information,  fine.  If  it  is  to  argue  their  case, 
I  would  consider  it  improper. 

Mr.  Fensterwald.  That  answers  my  question  very  precisely,  thank 
you. 

Senator  Long.  Mr.  Kennedy  ? 

Mr.  Kennedy.  I  have  no  questions,  thank  you,  Mr.  Chairman. 

Senator  Long.  Thank  you  again,  Mr.  Smyser,  for  your  assistance. 

Our  next  witness  is  the  Commissioner  of  the  Interstate  Commerce 
Commission,  the  Honorable  Laurence  K.  Walrath. 

Would  you  identify  the  people  with  you  for  the  committee,  please? 

STATEMENT  OE  LAURENCE  K.  WALRATH,  COMMISSIONER,  INTER¬ 
STATE  COMMERCE  COMMISSION;  ACCOMPANIED  BY  COMMIS¬ 
SIONERS  abe  McGregor  goff  and  paul  j.  tierney,  and 

ROBERT  W.  GINNANE,  GENERAL  COUNSEL 

Mr.  Walrath.  Mr.  Chairman,  I  would  like  to  introduce  Abe  Mc¬ 
Gregor  Goff,  who  appeared  before  you  last  year  on  S.  1663.  Also, 
Commissioner  Paul  Tierney  is  with  me.  And  on  my  right,  Robert 
Ginnane,  General  Counsel. 

Senator  Long.  I  welcome  these  gentlemen  to  the  committee ;  we  are 
glad  to  have  them. 

Mr.  Walrath.  Present  also  are  representatives  of  our  proceeding 
bureaus  most  directly  concerned  with  the  bill.  They  are :  Bertram  E. 
Stillwell,  Director  of  the  Bureau  of  Operating  Rights ;  Thaddeus  W. 
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Forbes,  Director  of  the  Bureau  of  Finance;  and  Charlie  H.  Johns,  Jr.,. 
Assistant  Director  of  the  Bureau  of  Rates  and  Practices.  Also  with 
me  are  Robert  T.  Wallace,  who  is  on  my  personal  staff ;  Leonard  Good¬ 
man  of  the  General  Counsel's  office;  and  Edward  Conway,  legislative 
attorney. 

Senator  Long.  Mr.  Walrath,  we  shall  be  happy  to  have  Commis¬ 
sioner  Goff  come  up  and  be  at  the  table,  too. 

Mr.  Walrath.  I  had  earlier  invited  him  to  do  that,  Mr.  Chairman. 
I  am  glad  you  suggested  it. 

As  you  will  notice,  Mr.  Chairman,  my  prepared  statement  for  today, 
the  oral  statement,  is  quite  short. 

Senator  Long.  We  shall  be  happy  to  put  that  in  the  record  in  its 
entirety  and  have  you  comment  on  it. 

Mr.  Walrath.  Thank  you,  sir.  The  reporter,  I  believe,  has  a  copy. 

First,  let  me  say  that  our  Commission  and  our  personnel  always 
appreciate  the  opportunity  of  appearing  before  your  subcommittee. 
Normally,  our  Chairman,  Charles  Webb,  would  be  our  spokesman 
today,  but  he  had  another  official  engagement;  he  is  addressing  our 
practitioners  today  at  their  annual  convention,  which  we  think  evi¬ 
dences  the  fact  that  we  get  along  pretty  well  with  our  bar,  sir.  Our 
practitioners  and  the  Commission  are  on  very  friendly  terms.  That 
engagement,  of  course,  was  made  before  these  hearings  were  scheduled. 

Senator  Long.  We  understand.  We  certainly  appreciate  the  pres¬ 
ence  of  two  Commissioners  here  today. 

Mr.  Walrath.  We  requested  the  privilege  of  a  personal  appear¬ 
ance,  Mr.  Chairman,  mainly  to  emphasize  the  extreme  importance 
with  which  we  view  some  of  the  major  provisions  of  S.  1336  and  simply 
to  highlight  the  disastrous  impact — though  I  am  sure  inadvertent — 
which  some  of  these  would  have  on  our  hard-earned  progress  in 
cojung  with  our  annually  increasing  caseload. 

Mr.  Chairman,  when  you  as  the  chairman  of  this  subcommittee  in 
1963,  and  I,  then  the  Chairman  of  the  Commission,  last  reviewed  the 
Commission’s  procedures  in  case  handling,  we  were  both  concerned 
with  the  number  of  cases  that  were  on  file  with  us  at  any  given  time. 
You  strongty  urged  us,  as  I  recall  it,  to  redouble  all  our  efforts  and  to 
explore  every  possible  way  to  eliminate  roadblocks;  increase  our  out¬ 
put;  and  decrease  our  average  case  time.  We  have  done  just  that,  to  a 
great  extent,  because  Congress  has  recognized  our  problems  and  has 
given  us  help  in  various  ways. 

In  the  intervening  2  years  the  Commission  has,  without  denying 
due  process  to  anyone,  increased  its  annual  disposition  of  cases  25.2 
percent  (from  7,902  in  fiscal  year  1962  to  9,892  in  fiscal  1964) - 

Senator  Long.  Certainly  you  and  the  Commission  and  the  staff  are 
to  be  complimented  for  this  increase.  The  delay  was  really  a  denial 
of  justice  to  our  citizens  and  this  is  a  formidable  increase. 

Air.  Walrath.  At  the  same  time  that  we  were  doing  this,  we  have 
substantially  reduced  the  time  in  processing  normal  cases.  This  we 
have  done  by  utilizing  the  legal  flexibility  presently  available  under 
the  Administrative  Procedure  Act  and  the  Interstate  Commerce  Act, 
notably  section  17  of  the  latter.  Meanwhile,  the  filing  of  new  formal 
cases  has  been  increasing  even  beyond  our  budgeted  estimates,  but  I 
am  happy  to  report  to  you  that  so  far  we  are  avoiding  accumulation 
of  backlogs — in  the  normal  sense  of  the  word. 
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It  is  because  certain  of  the  requirements  of  S.  1336,  which  we  have 
discussed  in  detail  in  our  written  comments  transmitted  to  the  com¬ 
mittee  on  May  12,  1965,  would  deprive  our  Commission  of  these  tools 
of  expedition  that  we  must  appear  in  opposition  to  those  changes. 

We  recognize  that  S.  1336  represents  the  sincere  efforts  of  your 
draftsmen  to  produce  a  workable  bill ;  certainly  much  of  it  is  an  im¬ 
provement  over  previous  drafts.  We  trust  that  by  inviting  the  com¬ 
mittee’s  attention  to  the  problems  it  would  create  for  us,  serious  dam¬ 
age  to  our  accepted  procedures  can  be  avoided. 

Mr.  Chairman,  when  I  say  presently  accepted  procedures,  I  am 
not  aware  of  any  responsible  complaint  of  any  citizen  or  bar  that 
due  process  is  being  denied  to  anybody  because  of  expedition  of  our 
due  process  procedures. 

In  brief,  Mr.  Chairman,  we  are  vitally  concerned  with  four  major 
areas  of  proposed  change : 

(1)  The  provisions  in  the  public  information  section  of  the  bill 
which  would  establish  a  rigid  indexing  requirement  and  would  require 
compliance  with  demands  for  records  which,  without  some  further 
clarification,  could  be  unreasonable  demands ; 

(2)  The  infusion  of  costly  and  delay-producing  judicialized  hear¬ 
ing  and  appellate  procedures  into  the  Commission’s  present,  com¬ 
paratively  simple,  case-processing  technique ; 

(3)  The  imposition  of  stringent  separation-of -functions  require¬ 
ments  in  ratemaking,  and  in  all  merger  and  licensing  proceedings; 
and 

(4)  The  shifting  of  decisional  responsibility  from  the  duly  ap¬ 
pointed  agency  members  to  hearing  officers. 

As  I  have  said  earlier,  the  detailed  reasons  for  our  concern  are 
contained  in  our  formal  communication  of  May  12,  1965,  and  that 
letter  has  been  unanimously  approved  by  the  Commission.  If  it  has 
not  already  been  incorporated  in  your  record  I  request  that  it  be  re¬ 
ceived  at  this  point. 

With  your  permission  at  this  point  I  will  illustrate  the  four  major 
areas  of  concern  outlined  above. 

As  you  know,  because  of  our  heavy  caseload  and  because  many  of 
our  cases  are  not  of  precedent  value,  we  have  indexed  upon  a  selec¬ 
tive  basis.  However,  answering  a  question  Mr.  Fensterwald,  I  believe, 
asked  a  short  while  ago  of  another  witness,  I  want  to  point  out  that 
every  one  of  our  decisions  go  on  the  press  table.  They  are  published  in 
that  sense.  None  of  our  orders  are  buried  in  the  file.  They  are  all 
available  for  anyone  who  asks  for  them.  But  with  nearly  10,000 
formal  cases  decided  annually  the  indexing  provision — I  believe  it  is 
in  3(b)  of  S.  1336 — would  present  us  with  an  almost  impossible  task. 

Senator  Long.  Does  the  bar  or  do  interested  parties  have  any 
difficulty  in  securing  various  rulings  in  order  to  determine  questions 
that  may  have  been  set  by  you  ? 

Mr.  Walrath.  No,  Mr.  Chairman.  As  you  know,  before  be¬ 
coming  a  member  of  the  Commission,  I  practiced  before  the  Commis¬ 
sion,  and,  even  in  those  days,  there  was  no  problem  in  obtaining  the 
information  needed.  Also,  there  are  at  least  two  very  capable  servicing 
groups.  Commerce  Clearing  House  has  access  to  all  of  our  cases, 
and  publishes  digests  of  them.  Another  reliable  service  is  the  Hawkins. 


49-772  —  65 


16 


236 


ADMINISTRATIVE  PROCEDURE  ACT 


Digest  which  publishes  on  a  weekly  basis.  It  indexes,  cities  from,  and 
categorizes  all  of  our  cases,  even  those  decisions  which  are  not  to  be 
printed  in  bound  volumes  of  our  reports.  In  addition,  the  ICC  Prac¬ 
titioners  Journal,  which  publishes  once  a  month,  has  a  very  workable, 
very  fine  index. 

Mr.  Fensterwald.  Mr.  Walrath,  would  it  be  feasible  to  amend  this 
section  to  require  indexing  where  there  are  not  such  services  avail¬ 
able,  but  to  permit  the  substitution  of  a  service  of  this  type  with  a 
statutory  requirement  ? 

Mr.  Walrath.  I  am  not  reluctant  to  answer,  but  I  am  not  quite 
sure  of  the  matters  or  areas  you  are  talking  about. 

Mr.  Fensterwald.  There  are  many  agencies  which  do  not  have 
an  indexing  system  or  where  there  is  no  professional  service  like 
CCFI  to  cover  it.  I  was  wondering  whether  it  would  be  feasible  for 
us  to  draft  a  provision  which  would  require  those  agencies  to  index 
but  would  eliminate  agencies  like  the  ICC  where  those  interested 
have  material  available  and  have  an  index  available  in  another 
form. 

Mr.  Walrath.  I  think  the  answer  to  your  question  is  “Yes.”  Per¬ 
haps,  if  you  needed  it,  we  could  even  offer  some  experienced  help  in 
that  respect.  Frankly,  I  had  not  thought  of  the  situation  at  other 
agencies,  Mr.  Fensterwald,  but  I  know  how  available  information 
it  at  our  Commission.  That  is  why  we  were  concerned  with  what 
would  appear  to  be  an  inflexible  indexing  requirement. 

I  might  add  that  the  Commission  itself  maintains  an  index  which 
we  make  available  to  the  public. 

But  of  necessity  this  index  is  on  a  selected  basis.  It  is  contained 
in  the  back  portion  of  each  volume  of  our  printed  reports. 

But  to  answer  your  earlier  question,  the  Commission  certainly  would 
not  oppose  section  3(b)  of  the  bill  if  its  application  were  limited  to 
agencies  which  have  no  indexing  system  or  whose  decisions  are  not 
otherwise  indexed  by  responsible  publications. 

Mr.  Fensterwald.  Well,  we  do  have  in  another  section  of  this  bill 
a  provision  whereby  certain  material  can  be  incorporated  by  refer¬ 
ence  into  the  Federal  Register  rather  than  published  there  if  the 
material  is  generally  available  to  interested  persons.  I  think  we  could 
do  something  of  the  same  thing  with  respect  to  indexing  and  that 
might  get  us  over  some  of  the  problems  in  this  area. 

Mr.  Walrath.  Yes;  I  did  not  mean  to  overly  emphasize  this  matter 
as  related  to  the  other  points  here,  but  it  would  present  a  problem  to  us. 

Section  3(c)  of  the  bill  which  requires  that  all  agency  records  be 
made  available  to  any  person  could  be  disastrous  to  us  in  view  of  the 
tremendous  volume  and  diversity  of  our  records.  I  am  aware  that 
section  3(e)  excepts  from  that  requirement  “interagency  and  intra¬ 
agency  memoranda  or  letters  dealing  solely  with  matters  of  law  or 
policy.”  Almost  every  internal  memorandum  that  I  might  send  to 
Commissioner  Goff  or  he  to  me  or  staff  to  us  in  the  course  of  a  de¬ 
cisional  process  will  necessarify  not  only  deal  with  law  and  policy, 
usually,  but  it  will  necessarily  deal  with  facts  in  issue.  If  those 
memorandums  were  to  be  considered  not  within  the  exception  and 
therefore  available  to  the  public,  the  result  would  be  harmful  to  us.  It 
would  stifle  the  free  interchange  of  views  between  us  in  the  decisional 
process,  which  exchanges  even  courts  have  recognized  are  not  for 
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public  consumption.  Also,  the  release  of  such  internal  memorandums 
might  prematurely  disclose  the  trend  of  thinking  at  the  Commission 
on  matters  which  affect  large  interests,  for  example,  a  big  merger  or 
rate  case.  I  shall  not  go  into  further  ramifications  of  section  3(e) 
unless  you  have  questions.  But  the  exception  in  3(e)  simply  is  not 
broad  enough  to  protect  from  public  disclosure  matters  which  we  be¬ 
lieve  should  be  privileged. 

Our  second  area  of  concern  is  that  the  bill  imposes  stringent  sepa¬ 
ration  of  functions  requirements  which,  for  the  first  time,  would  apply 
to  all  of  our  ratemaking  and  all  our  merger  and  licensing  cases.  That 
result  comes  about  in  a  rather  indirect  fashion. 

The  bill  would  change  the  present  definitions  of  adjudication  and 
rulemaking,  broadening  adjudication  and  narrowing  rulemaking. 
We  have  no  objection  to  that  action  per  se.  But  the  separation-of- 
functions  provision  begins  to  apply  in  areas  where  it  did  not  apply 
before. 

Let  me  say  quickly  that  we  are  not  opposed  to  application  of  the 
separation-of-functions  provision  in  the  areas  where  traditionally  it 
is  intended  to  apply.  For  example,  our  enforcement  arm,  the  Bureau 
of  Inquiry  and  Compliance,  is  frequently  a  party  in  formal  cases 
before  us.  That  Bureau  files  exceptions  and  participates  in  oral  argu¬ 
ment.  It  would  be  unthinkable  that  we  should  consult  with  them  in 
the  decisional  process.  That  is  very  clear.  I  know  that  is  the  type 
of  thing  the  bill  is  intended  to  prevent. 

On  the  other  hand,  we  not  only  have  but  need  expert  professional 
staff,  for  example,  in  the  areas  of  economics  and  accounting.  But  the 
language  of  section  5(a)(6),  because  of  the  new  definitions,  would 
mean  that  a  hearing  officer  or  an  appeal  board,  no  matter  what  the 
complexity  of  the  financial  or  accounting  question  concerned,  simply 
could  not  talk  to  anyone  in  the  Commission  for  aid  and  assistance. 
That  is  what  our  specialists  are  there  for.  For  example,  under  the 
bill  a  hearing  officer  could  not  even  take  a  balance  sheet  that  might 
have  some  account  numbers  that  did  not  seem  to  jibe  with  our  require¬ 
ments  to  the  Bureau  of  Accounts  and  ask  if  it  was  correct.  Appar¬ 
ently,  the  separation  of  functions  provision  would  require  that  he 
solve  this  problem  on  his  own. 

That  is  just  one  illustration  of  the  problems  the  provision  would 
create.  We  realize  that  under  the  bill  agency  members,  Commission¬ 
ers,  would  have  ready  access  to  those  sources,  but  it  seems  clear  to  us 
that  at  every  level  of  the  decisional  process,  the  expertise  of  special¬ 
ists  should  be  available  provided  they  have  not  engaged  in  advocating 
functions  or  played  an  investigatory  or  prosecuting  role  in  the  case. 
We  think  that  is  a  very  important  point.  Application  of  the  separa¬ 
tion-of-functions  provision  as  proposed  in  the  bill  would  slow  our 
processes  down.  It  would  hurt  the  quality  of  our  work. 

Now,  the  third  point  we  want  to  make,  a  vital  point,  is  that  sub¬ 
sections  (3),  (5),  and  (6)  of  section  5(a),  as  well  as  other  provisions 
of  the  bill,  including  section  8 — all  combined  together,  as  discussed  in 
detail  in  our  letter  of  May  12,  would  produce  an  infusion  of  costly 
delay- producing  judicial iz'ed  hearing  and  appellate  procedures  into 
the  Commission’s  present,  comparatively  simple  case-processing  tech¬ 
niques.  These  techniques  have  made  it  possible  for  us  to  dispose  of  a 
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tremendous  volume  of  formal  cases  each  year.  The  reasons  for  our 
objections  are  developed  in  some  detail  in  our  letter,  Mr.  Chairman. 

Our  fourth  point  concerns  the  shifting  of  decisional  responsibility 
from  the  duly  appointed  agency  members  to  hearing  officers  which 
would  occur  under  section  8,  section  7(b)(6),  section  8(c)  (1),  and 
8(c)  (2)  of  the  bill.  All  of  those  sections  have  a  bearing  on  the  prob¬ 
lem  that  would  be  created  for  us. 

I  shall  mention  just  one  or  two  provisions  as  an  example.  Let  us 
take  section  7(b)  (6),  which  together  with  5(a)  (3)  would  authorize 
the  hearing  officer  to  schedule  and  conduct  prehearing  conferences, 
apparently  with  no  regard  to  the  published  rules  of  our  agency  or  our 
practice.  Now,  there  is  nothing  inherently  wrong  with  that.  We  be¬ 
lieve  in  prehearing  conferences.  We  believe  in  any  method  of  obtain¬ 
ing  a  less  expensive  and  more  expeditious  trial  of  the  issues  that  have 
to  be  tried.  We  use  prehearing  conferences.  The  point  here  is  that 
when  we  are  dealing  with  10,000-plus  cases  a  year,  and  where  an  exam¬ 
iner’s  itinerary  has  to  be  made  up  carefully  because  he  may  be  going  to 
the  State  of  Washington  or  to  Texas  or  to  Missouri  or  anywhere  else,  to 
conduct  a  series  of  hearings  for  the  convenience  of  parties,  he  is  not 
aware  of  the  administrative  problems  encountered  in  scheduling 
hearings  on  our  total  volume  of  cases.  The  only  way  these  can  be 
scheduled  properly  is  by  either  the  Bureau  Director  to  which  he  is 
attached,  or  the  chief  hearing  examiner  under  whom  he  works.  Yet 
this  section  as  it  is  now  written  would  authorize  him,  the  hearing 
officer  himself,  to  schedule  these  matters.  It  would  slow  us  down, 
make  him  unavailable  for  other  emergency  matters.  It  just  could 
not  fail  to  hurt  the  progress  of  our  work. 

Now,  I  will  omit  other  difficulties  which  we  have  set  forth  in  detail 
in  our  letter. 

Well,  perhaps  I  should  not,  because  this  gets  right  to  the  heart  of  our 
objection.  I  know  this  is  not  intended.  But  under  section  8(c)  (1), 
by  the  bill,  a  hearing  officer’s  findings  or  conclusions  of  material  fact 
would  be  subject  to  exceptions  by  the  parties  only  on  the  ground  that 
they  are  “clearly  erroneous.”  That  sounds  very  good.  It  is  the 
power  that  you  would  expect  to  be  given  a  trial  judge  if  he  is  deciding 
cases  at  law.  But  we  submit  that  no  such  weight  should  attach  to 
the  finding  of  a  single  hearing  officer  when  what  is  involved  is  the 
highly  competitive  and  complicated  consequences  of,  say,  one  of  the 
great  railroad  mergers.  If  the  Commission,  the  members,  of  which 
are  appointed  by  the  President  and  confirmed  by  the  kSenate,  cannot 
look  again  at  the  facts  involved  and  the  economic  ramifications — the 
competitive  ramifications,  in  such  cases — if  we  have  to  accept  his  bal¬ 
ancing  of  the  testimony  pro  and  con— then  we  are  not  able  to  discharge 
our  responsibility  as  an  agency  of  the  Congress.  It  seems  just  that 
dangerous  to  us. 

Again,  under  the  draft  bill,  we  could  review  the  decision  of  hearing 
officers  or  of  the  employees  appeal  board  only  on  legal  or  policy  grounds 
in  the  absence  of  exceptions  by  the  parties.  Now,  it  is  not  often  that 
we  on  our  own  motion  stay  the  progress  of  cases.  The  recommended 
report  of  our  examiners  ordinarily  becomes  the  final  order  of  the 
Commission  unless  exceptions  are  filed  or  unless  we  of  our  own  motion 
issue  a  stay  order.  But  section  8(c)  (4)  would  take  away  from  us  the 
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right  to  stay  the  cause  except  on  legal  or  policy  grounds.  We  think 
this  provision  unduly  restricts  the  power  of  the  agency  itself  to  be 
accountable  for  uniformity  of  administration. 

We  are  a  little  puzzled  and  concerned  with  section  8(c)  (2),  which 
would  provide  that  at  the  option  of  a  party  exceptions  to  the  hearing 
officer’s  decision  may  be  addressed  to  the  “agency”  rather  than  to  an 
“agency  appeal  board.”  This  would  appear  to  mean  that  the  party 
himself  could  determine  whether  the  entire  agency  would  hear  a 
case  or  whether  it  would  go  through  the  normal  channels  of  an  appeal 
board,  whereas  in  our  effort  to  expedite  cases,  we  have  limited  the 
right  of  appeal  to  the  entire  Commission  to  cases  involving  issues  of 
general  transportation  importance. 

Mr.  Fensterwald.  Are  you  aware  that  the  provisions  here  were  put 
in  specifically  for  the  ICC  which  would  exempt  from  section  8  those 
agencies  that  have  by  statute  a  special  appeals  procedure? 

Mr.  Walratei.  Mr.  Fensterwald.  I  am  aware  of  that  intention.  If 
that  is  the  construction  of  the  committee  and  it  is  clear  in  the  legislative 
history,  I  withdraw  any  objection. 

Mr.  Fensterwald.  It  was  put  in  specifically  for  the  ICC  and  several 
other  agenices  that  claim  they  have  very  excellent  and  workable  pro¬ 
cedures.  If  it  is  not  clear  in  the  record  at  this  point  that  that  is  the 
intent,  we  had  better  have  some  language  to  make  it  clear.  I  can  see 
the  difficulties  this  causes  and  many  of  the  complaints  about  the  act 
seem  to  stem  from  a  lack  of  mutual  understanding  as  to  the  meaning 
of  the  language.  I  thought  it  was  clear  in  the  comparative  printing 
at  the  bottom  of  page  36 — - — 

Mr.  Walrath.  I  had  intended  to  say  to  you  that  we  assumed  that 
that  was  the  purpose  of  the  exception,  but  arguments  might  arise  from 
the  language  used  unless  it  were  made  clear  in  the  record  that  the 
exception  was  intended  not  to  deprive  us  of  the  procedures  available 
under  section  17  of  the  Interstate  Commerce  Act. 

Senator  Long.  I  am  sure  that  was  the  intention  of  the  committee. 

Mr.  Walrath.  We  were  uncertain  whether  the  exception  applied 
only  to  the  first  sentence  of  section  8(c)  (2)  or  whether  it  applied  all 
the  way  down  the  line. 

Senator  Long.  So  there  can  be  no  mistake  on  the  matter,  let  me  ask 
Mr.  Fensterwald  to  state  it  definitely  in  the  record  now  as  to  what  the 
committee’s  intenion  was. 

Mr.  Fensterwald.  It  is  our  intention  to  exempt  from  the  provision, 
from  the  appeal  machinery  set  up  in  section  8,  those  agencies  which  by 
statute  have  another  appeals  procedure  provided.  If  that  is  not  clear, 
we  will  take  another  look  at  it  and  go  over  the  language  carefully.  If 
you  have  a  suggestion  to  make  later  on  or  if  counsel  has  a  suggestion  to 
make  later  in  that  respect,  that  will  be  appreciated. 

Mr.  Walrath.  Well,  we  will  look  at  it,  Mr.  Fensterwald.  But  at 
the  moment,  it  seems  to  me  that  what  you  and  Senator  Long  have  just 
said  removes  our  concern  about  that.  We  will  check  it. 

Senator  Long.  Mr.  Kennedy  has  another  appointment  that  he  is 
late  for  now.  I  think  he  has  a  question  or  two  he  would  like  to  ask  at 
this  point. 

Mr.  Kennedy.  Thank  you,  Mr.  Chairman. 

Mr.  Walrath.  there  are  two  points  in  the  Commission’s  letter  of  May 
12,  two  problems  you  have  with  the  bill,  which  certainly  did  not  arise 
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out  of  inadvertence,  because  the  bill  that  was  introduced  at  the  last 
Congress  provided  to  the  contrary  these  provisions.  Reading  your 
letter,  I  might  suggest  that  you  comment  a  little  on  your  reasons  why 
you  prefer  them.  The  two  are  the  fact  that  in  the  modified  procedure, 
the  present  bill  would  require  the  case  to  be  decided  by  a  hearing  officer 
before  the  Commission  or  an  employee  board  could  decide  it.  The  ob¬ 
jection  was  raised  through  that  earlier  provision  that  there  should  be 
a  hearing  officer  making  these  decisions  even  in  the  modified  procedure. 

The  second  point,  which  is  somewhat  tied  to  it  because  it  relates  to 
the  modified  procedure  or  the  abridged  procedure,  is  that  the  present 
bill  provides  that  it  can  be  used  only  by  the  consent  of  the  parties  and, 
as  you  point  out  or  the  Commission  points  out  in  the  letter  of  May  12, 
sometimes  it  may  be  desirable  to  impose  the  abridged  or  modified  pro¬ 
cedure,  even  where  the  parties  do  not  consent.  I  think  those  are  two 
very  important  points,  because  in  each  case,  they  go  to  speeding  up 
the  work  of  an  agency.  Perhaps  you  would  like  to  give  a  more  full 
explanation  of  why  you  prefer  it  the  other  way. 

Mr.  Walrath.  Yes;  well,  two  simple  illustrations  would  be  in  the 
areas  of  our  suspension  work  and  the  handling  of  rate  matters.  As 
you  know,  by  statute,  the  period  during  which  we  can  suspend  the 
effectiveness  of  a  rate  pending  investigation  is  limited  to  7  months. 
Some  2,000  suspension  cases  are  handled  each  year.  That  is  a  rough 
figure,  but  it  is  approximately  that.  Of  those  2,000,  95  percent  of  them 
are  handled  by  our  modified  procedure,  simply  because  it  is  the  only 
way  we  have  of  meeting  that  7-month  deadline.  If  we  have  not  been 
able  to  complete  our  action  within  that  period,  then  the  rate,  no  matter 
how  bad  it  may  lie,  may  go  into  effect.  We  can’t  prevent  it  from  then 
becoming  effective.  In  fact,  there  are  decisions  which  indicate  that 
even  a  court  has  no  power  to  stay  the  effectiveness  of  a  rate  beyond  the 
7-month  period. 

Mr.  Kennedy.  This  is,  of  course,  not  a  final  decision  in  the  case,  but 
a  sort  of  interlocutory  suspension  until  you  go  through  with  the  full 
proceeding,  is  that  right? 

Mr.  Walrath.  The  suspension  action  must  take  place  within  30  days 
after  a  rate  is  filed,  but  by  the  time  the  request  reaches  the  Commission 
level,  we  have  only  10  days  in  which  to  make  the  decision  whether  to 
suspend.  The  7-month  period  runs  from  the  day  on  which  the  tariff 
would  have  become  effective.  Some  of  the  proceedings  which  follow 
suspension  are  very  complicated  and  in  those  cases  an  oral  hearing  may 
be  desirable.  But  even  in  the  simpler  cases,  it  taxes  our  ability  to  get 
all  the  evidence  in  through  submission  of  written  affidavits — modified 
procedure — and  give  it  effective  and  conscientious  study.  If  each  case 
had  to  be  handled  on  the  hearing  officer  level  and  he  had  to  conduct  a 
hearing  and  prepare  an  intermediate  report,  much  time  would  be  con¬ 
sumed.  Then  under  our  rules  of  practice,  30  days  are  permitted  after 
services  of  the  officer’s  report  for  the  filing  exceptions,  and  20  days  for 
replies  to  exceptions.  By  that  time,  we  would  frequently  be  beyond  the 
7-month  period,  and  this  even  before  the  case  has  reached  the  Commis¬ 
sion  or  our  review  board  level. 

Mr.  Kennedy.  But  the  fact  that  the  Commission  suspends  the  rate 
does  not,  mean  that  after  the  hearing  process  is  completed,  it  might  not 
authorize  the  rate? 

Mr.  Walrath.  Oh,  no. 
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Mr.  Kennedy.  In  other  words,  it  is  an  interlocutory  type  of  situ¬ 
ation  ? 

Mr.  TValrath.  That  is  correct. 

Mr.  Kennedy.  You  could  argue  that  under  those  conditions,  it 
might  be  proper  to  use  agency  personnel  other  than  hearing  examiners 
in  order  to  speed  that  process  along. 

Mr.  Walrath.  It  is  my  understanding  we  are  not  required  to  use 
hearing  examiners  in  this  type  of  case. 

I  have  another  example,  Air.  Kennedy.  It  is  one  that  does  not  fall 
in  the  rate  category.  Under  section  13a  (1)  of  the  act,  a  railroad  is 
privileged,  since  1958  I  believe,  to  file  a  simple  30-day  notice  of  intent 
to  discontinue  a  passenger  train  between  interstate  points  if  the  rail¬ 
road  itself  thinks  that  there  is  no  public  need  for  the  train  or  that  its 
operation  is  an  undue  burden  on  interstate  commerce.  On  the  filing  of 
such  a  notice,  we  have  a  limited  right  to  suspend  the  effective  date  of 
the  proposed  discontinuance  for  a  period  of  4  months.  That  actually 
does  go  to  hearing.  If  we  suspend,  the  case  is  assigned  to  a  hearing 
officer  and  is  immediately  scheduled  for  formal  public  hearing. 

From  experience  I  know  that  many  of  these  cases  involve  very  vital 
issues.  Sometimes  we  send  a  hearing  officer  to  13  or  more  points  served 
by  the  train  to  take  testimony  from  local  users  who  otherwise  would 
find  it  very  inconvenient  to  come  to  Washington,  D.C.  These  hear¬ 
ings  consume  a  great  deal  of  the  4-month  period.  I  think  that  these 
train  discrimination  cases  are  a  clear  example  of  where,  if  we  had  to 
wait  for  an  intermediate  report  from  the  examiner,  we  simply  could 
not  make  an  administratively  final  determination  within  the  4-month 
deadline.  As  a  result,  the  train  would  be  discontinued  and  the  public 
would  have  lost  its  use,  even  though  on  the  merits  of  the  case  we  might 
find  that  it  should  have  been  continued. 

Mr.  Kennedy.  In  that  situation,  all  the  hearing  officer  does  is  take 
evidence  ? 

Mr.  Walrath.  He  takes  evidence  and  analyzes  it;  frequently  we 
ask  him  to  give  us  a  written  report  of  what  he  has  heard.  Of  course, 
the  complete  record  of  the  proceeding  is  before  the  Finance  Division 
of  the  Commission  consisting  of  three  Commissioners.  The  Division 
acts  initially  on  these  matters. 

Mr.  Kennedy.  You  have  the  Commission  in  both  situations— one 
a  situation  where  in  the  present  day  you  are  using  nonhearing  exami¬ 
ners  to  decide  whether  or  not  there  should  be  this  immediate  suspen¬ 
sion,  which  would  then  set  the  case  for  a  hearing. 

Air.  Walrath.  Usually,  the  determination  of  whether  a  rate  should 
be  suspended  or  is  made  by  a  board  and  appeals  are  certified  directly 
to  a  Division  of  the  Commission.  So  it  is  made  on  either  a  staff  board 
level  or  a  Division  level.  In  the  first  instance - 

Mr.  Kennedy.  Then  you  also  have  the  situation  where  a  hearing  ex¬ 
aminer  acts  just  as  a  taker  of  evidence? 

Mr.  Walrath.  Yes. 

Air.  Kennedy.  Now,  on  the  second  point  as  to  whether  you  should 
be  able  to  require  the  use  of  abridged  procedure,  you  feel  that  is  impor¬ 
tant,  if  the  parties  do  not  consent  ? 

Air.  Walrath.  Certainly.  In  every  rate  case — in  the  rate  area, 
there  usually  would  be  some  party  who  would  be  advantaged  by  delay 
and  who  would  not  consent  to  a  shortened  or  modified  procedure. 
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Mr.  Kennedy.  Thank  you  very  much,  Mr.  Walrath. 

Mr.  Walrath.  Thank  you,  Mr.  Kennedy. 

Senator  Long.  Any  questions,  Mr.  Fensterwald? 

Mr.  Fensterwald.  On  that  ability  to  compel  a  shortened  procedure, 
do  you  have  that  right  by  statute  or  by  rule  ? 

Mr.  Walrath.  Let  me  ask  the  general  counsel  to  give  you  the  tech¬ 
nical  answer  to  your  question,  Mr.  Fensterwald. 

Mr.  Ginnane.  We  do  it  with  an  eye  to  present  section  7  under  the 
present  Administrative  Procedure  Act  on  the  right  to  cross  examina¬ 
tion.  If  a  party  demonstrates  that  there  are  issues  of  fact  on  which  he 
needs  the  right  to  cross  examine,  an  oral  hearing  is  provided.  The 
Commission  makes  the  judgment  as  to  whether  the  parties  have  made 
a  showing  that  they  need  the  right  to  cross  examine.  Most  carriers 
accept  the  necessity  for  this  procedure.  Only  one  major  carrier  has 
a  policy  of  consistently  bucking  that  procedure.  Everybody  else  seems 
to  accept  its  general  necessity  and  propriety. 

Mr.  Fensterwald.  Thank  you. 

As  you  know,  the  provision,  we  had  the  reverse  provision  in  1663. 
There  was  such  a  howl  of  pain  from  the  bar  that  wTe  reversed  course 
and  took  it  out  of  1336.  But  we  shall  give  further  consideration  to 
the  mandatory  provision  when  we  rework  the  bill  after  these  hearings. 

Mr.  Ginnane.  The  subcommittee  might  find  it  helpful  to  get  the 
views  of  lawyers  who  appear  in  Commission  proceedings  and  get  their 
evaluation  as  to  how  this  modified  procedure  works. 

Mr.  Fensterwald.  Would  the  ICC  practitioners  be  able  to  supply 
us  with  a  statement  if  we  asked. 

Mr.  Ginnane.  Yes ;  many  of  their  members  are  thoroughly  familiar 
with  this  procedure  and  are  well  able  to  supply  a  statement. 

Mr.  Fensterwald.  Thank  you. 

Senator  Long.  Mr.  Commissioner,  I  interrupted  you  a  moment  ago 
and  I  did  not  know  if  you  were  through. 

Mr.  Walrath.  Almost,  Mr.  Chairman,  and  I  did  not  mean  to  take 
so  much  of  your  time. 

I  wanted  to  make  specific  reference  to  our  communication  to  your 
committee,  Mr.  Chairman,  which  represents  the  unanimous  position  of 
the  Commission  on  these  points  I  have  merely  touched  upon.  It  is 
dated  May  12,  1965.  I  am  sure  you  have  copies  and  at  this  time  I 
request  that  it  be  incorporated  in  the  record. 

Senator  Long.  It  will  without  objection  be  printed  in  the  record. 

(The  information  referred  to  follows :) 

Mat  12,  1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Chairman  Eastland  :  In  response  to  your  request  of  March  24,  1965, 
for  the  Commission’s  comments  on  S.  1336.  introduced  by  Senator  Dirksen  (for 
himself  and  Senator  Long  of  Missouri),  “To  amend  the  Administrative  Proce¬ 
dure  Act,  and  for  other  purposes,”  I  am  authorized  to  submit  the  following  com¬ 
ments  in  its  behalf : 

S.  1336  is  a  better  bill  in  some  respects  than  S.  1663  introduced  in  the  88th 
Congress.  However,  we  must  oppose  S.  1336  for  essentially  the  same  reasons 
which  compelled  us  to  oppose  S.  1663.  Broadly  speaking,  the  objectionable 
aspects  of  S.  1336  are  as  follows  :  (1)  The  imposition  of  stringent  separation-of- 
functions  requirements  in  ratemaking,  and  in  all  merger  and  licensing  proceed¬ 
ings,  (2)  the  public  information  section  of  the  bill  that  would  allow  anyone  to 
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harass  the  Commission  by  demanding  to  see  “all  its  record,”  (3)  the  nnneeded  in¬ 
fusion  of  delay-producing  judicialized  hearing  and  appellate  procedures  into  the 
Commission’s  present,  comparatively  simple,  case-processing  techniques,  and  (4) 
the  shifting  of  decisional  responsibility  from  the  duly  appointed  agency  members 
to  hearing  examiners. 

The  number  of  formal  cases,  particularly  applications  for  operating  author¬ 
ities,  has  continued  to  rise  in  gear  with  the  marked  expansion  in  the  national 
economy.  Thus,  more  than  2,000  operating  rights  applications  alone  have  been 
received  by  the  Commission  in  the  first  3.5  months  of  this  year.  And  this  vast 
workload  can  hardly  be  processed  expeditiously  and  efficiently  under  the  highly 
judicialized  case-processing  procedures  embraced  in  S.  1336.  As  a  matter  of 
fact,  and  in  order  for  the  Commission  to  keep  abreast  of  the  present  upward 
trend  of  new  filings,  we  have  embarked  upon  a  study  to  ascertain  whether  our 
present  procedures  are  even  now  judicialized  beyond  the  point  really  necessary 
and  desirable  for  the  licensing  of  truck  and  bus  operations.  To  be  effective, 
regulation  must  not  only  be  fair  and  impartial,  but  also  swift  and  sure.  S.  1336, 
therefore,  seems  to  be  diametrically  opposed  to  effective  regulation. 

As  stated  in  our  comments  of  July  22,  1964,  on  the  revised  version  of  S.  1663: 

“But,  in  our  judgment  the  basic  infirmity  of  the  proposed  measure  lies  in  the 
fact  that,  in  rewriting  the  Administrative  Procedure  Act,  it  ignores  the  indi¬ 
viduality  of  the  tasks  assigned  to  each  administrative  agency,  and  attempts  to 
force  all  such  agencies  and  their  procedures  into  a  single  unyielding  mold.  Not 
only  will  this  judicialized  mold  encumber  this  agency  with  burdensome  and 
delay-producing  procedures  not  suited  to  its  administrative  and  regulatory 
processes,  but  also  the  unnecessary  detail  with  which  the  subject  legislation  is 
drafted  will  go  a  long  way  toward  nullifying  at  least  one  of  the  advantages 
of  an  independent  regulatory  agency — the  ability  to  adapt  its  decision  process 
to  continuing  changes  in  the  dynamic  industries  which  it  regulates. 

A  mechanism  has  become  available  which  is  designed  for  the  effective  con¬ 
sideration  and  solution  of  the  individual  and  collective  problems  of  the  Federal 
agencies.  We  refer,  of  course,  to  Public  Law  8.8-4 99,  effective  August  30,  1964, 
creating  a  permanent  Administrative  Conference  of  the  United  States.  We 
firmly  believe  that  the  best  approach  to  improving  the  administrative  process 
is  the  one  already  established  by  Congress — the  Administrative  Conference  Act, 
which  by  its  terms  is  designed  to  “*  *  *  find  solutions  to  complex  problems  and 
achieve  substantial  progress  in  improving  the  effectiveness  of  administrative 
procedure.” 

Our  comments  and  objections  to  specific  provisions  of  the  bill  are  set  forth  in 
the  order  in  which  they  appear  in  the  proposed  legislation. 

DEFINITIONS 

Sections  2(c)  and  2(d)  of  the  bill  would  change  the  definitions  of  “rule- 
making”  and  “adjudication.”  We  have  no  objection  to  the  new  definitions  if 
section  5(a)(6)  of  the  bill  is  amended  as  hereinafter  suggested. 

PUBLIC  INFORMATION 

Section  3(a)  of  the  bill  requires  publication  in  the  Federal  Register  of  “state¬ 
ments  of  general  policy  or  interpretations  of  general  applicability,”  but  deletes 
the  qualifying  phrase  of  the  Administrative  Procedure  Act,  “for  the  guidance 
of  the  public.”  Similarly,  section  3(b)  requires  an  agency  to  make  staff  man¬ 
uals  and  instructions  available  for  public  inspection  if  they  “affect  any  member 
of  the  public.”  This  latter  language,  coupled  with  the  ommission  of  the  phrase 
“for  the  guidance  of  the  public,”  raises  insurmountable  problems  over  whether 
particular  staff  instructions  must  be  made  public. 

Section  3(b)  of  the  bill  would  provide  that,  “Every  agency  also  shall  maintain 
and  make  available  for  public  inspection  and  copying  a  current  index  providing 
identifying  information  for  the  public  as  to  each  final  order,  opinion,  rule,  state¬ 
ment  of  policy,  and  interpretation  of  general  applicability.”  The  section 
would  further  provide  that,  “No  final  order  or  opifiion  may  be  cited  as  precedent, 
and  no  opinion,  rule,  statement  of  policy,  or  interpretation  which  is  issued, 
adopted,  or  promulgated  after  the  effective  date  of  this  act  may  be  relied  upon, 
used  or  cited  as  precedent  by  any  agency  against  any  private  party  unless  it  has 
been  indexed  *  * 
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We  join  in  the  committee’s  desire  to  make  available  an  ideally  current  index 
of  all  reports,  orders,  and  other  public  papers,  but  due  to  the  great  expense  of 
such  a  luxury  the  Commission  has  produced  an  index  on  only  a  selective  basis. 
We,  of  course,  concede  that  our  index  is  not  perfect,  and  probably  never  can  be. 
Nevertheless,  for  budgetary  reasons  we  believe  that  indexing  must  be  continued 
on  only  a  selective  basis.  Moreover,  there  is  always  a  timelag  between  the  pub¬ 
lication  of  decisions  and  their  indexing,  and  there  has  sometimes  been  a  similar 
lag  between  the  need  to  rely  on  a  particular  case  and  its  publication. 

The  standards  of  a  “current”  index  which  provides  “identifying  information” 
are  also  too  vague  in  the  bill  to  serve  as  any  real  guides.  For  example,  as  we 
asked  regarding  S.  1663,  (1)  Since  rules  of  general  applicability  already  are 
indicated  and  indexed  in  the  Code  of  Federal  Regulations,  is  some  other  or 
duplicate  index  contemplated  by  the  amendment  in  question?  (2)  What  is  the 
maximum  period  after  decision  within  which  the  index  would  be  considered 
current?  (3)  Would  the  index  contained  at  the  end  of  each  printed  volume  of 
ICC  decisions  be  considered  a  “current”  index?  Other  questions  for  considera¬ 
tion  concern  the  construction  to  be  placed  on  the  expression  “identifying  in¬ 
formation.”  The  Commission  has  a  great  variety  of  matters  on  which  it  takes 
actions  and  the  indexes  in  connection  therewith  vary  considerably  in  amount  of 
separate  record  information  which  is  maintained. 

We  find  the  penalty  for  failure  to  conform  to  these  collateral  standards  for 
indexing  particularly  objectionable,  for  nonconformance  could  operate  to  nullify 
an  otherwise  lawful  opinion  or  order.  Professors  Gellhorn  and  Frankel  rightly 
noted  during  the  hearings  on  S.  1663  that  these  penalties  operate,  “regardless  of 
the  wastefulness  of  ignoring  what  has  previously  been  done,  and  regardless  of 
the  risk  that  nonutilization  of  unindexed  precedents  may  produce  uneven  appli¬ 
cation  of  law.”  We  agree  with  these  gentlemen  that  the  bill  is  here  using  “far 
too  heavy  an  instrument  to  smooth  out  an  imperfection  that  probably  causes  very 
little  real  trouble.”  We  strongly  urge  the  deletion  of  the  rigid  indexing 
requirement. 

Section  3(c)  of  the  bill  would  provide,  subject  to  court  enforcement  and  poten¬ 
tial  punishment  of  “the  responsible  officers  for  contempt,”  that,  “Every  agency 
shall,  in  accordance  with  published  rules  stating  the  time,  place,  and  procedure 
to  be  followed,  make  all  its  records  promptly  available  to  any  person.”  Section  3 
(e)  would  exempt,  among  other  things,  internal  personnel  rules,  practices,  and 
files,  matter  exempted  by  statute,  confidential  information  obtained  from  the  car¬ 
riers,  interagency  or  intraagency  memorandums  or  letters  “dealing  solely  with 
matters  of  law  or  policy,”  and  “investigatory  files  compiled  for  law  enforcement 
purposes  except  to  the  extent  available  by  law  to  a  private  party.” 

Since  the  word  “records”  in  section  3(c)  is  not  defined,  we  assume  that  it 
includes  all  papers  which  an  agency  preserves  in  the  performance  of  its  func¬ 
tions.  With  the  possibility  of  such  an  all-inclusive  meaning,  it  is  essential  to  the 
public  interest  that  certain  categories  of  documents  be  clearly  exempted  from 
such  a  general  disclosure  requirement. 

The  exemption  of  interagency  or  intraagency  memorandums  “dealing  solely 
with  matters  of  law  or  policy”  is  not  broad  enough  to  protect  from  disclosure 
all  internal  communications  between  members  of  the  Commission  and  its  staff  in 
the  internal  decisional  process.  Such  memorandums  frequently  and  necessarily 
contain  a  discussion  of  the  facts  in  particular  cases.  It  is  essential  to  proper 
adjudication  and  to  the  frank  exchange  of  views  within  an  agency  that  all 
internal  memorandums  be  withheld  from  disclosure.  As  a  U.S.  District  Court 
for  the  Eastern  District  of  Michigan  recently  stated,  “all  of  the  internal  work¬ 
ings  of  the  agency  are  privileged,  just  as  memorandums  between  a  judge  and 
his  clerk” :  and  all  such  memorandums,  moreover,  are  “irrelevant  and  inad¬ 
missible”  in  the  judicial  review  of  agency  action.1  We  urge  that  the  exemption 
be  amended  to  read  “all  intraagency  or  interagency  memorandums  or  letters.” 
Similarly  memorandums  concerning  budgetary  and  fiscal  matters  should  be 
exempted  specifically. 

The  present  bill  poses  the  question  whether  the  Congress  desires  to  place  upon 
agencies  the  expensive  burden  of  making  available  to  every  person  who  asks, 
the  large  masses  of  miscellaneous  materials  which  would  not  be  covered  by  the 
numbered  exemptions  in  section  3(e).  For  example,  every  agency  has  extensive 
general  correspondence  files.  At  the  request  of  a  student,  for  example,  the  Com- 


1  Walled  Lake  Door  Co.  v.  United  States,  31  F.R.D.  258  (1962). 
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mission  would  be  required  to  make  available  all  of  its  correspondence  with  the 
chairman  of  a  congressional  committee  or  a  large  railroad  company  over  a  10- 
year  period.  The  costs  to  the  Federal  Government  of  making  such  material 
available  might  be  substantial  and  would  not  be  justified  by  any  public  benefit. 

We  object  to  the  provisions  of  section  3(c)  for  judicial  enforcement  of  de¬ 
mands  for  records.  We  believe  a  great  volume  of  litigation  would  result  under 
the  proposed  language.  Accordingly,  we  suggest  that  the  bill  be  amended  to 
empower  a  court,  in  its  discretion,  to  require  a  complainant  to  justify  his 
demands. 

ADJUDICATION 

1.  Prehearing  conference. — We  do  not  favor  the  provision  of  section  5(a)  (3) 
of  the  bill  which  grants  hearing  examiners  unlimited  authority  to  assign  and 
schedule  prehearing  conferences.  Orderly  administration  of  our  caseload,  and 
the  efficient  scheduling  of  hearing  examiners’  itineraries  throughout  the  country 
requires  the  utmost  coordination  of  our  personnel.  Independent  decisions  of 
more  than  100  hearing  examiners  as  to  when  they  will  hold  prehearing  confer¬ 
ences  would  cause  considerable  confusion  and  delay.  Our  present  practice  is  for 
the  Bureau  Director  or  chief  examiner  to  assign  cases  for  prehearing  confer¬ 
ence  in  the  interest  of  avoiding  the  practical  administrative  difficulties  men¬ 
tioned  above. 

2.  Modified  hearing  procedure. — Section  5(a)  (5)  of  the  bill  would  authorize 
agencies  to  adopt  abridged  procedures  without  regard  to  the  requirements  of 
sections  5  and  7  of  the  bill.  However,  it  would  appear  that  such  abridged  pro¬ 
cedures  may  be  used  only  “by  consent  of  the  parties”  and  that  they  must  include 
a  presiding  officers’  report  which  would  be  subject  to  the  appellate  procedures 
of  section  8.  Particularly  in  rate  cases,  the  Commission  has  utilized  successfully 
a  modified  procedure  in  which  the  evidence  is  submitted  in  written  form  and 
the  case  is  decided  by  the  Commission  or  an  employee  board  without  a  hearing 
officer’s  decision.  Our  existing  modified  procedure  would  be  rendered  largely 
useless  in  expediting  cases  if  it  could  be  employed  only  by  consent  of  parties 
and  if  it  must  include  a  hearing  officer’s  decision. 

Section  5(a)(5)  provides  an  abridged  procedure  where  the  decision  is  required 
to  be  made  on  the  record  after  opportunity  for  hearing,  but  such  procedure  is 
described  as  “for  use  by  consent  of  the  parties.”  First,  does  section  5(a)  (5) 
prescribe  the  exclusive  abridged  procedures  that  any  agency  may  use?  Second, 
may  abridged  procedures  be  ordered  by  the  agency  under  section  5(a)(5)  in 
particular  adjudications  irrespective  of  the  consent  of  the  parties  thereto?  If 
section  5(a)(5)  is  exclusive,  and  the  agency  may  not  require  the  parties  under 
such  section  to  follow  abridged  procedures,  we  anticipate  that  the  section  will  go 
far  to  destroy  the  present  fair  and  expeditious  modified  procedures  of  this  Com¬ 
mission  in  rate  cases.  If  any  party  may  demand  an  oral  hearing  in  any  rates 
proceeding  this  section  of  S.  1336  will  simply  create  new  opportunities  for  some 
parties  to  delay  the  decision  of  proceedings,  a  matter  of  no  small  moment  where 
after  7  months  newly  proposed  rates  may  be  put  into  effect. 

3.  Separation  of  functions. — Section  5(a)  (6)  would  make  significant  changes 
in  the  present  separation  of  functions  requirements  of  section  5(c)  of  the  Ad¬ 
ministrative  Procedure  Act.  Under  section  5(c)  of  the  act,  hearing  officers  and 
members  of  the  agency  may  consult  (as  distinguished  from  relying  upon  extra- 
record  information)  with  employees  of  the  agency  who  have  not  engaged  in 
the  performance  of  investigative  or  prosecuting  functions  in  the  particular 
case  or  in  a  factually  related  case.  This  restriction  in  the  present  section  5(c) 
does  not  apply  to  rulemaking,  as  broadly  defined  in  the  present  section  2(c), 
or  in  determining  applications  for  initial  licenses,  etc. 

Section  5(a)(6)  of  the  revised  bill  would  change  both  the  application  and 
scope  of  the  separation  of  functions  requirements.  By  reason  of  the  proposed 
narrowing  of  the  definition  of  “rulemaking”  and  broadening  of  the  definition  of 
“adjudication,”  as  well  as  the  elimination  of  the  exemptions  in  the  last  sentence 
of  the  present  section  5(c),  the  separation  of  functions  requirements  of  section 
5(a)  (6)  would  be  made  applicable  to  practically  all  of  the  formal  proceedings 
conducted  by  this  Commission. 

We  favor  the  separation  of  functions  provisions  of  section  5(a)  (6)  (A)  if  the 
Commission  would  not  be  precluded  from  consulting  freely  with  the  staff  of  its 
General  Counsel’s  office,  which  engages  in  no  investigating  or  prosecution  func¬ 
tions  and  which  advocates  the  agency  position  only  in  court.  To  preclude  any 
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such  interpretation,  we  recommend  that  the  words  “before  the  agency.”  be  in¬ 
serted  after  the  word,  “case”  on  line  24,  page  14  of  the  bill. 

Section  5(a)  (6)  (B)  would  prohibit  a  hearing  examiner  from  consulting  “with 
any  person  or  agency  on  any  fact  in  issue  unless  upon  notice  and  opportunity 
for  all  parties  to  participate.”  If  an  examiner  of  the  Interstate  Commerce 
Commission  has  a  case  involving  a  problem  of  cost  accounting,  he  ought  to  be 
able  to  ask  a  Commission  cost  accountant  for  advice  and  assistance.  Also,  an 
examiner  should  be  allowed  to  talk  to  another  examiner  or  the  chief  hearing 
examiner  about  the  issues  of  a  complicated  case. 

Discussion  of  a  case  which  must  avoid  “any  fact  in  issue”  would  not  be 
meaningful.  Section  5(a)  (6)  (B)  fails  to  recognize  that  a  hearing  officer  may 
need  assistance.  The  necessity  for  staff  assistance  for  hearing  examiners  is 
particularly  evident  in  the  many  rate  cases  which  involve  complicated  cost 
of  service  questions  and  in  which  more  and  more  of  the  cost  evidence  is  being 
presented  in  automated  form.  We  urge  that  this  provision  be  amended  to  allow 
a  hearing  officer  to  consult  with  any  agency  employee  who  has  not  performed 
investigatory  or  prosecuting  functions  in  that  or  a  factually  related  case  and 
who  has  not  participated  in  the  preparation  or  presentation  of  any  position 
advocated  by  the  agency’s  staff  in  such  proceedings. 

The  separation  of  functions  requirements  of  the  bill  would  preclude  an 
examiner  or  an  employee  review  board  from  consulting  with  any  person.  In 
contrast  the  bill  permits  the  Commission  or  a  division  in  reviewing  examiner 
and  board  decisions  to  draw  freely  upon  the  specialized  staff  assistance  denied 
to  the  examiner  and  the  board.  We  believe  that  sound  administration  and  fair 
procedures  are  better  served  if  the  views  of  the  specialized  staff  are  reflected  in 
the  decisional  process  at  the  earliest  possible  stage. 

As  indicated,  the  new  definitions  of  “rulemaking”  and  “adjudication”  in  the 
bill  would  subject  many  of  the  Commission’s  formal  proceedings  to  separation 
of  functions  requirements.  We  are  inclined  to  believe  that  this  shift  would  have 
no  harmful  result  if  the  separation  of  functions  requirements  are  defined  so  as 
to  prohibit  only  participation  in  the  decisional  process  of  agency  employees  who 
have  performed  investigating  or  prosecuting  functions  in  that  or  a  factually 
related  case.  However,  if  the  separation  of  functions  requirements  are  not  so 
restricted,  then  we  would  urge  that  those  Commission  proceedings  which  pres¬ 
ently  are  defined  as  rulemaking  and  initial  licensing  retain  their  exemption 
from  the  separation  of  functions  requirements. 

Section  5(b)  of  the  bill  would  give  an  agency  considerable  discretion  in  de¬ 
vising  reasonable  procedures  to  dispose  of  cases  of  adjudication  not  governed  by 
section  5(a).  This  provision  assumes,  however,  that  there  can  be  no  valid 
adjudication  in  any  proceeding  unless  a  hearing  officer  has  rendered  an  inter¬ 
mediate  decision  which  can  be  appealed  to  the  agency.  Inherent  in  section  5(b) 
is  the  erroneous  assumption  that  agency  heads,  appointed  by  the  President  and 
confirmed  by  the  Senate,  are  not  competent  to  decide  any  case  of  adjudication 
until  there  has  first  been  some  kind  of  intermediate  decision  by  a  hearing 
examiner  or  other  subordinate  hearing  officer. 

Moreover,  many  of  our  proceedings  often  do  not  involve  controversies  over 
evidentiary  facts.  Where  such  controversies  exist,  we  agree  that  an  initial 
decision  by  the  presiding  officer  is  generally  desirable.  However,  where  the 
determination  of  the  controverted  issue  must  be  made  primarily  in  the  light  of 
the  broad  standards  set  forth  in  the  national  transportation  policy,  or  where 
the  need  for  expedition  is  essential,  the  agency  should  be  allowed  to  omit  an 
intermediate  report  by  the  hearing  officer. 

ANCILLARY  MATTERS 

Subpenas. — Section  6(e)  of  the  bill  would  require  agencies  to  issue  subpenas 
in  adjudicatory  proceedings  without  a  prior  “showing  of  general  relevance  and 
reasonable  scope”  as  now  provided  in  section  6(c)  of  the  Administrative  Pro¬ 
cedure  Act.  Thus,  all  types  of  subpenas,  including  those  requiring  the  produc¬ 
tion  of  records,  books,  papers,  and  other  documents,  would  automatically  issue 
in  such  proceedings.  In  our  judgment  this  procedure  would  provide  a  potent 
weapon  for  delay  and  harassment  of  the  parties.  Significantly,  the  bill  requires 
a  reasonable  showing  before  subpenas  issue  in  rulemaking  proceedings,  and  we 
see  no  reason  for  distinguishing  adjudications.  We  know  of  no  general  dis¬ 
satisfaction  with  the  Commission’s  present  rules  governing  the  issuance  of 
subpenas.  These  rules  apply  to  all  proceedings,  and  to  the  best  of  our  knowledge. 
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have  operated  in  the  public  interest  and  without  impairing  the  processing  of 
cases.  Consequently,  we  recommend  that  proposed  section  6(e)  be  changed  so 
as  to  permit  the  agency  to  issue  subpenas  in  adjudications  only  upon  a  reason¬ 
able  showing  of  relevance  and  scope  of  the  evidence  sought,  as  the  section  now 
provides  with  respect  to  rulemaking. 

Computation  of  time. — We  recommend  that  the  language  “Saturday,  Sunday, 
holiday  or  half  holiday”  in  section  6(g)  be  changed  to  read:  “Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia.” 

The  language  of  the  bill  would  create  uncertainty  because  holidays  vary  from 
State  to  State,  and  in  fact,  from  city  to  city.  Also,  a  holiday  must  be  a  legal 
one ;  otherwise  there  will  be  quibbling  as  to  whether  a  religious  holiday  quali¬ 
fies.  A  half  holiday  should  be  excluded  from  the  count  to  avoid  confusion. 

Depositions  and  discovery. — We  do  not  object  to  the  requirement  of  section 
6(h)  that  the  agency  adopt  deposition  and  discovery  rules,  for  we  assume  the 
section  does  not  require  the  agency  to  make  available  the  full  gamut  of  judicial 
discovery  regardless  of  the  needs  of  parties  practicing  before  it  and  the  character 
of  its  proceedings. 

Declaratory  orders. — Section  6(k)  states  that  “an  agency  shall  act  upon  re¬ 
quests  for  declaratory  orders.”  It  is  not  clear  whether  this  changes  the  present 
requirement  of  section  5(d)  of  the  APA  that  an  “agency  Is  authorized  in  its  sound 
discretion  *  *  *  to  issue  a  declaratory  order.”  We  have  no  objection  to  the 
new  provision  if  it  requires  the  agency  to  decide  whether  or  not  it  will  grant  a 
request  for  a  declaratory  order.  We  strongly  object  to  the  provision,  however, 
if  it  is  intended  to  require  the  agency  to  grant  all  requests  for  declaratory  orders, 
whether  or  not  one  might  appropriately  issue  in  the  circumstances  of  a  particular 
case. 

HEARINGS 

Hearing  powers. — Section  7(b)  of  the  bill,  like  section  7(b)  of  the  Adminis¬ 
trative  Procedure  Act,  relates  to  the  powers  of  hearing  officers.  The  introductory 
clause  of  section  7 (b)  of  the  act  provides  that  “Officers  presiding  at  hearings 
shall  have  authority,  subject  to  the  published  rules  of  the  agency  and  within  its 
powers”  (etc.).  The  phrase  “subject  to  the  published  rules  of  the  agency”  is 
intended  to  make  clear  the  authority  of  the  agency  to  decide  policies  and  pro¬ 
cedural  rules  which  will  govern  the  exercise  of  the  enumerated  powers  by  hearing 
officers,  “Attorney  General’s  Manual  on  the  Administrative  Procedure  Act,” 
page  75.  Section  7(b)  of  the  bill,  however,  deletes  the  quoted  phrase,  from 
which  we  infer  that  the  bill  intends  to  exempt  hearing  examiners  from  the  pro¬ 
cedural  rules  established  by  the  agency.  For  example,  while  section  6(h) 
authorizes  the  agency  to  prescribe  discovery  procedures,  section  7(b)  (4)  would 
allow  examiners  to  require  such  discovery  “as  the  ends  of  justice  require” : 
apparently  independently  of  agency  discovery  rules.  The  bill  here  misconceives 
the  proper  role  of  hearing  examiners,  who  are  employees  of  the  agency,  and  not 
of  another  branch  of  Government.  The  proposed  change  in  the  bill  would  pro¬ 
mote  discord  within  the  agency  and  uncertainty  over  the  role  of  these  employees 
vis-a-vis  their  employers. 

Clause  (8)  of  section  7(b)  of  the  bill  would  add  to  the  enumerated  functions 
of  presiding  officers  the  power  to  “dispose  of  motions  for  summary  decisions, 
motions  for  decisions  on  the  pleadings  or  motions  to  dismiss.”  In  our  opinion, 
any  advantage  which  may  be  gained  from  applying  these  highly  specialized 
judicial  techniques  at  the  hearing  stage  of  our  formal  proceedings  is  far  out¬ 
weighed  by  the  delay,  administrative  difficulties,  and  expense  which  would  be 
incurred  when,  upon  appeal,  rulings  on  such  motions  are  overruled.  We  believe 
that  initial  action  in  these  areas  should  be  reserved  to  the  agencies ;  and,  accord¬ 
ingly,  we  urge  that  this  clause  be  deleted  from  the  bill. 

Evidence. — Section  7(c)  of  the  bill  further  provides  that  “any  presiding  officer 
may,  where  the  interest  of  any  party  will  not  be  prejudiced  thereby,  require  the 
submission  of  all  or  part  of  the  evidence  in  written  form.”  The  comparable  sec¬ 
tion  of  S.  1663  granted  this  authority  to  the  agency,  not  the  presiding  officer. 
The  corresponding  provision  in  section  7(c)  of  the  Administrative  Procedure  Act 
is  limited  to  rulemaking  and  determining  claims  for  money  or  benefits  or  applica¬ 
tions  for  initial  licenses.  The  change  proposed  by  S.  1663  would  be  helpful  in 
expediting  many  administrative  proceedings.  The  change  now  proposed  by  S. 
1336  would  create  uncertainty  over  the  agency’s  control  of  its  hearings,  and  could 
unduly  delay  the  completion  of  a  proceeding.  We  recommend  the  change  in 
section  7(c)  proposed  in  S.  1663. 
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DECISIONS 

This  Commission,  pursuant  to  the  provisions  of  section  17  of  the  Interstate 
Commerce  Act,  has  established  procedures  for  appealing  from  decisions  of  hear¬ 
ing  officers  and  for  the  staying  of  hearing  officers’  decisions  for  review  in  the 
event  no  exceptions  are  filed.  These  procedures  have  been  in  effect  for  some 
time  and,  to  the  best  of  our  knowledge,  have  not  been  found  objectionable  by  the 
parties  coming  before  the  Commission. 

Basic  to  all  of  these  procedures  is  the  right  of  any  party  to  a  decision  by  a: 
board  of  employees  to  appeal  to  a  panel  or  division  of  the  Commission  on  the 
merits  of  a  proceeding.  In  addition,  our  present  appeal  procedure  also  provides 
(1)  that  the  parties  may  have  the  benefit  of  consideration  by  the  entire  Com¬ 
mission  in  cases  involving  issues  of  general  transportation  importance,  and  (2) 
that  the  entire  Commission  may  recall  any  case  from  a  division  or  a  review 
board  if  it  believes  such  action  is  warranted. 

The  effect  of  section  8  of  the  bill  on  the  Commission’s  present  appellate  proce¬ 
dures  is  not  clear.  However,  it  would  seem  to  impose  a  strict,  inflexible  and 
entirely  new  system  of  procedures  for  appeal  from  the  hearing  officer’s  decision. 
Section  8  of  the  bill,  without  any  showing  of  unfairness  or  inadequacy  in  the 
Commission’s  procedures,  would  compel  the  Commission  to  abandon  procedures 
proved  sound  by  experience  and  would  prevent  the  Commission  from  continuing 
to  improve  its  appellate  procedures  in  the  light  of  new  conditions. 

General. — Section  8(a)  of  the  Administrative  Procedure  Act  generally  provides 
that  the  presiding  officer  who  heard  the  evidence  will  render  a  decision 
(variously  referred  to  as  “initial,”  “proposed,”  or  “recommended”)  to  which  the 
parties  may  file  exceptions.  However,  that  section  also  provides  that  in  rule- 
making  or  determining  applications  for  initial  licenses,  the  agency  may  omit  this 
procedure  “in  any  case  in  which  the  agency  finds  upon  the  record  that  due  and 
timely  execution  of  its  functions  imperatively  and  unavoidably  so  requires.” 
Section  8(a)  of  the  bill  would  delete  the  quoted  provision  and  provide  that, 
‘The  same  officers  who  preside  at  the  reception  of  evidence  shall  make  the  deci¬ 
sion  except  where  such  officers  become  unavailable  to  the  agency.” 

Under  section  15(7)  and  related  provisions  of  the  Interstate  Commerce 
Act,  the  Commission  is  authorized  to  suspend  proposed  changes  in  carrier  rates 
for  periods  not  to  exceed  7  months  and  to  enter  upon  a  hearing  to  determine 
the  lawfulness  of  the  proposed  changes.  If  the  proceeding  is  not  concluded 
within  the  7-month  period,  the  Commission  cannot  prevent  changes  from 
becoming  effective.  Specific  provisions  also  require  the  Commission  to  give 
preference  to  these  proceedings  and  to  decide  them  as  speedily  as  possible. 
Under  section  13a  (1)  the  Commission  may  require  the  continuance  of  certain 
train  service  pending  the  determination  of  the  lawfulness  of  the  proposed 
discontinuance  but  not  for  a  longer  period  than  4  months.  The  Commission 
has  barely  been  able  to  meet  these  time  limits  by  omitting  the  hearing  officer’s 
report.  When  a  hearing  officer’s  report  is  omitted  in  such  cases,  the  parties  are 
entitled  under  the  Interstate  Commerce  Act  and  the  Commission’s  rules  to  seek 
reconsideration.  The  present  procedure  thus  preserves  the  substantial  rights 
of  parties,  while  much  time  is  saved  and  confusion  avoided  where,  as  in  the 
case  of  rate  suspensions  and  interstate  train  discontinuances,  statutory  time 
limits  are  met. 

Appeal  and  review. — Section  8(c)  proposes  two  means  of  shifting  the  agency’s 
decisional  responsibility  to  hearing  examiners.  Section  8(c)(1)  would  limit 
the  scope  of  agency  review  of  an  examiner’s  findings  of  fact  to  whether  such 
findings  were  “clearly  erroneous,”  and  of  conclusions  of  law  to  whether  they 
were  “erroneous.”  Similarly,  section  8(c)  (4)  imposes  new  limitations  on  the 
agency’s  review  of  an  examiner’s  decision  on  its  own  motion  in  the  absence  of 
exceptions  from  the  parties.  We  strongly  oppose  any  such  shifting  of  the 
agency’s  decisional  responsibility  to  hearing  examiners. 

Section  8(c)(1)  of  the  bill  would  provide:  “except  for  good  cause  shown, 
no  exceptions  by  any  party  shall  rely  on  any  question  of  fact  or  law  upon  which 
the  presiding  officer  had  not  been  afforded  an  opportunity  to  pass.  The  appeal 
shall  be  limited  to  the  questions  raised  by  the  exceptions.”  We  oppose  the  pro¬ 
vision  for  it  would  have  the  undesirable  effect  of  turning  our  proceedings,  which 
are  conducted  under  the  regulatory  statute  for  the  welfare  of  the  public  at 
large  rather  than  individual  private  litigants,  into  purely  adversary  proceedings. 
The  language  of  the  bill  to  some  extent  would  enable  an  excepting  party,  as  a 
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procedural  tactic,  to  control  the  scope  of  review  of  the  record  evidence  by  the 
agency  charged  by  Congress  with  making  the  final  decision.  In  addition,  this 
technical  limitation  on  the  scope  of  review  would  provide  a  new  means  whereby 
parties  desiring  to  delay  the  finality  of  a  decision  could  do  so  by  raising  an  issue 
wholly  collateral  to  the  merits  of  a  proceeding ;  namely,  whether  a  question 
determined  by  an  agency  or  appeal  board  was  in  fact  raised  on  exceptions. 

Section  8(c)  (2)  provides  that  appeal  boards  shall  be  comprised  of  agency 
members,  hearing  examiners  (other  than  the  presiding  officer),  or  both  “except 
to  the  extent  *  *  *  that  agency  appellate  procedures  have  been  otherwise  pro¬ 
vided  by  Congress  *  *  *.”  We  wish  to  emphasize  our  understanding  of  the 
quoted  exception  as  embracing  the  provisions  of  section  17  of  the  Interstate 
Commerce  Act.  Specifically,  it  is  our  view  of  section  8(c)(2)  that  it  would 
permit  the  authorization  of  such  duly  designated  members  of  employee  boards, 
other  than  hearing  examiners  or  agency  members,  as  this  Commission  may 
choose  pursuant  to  section  17. 

Section  8(c)  (2)  would  further  provide  that  at  the  option  of  a  party  excep¬ 
tions  to  the  hearing  officer’s  decision  may  be  addressed  to  the  “agency”  rather 
than  to  an  “agency  appeal  board.”  Without  more,  this  would  appear  to'  mean 
that  at  the  choice  of  a  party  exceptions  must  be  considered  by  the  entire  Com¬ 
mission- — rather  than  by  a  Division  of  the  Commission  or  an  employee  review 
board.  This  would  wholly  undo  the  important  action  which  we  took  in  1961, 
pursuant  to  section  17  of  the  Interstate  Commerce  Act,  to  limit  the  right  to 
appeal  to  the  entire  Commission  to  cases  involving  issues  of  general  transporta¬ 
tion  importance.  Here  again,  however,  we  assume  that  the  introductory  ex¬ 
ception  to  section  8(c)  (2)  is  intended  to  preserve  the  flexible  appellate  procedures 
authorized  by  section  17  of  the  Interstate  Commerce  Act. 

We  recommend  deletion  of  the  requirement  in  section  8(c)(2),  that,  “Pro¬ 
ceedings  before  the  appeal  board  *  *  *  shall  include  oral  argument  if  requested 
by  a  party.”  In  view  of  this  Commission’s  caseload,  it  is  not  possible  for  Divi¬ 
sions  of  three  members  of  the  Commission,  or  other  appeal  boards,  to  hear  oral 
argument  in  every  case  in  which  requests  may  be  made. 

Under  the  provisions  of  section  8(c)  (4)  of  the  bill,  if  a  private  party  does 
not  request  the  entire  Commission  to  decide  a  case,  it  may  nevertheless  proceed 
to  do  so, 

“*  *  *  but  only  upon  the  ground  that  the  decision  or  action  may  be  contrary 
to  law  or  agency  policy,  that  the  agency  wishes  to  reconsider  its  policy,  or 
that  a  novel  question  of  policy  has  been  presented.  The  agency  shall  state  in 
such  order  the  specific  agency  policy  or  novel  question  of  policy  involved.  On 
such  review  the  agency  shall  have  all  the  power  it  would  have  if  it  were  initially 
deciding  the  proceeding,  provided  that  if  the  agency  raises  any  issue  of  fact  it 
deems  material,  the  agency  shall  remand  the  case  with  instructions  for  further 
proceedings  before  the  presiding  officer.” 

The  following  observation  of  Professor  Davis  during  the  hearings  on  S.  1663 
(p.  256)  is  relevant:  “One  of  the  most  pernicious  ideas  on  the  loose  in  the  realm 
of  administrative  law  is  the  idea  that  someone  on  behalf  of  the  agency  should 
have  power  to  commit  the  agency  to  a  position  that  the  agency  actively  opposes.” 
The  observation  applies  to  section  8(c)(4)  to  the  extent  that  particular  pro¬ 
ceedings  would  not  meet  the  specified  criteria  for  agency  review,  and  to  the 
extent  the  agency  is  foreclosed  from  deciding  material  issues  of  fact.  The  re¬ 
quirement  that  the  agency  remand  issues  of  fact  to  the  examiner  would  produce 
substantial  and  unnecessary  delays  in  the  disposition  of  many  proceedings.  The 
bill  entirely  overlooks  that  many  proceedings  before  this  Commission  involve 
highly  important  questions  of  fact.  For  example,  only  an  agency  can  properly 
decide  as  a  final  matter  the  important  question  of  the  competitive  effect  of  a 
large  merger.  Yet,  the  bill  would  transfer  this  decision  to  a  hearing  examiner 
by  limiting  review  of  the  fact  question  on  exceptions  to  his  recommended  report 
to  whether  his  decision  was  ‘clearly  erroneous,”  and  in  the  absence  of  exceptions 
by  foreclosing  review  altogether  on  the  agency’s  own  motion.  We  submit  that 
the  entire  membership  of  the  Interstate  Commerce  Commission  is  and  should  be 
responsible  for  the  administration  of  the  Interstate  Commerce  Act  and  related 
statutes.  Accordingly,  we  believe  that  it  is  of  fundamental  importance  that  the 
entire  Commission  retain  the  discretionary  power  to  make  the  final  decision  in 
any  case  without  the  limitations  and  procedural  restraints  which  would  be 
imposed  by  section  8(c)  (4)  of  the  revised  bill. 
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JUDICIAL  REVIEW 

The  introductory  clause  to  section  10  of  the  Administrative  Procedure  Act 
states  that  agency  action  is  reviewable,  “Except  so  far  as  (1)  statutes  preclude 
judicial  review  or  (2)  agency  action  is  by  law  committed  to  agency  discretion.” 
The  introductory  clause  set  forth  in  the  bill  reads :  “Except  as  far  as  ( 1 )  statutes 
preclude  judicial  review  or  (2)  judicial  review  of  agency  discretion  is  pre¬ 
cluded  by  law.”  Since  no  substantive  change  in  scope  of  judicial  review  seems 
intended,  we  urge  the  subcommittee  to  retain  the  present  language  of  the  Ad¬ 
ministrative  Procedure  Act  in  the  interest  of  avoiding  unnecessary  litigation. 

The  first  sentence  of  section  10(b)  of  the  bill  would  provide : 

“The  district  courts  of  the  United  States  shall  have  (1)  jurisdiction  to  review 
agency  action  reviewable  under  this  act,  except  where  a  statute  provides  for 
judicial  review  in  a  specific  court;  and  (2)  jurisdiction  to  protect  the  other 
substantial  rights  of  any  person  in  an  agency  proceeding.” 

We  urge  the  deletion  of  the  second  numbered  clause  because  it  would  provide 
an  opportunity  for  district  court  review  of  all  kinds  of  preliminary,  procedural 
or  intermediate  actions  during  the  course  of  the  agency  proceeding.  Such  actions 
or  issues  should  be  reviewable  only  in  the  judicial  review  of  the  agency’s  final 
action.  The  stated  purpose  of  the  second  clause  is  to  avoid  the  construction  that 
when  a  statute  provides  review  in  a  specific  court,  the  district  court  is  without 
jurisdiction.  It  is  said  that  such  a  construction  would  overrule  the  law  of 
Leedom  v.  Kyne  358  U.S.  184  (1958),  when  such  procedure  is  necessary.”  We 
believe  the  second  clause  of  section  10(b)  is  far  broader  than  Leedom  v.  Kyne 
which  only  sustained  the  jurisdiction  of  a  district  court  to  enjoin  the  National 
Labor  Relations  Board  from  exceeding  its  jurisdiction  in  a  situation  in  which 
direct  judicial  review  was  not  available. 

CONCLUSION 

We  oppose  the  enactment  of  S.  1336  in  its  present  form  because  it  would 
preclude  efficient  handling  of  our  large  caseload.  The  strict  rules  proposed  by 
the  bill  would  destroy  many  of  the  procedures  we  have  established  after  long 
years  of  trial  and  error.  These  procedures  would  be  condemned  without  any 
reason  for  believing  they  are  unfair  or  cumbersome.  The  proposed  changes,  like 
those  in  S.  1663  are  not  shown  to  offer  any  more  impartial  or  speedy  agency 
decisions.  On  the  contrary,  they  offer  an  opportunity  for  some  litigants  to 
harass  other  parties  and  the  agency  with  dilatory  tactics.  The  bill,  in  general, 
is  detrimental  to  the  continuing  development  of  fair  administrative  procedures 
to  meet  the  needs  of  parties  appearing  before  the  Interstate  Commerce  Com¬ 
mission. 

Sincerely  yours, 

Charles  A.  Webb,  Chairman. 

Mr.  Walrath.  That  just  about  concludes  my  statement,  except  to 
say  that  we  especially  appreciate  the  fact  that  you  have  fitted  us  into 
this  very  tight  schedule  of  yours.  It  is  a  privilege  to  be  here  and  we 
hope  that  as  the  bill  develops,  if  anything  comes  up  that  we  can  help 
you  on,  you  will  consult  us. 

Senator  Long.  I  have  a  question  on  S.  1668,  the  right  of  lawyers 
to  practice  before  your  Commission.  Do  you  have  any  comment  on 
that? 

Mr.  Walrath.  Frankly,  I  thought  the  Chairman  was  to  be  the 
witness  today  and  I  have  not  reviewed  that  bill.  If  I  am  correct,  it 
pretty  much  accords  with  our  practices.  Any  lawyer  can  appear  be¬ 
fore  us.  There  is  no  need  for  any  special  qualification.  We  do  have 
a  $10  filing  fee,  but  that  goes  to  the  U.S.  Treasury. 

Senator  Long.  You  have  no  difficulty  with  lawyers  being  permitted 
to  practice  before  you  without  a  special  examination  being  taken? 

Mr.  Walrath.  Oh,  no.  I  think  we  either  said  or  by  silence  in  our 
letter  of  May  12  indicated  that  we  have  no  objection  to  section  6(b) 
on  page  17  of  the  draft  bill. 
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Senator  Long.  And  the  practice  before  your  Commission  is  highly 
specialized,  is  it  not? 

Mr.  Walrath.  Yes,  sir ;  most  of  it  is,  I  would  say. 

Senator  Long.  The  matters  before  your  Commission  where  the 
parties  are  represented  by  attorneys  represent  very  sizable  amounts 
of  money  ? 

Mr.  Waeratii.  That  is  to  a  large  extent  correct,  sir.  There  are 
many  small  cases,  of  course,  but  a  substantial  number  of  our  cases  have 
ramifications  which  involve  the  total  economy  of  our  country.  That 
is  true,  sir. 

Senator  Long.  Do  they  come  with  the  lawyer  of  their  choice? 

Mr.  Walrath.  Sir? 

Senator  Long.  Do  the  parties  before  your  Commission  come  with 
lawyers  of  their  choice  ? 

Mr.  Walrath.  Entirely  so,  and  if  they  have  not  been  on  our  register 
before,  we  admit  them  for  the  purpose  of  that  case  upon  request. 
There  is  no  rule  thrown  in  the  way  of  any  attorney  who  is  admitted 
to  practice  in  courts  of  his  own  State  to  appear  before  us. 

Senator  Long.  You  do  not  have  to  check  your  record  to  see  whether 
they  filed  their  income  tax  return  before  you  let  them  practice  before 
you? 

Mr.  Walrath.  No,  sir ;  we  assume  they  are  honorable. 

Senator  Long.  I  think  I  have  made  my  point  of  comparison  with 
the  other  agency  that  I  wanted  to  make. 

Mr.  Commissioner,  thank  you  so  much.  We  appreciate  very  much 
your  appearing  here  before  us  today. 

Mr.  Walrath.  Thank  you,  sir. 

Senator  Long.  The  next  witness  is  Mr.  Dan  S.  Bushnell,  a  prac¬ 
ticing  attorney  of  the  city  of  Salt  Lake,  Utah. 

Mr.  Bushnell,  will  you  come  around,  please,  sir? 

STATEMENT  OE  DAN  S.  BUSHNELL,  SALT  LAKE  CITY,  UTAH 

Senator  Long.  Mr.  Bushnell,  they  have  handed  me  your  statement 
and  I  am  already  shocked,  a  statement  of  45  pages  in  length.  The 
Senate  is  going  into  session  and  time  is  running  out.  I  would  like  to 
tell  you  that  we  shall  put  this  statement  in  the  record  in  its  entirety. 
We  are  very  happy  to  have  you  appear  before  us  today  and  we  shall 
put  your  statement  in  the  record  in  its  entirety,  but  I  would  like  to 
ask  that  you  summarize  this  and  make  it  as  brief  as  possible. 

It  would  be  very  helpful  to  us  if  you  would  do  that,  because  I  have 
a  number  of  other  witnesses  that  I  want  to  hear  and  we  are  going  to 
run  a  little  late  today  to  try  to  finish  with  them. 

Mr.  Bushnell.  Thank  you,  Mr.  Chairman.  I  had  this  in  mind 
after  talking  to  Mr.  Fensterwald  and  his  suggesting  that  this  proce¬ 
dure  be  followed.  That  is  the  reason  why  some  of  the  things  are 
included  in  the  statement  and  others  are  exhibits. 

Senator  Long.  Without  objection,  your  entire  statement  will  be 
printed  in  the  record. 

Mr.  Bushnell.  The  approach  I  would  propose  would  have  to  be 
somewhat  different.  Rather  than  the  approach  based  upon  abstrac¬ 
tion  or  academic  discussions  or  that  of  authorities  on  administrative 
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practice,  I  do  not  intend  to  do  that.  Instead,  I  hope  to  bring  to  the 
attention  of  the  committee  the  conduct  of  a  particular  agency  which 
seems  to  point  up  the  need  for  legislation  of  this  nature.  It  is  the 
SEC,  and  I  do  not  want  it  to  appear  that  I  am  using  this  committee 
as  a  sounding  board  to  carry  on  a  grudge  fight  with  them.  We  are 
seriously  interested  in  the  legislation  before  this  committee  and  feel 
that  there  are  abuses  which  should  be  corrected  and  can  be  corrected 
by  the  proposed  legislation. 

During  these  last  4  years,  I  have  appeared  before  hearing  examiners 
of  the  SEC.  There  has  been  litigation  in  two  U.S.  district  courts, 
an  appeal  to  the  Tenth  Circuit  Court  of  Appeals,  and  presently  an 
appeal  before  the  Ninth  Circuit  Court  of  Appeals,  and  another  litiga¬ 
tion  before  the  District  Court  of  the  State  of  Utah.  From  this  infor¬ 
mation,  I  feel  that  it  would  be  most  helpful  to  the  committee  if  we 
could  place  it  in  a  specific  context.  So  as  I  have  indicated,  I  do  not 
want  it  to  appear  that  I  am  just  being  unhappy  with  the  SEC,  but 
I  think  the  committee  can  better  understand  our  position  if  I  take  a 
moment  to  give  the  facts  of  the  situation  with  reference  to  section 
9(b)  involving  publicity. 

The  proposed  wording  says  that:  “Publicity  issued  to  discredit  or 
disparage”  would  be  considered  prejudicial  prejudging.  I  submit 
that  this  is  a  good  step  toward  the  problem,  a  serious  problem  of 
publicity,  but  it  is  not  sufficient.  The  reason  I  say  that  is  based  upon 
these  actual  trials  that  I  have  conducted  involving  this  agency.  It 
would  place  a  burden  upon  the  injured  party  to  show  that  the  pub¬ 
licity  was  issued  for  the  purpose  to  disparage  or  discredit.  Such  a 
burden  of  proof  cannot  be  sustained. 

We  have  attempted  in  numerous  cases  to  procure  written  documents 
and  memorandums  which  would  show  the  intent  or  the  reason  or  the 
purpose.  These  are  routinely  refused  by  the  court  and  equally  rou¬ 
tinely  is  the  claim  of  privilege  asserted  by  the  agency.  We  have  been 
denied  the  opportunity  to  take  depositions  of  members  of  the  staff  or 
of  the  Commission  to  determine  why,  under  the  particular  circum¬ 
stances,  they  found  that  this  publicity  was  necessary. 

The  distinction  should  be  made,  I  believe,  that  we  are  not  talking 
about  muzzling  the  press,  we  are  not  talking  about  making  things  more 
secret.  To  the  contrary,  we  would  much  rather  take  our  chances  with 
the  press  than  the  SEC  and  its  type  of  releases,  which,  as  Mr.  Fenster- 
wald  has  said,  are  commenced  by  starting  the  mimeograph  machines 
working.  Let  me  give  the  facts  and  basic  under  which  these  releases 
have  arisen. 

The  Shasta  Minerals  &  Chemical  Co.  filed  a  registration  statement 
with  the  SEC  in  April  1961.  After  some  200  days  of  negotiation  and 
attempting  to  comply  completely  with  all  of  their  requirements  and 
without  any  complaint  from  any  stockholder,  without  any  complaints 
being  the  basis  for  an  investigation,  they  stopped  the  effectiveness  of 
the  registration  statement,  or  prevented  it  from  becoming  effective, 
and  called  for  a  hearing.  But  as  a  part  of  that  hearing,  they  issued 
for  “immediate  release”  a  lengthy  news  release  with  the  urgency  nor¬ 
mally  tied  in  with  a  responsible  'Government  agency  which  had  these 
news  interest-catching  words,  “anti fraud  provisions,”  “fraud  and  de¬ 
ceit,”  “false  and  misleading  statements.” 
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This  news  release,  as  could  be  suspected,  received  broad  coverage  over 
radio,  television,  and  in  the  newspapers. 

After  an  extensive  hearing,  involving  the  subpenaing  of  some  50 
witnesses,  taking  1,576  pages  of  testimony,  the  submission  of  briefs, 
the  arguing  of  this  matter  before  the  Commission,  the  matter  was 
finally  discontinued  and  they  never  made  any  determination  on  these 
charges. 

Mr.  Fensterwald.  What  kind  of  press  release  did  they  put  out  at 
that  time? 

Mr.  Bushnell.  It  is  one  that  they  prepared  themselves,  and  has 
typed  on  the  top  of  it  “for  immediate  release,”  and  gives  the  date.  Then 
they  pass  it  out  to  the  press. 

Mr.  Fensterwald.  I  am  talking  about  when  they  get  through  with 
the  case. 

Mr.  Busiinell.  When  they  get  through  with  the  case,  it  was  a  rou¬ 
tine  entry  and  nothing  came  out  on  it. 

Mr.  Fensterwald.  You  mean  they  did  not  turn  the  mimeograph 
machines  on  ? 

Mr.  Bushnell.  They  certainly  did  not.  And  in  connection  with 
two  other  cases,  it  was  the  same  situation. 

In  connection  with  this  public  ofi'ering,  the  staff  suggested  that  an 
independent  underwriter  be  procured  so  that  the  company  would  not 
be  in  the  position  of  selling  its  own  stock.  So  a  company  called  Key¬ 
stone  Securities  was  formed  as  a  separate  broker.  Then,  after  this 
suspension  hearing  took  place,  this  broker  concluded  as  a  responsible 
businessman,  a  civic  leader  in  Salt  Lake  City,  that  he  could  not  be  affil¬ 
iated  with  anything  that  was  having  this  claim  of  “fraud”  and  “mis¬ 
leading  statements”  associated  with  it,  so  although  he  had  not  been  in 
the  business  of  a  broker,  and  the  statement  made  by  SEC  themselves 
would  show  there  had  only  been  about  24  transactions  during  a  7-month 
period,  he  filed  an  application  for  withdrawal.  1  submit  the  normal 
procedure  would  have  let  that  go  through  without  any  consequence.  To 
the  contrary,  the  SEC  said,  “We  want  to  make  a  test  case  out  cf  this 
to  determine  whether  an  underwriter  can  be  charged  vicariously  with 
any  wrongdoing  of  the  issuing  company.”  And  again,  we  had  a  blast 
in  the  newspapers,  in  the  Wall  Street  Journal,  where  “manipulation 
and  fraud,”  “false  and  misleading  information,”  “fraud  and  deceit” 
were  asserted.  And  they  were  not  even  charging  this  man  with  it  ex¬ 
cept  because  of  his  relationship  with  the  proposed  issuer. 

The  third  case  involves  a  suit  started  in  Hawaii.  In  Hawaii  they 
proposed  to  take  the  deposition  of  a  director  of  this  company,  one  of 
these  affiliated  companies.  The  director  said,  “Fine,  I’ll  make  myself 
available  at  the  office  of  the  agency  in  San  Francisco.”  They  said, 
“That’s  fine,  too,  but  Mr.  Bushnell,  attorney  for  the  company,  cannot 
represent  you.”  He  said,  “I  don’t  want  to  appear.” 

So  they  brought  the  action  in  the  district  court  in  Hawaii  to  compel 
him  to  appear  with  some  other  attorney  other  than  myself.  That  was 
the  sole  issue  before  the  court. 

Senator  Long.  Just  a  minute.  Do  I  understand  you  to  say  that  at 
a  hearing  before  SEC,  they  would  not  permit  this  man  to  have  an 
attorney  of  his  choice  represent  him  ? 

Mr.  Bushnell.  That  is  true.  This  matter  of  representation  has 
been  used  to  badger  and  try  to  coerce  and  intimidate  this  company 
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since  they  enacted  the  rule  in  March  of  1964.  And  since  then,  they 
have  been  using  it  against  this  company  as  a  threat. 

Senator  Long.  I  understand  there  are  representatives  of  the  SEC 
here.  I  want  them  to  furnish  me  the  information  as  to  why  you  say 
what  you  say  is  true,  that  they  would  not  permit  this  man  to  be  repre¬ 
sented  by  you  or  whatever  attorney  he  desired.  I  want  to  have  that 
information  before  me  after  this  hearing. 

Mr.  Busiinell.  Thank  you. 

At  the  beginning  of  this  hearing,  though,  in  Hawaii,  where  the  sole 
issue  was  what  legal  counsel  could  represent  the  man,  again,  the  SEC, 
through  their  regional  administrator,  a  Mr.  Pennycamp,  a  man  who 
has  been  in  the  department  for  a  long  period  of  time,  proceeded  to 
issue  out  another  news  release.  The  news  release  there  again  dis¬ 
cussed  the  question  of  “illegal  sales,”  “false  and  misleading  state¬ 
ments,”  “fraud  and  deceit.”  Although  they  will  attempt  to  exonerate 
themselves,  Mr.  Chairman,  by  saying  the  release  they  issued  did  not 
contain  all  this  language,  in  my  investigation  and  talking  to  the  news 
reporters,  they  did  not  rely  on  the  news  release.  Rather,  I  found, 
they  handed  the  reporter  the  application  that  had  been  filed  with  the 
court,  knowing  full  well  that  the  repeating  of  these  catchword  phrases 
would  be  picked  up  by  the  press.  The  press  practically  ignored  the 
true  issue  before  the  court. 

I  would  like  to  take  a  few  moments  before  I  go  back  to  these  three 
propositions  and  just  discuss  how  serious  the  law  is  in  this  situation. 
This  procedure,  we  submit,  is  in  conflict  with  fundamental  due  process, 
with  the  rules  of  practice  and  code  of  ethics  adopted  by  SEC,  with 
the  policy  of  the  Administrative  Procedure  Act,  and  the  canon  of 
ethics  of  the  bar.  Such  conduct  has  received  the  censure  and  con¬ 
demnation  of  the  courts,  legal  commentators,  and  the  press.  But  not¬ 
withstanding  this,  the  SEC  persists  in  such  conduct. 

Senator  Long.  Mr.  Bushnell,  it  is  general  practice,  is  it  not,  that 
any  good  newspaper  man  or  reporter  or  any  representative  of  any 
news  media  will  generally  use  whatever  information  is  furnished  him  ? 
You  are  not  making  a  charge  that  any  newspaper  man  or  representa¬ 
tives  of  the  press  misquoted  anything  handed  them?  They  used  what 
information  they  had?  Your  charge  is  against  the  SEC  for  furnish¬ 
ing  them  inflammatory  or  erroneous  information  ? 

Mr.  Bushnell.  Yes;  let  me  carry  this  a  step  further.  I  talked  to 
the  reporter  and  he  said,  “I  was  concerned  about  this  when  it  was 
handed  to  me.  I  took  it  to  my  city  editor,  and  he  said,  ‘It  came  from  a 
responsible  Government  agency ;  print  it.’  ” 

The  Administrative  Procedure  Act  as  now  enacted  did  not  expressly 
prohibit  publicity  used  this  way.  It  was  assumed  that  maybe  the 
legislative  history  would  be  sufficient  to  deter  such  conduct.  That  ob¬ 
viously  is  not  the  situation  now.  If  the  SEC  or  any  of  these  agencies 
comes  in  and  says,  we’ll  police  ourselves,  you  should  not  listen  to  that, 
because  the  present  canon  of  ethics  of  the  SEC  says : 

The  power  to  investigate  carries  with  it  the  power  to  defame  and  destroy. 

It  further  says : 

No  public  pronouncement  of  the  pendency  of  such  an  investigation  should  be 
made  in  the  absence  of  reasonable  evidence  that  the  law  has  been  violated  and 
that  the  public  welfare  demands  it. 
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Yet  in  spite  of  these  rules,  they  persist  in  this  practice. 

This  was  not  just  an  agency  matter  that  was  involved  in  Hawaii, 
this  was  a  matter  before  the  U.S.  district  court.  Mr.  Pennycamp  ap¬ 
peared  there  in  the  position  of  an  attorney.  I  would  say  as  an  at¬ 
torney,  then,  he  should  have  been  bound  by  the  canon  of  ethics  of  the 
American  Bar.  These  are  set  out  in  my  statement,  and  I  shall  not  go 
into  it  any  further  now. 

The  cases  have  consistently  criticized  this  conduct.  In  a  district 
court  case,  it  says  that  the  power  of  publicity  could  be  used  as  an 
instrument  of  oppression  and  they  ought  not  to  use  these  things  labeled 
as  “beli  eved  to  be  true,”  which  is  what  the  SEC  does. 

In  Gilligan  Will  &  Co.  v.  SEC,  the  SEC  was  criticized  by  the  cir¬ 
cuit  court,  which  said  that  they  saw  no  necessity  for  press  releases  of 
the  kind  questioned  therein. 

There  is  another  case  involving  the  SEC,  in  which  the  judge  said : 

It  is  a  well-recognized  principle  of  administrative  law,  that  investigations 
ought  to  be  so  conducted  that  harmful  publicity  will  not  be  used  in  lieu  of  sanc¬ 
tions  provided  by  law. 

Professor  Loss,  who  is  the  authority  on  securities  laws  and  was  a 
former  counsel  for  the  Commission,  states  that  the  decisions  have  not 
caused  “the  commission  to  discontinue  its  practice  of  issuing  press  re¬ 
leases  which  summarize  the  charges  made  when  it  initiates  a  revoca¬ 
tion  proceedings,  or  when  a  complaint  for  injunction  is  filed  or  an 
indictment  is  returned.” 

One  of  the  law  review  commentators  criticized  the  SEC  for  this. 
The  Wall  Street  Journal  had  an  editorial  on  July  19,  1963,  entitled, 
“A  Question  of  Irresponsibility.”  Part  of  it  reads  as  follows : 

One  newspaper  referred  to  it  as  a  “scathing”  indictment  of  the  New  York  Stock 
Exchange.  Another  reported  how  the  exchange’s  “abuses”  had  been  assailed. 
A  boldface  headline  said  the  exchange  had  been  found  “remiss.”  The  radio 
breathlessly  told  breakfast  listeners  about  the  “serious  inadequacies”  found  in 
the  Nation’s  securities  markets. 

In  checking  into  it,  they  found  that  this  was  nothing  more  than 
a  memorandum  to  the  staff  of  the  Commission.  The  article  said: 

Tomorrow,  or  next  day,  the  Commissioners  may  disclaim  any  responsibility 
for  any  particular  idea  or  language — after,  of  course,  all  those  snarl  words 
have  been  emblazoned  in  headlines  and  shouted  over  the  airwaves. 

*  *  *  it’s  no  place  either  for  a  responsible  Government  body  to  fire  off  with 
much  fanfare  a  report  which  has  the  coloration  of  being  official  but  which  is 
actually  by  underlings,  responsible  for  nothing. 

In  these  particular  cases  the  U.S.  district  judge  for  the  State  of 
Utah  involving  these  very  parties  and  the  people  who  are  now  conduct¬ 
ing  these  investigations  stated : 

And  it  disturbs  me  about  the  problem  of  publicity.  I  have  had  too  many  cases 
here — and  too  many  would  be  one — where  there  is  a  big  blaze  of  publicity  on 
the  commencement  of  action  by  the  Commission ;  and  then  when  the  facts 
begin  to  be  explored,  the  Commission  comes  in  and  asks  for  dismissals  and 
reduces  charges. 

The  Commission  in  utter  disregard  and  defiance  of  this  admoni¬ 
tion,  in  the  very  proceeding — namely,  the  Hawaii  proceeding — issued 
damaging  publicity  even  though  the  case  only  involved  a  technical 
issue  having  nothing  to  do  with  the  question  of  illegal  sales. 

As  to  this  question  of  whether  there  is  any  public  necessity  for  these 
news  releases,  in  the  first  case  involving  Sliasta  v.  San  Diego ,  the  com- 
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pany  was  not  threatening  to  go  ahead  and  make  sales.  It  had  not 
made  any  sales.  It  had  for  6y2  months  been  attempting  to  comply 
with  eacli  and  every  regulation  of  this  Commission.  There  was  no 
evidence  that  they  were  not  going  to  do  everything  required  by  law 
and  there  was  no  need  for  this  blaze  of  publicity.  This  very  conduct 
indicated  to  the  contrary. 

With  the  Keystone  matter,  the  man  was  actually  filing  an  applica¬ 
tion  for  withdrawal  from  the  securities  business.  Again,  there  was 
no  threat  of  any  illegal  sales  which  showed  any  public  necessity  for 
such  irresponsible  publicity. 

In  discussing  the  Hawaii  situation,  alleged  illegal  sales  was  not 
even  an  issue.  You  must  know,  Mr.  Chairman,  as  a  former  attorney, 
if  they  think  there  is  going  to  be  a  violation,  the  Commission  can  pro¬ 
cure  temporary  injunctions  or  restraining  orders,  and  it  is  sufficient 
then  for  the  press  in  our  opinion  to  pick  up  the  news  story,  which 
they  will,  but  at  least  some  showing  of  good  cause  has  been  made  to 
a  court  before  a  temporary  restraining  order  is  procured.  This  is 
sufficient  to  prohibit  any  violations  in  the  public  interest  if  they  think 
it  has  been  or  will  be  carried  on.  The  SEC  might  contend  that  these 
three  cases  are  unusual.  But  to  the  contrary,  they  routinely  file  a 
certificate  with  the  clerk  of  the  court  that  this  is  a  routine  investiga¬ 
tion  and  that  there  is  no  reason  why  they  should  not  be  permitted  to 
go  ahead  with  their  activities. 

The  inadequacy  of  any  remedy  has  been  brought  forcefully  home 
to  me  when  my  client  says,  “What  can  we  do  about  it?”  and  I  research 
the  law  and  say,  “We  can  do  nothing.”  Defamation  suits  for  libel 
or  slander  will  not  lie.  It  is  stated  in  Loss,  volume  3.,  page  933 : 

It  is  now  quite  clear  from  two  cases  decided  by  the  Supreme  Court  in  1959  that 
executive  officers  of  the  Government  have  an  “absolute  privilege”  for  defamatory 
statements  issued  in  the  course  of  their  official  duties. 

A  suit  under  the  Federal  Torts  Claims  Act  was  attempted  and  again 
it  was  held  that  relief  under  this  act  was  not  available.  In  Hurst 
Radio ,  Inc.  v.  FOG,  the  plaintiffs  sought  to  bring  a  declaratory  judg¬ 
ment  to  show  that  the  charges  against  them  were  not  valid,  and  again, 
the  courts  held  that  such  an  action  was  not  available.  The  cases 
are  without  limitation  that  no  suit  will  lie  to  enjoin  these  investigations. 

I  think  it  can  be  stated  without  any  supporting  argument  that 
irreparable  injury  is  caused  by  such  publicity.  You  know  what  the 
situation  is  when  items  appear  in  the  papers,  calling  people  cheats, 
frauds,  liars,  crooks?  That  is  what  all  these  statements  amount  to. 
What  about  the  wives  and  the  parents  and  the  children  that  are  in¬ 
volved  with  this  stigmatizing  of  these  people  ? 

The  principal  officer  of  the  Keystone  Securities  was  a  bishop  of  the 
Latter-day  Saints  Church.  He  is  a  lay  priest  in  charge  of  some  500 
members.  After  he  was  blasted  in  the  paper  charging  him  with  “fraud 
and  deceit”  and  “misleading  statements,”  at  6 :30  the  next  morning,  at 
his  request,  I  had  to  go  with  him  before  his  superior  officer  to  explain 
what  this  was  all  about.  It  was  little  consolation  to  say  to  him,  “This  is 
a  test  case  where  they  are  claiming  vicarious  liability.^’  This  man  has 
been  permanently,  seriously,  irreparably  damaged.  Nothing  can  be 
done  to  take  this  away. 

Senator  Long.  No  remedy  in  damages  in  court  ? 
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Mr.  Busiinell.  No  remedy.  We  cannot  go  to  court.  I  have  tried 
every  theory  in  my  imagination  to  get  some  redress  on  this  matter. 
There  is  absolutely  none. 

In  spite  of  this,  let  me  tell  you  what  happened  in  all  of  these  cases. 
The  San  Diego  case  was  settled  without  any  support  of  these  claims. 
The  Keystone  matter,  this  broker,  they  withdrew  all  of  the  charges  of 
fraud  and  deceit  and  illegal  sales,  but  still  coerced  a  settlement  of 
aiding  and  abetting  such  conduct,  which  later  they  never  even  sub¬ 
stantiated. 

I  tried  to  get  before  the  Commission  to  argue  this  thing,  at  least 
to  urge  a  private  hearing  so  that  we  could  hear  this  matter  on  the 
merits.  I  will  discuss  this  again  in  a  minute.  The  point  I  want  to 
make  is  simply  this,  that  the  burden  of  proof  upon  the  injured  party 
is  not  any  relief.  To  hold  that  a  case  has  been  prejudicially  prejudged 
and  to  have  the  action  set  aside,  doesn’t  undo  the  damage.  We  have 
to  have  something  strong  enough  in  this  legislation  to  be  a  deterrent. 
When  the  injured  party  has  the  burden  of  proof,  I  can  assure  you  the 
courts  go  over  backward  in  indulgences  and  in  presumptions  of  pro¬ 
priety  by  responsible  Government  agencies.  They  do  not  take  seriously 
claims  of  abuse  or  oppression.  And  even  when  they  do,  they  feel  that 
the  law  gives  them  no  way  that  they  can  go. 

The  matter  involved  here  was  such  that  the  district  judge  in  Hawaii 
tried  to  make  it  clear  to  members  of  the  press  in  the  courtroom  that 
this  director  was  not  being  investigated,  he  had  not  refused  to  testify, 
and  that  there  was  no  claim  of  illegal  sales  by  him.  But  of  what  con¬ 
sequence  was  that  after  he  had  been  blackened  and  stigmatized  and  de¬ 
famed  in  the  papers  ?  We  must  put  some  teeth  in  this  law  which  would 
at  least  put  the  burden  upon  the  Commission  to  show  a  justification 
for  such  publicity.  If  the  burden  is  not  put  upon  the  Commission  to 
show  a  justification,  then  there  is  no  relief  afforded  by  this  bill.  The 
bill  that,  was  introduced  in  the  last  session  was  much  stronger  since  it 
would  make  it  a  matter  of  court  contempt  to  misuse  such  publicity. 
I  at  least  submit  that  before  any  publicity  is  released,  it  ought  to  be 
with  the  approval  of  some  responsible  Commission  authority  and  not 
someone  at  the  staff  level. 

Let  me  leave  that  for  a  moment  and  talk  about  subpenas.  The 
statutes  specifically,  many  of  them,  say  that  the  district  courts  may 
enforce  the  subpenas  of  these  agencies.  One  provision  which  might 
be  used  to  change  that  is  in  section  6(e),  which  says: 

In  any  proceeding  for  enforcement,  the  court  shall  issue  an  order  requiring  the 
appearance  of  the  witness  or  the  production  of  the  evidence  or  data  within  a 
reasonable  time  under  penalty  of  punishment  for  contempt  in  case  of  contuma¬ 
cious  failure  to  comply. 

If  this  is  made  mandatory,  then  there  is  no  control  whatsoever  of 
these  agencies  and  these  processes. 

To  show  you  the  flagrant,  arrogant,  autocratic  attitude  of  these 
agencies  which  go  before  these  courts,  let  me  read  to  you  not  my  state¬ 
ment,  but  a  few  statements  that  the  U.S.  district  judge  of  Utah 
stated,  and  I  submit  he  is  one  of  the  most  conscientious,  most  respected 
district  j udges  in  our  district.  He  said : 

But  if  the  Government  has  nothing  to  say  in  response  to  an  apparent,  very 
arbitrary,  unexplainable  position  that  they  have  the  right  to  deny  registration 
and.  to  initiate  prosecutions,  and  even  persecutions,  because  they  don’t  like  the 
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promoter,  and  there  is  nothing  to  be  said  on  that  point,  1  am  going  to  look  at 
this  a  little  more  carefully  than  even  I  have  before.  *  *  * 

I  know  that  they  say,  “we  have  an  investigatory  power  and  that’s  it.”  But  it 
may  not  be  that  simple.  At  least  the  court  is  entitled  to  some  explanation  in 
view  of  these  charges,  so  that  any  ruling  won’t  take  the  appearance  or  the  sub¬ 
stance  of  approving  tilings  the  court  doesn’t  approve.  *  *  * 

Charges  are  made  here.  Maybe  they’re  not  determinative,  but  the  Commission 
representatives  simply  say,  “We’ll  accept  those  allegations  for  the  purpose  of 
this  hearing.”  Without  explanation.  It  disturbs  me.  *  *  * 

And  if  the  Government  is  content  to  simply  say,  “Well,  we’ll  admit 
that’s  a  fact,  but  what  are  you  going  to  do  about  it?” — what  an  attitude 
to  take  before  a  U.S.  district  judge.  Again  he  said: 

“Well,  suppose  we’re  doing  that,  give  us  a  carte  blanche  to  go  right  ahead 
anywhere  and  persecute  as  well  as  prosecute.”  I'm  going  to  do  that  reluctantly 
if  I  think  it  is  persecution  rather  than  prosecution.  I  may  have  to  do  it,  on 
the  state  of  the  law  here,  but  we  ought  to  know  that  the  law  permits  such  un¬ 
conscionable  things,  if  those  things  are  right  and  charges  and  suggestions  are 
made. 

The  court  further  stated : 

I  have  searched  for  a  law  which  would  permit  me  to  resolve  those  things  by 
blocking  the  administrative  proceedings  at  this  point,  and  I  have  searched  for 
a  reason  to  do  so,  because  some  of  these  things  have  been  disturbing  to  the 
court. 

In  view  of  that,  he  felt  he  had  to  support  this  subpena. 

I  submit  this  legislation  should  provide  that  the  district  courts  have 
authority  to  withhold  enforcement  of  these  matters  when  a  proper 
defense  is  made  and  that  they  can  exercise  their  descretion  concerning 
these  matters.  The  companion  bill,  Senate  bill  1879,  provides  for 
something  of  that  nature. 

Talking  about  section  9  for  a  moment,  about  reasonable  dispatch,  it 
sys  that  these  matters  should  be  handled  expeditiously.  The  SEC  law 
says  registration  statements  should  be  considered  in  20  days.  If  they 
are  set  up  for  hearings,  it  should  be  within  15  days.  The  SEC  puts 
some  restrictions  on  hearing  examiners  and  cite  with  some  pride  how 
fast  they  are  handling  these  matters,  saying  they  are  handling  them 
in  an  average  of  78  days.  It  took  200  days  for  them  to  process  ours, 
and  we  weren’t  battling  them.  We  were  trying  to  comply  with  every¬ 
thing  they  had  in  mind.  After  they  set  it  down  for  hearing,  it  took 
9  months  before  we  got  it  for  argument.  Finally,  after  the  argument, 
they  kept  it  under  advisement  for  2^2  years.  During  that  2 y2  years, 
I  was  making  an  issue  about  this  before  the  district  court,  of  Utah, 
and  the  tenth  circuit  court  of  appeals,  and  Mr.  North,  associate  general 
counsel  of  the  SEC,  who  is  in  these  chambers,  admitted  that  on  two 
occasions  he  went  to  the  Secretary  of  the  Commission  and  said,  “Get 
a  decision  in  this  matter,  it  is  embarrassing  to  me  before  the  courts.” 

Nevertheless,  this  was  not  determined,  and  finally,  in  an  attempt  to 
resolve  these  matters,  all  these  hearings,  I  worked  out  a  settlement 
with  Mr.  North  and  he  withdrew  the  charges.  He  said,  “We  have  to 
have  some  basis  so  the  Commission  can  save  face,  so  will  you  consent 
to  this,”  and  the  order  so  provides  that  the  pleadings  were  amended  to 
include  an  alleged  violation  of  the  bookkeeping  requirements  “so  they 
could  go  ahead  and  save  face  in  the  situation.” 

A  decision,  even  though  on  the  merits  was  never  rendered,  some  3 
years  had  expired  since  the  matter  was  filed. 
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It  is  claimed  that  they  are  to  protect  the  stockholders.  The  hearing 
was  not  the  result  of  stockholder  complaints.  Of  the  50  they  sub- 
penaed,  15  took  the  stand  and  all  15  stood  pat  for  the  company. 

This  company  spent  about  a  million  dollars  in  development  work. 
It,  owned  $95,000  on  its  property,  but  it  was  tied  up  for  over  3  years, 
being  permitted  to  do  nothing.  If  the  officers  of  the  company  had  not 
shown  ingenuity  to  raise  the  money  to  pay  the  balance  on  this  property 
those  stockholders  would  have  lost  everything.  Yet  the  SEC  is  sup¬ 
posedly  protecting  the  public. 

It  is  paradoxical  that  the  company  they  are  now  investigatiing,  in 
spite  of  it,  and  in  spite  of  all  these  hearings,  brought  in  a  silver  pro¬ 
ducing  mine,  has  a  mill  going,  and  is  actually  in  production.  The 
Government  on  the  other  hand,  through  the  DMEA  is  saying,  “May 
we  lend  you  some  money  to  get  into  production ;  we  are  in  critical  need 
of  silver?”  Yet  the  SEC,  upon  our  invitation,  bring  their  engineers 
out  to  throughly  investigate  the  properties  and  the  operations  and  they 
can  find  nothing  wrong,  but  they  continue  to  go  ahead  because  they 
hate  to  be  opposed,  and  this  company  is  opposing  them.  They  are 
the  worst,  losers  I  have  run  into  in  15  years  of  practice. 

Senator  Long.  That  must  be  the  only  Federal  agency  you  have 
had  any  experience  with.  You  have  certainly  not  had  any  experi¬ 
ence  with  the  Food  and  Drug  Administration  of  HEW. 

Mr.  Bushnell.  That  is  correct.  I  do  not  claim  to  be  an  author¬ 
ity  on  this  matter,  but  I  have  certainly  learned  by  hard  knocks. 

With  respect  to  settlements,  your  section  5(a)(7)(C)  says  settle¬ 
ment  should  be  permitted.  In  the  Keystone  matter,  I  tried  to  offer 
a  settlement,  or  in  the  alternative,  offered  to  argue  before  the  Com¬ 
mission  that  this  matter  be  set  for  private  hearing  instead  of  public 
hearings.  We  were  not  afraid  to  tight  it  on  the  merits,  this  vicarious 
liability.  But  they  would  not  even  allow  me  to  come  before  the 
Commission.  Preemptorily,  arbitrarily,  they  sent  me  out  a  letter 
saying,  “Your  request  for  oral  argument  is  denied,  based  on  represen¬ 
tations  of  the  staff.” 

This  is  a  matter  that  has  caused  criticism  of  this  Commission 
before.  The  Hoover  Commission  criticized  them  for  it,  said  that 
they  at  least  ought  to  permit  the  advocate  to  come  in  and  present 
his  side  of  the  matter. 

I  would  suggest- — I  do  not  know  to  what  extent  the  Commissioners 
are  cognizant  of  all  these  situations.  But  it  is  a  strange  thing  that 
they  insulate  themselves  as  much  as  they  do  from  this  situation. 
Whether  they  know  what  the  staff  is  doing  I  would  really  question. 
Not  being  arrogant,  as  I  am  accusing  them  of  being  or  claiming 
any  pride  in  the  statement  I  have  made,  I  think  it  would  be  a  good 
thing  if  each  of  the  five  Commissioners  were  required  to  read  this 
statement  and  see  if  they  have  in  fact  had  a  proper  presentation  of 
this  matter  by  the  staff,  and  that  publicity  is  being  used  this  way. 

On  this  question  of  investigations,  not  only  do  they  raise  the 
question  of  whether  certain  attorneys  can  represent  the  witnesses 
but  they  told  me  in  advance  of  one  examination,  involving  the  prin¬ 
cipal  of  this  company,  that  we  could  not  secure  a  copy  of  his  testi¬ 
mony.  Three  days  before,  Mr.  LaPrade,  out  in  our  court,  blatantly 
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stated  before  the  judge,  “We  are  trying  to  get  evidence  to  make  a 
criminal  reference  against  this  man.”  Yet  they  insisted  on  taking 
his  testimony  and  not  letting  him  receive  a  copy. 

We  took  in  our  own  court  reporter  and  said,  “We’ll  make  our  own 
copy  if  you  won’t  give  it  to  us.”  They  couldn’t  proceed  with  him 
there,  so  we  had  to  dismiss  him. 

We  went  ahead  without  any  assurance  that  we  would  receive  a 
copy. 

Senator  Long.  Let  me  understand,  this  is  what  type  of  hearing? 

Mr.  Bushnell.  They  were  just  taking  testimony  as  part  of  their 
investigation.  They  wanted  the  books  and  records  of  this  company. 

Senator  Long.  And  they  would  not  let  you  have  a  copy  of  the 
proceedings  ? 

Mr.  Bushnell.  We  said  we  would  like  assurances  that  we  can 
have  a  copy  of  this  testimony  when  it  is  given. 

Senator  Long.  And  they  refused  to  let  you  have  it? 

Mr.  Bushnell.  They  said,  “You  could  make  a  request  when  it  is 
over  with  and  we’ll  consider  it  at  that  time.”  We  did  get  it  after¬ 
ward,  but  we  had  no  assurance  that  this  would  be  made  available 
to  us. 

On  this  question  of  production  of  documents,  again  we  are  com¬ 
pletely  without  any  remedy.  They  bring  their  suits  to  enforce  their 
subpenas.  We  claim  they  are  harassing  and  persecuting  us.  We 
make  a  demand  for  documents.  In  spite  of  the  law  that  says  that 
if  they  come  in  to  court  as  a  plaintiff,  they  are  under  the  same  rules 
of  discovery,  as  any  other  litigant,  yet  they  claim  their  privilege 
and  we  can  get  none  of  these  documents.  The  relief  that  is  needed 
is  legislation  with  some  teeth  in  it  if  it  is  going  to  do  any  good  for 
the  practitioner. 

One  other  abuse  I  think  should  be  called  to  the  attention  of  this 
subcommittee,  this  question  of  duplicitous  proceedings — well,  let  me 
put  it  this  way. 

On  November  9,  when  they  instigated  the  hearing  at  San  Diego, 
which  was  a  public  hearing,  on  the  same  date  they  issued  an  order 
for  a  private  hearing  involving  the  same  allegations,  the  same  issues. 
After  we  had  gone  to  a  lengthy  hearing  in  San  Diego,  while  that  is 
being  briefed  and  argued  before  the  Commission,  they  then  tried  to 
go  after  us  to  get  exactly  the  same  information  to  determine  exactly 
the  same  thing  on  a  private  investigation.  This  is  what  gave  rise 
to  this  subpena  enforcement  action.  We  said,  “You  were  in  my  office 
for  2  days,  we  gave  them  to  you.  You  had  them  down  at  the  hearing 
for  10  days.  Now  why  should  we  be  harassed  when  this  matter  is 
before  the  Commission?” 

Still,  they  went  into  court  and  said,  “Well,  we  are  investigating, 
go  ahead  and  give  us  the  right  to  do  it.” 

During  this  time,  I  have  been  involved  with  some  11  attorneys 
for  this  Commission.  We  have  estimated  it  has  cost  this  little  com¬ 
pany  some  $38,000,  and  I  am  sure  that  it  has  cost  the  Government 
twice  that  much— — - 

Senator  Long.  Is  this  still  pending? 

Mi’.  Bushnell.  Yes,  we  are  still  before  the  U.S.  district  court 
in  Utah  and  they  are  still  appealing  it. 
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Senator  Long.  What  do  you  think  this  testimony  before  the  com¬ 
mittee  will  do?  Do  you  think  it  will  affect  the  attitude  of  the  SEC 
Commissioners  against  your  clients  in  this  investigation  ? 

Mr.  Bushnele.  We  have  given  that  serious  thought,  as  you  must 
know.  We  finally  weighed  the  proposition  and  concluded  that  we 
did  not  need  to  kneel  down  and  take  off  our  hats  and  be  submissive 
and  let  them  knock  us  around.  If  they  want  to  investigate  us,  let 
them  come  and  investigate  us.  This  matter  needs  to  be  brought  to 
the  attention  of  someone,  and  we  are  going  to  do  it.  If  this  fight 
needs  to  go  on,  we  are  going  to  fight  this  situation. 

Senator  Long.  I  think  you  have  brought  it  to  the  attention  of 
the  committee,  certainly.  This  committee  has  had  quite  a  number 
of  inquiries  from  other  Senators  who  have  heard  of  this  situation 
and  they  are  apparently  quite  concerned,  along  with  us. 

Mr.  Bushnell.  Thank  you.  I  hope  that  is  the  situation. 

Let  me  tell  you  one  other  thing  about  the  time  factor.  They  issued 
an  investigation  order  on  Silver  King  2 y2  years  ago  to  determine 
whether  there  had  been  or  would  be  violations  of  the  law.  They  came 
in  and  took  the  testimony  of  this  president  and  all  the  books  and 
records  and  found  there  had  been  no  violations.  So  they  waited 
another  18  months  on  the  same  order  and  made  another  investiga¬ 
tion,  and  again  the  evidence  would  not  show  any  violations. 

Now  we  are  going  on  another  round,  based  upon  the  same  order, 
now  2 y2  years  old.  We  should  have,  it  appears  to  me,  some  kind 
of  limitation  which  says  within  6  months  an  investigative  order 
ought  to  be  automatically  terminated  unless  there  is  a  finding  or 
showing  at  that  time  for  good  cause  the  order  shall  be  continued  in 
effect. 

As  you  can  see,  I  get  involved  in  these  matters.  I  would  like  to 
be  objective.  There  are  lots  of  things  I  could  say  and  I  would  like  to 
document  all  these  matters,  with  corroborating  evidence  at  the  ap¬ 
propriate  time.  I  do  not  think  this  is  the  appropriate  time. 

(The  complete  statement  of  Mr.  Bushnell  follows :) 

Statement  of  Dan  S.  Bushnell  Before  Senate  Subcommittee  on 
Administrative  Practice  and  Procedure  on  S.  1336 

My  name  is  Dan  S.  Bushnell,  I  reside  at  1404  East  South  Temple  Street,  Salt 
Lake  City,  Utah.  I  am  an  attorney  at  law,  duly  licensed  to  practice  before  the 
courts  of  the  States  of  Utah  and  California,  as  well  as  various  Federal  courts. 
Since  January  1961,  I  have  been  the  attorney  for  Shasta  Minerals  &  Chemical 
Co.  and  I  was  the  attorney  who  organized  Silver  King  Mines.  Inc.,  in  May  of 
1962,  and  have  been  the  attorney  for  that  company,  as  well  as  for  the  president 
of  both  of  those  companies.  At  the  present  time  I  am  an  officer  of  Silver  King 
Mines,  Inc.  Since  April  1961,  I  have  represented  the  above  mentioned  com¬ 
panies  and  their  president  in  various  transactions  involving  the  Securities  & 
Exchange  Commission,  commencing  with  the  filing  of  a  registration  statement  • 
administrative  hearings  before  an  examiner  for  the  Commission :  arguments 
before  the  Commission ;  court  proceedings  in  the  U.S.  District  Courts  for  the 
Districts  of  Utah  and  Hawaii ;  appeals  involving  the  9th  and  10th  Circuit  Court 
of  Appeals;  as  well  as  numerous  proceedings  for  the  procuring  of  evidence  by 
agents  for  the  SEC.  As  a  result  of  this  experience,  I  have  personally  come 
in  contact  with  the  practices  and  procedures  of  this  Commission  involving  the 
utilization  of  adverse  publicity,  unreasonable  delays,  denial  of  access  to  Com¬ 
mission  records,  multiple  harassing  proceedings,  direct  statements  and  threats 
by  agents  for  the  Commission,  entrapment  proceedings,  subpena  enforcement 
proceedings  and  the  arrogant  usurpation  of  authority  and  interpretation  of  the 
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statutes  administered  by  the  Commission  and  its  agents,  as  well  as  the  indul¬ 
gences  granted  by  the  courts  to  such  agencies. 

As  a  result  of  this  firsthand  experience,  I  am  seriously  concerned  about  many 
of  the  provisions  contemplated  in  the  legislation  now  being  considered.  Recog¬ 
nizing  the  time  demands  placed  upon  our  Senators,  I  have  taken  the  liberty 
to  include  in  this  lengthy  statement  a  discussion,  not  only  of  the  factual  back¬ 
ground  giving  rise  to  the  problems  presented,  but  also  recommendations  as  to 
the  proposed  legislation  and  in  many  instances,  statements  or  summaries  of  the 
law  as  it  now  exists.  It  is  hoped  that  this  information  will  be  of  help  to  you. 
Exhibits  and  written  statements  could  be  furnished  to  corroborate  and  "sub¬ 
stantiate  the  assertions  made  in  this  statement  concerning  the  conduct  of  the 
SEC. 

Section  9(b).  Publicity 
(P.  39) 

A.  Introduction 

Section  9(b)  should  place  the  burden  upon  the  agency  to  show  good  cause 
for  instigating  publicity. 

As  the  proposed  section  is  now  worded,  it  places  the  burden  upon  the  injured 
party  to  establish  before  a  reviewing  court  that  the  publicity  was  issued  by  the 
agency  to  discredit  or  disparage  the  injured  party.  It  is  an  unrealistic  burden 
of  proof  to  require  one  to  show  the  motivation  or  reason  for  the  issuance  of  such 
publicity.  Interoffice  communications  of  the  agency  are  not  readily  made  avail¬ 
able,  if  at  all,  to  the  public  and  the  courts  refuse  to  permit  the  taking  of  deposi¬ 
tions  of  the  agency  members  to  explore  their  thought  processes  or  reasoning 
for  action  taken. 

It  is  submitted  that  the  provision  of  the  law  should  act  as  a  deterrent  to  the 
utilization  and  instigation  of  publicity.  This  can  only  be  accomplished  by  plac¬ 
ing  the  burden  upon  the  agency  to  justify  such  use.  Research  of  other  cases 
and  experience  in  particular  dealings  with  the  SEC  have  demonstrated  that  the 
presumptions  are  all  in  favor  of  the  alleged  responsible  Government  agency.  It 
is  unlikely  that  except  in  the  very  most  extreme  cases,  could  an  injured  party 
sustain  the  burden  of  proof  to  show  that  the  publicity  was  issued  to  discredit  or 
disparage.  Even  if  such  a  showing  could  be  made,  in  most  instances  the  damage 
has  already  been  done  and  such  a  finding  is  of  little  consolation. 

Publicity  should  not  be  resorted  to  by  the  agencies  to  prevent  alleged  illegal 
conduct.  Such  prevention,  if  necessary,  can  be  procured  by  preliminary  in¬ 
junctions.  This  procedure  gives  a  safeguard  of  requiring  the  agency  to  show 
good  cause  before  a  judicial  tribunal.  Once  this  is  done  the  press  normally 
picks  up  such  judicial  action,  which  is  a  lot  different  than  the  reporting  of 
charges  sent  out  by  an  agency  in  its  initial  complaint  or  order  for  investigation. 

B.  Factual  background 

So  that  this  matter  might  be  considered  in  a  specific  context  or  with  a  specific 
factual  situation,  I  would  like  to  review  three  particular  instances  where  the 
Securities  and  Exchange  Commission  has,  without  the  remotest  indication  of  any 
public  need  or  justification,  utilized  defamatory  news  releases. 

SAN  DIEGO  PROCEEDINGS 

On  April  24,  1961,  Shasta  Minerals  &  Chemical  Co.  filed  a  registration  state¬ 
ment  with  the  SEC  for  a  proposed  public  offering  of  stock  of  the  company.  At  the 
expiration  of  numerous  conferences,  consultations,  communications,  and  the 
filing  of  suggested  and  proposed  amendments,  Shasta  was  led  to  believe  by  agents 
for  the  SEC  that  it  had  fully  complied  with  all  of  the  requirements  of  the  Com¬ 
mission  in  connection  with  the  proposed  registration.  Nevertheless,  without 
notice  or  warning,  the  SEC,  on  November  9,  1961,  prevented  said  registration 
statement  from  becoming  effective  by  instigating  proceedings  for  a  hearing  to  be 
held  at  San  Diego,  Calif. 

In  conjunction  with  the  commencement  of  those  proceedings,  the  Commission 
issued  for  ‘'immediate  release”  a  news  release  dated  November  14,  1961,  wherein 
it  recited  in  detail  charges  that  there  had  been  violations  of  the  “registration 
and  antifraud  provisions  of  the  Federal  securities  law” ;  that  the  company  and 
its  president  had  “engaged  in  acts,  practices,  and  a  course  of  business  which 
would  and  did  operate  as  a  fraud  and  deceit” ;  that  they  had  “made  false  and 
misleading  statements”;  and  other  charges  as  are  more  particularly  set  forth 
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in  said  release,  a  copy  of  which  is  marked  “Exhibit  A,”  attached  hereto,  and 
by  this  reference  incorporated  herein. 

As  a  result  of  the  news  release,  exhibit  A,  there  was  broad  coverage  of  the 
items  therein  through  the  radio,  television,  and  the  newspapers.  A  copy  of  some 
of  the  newspaper  articles  are  marked  “Exhibit  B,”  attached  hereto,  and  by  this 
reference  incorporated  herein. 

After  an  extensive  hearing  involving  the  subpenaing  of  approximately  50 
witnesses ;  the  procuring  of  1,576  pages  of  testimony ;  and  after  the  submission  of 
briefs,  the  matter  was  argued  before  the  Commission  on  July  31,  1962.  No  de¬ 
cision  was  ever  rendered  by  the  Commission  on  such  charges,  but  rather  the 
matter  was  held  under  advisement  by  the  Commission  for  approximately  2  years 
and  5  months,  until  November  24,  1964,  when  the  stop  order  proceedings  were 
discontinued. 

KEYSTONE  PROCEEDINGS 

At  the  suggestion  of  staff  members  of  the  SEC,  a  separate  broker-dealer,  Key¬ 
stone  Securities  Corp.,  was  formed  to  be  the  underwriter  of  the  proposed  public 
offering  by  Shasta. 

Approximately  7  months  after  the  commencement  of  the  proceedings  in  San 
Diego,  when  it  became  apparent  that  the  public  offering  would  not  be  made  in 
the  near  future,  an  application  was  filed  on  June  19, 1962,  requesting  a  withdrawal 
of  the  registration  of  Keystone  Securities  Corp.,  as  a  broker-dealer. 

The  SEC  instead  of  permitting  the  withdrawal,  which  would  have  been  the 
normal  procedure  under  similar  facts  and  circumstances,  commenced  revoca¬ 
tion  proceedings  against  Keystone  and  its  principal  officer,  charging  among  other 
items,  that  Keystone  and  its  president  were  vicariously  liable  for  the  alleged 
prior  violations  charged  to  Shasta  and  its  president  as  asserted  in  the  San 
Diego  hearing  even  though  Keystone  had  not  participated  in  the  preparation  of 
the  registration  statement  or  sold  any  stock  pursuant  to  the  proposed  public 
offering. 

In  conjunction  with  the  commencement  of  such  revocation  proceedings  a  special 
news  release  was  again  released  by  the  SEC  reiterating  in  great  detail  claims 
of  “manipulation  and  fraud,”  “false  and  misleading  information,”  “fraud  and 
deceit,”  and  other  charges  as  are  shown  in  said  release  marked  “Exhibit  C,”  at¬ 
tached  hereto,  and  by  this  reference  incorporated  herein. 

As  a  result  of  the  instigation  of  such  adverse  publicity,  newspaper  articles  were 
published  as  shown  in  exhibit  D,  attached  hereto,  and  by  this  reference  incor- 
ported  herein. 

The  SEC  thereafter  agreed  to  waive  the  charges  of  fraud,  deceit,  and  mis¬ 
representation  and  coerced  a  settlement  of  the  case  on  reduced  charges  by 
further  threat  of  a  public  hearing  with  the  resultant  additional  adverse  pub¬ 
licity. 

HAWAIIAN  PROCEEDINGS 

Silver  King  Mines,  Inc.,  and  Shasta  Minerals  &  Chemical  Co.  have  inter¬ 
locking  officers,  directors,  and  operating  personnel  and  Shasta  is  the  largest 
single  stockholder  of  Silver  King,  which  in  essence  makes  Silver  King  a  sub¬ 
sidiary  of  Shasta. 

In  October  24,  1962,  an  investigation  order  was  issued  by  the  SEC  in  the 
matter  of  Silver  King  Mines,  Inc.  Pursuant  to  that  order  representatives 
of  the  SEC  have  on  two  separate  occasions,  November  2,  1962,  and  June  2,  1964, 
taken  testimony  from  the  president  of  the  company  and  procured  books  and 
records  and  exhibits  from  the  company.  In  addition,  on  July  7,  1964,  the  SEC 
procured  the  testimony  of  two  directors  and  a  stockholder  in  Philadelphia,  Pa., 
and  commenced  two  depositions,  or  the  taking  of  testimony,  of  two  stockholders 
in  Honolulu,  Hawaii,  on  October  29, 1964. 

At  the  suggestion  of  Silver  King,  during  May  1964,  mining  engineers  of  the 
SEC  inspected  the  properties  of  Silver  King  Mines,  Inc.,  at  Ely,  Xev.,  and  were 
permitted  to  review  drill  logs,  take  samples,  observe  the  drilling  and  mining 
operations,  as  well  as  the  construction  of  a  concentrating  mill. 

As  a  continuation  of  that  investigation,  on  January  15,  1965,  a  notice  was 
given  for  the  taking  of  testimony  of  a  director  of  iSilver  King  Mines,  Inc., 
residing  in  Honolulu,  Hawaii.  The  director,  through  his  counsel,  offered  to 
appear  and  testify  at  the  regional  office  of  the  SEC  in  San  Francisco,  Calif. 
However,  the  SEC  declined  to  take  the  director’s  testimony  since  he  was  to  be 
represented  by  counsel  who  also  represented  the  company  and  its  president. 
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The  SEC,  therefore,  commenced  proceedings  in  the  U.S.  District  Court  for  the 
District  of  Hawaii  to  compel  the  director  to  appear  without  being  permitted 
to  be  represented  by  such  counsel.  Again,  at  the  commencement  of  these  court 
proceedings,  the  SEC  instigated  a  news  release  which  resulted  in  adverse  pub¬ 
licity  to  the  director,  a  respected  citizen  and  building  contractor  in  Honolulu, 
as  is  shown  by  the  newspaper  articles,  marked  “Exhibit  E,”  attached  hereto  and 
by  this  reference  incorporated  herein.  Although  the  news  release  issued  by  the 
SEC,  exhibit  F,  attached  hereto  and  incorporated  herein,  didn’t  contain  all  the 
items  discussed  in  the  newspapers,  a  copy  of  the  pleadings  in  the  action  was  de¬ 
livered  to  the  press  by  the  SEC  which  did  refer  to  the  alleged  violations  of 
the  antifraud  provisions  of  the  securities  laws,  none  of  which  charges  were 
issues  in  the  suit,  nor  have  any  such  charges  been  substantiated  at  any 
hearing. 

The  district  court  in  Hawaii  ruled  against  the  SEC,  holding  that  the  di¬ 
rector  was  entitled  to  be  represented  by  company  counsel  and  that  the  attempt 
to  apply  the  rule  disqualifying  such  counsel  constituted  an  unreasonable  appli¬ 
cation  of  the  rule  by  the  SEC. 

C.  Status  of  the  law 

The  SEC  has  no  statutory  or  express  authority  for  the  practice  of  utilizing 
adverse  publicity  as  demonstrated  in  the  foregoing  cases.  To  the  contrary,  such 
practice  is  not  only  in  conflict  with  fundamental  due  process ;  the  rules  of  practice 
and  code  of  ethics  adopted  by  the  SEC  itself;  the  policy  of  the  Administrative 
Procedure  Act,  and  the  canon  of  ethics  for  members  of  the  bar.  Such  uncorn- 
mendable  conduct  has  received  the  censure  and  condemnation  of  the  courts,  legal 
commentators,  and  the  press.  Notwithstanding,  the  SEC  persists  in  such  conduct 
as  indicated  above.  The  practice  is  even  the  more  reprehensible  in  the  cases 
mentioned  above,  since  the  SEC  has  either  backed  down  on  its  charges  or  the 
courts  have  ruled  against  the  Commission  in  its  claims  or  assertions.  Neverthe¬ 
less,  the  accused  parties  have  been  stigmatized  by  unwarranted,  unjustified,  and 
illegal  defamatory  press  releases  instigated  by  the  SEC,  carrying  with  them  the 
assumed  credibility  which  should  be  implicit  in  conduct  by  an  allegedly  respon¬ 
sible  Government  agency. 

(1)  Contrary  to  policy  of  Administrative  Procedure  Act. — The  Administrative 
Procedure  Act  as  now  enacted  does  not  specifically  exclude  publicity,  but  the 
legislative  reports  clearly  indicate  that  publicity  was  not  to  be  used  by  adminis¬ 
trative  agencies  as  penalties  or  to  injure  the  parties  involved.  In  a  House  of 
Representatives  report,  in  discussing  section  9(a)  of  the  Administrative  Proce¬ 
dure  Act  it  is  stated : 

“Legitimate  publicity  extends  to  the  issuance  of  authorized  documents,  such  as 
notices  or  decisions ;  but,  apart  from  actual  and  final  adjudication  after  all 
proceedings  have  been  had,  no  publicity  should  reflect  adversely  upon  any  per¬ 
son  *  *  *  otherwise  and  as  required  to  carry  on  authorized  agency  functions  and 
necessary  in  the  administration  thereof.  It  will  be  the  duty  of  agencies  not  to 
permit  informational  releases  to  be  utilized  as  penalties  or  to  the  injury  of  the 
parties .”  (H.  Rept.  No.  1980,  79th  Cong.,  2d  sess.  40  (1946).)  [Emphasis  added.] 

That  such  policy  has  not  been  followed  is  evidently  and  equally  apparent  in 
the  need  for  direct  congressional  prohibitions  against  the  use  of  publicity.  The 
present  proposal  is  not  sufficient  to  accomplish  this  result. 

(2)  Violation  of  SEC  rules. — The  rules  and  canons  of  ethics  adopted  by  the 
Securities  and  Exchange  Commission  if  properly  followed,  should  preclude  pub¬ 
licity  as  it  has  been  used  in  these  cases. 

Section  200.54:  Constitutional  Obligations,  contained  in  the  code  of  ethics 
adopted  by  the  Securities  and  Exchange  Commission  provides  as  follows : 

“The  members  of  this  Commission  have  undertaken  in  their  oaths  of  office  to 
support  the  Federal  Constitution.  Insofar  as  the  enactments  of  the  Congress 
impose  executive  duties  upon  the  members,  they  must  faithfully  execute  the 
laws,  which  they  are  charged  with  administering.  Members  shall  also  carefully 
guard  against  any  infringement  of  the  constitutional  rights,  privileges,  or  immu¬ 
nities  of  those  who  are  subject  to  regulation  by  this  Commission.  [Emphasis 
added.  ] 

No  person  should  be  pretried  or  prejudged  by  trial  in  the  newspaper  during 
the  investigative  stage  of  any  proceedings.  The  right  to  an  impartial  and  objec¬ 
tive  hearing,  free  of  such  practices,  needs  no  statute  or  regulation  to  create  such 
right,  but  rather,  it  is  inherent  in  due  process  under  our  Constitution. 
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Section  200.66 :  Investigations,  code  of  ethics  adopted  by  the  Securities  and 
Exchange  Commission  provides  as  follows : 

“ The  power  to  investigate  carries  with  it  the  power  to  defame  and  destroy. 
In  determining  to  exercise  their  investigatory  power,  members  should  concern 
themselves  only  with  the  facts  known  to  them  and  the  reasonable  inferences  from 
those  facts.  A  member  should  never  suggest,  vote  for,  or  participate  in  an  in¬ 
vestigation  aimed  at  a  particular  individual  for  reasons  of  animus,  prejudice,  or 
vindictiveness.  The  requirements  of  the  particular  case  alone  should  induce  the 
exercise  of  the  investigatory  power,  and  no  public  pronouncement  of  the  pen¬ 
dency  of  such  an  investigation  should  be  made  in  the  abencc  of  reasonable  evi¬ 
dence  that  the  law  has  been  violated  and  that  the  public  welfare  demands  it. 
[Emphasis  added.] 

In  spite  of  such  rule  which  seems  to  be  emphatic  that  “no  public  pronouncement 
of  the  pendency  of  such  an  investigation  should  be  made,”  the  defendant  has 
persisted  to  resort  to  such  practice  as  demonstrated  above.  There  was  no  public 
necessity  or  reason  for  such  conduct.  It  is  obvious  that  agency  rules  are  not 
sufficient  to  accomplish  the  necessary  restraint  in  the  use  of  publicity.  Con¬ 
gressional  action  is  needed. 

(3)  Violation  legal  canon  of  ethics. — In  the  Hawaiian  proceedings  the  instiga¬ 
tion  of  the  publicity  was  not  in  connection  with  administrative  proceedings,  but 
rather,  with  a  case  commenced  in  the  U.S.  district  court.  Under  such  circum¬ 
stances,  the  regional  administrator  appearing  as  attorney  for  the  Government, 
even  though  he  was  also  a  representative  of  the  SEC,  should  be  controlled  by 
the  canon  of  ethics  of  members  of  the  bar. 

Canon  20  of  the  canon  of  ethics  of  the  American  Bar  Association  provides  as 
follows : 

“Newspaper  publications  by  a  lawyer  as  to  pending  or  anticipated  litigation 
may  interfere  with  a  fair  trial  in  the  courts  and  otherwise  prejudice  the  due 
administration  of  justice.  Generally  they  are  to  be  condemned.  If  the  extreme 
circumstances  of  a  particular  case  justify  a  statement  to  the  public,  it  is  unpro¬ 
fessional  to  make  it  anonymously.  An  ex  parte  reference  to  the  facts  should 
not  go  beyond  a  quotation  from  the  records  and  papers  on  file  in  the  court;  but 
even  in  extreme  cases  it  is  better  to  avoid  any  ex  parte  statement.” 

(4)  Cases.- — The  courts  have  been  concerned  about  the  possibility  of  publicity 
being  used  for  oppression  as  stated  by  the  District  Court  for  the  District  of  Co¬ 
lumbia  in  Bank  of  America,  National  Trust  &  Savings  Association  Vi.  Douglas 
(105  Fed.  2d  100  (DC  Cir.  1939) ) ,  wherein  it  was  stated : 

“It  is  not  difficult  to  see  that  such  a  power  might  easily  be  made  an  instru¬ 
ment  of  oppression  *  *  *  in  addition  to  this,  pretrial  publication  of  evidence — 
labeled  as  believed  to  be  true— -ought,  we  think,  to  be  avoided,  especially  as  ema¬ 
nating  from  the  tribunal  charged  with  the  judicial  responsibility  of  weighing  it 
and  assuring  the  accused  a  fair  hearing.” 

In  a  case  involving  the  SEC  the  court  stated  that  it  saw  no  need  or  necessity 
for  press  releases  as  issued  by  the  Commission.  In  Gilligan  Will  and  Co.  v.  SEC 
(267  F.  2d  461  (2d  Cir.  1939) )  the  court  stated : 

“*  *  *  While  we  of  course  express  no  opinion  on  the  correctness  of  Commis¬ 
sioned  Sargent’s  assertion  that  section  5  of  the  Administrative  Procedure  Act 
does  not  permit  such  participation  as  occurred  here  by  the  Commission  itself  in 
both  the  release  and  subsequent  proceedings,  we  think  it  appropriate  to  express 
our  doubts  whether  such  participation  was  either  necessary  or  desirable. 

“Apart  from  section  5  and  the  restrictions  it  may  impose,  the  Commission’s  re¬ 
putation  for  objectivity  and  impartiality  is  open  to  challenge  by  the  adoption 
of  a  procedure  from  which  a  disinterested  observer  may  conclude  that  it  has 
in  some  measure  adjudged  the  facts  as  well  as  the  law  of  a  particular  case  in 
advance  of  hearing  it.  There  would  appear  to  be  no  such  conflict  between  the 
Commissioner’s  duty  to  inform  the  public  and  its  duty  to  prosecute  as  would 
necessitate  the  use  of  press  releases  of  the  kind-  here  questioned”  (468-9). 
[Emphasis  added.] 

In  SEC  v.  Harrison  ( (1948)  80  F.  Supp.  226) ,  the  District  Court  for  the  District 
of  Columbia  stated  as  follows : 

“It  is  a  well  recognized  principle  of  administrative  law,  that  investigations 
ought  to  be  so  conducted  that  harmful  publicity  will  not  be  used  in  lieu  of  sanc¬ 
tions  provided  by  law  *  *  *”  (229). 

In  Accardi  v.  Shaughnessy  (347  U.S.  260),  the  Supreme  Court  held  that  a 
deportee  could  not  have  a  fair  hearing  before  the  Board  of  Immigration  Appeals 
as  a  result  of  a  statement  made  at  a  press  conference  by  the  Attorney  General. 


266 


ADMINISTRATIVE  PROCEDURE  ACT 


(5)  Practice  persists  in  spite  of  criticism. — Professor  Loss  made  the  statement 
that  criticisms  in  the  court  decisions  have  not  caused  “the  Commission  to  discon¬ 
tinue  its  practice  of  issuing  press  releases  which  summarize  the  charges  made 
when  it  initiates  a  revocation  proceedings,  or  when  a  complaint  for  injunction 
is  filed  or  an  indictment  is  returned”  (III  Loss  1902) . 

A  law-review  commentator  in  an  article  entitled  “SEC  Commissioner’s  Partici¬ 
pation  in  Prehearing  Releases  Questioned”  reported  in  45  Virginia  Law  Review 
1053,  page  1056,  stated,  after  referring  to  the  participation  of  a  Commissioner  in  a 
press  release  stated  as  follows : 

“What  the  court  of  appeals  questioned,  and  what  is  questioned  here,  is  the 
propriety  of  such  participation.  The  committee  reports  on  the  Administrative 
Procedure  Act,  state  that  the  top  authorities  in  an  agency  may  and  should  con¬ 
fine  (themselves)  to  determining  policy  and  should  delegate  the  actual  super¬ 
vision  of  investigations  and  initiation  of  cases  to  responsible  subordinate  officers, 
but  restraint  in  this  area  can  only  come  from  the  Commission  itself  unless  and 
until  the  courts  undertake  to  define  more  precisely  the  limits  of  the  Commission’s 
discretion  to  utilize  publicity.” 

Such  restraint  to  be  effective  should  come  from  Congress  by  enacting  legislation 
which  puts  the  burden  upon  the  agency  to  justify  such  releases. 

The  Wall  Street  Journal,  on  July  19,  1963,  in  an  editorial  entitled  “A  Question 
of  Irresponsibility”  stated  in  part  as  follows : 

“One  newspaper  referred  to  it  as  a  “scathing’  indictment  of  the  Neiv  York  Stock 
Exchange.  Another  reported  how  the  exchange’s  ‘ abuses’  had  been  assailed.  A 
boldface  headline  said  the  exchange  had  been  found  ‘remiss.’  The  radio  breath¬ 
lessly  told  breakfast  listeners  about  the  ‘serious  inadequacies’  found  in  the  Na¬ 
tion’s  securities  markets.  *  *  * 

“In  fact,  Mr.  Carey  specifically  said  that  the  judgments,  analyses,  and  recom¬ 
mendations  are  not  those  of  the  Commission.  The  document  purports  to  be 
nothing  more  than  a  memorandum  from  the  staff  to  the  Commission,.  Tomorrow, 
or  next  day,  the  Commissioners  may  disclaim  any  responsibility  for  any  parti¬ 
cular  idea  or  language — after,  of  course,  all  those  snarl  words  have  been  embla¬ 
zoned  in  headlines  and  shouted  over  the  airwaves. 

“This  Is  not  the  only  curious  thing  about  this  anonymous  document.  The  bill 
of  indictment  is  indeed  replete  with  those  headline-catching  phrases  like  ‘abuses’ 
and  ‘serious  iveaknesses.’  The  actual  bill  of  particulars  is  something  else 
again.  *  *  * 

“It’s  no  place  either  for  a  responsible  Government  body  to  fire  off  with  much 
fanfare  a  report  which  has  the  coloration  of  being  official  but  which  is  actually 
by  underlings  responsible  for  nothing.  If  there  be  injury,  it  will  hardly  be  re¬ 
paired  if  Air.  Carey  and  his  fellow  Commissioners  tomorrow  tell  us  they  wash  their 
hands  of  it.”  [Emphasis  added.] 

In  spite  of  such  condemnation,  censure,  and  criticism  by  the  papers,  the  com¬ 
mentators  and  the  cases  themselves,  the  SEC  has,  without  statutory  authoriza¬ 
tion,  arrogated  to  itself  the  authority  and  propriety  of  continuing  to  defame 
American  citizens  prior  to  the  substantiation  of  any  charges  made  by  the  Com¬ 
mission.  This  practice  has  continued,  involving  these  very  companies,  even  after 
the  court  had  stated  its  concern  about  the  use  of  publicity  by  the  Commission.  In 
SEC  v.  Shasta  (C194— 62) ,  the  court  stated  : 

“But  there  is  so  much  power  here,  particularly  if  the  channels  of  publicity 
are  used  when  filings  are  made,  irrespective  of  the  outcome  of  cases,  and  par¬ 
ticularly  if  large  bodies  of  stockholders  are  circularized  in  an  attempt  to  stir  up 
something  under  some  determination  to  see  that  a  particular  person  doesn’t 
have  anything  to  do  with  securities,  no  matter  what  the  merits  of  the  particular 
securities,  if  these  are  the  facts”  (R.  89). 

The  court  further  stated  : 

“And  it  disturbs  me  about  the  problem  of  publicity.  I  have  had  too  many 
cases  here — and  too  many  would  be  ones — where  there  is  a  big  blaze  of  publicity 
on  the  comencement  of  action  by  the  Commission ;  and  then  when  the  facts 
begin  to  be  explored,  the  Commission  comes  in  and  asks  for  dismissals  and 
reduces  charges”  (R.  87). 

In  utter  disregard  of  and  in  defiance  of  such  admonition,  within  a  few  months 
after  the  Shasta  case  was  settled  the  proceedings  in  Hawaii  were  commenced 
and  such  publicity  was  again  instigated.  Such  action  was  all  the  more  repre¬ 
hensible  since  the  issue  before  the  Hawaii  court  was  whether  a  director  could 
be  represented  by  legal  counsel  for  the  company,  yet  the  publicity  imputed  and  in¬ 
ferred  illegal  and  fraudulent  sales  by  means  of  misrepresentation  which  defamed 
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the  local  director  who  was  not  individually  being  investigated  by  the  SEC.  The 
unfairness  of  this  publicity  was  recognized  by  the  district  judge  in  that  pro¬ 
ceeding  when  he  specifically  made  it  a  point  to  state  for  the  benefit  of  the  press 
that  the  director  is  not  on  trial,  is  not  being  investigated,  and  has  not  refused 
to  testify.  But  even  the  printing  of  such  a  statement  made  by  the  trial  judge 
could  not  undo  the  harm  already  perpetrated  by  defamatory  inferences  previously 
contained  in  the  newspaper  reports  emanating  from  the  instigation  of  the  release 
issued  by  the  SEC. 

D.  No  public  necessity 

In  none  of  the  instances  discussed  herein  have  there  been  the  remotest  indi¬ 
cation  of  any  public  need  or  justification  for  the  utilization  of  defamatory  news 
releases.  To  the  contrary,  the  very  nature  of  the  applications  filed  by  Shasta 
and  Keystone  showred  that  Shasta  was  attempting  to  register  its  stock  for  sale 
and  that  Keystone  was  desirous  of  terminating  its  limited  participation  in  the 
securities  business.  Likewise,  the  Hawaiian  proceedings  did  not  even  involve 
an  issue  of  alleged  illegal  sales  of  securities.  Notwithstanding,  the  SEC  resorted 
in  each  instance  to  the  reprehensible  practice  of  stigmatizing  innocent  people 
with  its  flagrant  charges  broadcast  under  the  guise  of  newsworthy  activities  by 
an  allegedly  responsible  Government  agency. 

SHASTA-SAN  DIEGO 

For  a  period  in  excess  of  6  months  Shasta  had  been  bonafidely  attempting  to 
register  its  stock  for  sale.  All  suggestions  and  recommendations  in  connection 
with  the  proposed  public  offering,  as  made  by  the  agents  of  the  SEC,  had  been 
compiled  with  by  the  company.  Although  the  statutory  waiting  period  had 
expired,  which  would  have  permitted  the  company  to  proceed  with  its  offering, 
it  had  declined  to  do  so  until  final  comments  from  the  Commission  had  been 
received  by  the  company.  After  such  compliance,  without  notification,  the  SEC 
instigated  the  San  Diego  proceedings  with  the  unsubstantiated  charges  of 
"fraud  and  deceit,”  “false  and  misleading  statements”  which  were  extensively 
discussed  in  the  publication  marked  with  the  urgency  “for  immediate  release.” 
As  was  to  be  expected,  such  a  release  did  in  fact  receive  extensive  coverage  in 
the  newspapers,  on  the  radio,  and  television. 

After  an  attempt  to  substantiate  the  widely  heralded  charges  at  a  hearing 
where  numerous  witnesses  were  subpenaed  and  testified,  and  after  the  matter 
was  briefed  and  argued  before  the  Commission,  it  held  the  decision  under 
advisement  for  2  years  and  4  months  and  then  discontinued  the  proceedings  with¬ 
out  ever  ruling  upon  those  condemnatory  claims  of  wrongdoing. 

KEYSTONE  SECURITIES  CO. 

This  company  was  formed  at  the  suggestion  of  the  staff  members  of  the  SEC 
to  be  the  underwriter  for  the  proposed  Shasta  stock  offering,  which  never  came 
about.  As  shown  by  the  Government’s  own  inspection  reports,  the  transactions 
of  this  company,  until  the  time  of  its  requested  withdrawal,  both  as  to  purchase 
and  sale  of  securities,  was  less  than  24  transactions.  The  president  of  the  com¬ 
pany  was  a  reputable  business,  civic,  and  religious  leader  in  Salt  Lake  City, 
and  because  of  the  adverse  publicity  afforded  to  Shasta  in  the  San  Diego  proceed¬ 
ings,  it  was  felt  that  the  contemplated  underwriting  of  the  proposed  sale  of  the 
Shasta  stock  should  not  be  carried  out  by  Keystone  Securities,  and  consequently, 
an  application  was  filed  to  withdraw  the  registration  of  that  company  as  a  broker- 
dealer.  Such  an  application  can  only  indicate  that  Keystone  desired  to  terminate 
its  business  as  a  securities  dealer  and  that  there  was  no  threat  or  indication  of 
any  potential  violations  of  the  securities  laws.  Where  then  is  there  any  neces¬ 
sity  or  justification  for  wide  dissemination  of  adverse  publicity  to  allegedly  pro¬ 
tect  the  public? 

Again  the  charges  were  replete  with  claims  of  fraud  and  deceit  and  false  and 
misleading  statements,  most  of  which  were  claims  of  vicarious  liability  in  an  at¬ 
tempt  by  the  SEC  to  charge  the  underwriter  with  the  alleged  wrongdoing  of  the 
company,  even  though  there  had  not  been  any  sales  of  the  stock  sought  to  be 
registered  with  the  Commission. 

The  SEC  subsequently  dropped  the  charges  of  fraud  and  deceit  and  misleading 
and  false  statements,  but  nevertheless,  coerced  a  revocation  of  the  registration 
of  Keystone  by  the  continued  threat  of  further  adverse  publicity. 
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An  attempt  by  the  company  to  orally  argue  before  the  Commission,  a  request 
for  a  private  hearing  on  the  merits  of  the  case,  which  would  have  alleviated  the 
possibility  of  further  adverse  publicity,  was  summarily  denied  by  the  Commission. 

The  facts  of  the  case  demonstrate  a  utilization  of  the  threat  of  tarnishing 
publicity  as  a  sanction  against  the  broker-dealer,  which  compelled  the  settlement 
of  the  case  by  the  exclusive  threat  of  the  continued  use  of  such  conduct  by  the 
SEC. 

HAWAIIAN  PROCEEDINGS 

These  proceedings  were  brought  for  the  sole  purpose  of  determining  whether  a 
director  of  Silver  King  Mines,  Inc.  was  required  to  appear  and  give  testimony 
without  the  presence  of  company  counsel,  whom  he  had  chosen  to  represent  him. 
The  director,  through  such  counsel  had  offered  to  make  himself  available  at  the 
San  Francisco  Office  of  the  SEC,  but  the  Commission  declined  to  take  his  testi¬ 
mony  if  he  were  to  be  represented  by  company  counsel.  A  suit  was  thereafter 
commenced  in  the  U.S.  District  Court  of  Hawaii,  to  compel  the  director’s  appear¬ 
ance  without  such  representation.  The  trial  court  ruled  against  the  Commission 
holding  that  the  attempt  by  the  Commission  to  require  the  director  to  appear 
without  such  counsel  was  not  reasonable  under  all  the  facts  and  circumstances 
of  the  case. 

Notwithstanding  the  limited  issue  presented  by  the  proceedings,  the  SEC 
instigated  a  news  release  which  resulted  in  a  news  story  as  shown  by  exhibit 
E,  which  is  replete  with  news  interest  phrases  of  “illegal  sales,”  violations  of 
the  “antifraud  provisions,”  “untrue  and  misleading  statements.” 

Although  the  SEC  will  attempt  to  exonerate  itself  by  citing  the  actual  content 
of  the  news  release  prepared  by  the  Commission,  the  facts  cannot  be  denied, 
that  the  SEC  instigated  the  publicity  by  issuing  the  release  calling  attention  to 
the  proceedings ;  that  the  defendant  had  painstakingly  included  in  the  application 
for  enforcement  of  the  subpena  details  and  repetitious  reference  to  the  alleged 
violation ;  that  even  though  the  order  for  investigations  just  referred  to  the 
violation  of  the  sections  by  number  without  classifying  their  nature,  the  applica¬ 
tion  proceeded  to  enlarge  upon  the  order  by  referring  to  the  charges  as  being 
in  violation  of  the  antifraud  provisions  of  the  statutes ;  that  the  Commission 
did  not  just  rely  on  the  news  release  issued  and  the  assumption  that  a  reporter 
would  read  the  application  and  glean  therefrom  the  disparaging  statements  con¬ 
tained  therein ;  rather  the  Commission  made  it  a  point  to  actually  deliver  to 
the  reporter  a  copy  of  the  application.  The  results  of  such  conduct  could  not  he 
any  more  certain  than  if  the  SEC  had  in  fact  written  the  article  as  it  appeared 
in  the  newspaper.  The  release  cloaked  with  the  credibility  differentially  given 
to  responsible  Government  agents,  together  with  the  interest-catching  phrases 
set  out  in  repetitious  detail  in  the  application,  manifestly  resulted  in  the  unjusti¬ 
fiable  and  detrimental  vilification  of  the  director  who  was  not  refusing  to  testify 
when  represented  by  counsel  of  his  choosing.  The  proceedings  itself  being  un¬ 
warranted,  as  so  determined  by  the  court,  in  addition  to  the  technical  nature  of 
the  issue  raised  in  the  litigation,  compels  the  conclusion  that  there  was  no 
public  necessity,  justification,  or  provocation  for  the  inexcusable  stimulation  of 
the  shameful  publicity  provoked  by  the  SEC. 

In  none  of  the  instances,  San  Diego,  Keystone,  or  Hawaii,  has  there  been  the 
slightest  indication  of  any  public  necessity  or  justification  for  the  issuance  of 
news  releases  by  the  Commission.  Shasta  had  not,  nor  wTas  it  proposing  to  make 
any  sales,  except  through  the  registration  pending  before  the  Commission.  The 
very  act  of  registering  the  stock  for  sale  was  affirmance  by  the  company  that 
it  intended  to  comply  with  the  law.  Likewise,  the  application  of  Keystone  to 
withdraw  its  registration  as  a  broker-dealer  implicitly  demonstrated  the  desire 
of  the  company  and  its  officers  to  terminate  any  activities  in  the  securities  busi¬ 
ness.  The  Hawaii  proceedings  raised  a  technical  issue,  not  directly  involved  at 
that  juncture,  with  alleged  illegal  sales  of  stock.  These  cases  do  not  even  come 
close  to  raising  a  remote  probability  that  some  public  purpose  could  be  served 
by  releasing  publicity  against  the  parties  involved.  Any  threatened  or  probable 
continued  illegal  sales  can  be  prevented  by  authorized  statutory  procedures  such 
as  the  procuring  of  a  temporary  injunction,  which  is  routinely  procured  by  the 
SEO  in  appropriate  cases.  The  Commission  can  only  be  condemned  for  the 
irresponsible  and  indefensible  resorting  to  degrading  public  releases  on  flagrant 
charges  yet  to  he  substantiated. 

E.  Inadequate  remedy  at  law 

The  accused  party  in  circumstances  where  he  is  the  victim  of  unwarranted 
publicity  is  completely  helpless  to  seek  any  redress  for  the  wrongs  inflicted  upon 
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him.  There  is  no  liability  for  defamation ;  recovery  under  the  Federal  Torts 
Claims  Act  is  not  permitted;  a  suit  for  declaratory  judgment  to  disprove  the 
charges  and  have  them  withdrawn  is  not  available ;  and  the  action  taken  in 
instigating  the  adverse  publicity  is  not,  and  normally  will  not,  result  in  an  order 
from  which  an  appeal  can  be  taken. 

Even  if  any  of  the  foregoing  remedies  might  be  available  the  relief  which  they 
would  afford  would  be  too  late  and  too  ineffectual  to  undo  the  harm  which  has 
already  been  perpetrated.  That  a  person  unjustly  accused  and  defamed  by 
such  adverse  publicity  is  irreputably  damaged  cannot  be  denied.  As  experi¬ 
enced  in  these  cases,  some  of  the  San  Diego  stockholders  thought  the  president 
of  the  company  had  been  criminally  tried  and  found  guilty  after  hearing  the 
publicity  instigated  by  the  SEC  in  making  its  unsubstantiated  charges. 

The  accused  party  cannot  sue  for  defamation  based  upon  liable  or  slander  even 
if  the  conduct  might  be  classified  as  malicious  when  it  is  performed  in  the  course 
of  a  Government  agent’s  official  duties.  Loss,  volume  3,  page  1933,  states  the 
status  of  the  law  as  follows  : 

“It  is  now  quite  clear  from  two  cases  decided  by  the  Supreme  Court  in  1959 
that  executive  officers  of  the  Government  have  an  ‘absolute  privilege’  for  defama¬ 
tory  statements  issued  in  the  course  of  their  official  duties.” 

A  suit  under  the  Federal  Torts  Claims  Act  was  dismissed  as  not  stating  a 
cause  of  action,  in  Schmidt  v.  United  States ,  198  F.  2d  32,  Cert.  Den.  344  U.S.  896. 
The  complaint  in  that  case,  in  addition  to  other  charges,  complained  that  a  mem¬ 
ber  of  the  Commission  surreptitiously  took  from  its  files  “a  supposedly  secret 
report”  of  said  inquisition  and  turned  it  over  to  the  representative  of  the  Detroit 
newspaper,  who  published  the  contents  thereof.  The  Seventh  Court  of  Appeals 
confirmed  the  judgment  of  the  district  court,  which  dismissed  the  complaint  for 
failure  to  state  a  claim  upon  which  relief  could  be  granted. 

In  Hurst  Radio,  Inc.  v.  F.C.C.,  167  F.  2d  225,  the  Circuit  Court  for  the  District 
of  Columbia  dismissed  an  action  for  declaratory  judgment  by  which  the  plaintiff 
sought  to  secure  relief  from  having  been  listed  in  a  blue  book  by  the  Federal 
Communications  Commission,  which  listing  discredited  the  plaintiff.  The  pur¬ 
pose  for  the  lawsuit  was  to  adjudicate  that  it  was  unjustly  listed  and  to  have  its 
name  taken  from  such  book,  however,  the  court  held  that  the  action  could  not  be 
sustained. 

Tho  cases  are  without  limitation  that  a  suit  will  not  lie  to  enjoin  the 
investigation. 

Section  6(e).  Sttbpenas 
(F.  27) 

This  provision  should  specify  that  the  district  courts,  in  a  subpena  enforce¬ 
ment  proceeding,  shall  have  discretionary  authority  to  issue  or  refuse  to  issue  an 
order  compelling  compliance  with  the  administrative  subpena. 

The  status  of  the  law  at  the  present  time  is  uncertain.  The  proposed  provision 
in  Senate  bill  1336  states  in  part  as  follows:  “In  any  proceeding  for  enforce¬ 
ment,  the  court  shall  issue  an  order  requiring  the  appearance  *  *  *.  The  word 
“shall”  should  be  changed  to  “may”  and  the  provision  should  further  provide 
that  the  court  may  exercise  its  judicial  discretion  and  consider  any  appropriate 
defense  to  the  requested  order  for  enforcement. 

As  demonstrated  in  the  transcript  of  record,  U.S.  Court  of  Appeals,  Tenth 
Circuit,  Shasta  v.  SEC,  which  will  be  marked  as  an  exhibit  for  introduction  at 
the  hearing,  it  is  shown  that  the  SEC  takes  the  position  that  all  it  needs  to  do  is 
make  a  request  upon  a  U.S.  district  court  and  that  the  court  is  thereafter 
required  to  issue  an  enforcement  order.  This  is  so  even  if  the  action  of  the 
Commission  is  arbitrary  and  oppressive,  amounting  to  persecution  and  an  abuse 
of  discretion.  Although  the  Commission  in  the  Shasta  proceedings  agreed  with 
the  court  to  file  an  affidavit  showing  some  reasonable  cause  why  the  subpena 
should  be  enforced,  later  failed  to  comply  with  that  agreement  with  the  court. 
The  U.S.  district  judge,  for  the  district  of  Utah,  concerning  this  matter  and  the 
status  of  the  law  under  such  circumstances,  stated  as  follows : 

“But  if  the  Government  has  nothing  to  say  in  response  to  an  apparent,  very 
arbitrary,  unexplainable  position  that  they  have  the  right  to  deny  registration 
and  to  initiate  prosecutions,  and  even  persecutions,  because  they  don’t  like  the 
promoter,  and  there  is  nothing  to  be  said  on  that  point,  I  am  going  to  look  at 
this  a  little  more  carefully  than  even  I  have  before  (R.  85). 

“I  know  that  they  say,  ‘We  have  an  investigatory  power  and  that’s  it.  But 
it  may  not  be  that  simple.  At  least  the  court  is  entitled  to  some  explanation 
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in  view  of  these  charges,  so  that  any  ruling  won’t  take  the  appearance  or  the 
substance  of  approving  things  the  court  doesn’t  approve’  (R.  85). 

“Charges  are  made  here.  Maybe  they’re  not  determinative  but  the  Commission 
representatives  simply  say,  ‘We’ll  accept  those  allegations  for  the  purpose  of  this 
hearing.’  Without  explanation.  It  disturbs  me  (R  88) . 

“And  if  the  Government  is  content  to  simply  say,  ‘ Well  we'll  admit  that's  a 
fact,  hut  what  are  you  going  to  do  about  it?”  (R.  89). 

“*  *  *  but  it  seems  to  me  that  the  Commission  can’t  expect  the  court  to 
pass  over  those  things  and  make  rulings  where  impliedly  those  serious  charges 
are  made  without  even  any  reference  to  it  and  simply  by  saying,  ‘Well, 
suppose  we’re  doing  that,  give  us  a  carte  blanche  to  go  right  ahead  anyway 
and  persecute  as  well  as  prosecute.’  I’m  going  to  do  that  reluctantly  if  I  think 
it  is  persecution  rather  than  prosecution.  I  may  have  to  do  it,  on  the  state  of 
the  law  here,  hut  we  ought  to  know  that  the  law  permits  such  unconscionable 
things,  if  those  things  are  right  and  charges  and  suggestions  are  made ”  (R.  90). 

The  court  further  stated : 

“7  have  searched  for  a  law  which  would  permit  me  to  resolve  those  things 
by  blocking  the  administrative  proceedings  at  this  point,  and  I  have  searched 
for  reason  to  do  so,  because  some  of  these  things  have  been  disturbing  to  the 
court.”  [Emphasis  added.] 

The  court  further  stated  that  it  felt  it  was  compelled  to  presume  that  the 
action  of  the  Commission  would  not  be  abused  and  that  it  could  not  interfere 
until  all  administrative  remedies  have  been  exhausted.  Although  the  court  was 
reversed  on  appeal,  when  this  matter  came  up  again  in  the  Hawaiian  proceed¬ 
ings,  the  trial  judge  again  took  a  restrictive  view  as  to  its  right  and  authority 
to  exercise  its  discretion  as  to  whether  the  subpena  should  be  enforced.  In  most 
cases  persons  yield  to  the  subpena  solely  because  of  the  air  of  authority  with 
which  the  demand  is  made  under  the  seal  of  a  U.S.  Commission.  However, 
Congress  has  wisely  restricted  enforcement  of  those  subpenas  to  the  courts. 
Such  safeguard  if  of  no  effect,  if  the  law  is  now  going  to  be  amended  to  pro¬ 
vide  that  the  courts  shall  issue  an  order  requiring  compliance.  This  merely 
makes  the  courts  a  rubberstamp  for  the  action  taken  by  the  Commission  and 
affords  the  individual  no  safeguards  whatsoever.  Not  only  should  this  dis¬ 
cretional  authority  in  the  courts  be  retained,  but  their  right  and  duty  to 
judicially  scrutinize  the  propriety  of  the  enforcement  of  the  subpena  should 
be  clearly  defined. 

Section  9.  “Sanctions  and  Powers”  (Unreasonable  Delays) 

(P.  39) 

This  section  provides  that  the  agency  shall  act  with  “reasonable  dispatch.” 
It  is  submitted  that  such  a  provision  is  not  sufficiently  definite  to  require  ex¬ 
peditious  action  by  the  administrative  agencies  as  was  contemplated  in  Con¬ 
gress  when  it  gave  them  birth.  For  example,  Congress,  in  the  Securities 
Act  of  1933  has  provided  definite  short-time  requirements  within  which  agency 
action  on  securities  offerings  is  to  be  accomplished.  The  Commission  has  at¬ 
tempted  to  carry  this  out  to  some  degree  by  further  putting  time  requirements 
on  the  hearing  examiners  with  reference  to  continuances  and  adjournments. 
Nevertheless,  the  SEC  took  under  advisement  the  Shasta  decision  after  argu¬ 
ment  on  July  31,  1962,  and  in  spite  of  two  requests  from  the  Associate  General 
Counsel  for  the  Commision  for  a  decision,  the  Commission  kept  the  same 
under  advisement  for  approximately  2  years  and  4  months,  when  it  terminated 
the  matter  on  November  24,  1964,  without  issuing  a  decision  on  the  charges 
made.  It  is  suggested  that  a  maximum  of  6  months  should  be  specified  for  an 
agency  to  keep  under  advisement  any  pending  decision. 

Likewise,  an  investigation  order  should  not  be  a  carte  blanche  for  unlimited 
continuous  investigations  and  harassment  of  a  party  by  staff  members.  In 
the  Silver  King  matter,  an  order  for  investigation  -was  issued  on  October  24, 
1962,  directing  the  staff  to  determine  whether  the  law  had  been  or  was  about  to 
be  violated.  It  would  logically  be  anticipated  that  the  staff  would  be  required 
to  make  such  a  determination  within  a  reasonable  period  of  time.  Testimony 
was  taken  from  the  president  of  the  company,  and  the  books  and  records  of 
the  company  were  procured  in  November  1962.  It  is  submitted  that  there  was 
no  evidence  of  any  past  violations  or  any  threatened  violations  which  was 
shown  by  such  an  investigation.  Nevertheless,  the  order  apparently  remained 
in  force  and  effect  because  the  staff  again  followed  the  same  procedure  in 
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the  summer  of  1964.  when  it  again  took  testimony  from  the  president  of  the 
company,  procured  the  books  and  records  from  the  company,  and  also  took 
testimony  from  other  directors  and  stockholders.  Now,  some  2 y2  years  later, 
the  order  is  still  in  effect  and  the  staff  is  still  harassing  the  company. 

It  is  respectfully  submitted  that  a  6-month  limitation  should  be  specified  so 
that  investigation  orders  would  automatically  terminate  at  that  time,  unless  for 
good  cause  shown,  the  matter  is  called  again  to  the  attention  of  the  agency  and 
the  agency  authorizes  such  continuation.  Without  such  limitation  and  control 
these  matters  go  on  endlessly ;  the  staff  members  being  permitted  to  harass  the 
public  without  any  responsible  or  authoritative  control  by  the  agencies  them¬ 
selves. 

According  to  the  26th  Annual  Report,  1962,  submitted  by  the  SEC,  the  longest 
number  of  days  that  registration  statement  was  pending  was  109  days,  with  an 
average  of  7S  days.  In  the  29th  Annual  Report,  1963,  of  the  SEC,  the  longest 
time  that  a  registration  statement  was  pending  was  77  days,  with  an  average  of 
52  days.  However,  the  Shasta  registration  statement  was  filed  on  April  19. 
1961,  and  would  have  become  effective  on  November  10,  1961,  with  the  lapse  of 
approximately  200  days.  However,  the  San  Diego  proceedings  were  commenced 
on  November  9,  1962.  These  proceedings  were  not  argued  before  the  Commis¬ 
sion  until  approximately  8  months  later  on  July  31,  1963.  The  Commission  then 
held  the  matter  under  advisement  until  November  24,  1964.  From  the  date  of  fil¬ 
ing  in  April  1961  until  November  1964,  approximately  3  years  7  months  elapsed 
and  the  matter  was  only  settled  then  as  a  result  of  an  offer  of  settlement  made 
by  the  company.  This  delay  by  the  Commission  persisted  even  though  claims  of 
unreasonable  delays  were  being  asserted  by  Shasta,  both  before  the  U.S.  District 
Court  for  the  District  of  Utah  and  before  the  Tenth  Circuit  Court  of  Appeals.  As 
a  result  of  these  claims  of  unreasonable  delays  made  by  the  company,  the  Asso¬ 
ciate  General  Counsel  for  the  Commission  on  two  separate  occasions  requested 
through  the  Secretary  that  a  decision  be  entered  since  the  matter  was  a  source 
of  embarrassment  to  him  before  the  courts.  It  is  obvious  from  the  foregoing 
that  some  time  limitation  should  be  incorporated  in  the  law  to  prevent  such 
abuses. 

Section  5(a)  (7)  (c)  Settlement 
(P.  24) 

This  proposed  subdivision  contemplates  that  all  parties  would  be  given  an  op¬ 
portunity  to  submit  offers  of  settlement.  It  is  recommended  that  the  provision 
further  provide  that  the  parties  be  present  before  the  Commission  to  explain  and 
argue  why  the  proposed  settlement  should  be  adopted.  In  some  agencies  the 
practice  has  been,  and  still  is,  to  only  permit  staff  members  to  present  an  offer 
of  settlement. 

In  the  Keystone  matter,  the  SEC  would  not  even  bother  itself  to  hear  argu¬ 
ments  by  the  accused  or  permit  him  to  present  his  reasons  as  to  why  the  hear¬ 
ing  should  be  private  instead  of  public.  The  request  to  orally  argue  the  proposed 
settlement,  or  in  the  alternative  to  have  the  matter  heard  at  a  private  hearing 
instead  of  a  public  hearing,  was  summarily  denied  without  even  permitting  coun¬ 
sel  to  appear  before  the  Commission. 

Such  conduct  on  the  part  of  the  Commission  has  been  criticized  but  never¬ 
theless  persists.  3  Loss  1896  comments  upon  that  criticism  as  follows : 

“One  of  the  few  criticisms  directed  at  the  SEC  by  the  Hoover  Commissions 
Committee  on  Independent  Regulatory  Commission  was  that  the  staff  usually 
presents  the  problem  alone,  together  with  its  own  views  and  its  version  of  the 
opposing  arguments,  before  the  Commission  decides  whether  it  will  hear  the  per¬ 
son  making  the  inquiry.  The  committee  recommended  that  outside  counsel  be 
permitted  to  attend  the  initial  staff  presentation  and  respond  to  it  before  the 
Commission  makes  up  its  mind,  although  subsequent  discussions  between  the 
Commission  and  the  staff  should  not  be  precluded  and  the  Commission  should 
still  be  free  to  refuse  or  hear  frivolous  appeals.” 

Section  6(d).  Investigations 

(P.  27) 

The  right  of  every  person  to  procure  a  copy  of  evidence  submitted  by  him 
should  be  retained  as  proposed  in  the  Senate  bill.  At  the  time  that  testimony 
was  procured  from  the  president  of  Silver  King  Mines,  Inc.,  on  November  2, 1962, 
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the  SEC  would  not  agree  to  provide  him  with  a  copy  of  his  testimony,  nor  would 
they  permit  him  to  have  present  his  own  court  reporter  for  the  purpose  of 
recording  such  testimony.  The  witness  thereafter  was  compelled  to  proceed 
and  give  testimony  without  any  assurance  that  he  would  be  permitted  to  pro¬ 
cure  a  copy  of  the  same,  even  though  the  representatives  for  the  Commission 
had  at  this  time  in  open  court  maintained  that  they  were  hopeful  of  procuring 
evidence  wTith  which  they  could  make  a  criminal  reference  to  the  Department 
of  Justice. 

Concerning  such  practice,  the  U.S.  district  judge  for  the  district  of  Utah, 
stated  as  follows : 

“Why  not?  Why  in  would  should  a  party  who  is  called  upon  to  testify  before 
an  administrative  agency  in  this  sort  of  thing  be  told  that  he  might  not  even  be 
able  to  have  a  transcript  of  the  statement  he  makes?  That  thing  is  so  revolting 
to  me  as  an  attorney-judge.  I  can’t  even  understand  it.  Can  you  think  of  any 
reason  why  a  party  called  upon  to  testify  before  an  administrative  agency  in  an 
official  hearing  or  otherwise  shouldn’t  be  forthrightly  told,  ‘Of  course  you  can 
have  a  copy  of  what  you  say  here  and  testify  to  before  us’? 

“A  grand  jury  might  be  a  little  different  thing,  because  we  have  the  idea  of 
secrecy  there  involving  a  different  principle ;  but  is  there  some  rule  that  I  don’t 
know  anything  about  that  commends  the  idea  that  a  person  can  be  subpenaed  to 
testify,  and  yet  be  deprived  of  a  copy  of  what  he  says?” 

RES  AJUDICATA  AND  ABATEMENT 

It  is  suggested  that  section  5  entitled  “Adjudications”  should  include  a  section 
which  prohibits  an  agency  from  harassing  an  accused  with  two  separate  pro¬ 
ceedings  at  the  same  time  involving  the  same  issues.  In  the  Shasta  case,  after 
the  extensive  hearing  conducted  at  San  Diego,  the  SEC  still  attempted  to  harass 
the  accused  by  proceeding  with  what  it  called  a  private  investigation  based 
upon  an  order  issued  the  same  date  as  the  public  hearing  and  which  was  to  de¬ 
termine  the  same  issues  as  raised  in  the  public  hearing.  While  the  matter  was 
under  advisement  for  consideration  by  the  Commission,  based  upon  a  record  of 
approximately  1,600  pages  and  numerous  exhibits,  the  staff  members  of  the 
Commission  were  still  attempting  to  carry  on  a  private  investigation  to  attempt 
to  determine  the  same  issues  then  under  consideration  by  the  Commission.  Such 
repetitious  harassing  of  the  persons  involved  should  be  prohibited  by  Congress. 
The  companies  mentioned  above  have  been  put  to  an  expense  in  excess  of 
$38,000  in  the  numerous  litigations  and  investigations  commenced  by  the  SEC. 
It  should  not  be  required  to  submit  to  two  proceedings  carried  on  at  the  same 
time  to  determine  the  same  issue.  For  a  detailed  discussion  of  the  facts  and  law 
involving  this  issue  see  the  brief  marked  as  “Exhibit”  and  submitted  in  this 
hearing  entitled  “Shasta  v.  SEC  Before  the  United  States  Tenth  Circuit  Court 
of  Appeals.” 

CONCLUSION 

For  a  long  time  the  power,  authority,  and  jurisdiction  of  administrative  agen¬ 
cies  has  flourished  to  such  an  extent  that  all  citizens  in  our  complex  society  are 
affected  thereby.  The  agencies  themselves  have  usurped  and  arrogated  author¬ 
ity  which  initially  may  not  have  been  intended  by  Congress.  The  courts  have 
likewise  contributed  to  the  problem  by  liberally  interpreting  agency  authority 
and  refusing  to  interfere  until  the  administrative  processes  have  been  completed. 
The  extreme  to  which  this  course  of  administrative  interpretation,  with  judicial 
sanction,  if  not  encouragement,  can  be  carried  is  demonstrated  in  the  cases 
mentioned  herein.  These  cases  are  not  exceptional  only  that  the  agency  was 
challenged  and  the  matter  has  now  been  called  to  the  attention  of  Congress. 
The  files  of  the  administrative  agencies  would  show  multitudinous  examples  of 
unnoticed,  unregarded  instances  where  the  authority  asserted  by  the  agencies 
is  submissively  accepted.  As  Congress  is  now  doing,  such  practices  and  pro¬ 
cedures  should  be  carefully  scrutinized  and  restraints  should  be  placed  upon 
these  agencies,  with  clear-cut  definitions  of  authority  for  the  courts  to  require 
compliance  with  such  congressional  limitations. 

The  problem  presented  and  the  role  of  the  courts  was  aptly  stated  in  United 
States  v.  Wheeling  Downs,  72  F.  Supp.  882  wherein  the  court  stated  as  follows: 

“These  proceedings  were  substantially  devoid  of  an  adherence  to  our  funda¬ 
mental  principal  of  government  of  delegated  powers.  I  fail  to  find  in  any  of  the 
proceedings  prior  to  the  filing  of  the  injunction  suit  that  adherence  to  right, 
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justice,  and,  I  might  say,  courtesy,  to  which  a  citizen  is  entitled  from  repre¬ 
sentatives  of  the  Government.  We  have  witnessed  the  growth  of  what  is  called 
by  some  the  fourth  branch  of  the  Government,  the  administrative  agency  group. 
If  administrative  agencies  are  to  seek  resort  to  this  court,  or  to  other  courts  of 
this  land  to  enforce  their  ukase,  they  shall  have  to  demonstrate  that  they  have 
complied  with  the  law  which  gave  them  birth.  This  court  will  never  be  used 
as  an  upper  tribunal  of  an  administrative  agency,  but  will  always  be  mindful 
of  the  reason  for  its  creation,  to  balance  the  rights  of  an  individual  and  his 
Government  in  accordance  with  law  and  justice  (77  F.  Supp.  882,  885). 

As  demonstrated  by  these  cases,  which  are  only  examples  of  unnumbered 
instances  of  similar  administrative  abuses,  where  there  has  been  no  public 
necessity  for  the  instigation  of  defamatory  publicity ;  where  such  irresponsible 
conduct  has  been  premeditated  and  intentional ;  where  such  action  is  without 
express  authority  and  in  violation  of  administrative  policies  and  procedures ; 
where  such  conduct  persists  in  spite  of  criticisms  by  the  courts,  legal  commenta¬ 
tors  and  the  press ;  where  there  is  no  adequate  remedy  or  redress  at  law ;  where 
unreasonable  delays  deny  parties  of  their  rights  afforded  by  law ;  where  rights 
to  copies  of  statements  made  before  a  Commission  are  denied ;  where  ex  parte 
presentations  of  offers  of  settlement  are  sanctioned ;  where  multiple  harassing 
proceedings  are  allowed ;  and  where  unwarranted,  unjustified,  reprehensible 
conduct  defames  and  stigmatizes  American  citizens  in  violation  of  fundamental 
rights  guaranteed  by  the  Constitution,  it  is  only  right  and  proper  that  Congress 
redefine  the  authority  delegated  to  such  agencies,  to  prevent  abuses  and  to  assure 
government  in  accordance  with  law  and  justice. 

Respectfully  submitted. 

Dan  S.  Bushnei,l. 


Exhibit  A 


[For  Immediate  release  Nov.  14,  1961] 


Securities  and  Exchange  Commission,  Washington,  D.C. 

Securities  Act  of  1933. 

Release  No.  4428. 

Securities  Exchange  Act  of  1934. 

Release  No.  6670. 

The  Securities  and  Exchange  Commission  has  ordered  proceedings  under  the 
Securities  Exchange  Act  of  1934  to  determine  whether  Kay  L.  Stoker,  president 
of  Cascade  Corp.  (“Cascade”),  of  Salt  Lake  City,  violated  the  registration  and 
antifraud  provisions  of  the  Federal  securities  laws  in  the  offer  and  sale  of  stock 
of  Shasta  Minerals  &  Chemicals  Co.  (“Shasta”)  and  of  American  Oil  &  Minerals, 
Inc.  (“American  Oil”),  and,  if  so,  whether  Cascade’s  broker-dealer  registration 
should  be  revoked. 

The  Commission  also  has  ordered  “stop  order”  proceedings  under  the  Securities 
Act  of  1933  which  challenge  the  accuracy  and  adequacy  of  various  informational 
disclosures  in  a  registration  statement  filed  by  Shasta  on  April  24,  1961.  In  this 
statement,  Shasta  proposed  the  public  offering  of  500,000  common  shares  at  $2.50 
per  share  through  Keystone  Securities  Co.  According  to  the  prospectus,  Shasta 
(also  of  Salt  Lake  City)  is  engaged  in  the  acquisition,  exploration,  and  (if  war¬ 
ranted)  development  of  properties  in  the  West  Shasta  copper-zinc  mining  dis¬ 
trict,  Shasta  County,  Calif.,  including  the  production  of  sulfuric  acid.  The  com¬ 
pany  has  outstanding  1,392,242  common  shares.  Stoker  also  is  listed  as  Shasta’s 
president. 

According  to  the  Commission’s  order,  its  staff  charges  that  information 
developed  in  its  investigation  tends  to  show  that  Stoker,  in  the  sale  of  un¬ 
registered  stock  of  American  Oil  since  January  1959  and  of  Shasta  since  August 
1965,  “engaged  in  acts,  practices,  and  a  course  of  business  which  would  and  did 
operate  as  a  fraud  and  deceit”  upon  the  purchases  of  such  stock,  in  that  he  made 
false  and  misleading  statements:  (a)  With  respect  to  American  Oil  (said  to  have 
outstanding  about  2,750,000  shares  of  assessable  stock),  concerning  the  listing 
of  its  stock  on  the  New  York  Stock  Exchange,  the  safety  of  an  investment  in 
American  Oil,  the  assessability  of  and  prior  record  of  assessments  on  American 
Oil  stock,  American  Oil’s  financial  condition,  and  the  use  of  proceeds  of  the  sale 
of  American  Oil  stock;  and  (b)  with  respect  to  Shasta,  concerning  the  amount 
of  ore  blocked  out  and  ready  to  be  mined  by  Shasta  the  grade  and  value  of  its 
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blocked-out  ore,  a  smelter  which  had  been  or  was  to  he  built  on  or  near  the 
mining  properties,  use  of  the  proceeds  of  the  sale  of  Shasta  stock,  the  financial 
condition  of  and  the  safety  of  an  investment  in  Shasta,  the  listing  of  Shasta 
stock  on  the  New  York  Stock  Exchange,  the  ability  of  Shasta  shareholders  to 
get  their  money  back,  and  the  availability  of  a  rescission  offer  to  all  Shasta  share¬ 
holders  and  the  reason  for  making  such  offer. 

The  staff  further  charges  that  the  reported  information,  if  true,  tends  to  show 
that  Stoker  violated  the  registration  and  antifraud  provisions  of  the  Federal 
securities  laws.  The  Commission’s  order  schedules  a  hearing  for  November  24, 
1961,  in  San  Diego,  Calif,  (room  332,  U.S.  Courthouse,  325  West  F  Street)  to 
take  evidence  on  the  foregoing  for  the  purpose  of  determining  whether  Stoker 
did  violate  the  said  provisions  of  the  laws  and,  if  so,  whether  the  broker- 
dealer  registration  of  Cascade  should  be  revoked. 

With  respect  to  Shasta’s  registration  statement,  the  Commission  asserts  that 
it  has  reasonable  cause  to  believe  that  the  statement  and  accompanying  prospectus 
are  false  and  misleading  in  respect  of  various  information  disclosures,  including 
the  reported  information  with  respect  to  (1)  the  relationships  among  Shasta 
and  its  predecessor  (Shasta  Copper  &  Uranium  Co.,  Inc.),  Stoker,  Woodville  S. 
Walker,  Walker  Engineering  Co.,  Keystone  Securities,  Russ  Ballard,  American 
Oil,  and  Cascade;  (2)  past  sales  of  securities  of  Shasta  and  its  predecessor  and 
of  American  Oil  by  Shasta,  its  promoters,  management  officials  and  controlling 
persons,  in  violation  of  the  Securities  Act  registration  and  antifraud  provisions 
and  the  extent  of  contingent  liabilities  which  may  have  arisen  by  reason  of  such 
sales;  (3)  the  reasons  for  which  Phelps-Dodge  Corp.  withdrew  from  and  termi¬ 
nated  a  joint  venture  agreement  with  Shasta  for  the  exploration  and  develop¬ 
ment  of  properties  owned  by  Shasta;  (4)  the  personnel  and  experience  of  the 
underwriter  (Keystone  Securities)  ;  and  (5)  Shasta’s  financial  statements. 

The  stop  order  proceedings  with  respect  to  Shasta’s  registration  statement 
have  been  consolidated  with  those  involving  Cascade,  and  the  consolidated  hear¬ 
ing  will  commence  November  24  in  San  Diego,  as  indicated  above.  [Italic 
added.] 

/ - 

Exhibit  B 

[From  the  Evening  Tribune,  San  Diego,  Calif.,  Nov.  15] 

Shasta  Stock  Case  Hearing  To  Be  Here 
(Tribune  Washington  Bureau,  Copley  News  Service) 

Washington. — The  Securities  and  Exchange  Commission  last  night  chose 
San  Diego  for  a  hearing  on  charges  of  malpractice  in  the  sale  of  mining  stock. 

two  companies  cited 

The  hearing  will  be  consolidated  to  cover  Government  charges  against  two 
companies,  Shasta  Minerals  &  Chemical  Co.  and  American  Oil  Minerals,  Inc., 
Kay  L.  Stoker,  of  Salt  Lake  City,  is  listed  as  the  president  of  both  firms.  A 
commission  spokesman  said  San  Diego  was  selected  for  the  hearing  because 
numerous  San  Diegans  have  purchased  stock  in  the  two  companies. 

“fraud  and  deceit” 

He  said  “a  dozen  or  so”  San  Diego  investors  may  be  called  to  testify.  The 
spokesman  said  Commission  rules  prevented  him  from  identifying  any  stock¬ 
holders  before  the  hearing. 

Among  the  Commission  charges  against  Stoker  is  that  he  “engaged  in  acts, 
practices,  and  a  course  of  business  which  ivould  and  did  operate  as  a  fraud  and 
a  deceit ”  upon  stock  purchasers.  The  Commission  already  has  challenged  the 
accuracy  of  portions  of  a  registration  statement  filed  with  Commission  last 
April  24  by  Shasta. 

1,392,242  SHARES 

In  the  statement,  the  company  proposed  to  sell  560,000  common  shares  of 
stock  at  $2.50  a  share.  According  to  the  Commission,  the  company  has  a  total 
of  1,392.242  shares  outstanding.  [Italic  added.] 
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Exhibit  C 

[For  release  July  24,  1962] 

Violations  Charged  to  Keystone  Securities 

The  SEC  has  ordered  proceedings  under  the  Securities  Exchange  Act  of  1934 
to  determine  whether  Keystone  Securities  Corp.,  of  826  South  Main  Street,  Salt 
Lake  City,  violated  prohibitions  of  that  act  and  the  Securities  Act  of  1933 
against  manipulation  and  fraud  and,  if  so,  whether  its  broker-dealer  registration 
should  be  revoked. 

Keystone  has  been  registered  with  the  Commission  as  a  broker-dealer  since 
July  12,  1961,  and  M.  R.  (Russell)  Ballard,  Jr.,  is  its  president.  In  its  order, 
the  Commission  recites  charges  of  its  staff  that  information  developed  in  an 
investigation  tends  to  show  that  certain  activities  of  Keystone  and  Ballard 
with  respect  to  Shasta  Minerals  &  Chemical  Co.  violated  the  said  provisions  of 
the  Federal  securities  laws.  Shasta  filed  a  registration  statement  with  the 
Commission  in  April  1961  proposing  the  public  offering  of  500,000  shares  of 
Shasta  common  at  $2.50  per  share.  That  statement,  as  amended,  names  Keystone 
as  underwriter.  The  staff  charges  that  the  Shasta  registration  statement 
(against  which  “stop  order”  proceedings  are  pending  under  the  Securities  Act) 
contains  false  and  misleading  information  and  omits  material  facts  with  respect 
to  the  following,  and  that  Keystone  and  Ballard  aided  and  abetted  Shasta  in 
its  filing:  (a)  prior  sales  of  Shasta  stock  in  violation  of  section  17  of  the 
Securities  Act  and  the  true  facts  surrounding  a  January  and  February  1961 
rescission  offer  by  Shasta;  (b)  financial  statements  and  the  financial  condition 
of  Shasta;  (c)  the  relationship  of  Shasta,  its  promoters  and  management  offi¬ 
cials,  with  Keystone  and  Ballard ;  (d)  the  activities  of  Shasta,  Kay  L.  Stoker  and 
others  in  the  offer  and  sale  of  Shasta  stock  in  violation  of  sections  5  and  17 (a) 
of  the  Securities  Act;  and  (e)  the  fact  that  Phelps-Dodge  Corp.  withdrew  from 
its  joint  venture  with  Shasta  because  the  results  were  unfavorable  from  the 
standpoint  of  Phelps-Dodge. 

The  staff  further  charges  that,  in  the  offer  and  sale  of  Shasta  common  during 
the  period  January  to  November  1961,  Keystone  and  Ballard  engaged  in  activ¬ 
ities  which  operated  as  a  “fraud  and  deceit”  upon  certain  persons  in  that  (1) 
in  addition  to  the  foregoing,  and  for  the  purpose  of  conditioning  and  inducing 
investors  to  purchase  Shasta  stock  to  be  offered  under  the  said  registration  state¬ 
ment,  they  offered  and  sold  Shasta  shares  at  prices  ranging  from  $1.50  to  $1.60 
per  share  to  certain  members  of  the  Shasta-Stoker  group,  which  prices  were  in 
excess  of  those  previously  charged  public  investors;  and  (2)  distributed  a  letter 
to  Shasta  shareholders  for  the  purpose  of  inducing  their  purchase  of  Shasta 
shares  to  be  offered  under  the  registration  statement,  and  included  therein  cer¬ 
tain  false  and  misleading  information,  including  that  with  respect  to  the  stage 
of  development,  nature  of,  and  potential  value  of  Shasta’s  mining  properties. 
The  filing  of  a  false  financial  statement  by  Keystone  and  its  violation  of  the 
Commisison’s  recordkeeping  requirements  also  are  charged  by  the  staff. 

A  hearing  will  be  held,  at  a  time  and  place  to  be  announced,  for  th  epurpose 
of  taking  evidence  to  determine  whether  the  staff  charges  are  true,  and,  if  so. 
whether  Keystone’s  broker-dealer  registration  should  be  revoked.  [Italic  added.] 


Exhibit  D-l 

[From  the  Wall  Street  Journal,  July  25,  1962] 

SEC  Orders  Hearings  on  Alleged  Violations  by  Keystone  Securities 

AGENCY  SAYS  STUDY  TENDS  TO  SHOW  FIRM  ADDED  SHASTA  MINERALS  IN  FILING  FALSE 

REGISTRATION 

(By  a  Wall  Street  Journal  staff  reporter) 

Washington. — The  Securities  and  Exchange  Commission  ordered  proceedings 
to  determine  whether  Keystone  Securities  Corp.,  Salt  Lake  City,  violated  the 
securities  laws  in  connection  with  an  offering  of  Shasta  Minerals  &  Chemical  Co. 

The  SEC  said  it  will  schedule  a  hearing  to  determine  whether  Keystone  vio- 
lated  the  “prohibitions  *  *  *  against  manipulation  and  fraud”  and,  if  so,  whether 
its  broker-dealer  registration  should  he  revoked. 

Loss  of  its  registration  means  a  broker-dealer  can  no  longer  engage  in  an  in¬ 
terstate  securities  business. 
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Iii  Salt  Lake  City  officials  of  Keystone  couldn’t  be  reached  immediately  for 
comment. 

The  SEC  said  Shasta  Minerals  &  Chemical  filed  a  registration  statement  with 
the  Commission  in  April  1961  proposing  a  public  offering  of  500,000  common  shares 
at  $2.50  a  share.  Keystone  was  named  the  underwriter  of  the  planned  offering, 
the  agency  said. 

The  Commission  said  an  investigation  by  itself  “ tends  to  shoio”  that  the 
Shasta  registration  statement  “ contains  false  and  misleading  information'’ 
and  that  Keystone  and  its  president ,  M.  R.  Ballard,  Jr.,  “aided  and  abetted 
Shasta  in  its  filing.’'  The  allegedly  false  information  and  the  ommission  of  “ mate¬ 
rial  facts,”  according  to  the  SEC,  related  to  Shasta’ s  financial  condition;  its 
relationship  with  Keystone  and  Mr.  Ballard;  the  activities  of  Shasta  and  other 
in  the  offer  of  Shasta  stock  in  violation  of  the  Securities  Act;  and  “the  fact  that 
Plierlys-Dodge  Corp.  withdrew  from  its  joint  venture  with  Shasta  because  the 
results  were  unfavorable  from  the  standpoint  of  Phelps-Dodge.” 

The  SEC  staff  further  charged  that  between  January  and  November  last  year 
Keyston  and  Mr.  Ballard  “ engaged  in  activities  which  operated  as  a  fraud  and 
deceit  upon  certain  persons.”  The  charge  was  that  they  offered  and  sold  Shasta 
shares  to  certain  individuals  “ for  the  purpose  of  conditioning  investors”  to  buy 
the  stock  that  was  to  be  offered  under  the  registration  statement.  Moreover,  the 
staff  alleged,  they  distributed  to  Shasta  shareholders  a  letter  intended  to  induce 
further  purchases  of  Shasta  shares.  The  letter,  the  staff  charged,  contained 
“ certain  false  and,  misleading  information”  concerning  the  development  and  poten¬ 
tial  value  of  Shasta’s  mining  properties.  [Italic  added.] 


Exhibit  D-2 

Securities  Firm  Facing  SEC  Hearing 

Keystone  Securities  Corp.  and  its  president  have  been  charged  by  the  Securi¬ 
ties  and  Exchange  Commission  with  engaging  in  practices  which  violate  Federal 
law. 

In  an  order  from  the  Denver  regional  office,  the  SEC  ordered  a  hearing  to 
determine  whether  the  Salt  Lake  firm,  headed  by  President  M.  R.  Ballard,  Jr., 
should  lose  its  brokerage  registration. 

The  charges  involve  sale  of  Shasta  Minerals  &  Chemical  Co.  stocks,  in  which 
Keystone  was  an  underwriter.  The  SEC  claims  the  registration  statement  pro¬ 
posing  a  public  offering  of  500,000  shares  contained  false  and  misleading  informa¬ 
tion  and  omits  material  facts. 

Charges  Face  S.  L.  Concern 

The  Securities  and  Exchange  Commission  has  ordered  proceedings  to  deter¬ 
mine  whether  Keystone  Securities  Corp.,  826  S.  Main,  has  violated  prohibitions 
of  the  Securities  Exchange  Act  of  1934  and  the  Securities  Act  of  1933. 

The  Denver  regional  office  announced  its  action  Wednesday  to  determine 
whether  Keystone’s  broker-dealer  registration  should  be  revoked. 

It  noted  that  Keystone  has  been  registered  with  the  Commission  as  a  broker- 
dealer  since  July  12,  1961,  and  that  M.  R.  (Russell)  Ballard,  Jr.,  is  its  president. 

In  its  order,  the  Commission  charges  that  certain  activities  of  Keystone  and 
Mr.  Ballard  with  respect  to  Shasta  Minerals  &  Chemical  Co.  are  in  violation  of 
provisions  of  the  Federal  securities  laws. 

The  charges  allege  that  a  Shasta  registration  statement  proposing  public 
offering  of  500,000  shares  of  Shasta  common  with  Keystone  as  underwriter,  con¬ 
tains  false  and  misleading  information  and  omits  material  facts.  [Italic  added.] 


Exhibit  E 

[From  Honolulu  Advertiser,  Wednesday,  Feb.  3,  1965] 

SEC  Probes  Mine  Stock  Sales  Here 

The  Securities  and  Exchange  Commission  is  conducting  an  investigation  here 
into  sales  of  a  Nevada  mining  company’s  stock  to  Hawaii  investors  to  determine 
whether  such  sales  violated  Federal  laws. 

The  company  involved  is  the  Silver  King  Mine,  Inc.,  of  Ely,  Nev.  An  unknown 
amount  of  the  stock  was  sold  here  last  year. 
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The  SEC  probe  was  disclosed  in  a  petition  filed  by  the  SEC  in  Federal  court 
here.  The  petition  requests  the  court  to  order  a  Honolulu  stockholder  of  the 
Nevada  firm  to  testify  before  SEC  investigators  here. 

The  Honolulan,  Charles  Y.  Higashi,  of  2918  Manoa  Road,  identified  as  both  a 
director  and  stockholder  of  Silver  King  Mine,  has  been  ordered  by  Federal  Judge 
Martin  Pence  to  appear  at  10  a.m.  Monday  to  show  cause  why  Higashi  should 
not  be  ordered  to  testify  and  produce  certain  documents  as  requested  by  an  SEC 
subpena. 

The  petition  notes  that  Higashi  failed  to  appear  as  requested  in  the  SEC  sub¬ 
pena  on  January  27  before  Arthur  E.  Pennekamp,  SEC  regional  administrator 
from  San  Francisco,  who  is  heading  the  SEC  probe  here. 

The  petition  says  that  the  SEC  investigation,  which  began  in  late  1962  on  the 
mainland,  is  being  conducted  “to  determine,  among  othe)'  things,  whether  in  the 
offer  and  sale  of  shares  of  Silver  King  Mine,  Inc.,  certain  persons,  including  Kay 
L.  Stoker,  have  violated  or  are  about  to  violate  the  registration  provisions  *  *  * 
of  the  Securities  Act  of  1933  *  *  *  and  the  antifraud  provisions  of  the  Securities 
Exchange  Act  of  193\.” 

Stoker  is  identified  as  a  director,  principal  promoter,  one  of  the  incorporators, 
and  a  susbtantial  stockholder  of  Silver  King  Mine. 

The  petition  states  that  no  registration  statement  has  ever  been  filed  with  the 
SEC  on  any  securities  of  Silver  King  Mine,  yet  Stoker  and  others  have  been  offer¬ 
ing  and  selling  the  stock  through  interstate  commerce.  Such  sales  would  he 
illegal,  the  petition  added,  “unless  exemptions  provided  in  the  act  (Securities 
Act  of  1933)  are  available” 

The  petition  also  says  that  the  SEC  probe  thus  far  indicates  that  Stoker  and 
others  have  made  statements  to  purchasers  and  prospective  purchasers  of  Silver 
King  Mine  stock  that  were  untrue  and  misleading  “ concerning ,  among  other 
things,  the  value  of  the  assets  of  Silver  King  Mines.” 

The  petition  adds  that  “many  of  the  aforementioned  offers  and  sales  of 
securities  of  Silver  King  Mine  were  made  in  Hawaii.  Among  the  persons 
through  whom  such  offers  and  sales  in  Hawaii  were  effected  was  Charles  Y. 
Higashi  *  * 

It  also  listed  a  Don  Jenks  and  John  H.  Peterson  as  also  being  involved  in  sales 
of  the  stock  here.  (Jenks  is  a  mainland  resident ;  Peterson  resides  on  Windward 
Oahu.) 

Neither  Peterson  nor  Higashi  was  available  for  comment  last  night. 

The  petition  made  no  mention  of  how  much  Silver  King  Mine  stock  was  sold 
here.  The  offering  and  sales  of  the  stock  took  place  here  last  year  before  being 
halted  by  the  State  department  of  regulatory  agencies.  The  department  forced 
the  cancellation  of  some  of  the  sales,  but  an  unknown  amount  is  believed  to  have 
been  completed. 


[From  Honolulu  Star-Bulletin,  Feb.  3,  1965] 

Man  Subpen aed  Again  in  Case  of  Securities  Sales 

Federal  District  Court  Judge  Martin  Pence  has  signed  an  order  requiring 
Charles  Y.  Higashi.  2918  Manoa  Road,  to  appear  before  him  at  10  a.m.  Monday. 

The  order  was  signed  Monday  after  an  application  by  Arthur  E.  Pennekamp, 
an  officer  of  the  Securities  and  Exchange  Commission,  concerning  an  investiga¬ 
tion  of  the  sale  of  securities  of  Silver  King  Mines,  Inc.,  of  Ely,  Nev. 

The  application  alleges  that  Higashi  failed  to  appear  in  district  court  Januarv 
27  after  being  subpenaed  to  testify  in  the  investigation. 

According  to  information  filed  with  the  court,  Silver  King  Mine  securities  and 
stock  have  been  sold  in  violation  of  the  1933  Federal  Securities  Act. 

The  Silver  King  stock  is  believed  to  be  worth  $1,250,000.  [Italic  added.] 


Exhibit  F 

[For  immediate  release  Feb.  1,  1965] 

Securities  and  Exchange  Commission,  San  Francisco  Regional  Office, 

San  Francisco,  Calif. 

(Litigation  Release  No.  3147) 

The  Securities  and  Exchange  Commission  today  announced  that  it  has  filed 
an  application  in  the  U.S.  district  court  in  Honolulu  for  an  order  requiring 
Charles  Y.  Higashi,  of  Honolulu,  to  obey  a  subpena  previously  served  on  him 
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by  the  Commission.  The  subpena  required  him  to  appear  and  testify  on  January 
27,  1965,  before  Arthur  E.  Pennekamp,  an  officer  of  the  Commission,  in  connection 
with  its  investigation  of  the  sale  of  securities  of  Silver  King  Mines,  Inc.,  of 
Ely,  Nev. 

The  application  alleges  that  Mr.  Higashi  failed  to  appear  on  the  date  designated. 

The  Honorable  Martin  Pence,  judge  of  the  U.S.  district  court,  signed  an  order 
requiring  Mr.  Higashi  to  appear  before  him  on  February  8,  1965,  at  10  a.m.  and 
show  cause  why  an  order  of  the  court  should  not  be  issued  requiring  him  to 
testify  and  produce  certain  documents  as  required  by  the  original  subpena. 
[Italic  added.] 


Exhibit  G 

[From  the  Wall  Street  Journal,  July  19,  1963] 

Review  and  Outlook 

A  QUESTION  OF  IRRESPONSIBILITY 

One  newspaper  referred  to  it  as  a  “scathing”  indictment  of  the  New  York 
Stock  Exchange.  Another  reported  how  the  exchange’s  “abuses”  had  been 
assailed.  A  boldface  headline  said  the  exchange  had  been  found  “remiss.”  The 
radio  breathlessly  told  breakfast  listeners  about  the  “serious  inadequacies” 
found  in  the  Nation’s  securities  markets. 

The  source  of  all  these  damning  phrases,  accurately  enough  reported,  was 
a  2,100-page  document  which  Mr.  William  L.  Cary,  the  Chairman  of  the  Se¬ 
curities  and  Exchange  Commission  officially  sent  to  Congress.  And  thus  millions 
of  people,  casually  scanning  the  headlines  or  hearing  the  drone  of  radio  bulletins, 
were  yesterday  left  with  the  impression  that  some  responsible  Government  body 
had  found  all  manner  of  evils  in  the  wicked  world  of  Wall  Street. 

But  who  wrote  this  document,  Mr.  Cary  did  not  say.  Whether  he  or  any 
other  of  the  Commissioners  agreed  with  the  document,  Mr.  Cary  did  not  say. 
Just  why  he  was  sending  it  to  Congress,  since  it  contained  no  SEC  findings 
or  recommendations,  Mr.  Cary  did  not  say. 

In  fact,  Mr.  Cary  specifically  said  that  the  judgments,  analyses,  and  recom¬ 
mendations  are  not  those  of  the  Commission.  The  document  purports  to  be 
nothing  more  than  a  memorandum  from  the  staff  to  the  Commission.  Tomorrow, 
or  next  day,  the  Commissioners  may  disclaim  all  responsibility  for  any  par¬ 
ticular  idea  or  language — after,  of  course,  all  those  snarl  words  have  been 
emblazoned  in  headlines  and  shouted  over  the  airwaves. 

This  is  not  the  only  curious  thing  about  this  anonymous  document.  The  bill 
of  indictment  is  indeed  replete  with  those  headline-catching  phrases  like  “abuses” 
and  “serious  weaknesses.”  The  actual  bill  of  particulars  is  something  else  again. 

We  have  not  yet  found  in  the  document  specific  examples  of  corrupt  practices 
by  the  exchange,  which  is  certainly  the  meaning  carried  to  most  people  by  the 
word  “abuse.”  It  is  hard  to  identify  the  allegedly  serious  weaknesses,  unless 
you  can  equate  that  phrase  with  the  possibility  of  improvement  which  always 
exists  in  any  system. 

Many  of  the  document’s  recommendations,  while  debatable,  are  reasonable 
departures  for  discussion.  Perhaps  new  electronic  devices  have  made  obsolete 
the  present  method  of  handling  odd-lot  transactions ;  there  may  be  better  ways 
today  of  ordering  the  role  of  the  specialist  in  matching  up  orders  and  maintain¬ 
ing  orderly  trading.  Perhaps  the  New  York  Stock  Exchange  has  outgrown  the 
“floor  trader”  who  simply  trades  for  his  own  account. 

But  it  is  something  else  to  imply,  by  innuendo  or  otherwise,  that  these  estab¬ 
lished  methods,  however  open  to  improvement,  somehow  constitute  serious 
weaknesses  or  abuses  of  investor’s  confidence. 

For  they  are  methods  that  were  developed  painstakingly  over  many  years  to 
meet  the  needs  of  security  investors,  and  over  those  many  years  they  have 
worked  well.  In  the  New  York  Stock  Exchange  today,  whatever  its  defects, 
investors  have  the  most  efficient  securities  market  that  exists  anywhere  in  the 
world. 

Actually,  this  anonymous  document  concedes  as  much.  For  example,  after 
going  round  and  round  on  the  controversial  subject  of  the  specialist’s  role,  the 
staff  study  concludes  that  there  is  nothing  better  available  to  perform  this 
f  ruction,  and  it  agrees  the  systeu  has  worked  wel. 
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Unfortunately,  the  impression  left  on  the  casual  reading  public  may  be  some¬ 
thing  else.  For  when  someone  says  there  have  been  no  “widespread”  abuses,  or 
remarks  that  there  should  be  policies  to  prevent  specialists  from  dealing  with 
customers  at  “unfair  prices,”  the  inevitable  innuendo  is  of  present  abuses  and 
unfairness. 

Whether  this  is  done  by  carelessness  or  design  is  immaterial.  A  serious  study 
of  the  Nation’s  securities  markets  is  no  place  to  toss  around  loaded  language. 

It’s'no  place  either  for  a  responsible  Government  body  to  fire  off  with  much 
fanfare  a  report  which  has  the  coloration  of  being  official  but  which  is  actually 
by  underlings  responsible  for  nothing.  If  there  be  injury,  it  will  hardly  be 
repaired  if  Mr.  Carey  and  his  fellow  Commissioners  tomorrow  tell  us  they  wash 
their  hands  of  it. 

Mr.  Bushnell.  I  would  like  to  offer  in  the  record  a  copy  of  the  cases 
I  have  referred  to  which  are  on  appeal. 

Senator  Long.  I  do  not  know  as  we’ll  enter  them  in  the  record,  but 
we  will  accept  them  for  committee  use,  and  if  they  are  necessary  for 
the  record,  we  shall  put  them  in  the  record. 

We  are  concerned  with  the  charges  you  have  made  here.  One  of  the 
duties  of  this  committee,  which  we  take  seriously,  is  to  look  into  the 
type  of  administrative  practice  and  procedure  that  the  administrative 
agencies  indulge  in.  As  I  have  indicated,  a  moment  ago,  there  are 
quite  a  number  of  other  Senators  who  are  not  on  this  committee  who 
have  indicated  their  particular  interest  in  this  matter  and  this  type  of 
procedure  and  operation  by  an  agency.  You  may  feel  sure  this  will 
have  some  very  careful  attention. 

We  have  invited  the  FCC  here  today  to  hear  your  statement.  If 
they  care  to  make  any  comment  at  this  time,  the  committee  will  be  glad 
to  hear  them. 

You  were  finished? 

Mr.  Bushnele.  Yes.  I  -would  like  to  make  this  request:  If  they  do 
not  make  a  comment  today  while  I  am  here,  would  it  be  possible  that 
I  receive  a  copy  of  any  further  testimony  they  give  in  this  matter? 

Senator  Long.  Yes;  we  shall  see  that  that  is  done. 

I  want  to  say  to  the  SEC  men  who  are  here  to  make  their  statements, 
there  is  a  possibility  that  your  Commission  will  be  set  down,  that  we 
shall  ask  you  to  appear  for  maybe  a  day’s  hearing  at  some  future  time. 

Mr.  Loomis,  will  you  come  forward,  please  ? 

STATEMENT  OE  PHILIP  A.  LOOMIS,  JR.,  GENERAL  COUNSEL  ;  ACCOM¬ 
PANIED  BY  DAVID  BERBER,  SOLICITOR;  AND  WALTER  P.  NORTH, 

ASSOCIATE  GENERAL  COUNSEL,  SECURITIES  AND  EXCHANGE 
COMMISSION 

Mr.  Loomis.  Thank  you,  Mr.  Chairman. 

Senator  Long.  Would  you  introduce  the  men  with  you,  please? 

Mr.  Loomis.  Yes,  Mr.  Chairman. 

On  my  far  right  is  Mr.  David  Ferber,  Solicitor  of  the  Commission, 
and  right  next  to  me  is  Mr.  Walter  North,  Associate  General  Counsel 
of  the  Commission. 

Senator  Long.  We  would  like  the  record  to  show  that  when  we  saw 
the  statement  of  Mr.  Bushnell,  who  just  testified,  and  the  nature  of  it, 
we  notified  your  office  and  sent  you  a  copy  of  it  so  that  you  would  have 
an  opportunity  to  be  here  this  morning  to  clear  up  any  points  you 
might  want  to  make.  We  want  to  give  the  SEC  the  opportunity  to  be 
heard  at  this  time. 
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Mr.  Loomis.  The  record  should  show  that  we  are  very  grateful  for 
the  committee’s  courtesy  and  consideration  in  this  regard.  I  know 
that  your  time  schedule  is  a  tight  one  and  I  do  not  intend  to  take  up 
your  time  with  any  extensive  testimony  at  this  time. 

I  would  first  like  to  tender  for  the  record  the  Commission’s  official 
comments  on  the  legislation  that  you  have  before  you. 

Senator  Long.  Is  that  available  for  the  record  ? 

Mr.  Loomis.  Yes;  we  wish  to  tender  that  for  the  record,  if  we  may. 

Senator  Long.  Without  objection,  it  will  be  printed  in  the  record  at 
this  point. 

Let  me  withdraw  that  ruling.  Counsel  just  suggested  that  perhaps 
we  should  see  that  and  look  at  it  and  determine  later  whether  I  want 
it  to  go  in  the  record  at  this  point.  I  believe  that  would  be  more 
correct. 

Mr.  Loomis.  As  to  Mr.  Bushnell’s  statement,  we  learned  only  yester¬ 
day  evening  that  he  was  going  to  be  a  witness,  and  we  received  a  copy 
of  his  statement  through  the  courtesy  of  the  committee  a  couple  of 
hours  ago.  We,  accordingly,  have  not  had  an  opportunity  to  prepare 
any  replies  in  any  detail  to  his  charges.  We  would  like  to  ask  leave 
of  the  committee  to  prepare  a  thought-out,  properly  designed  reply  to 
Mr.  Bushnell’s  statement  and  we  will,  of  course,  provide  him  with  a 
copy. 

Senator  Long.  That  will  certainly  be  agreeable,  and  we  shall  look 
forward  to  receiving  it. 

Mr.  Loomis.  I  shall  only  say  one  thing  about  this  matter  of  pub¬ 
licity.  All  that  the  Commission  did  in  this  matter  was,  when  a  public 
proceeding,  either  in  court  or  brought  before  the  Commission,  was 
commenced  after  the  end  of  an  investigation,  the  Commission  issued 
a  release  which  did  no  more  than  summarize  the  copies  of  the  public 
documents  which  had  been  filed  in  court  or  before  the  Commission, 
identifying  the  fact  that  these  were  merely  charges  and  that  the  court 
or  Commission  would  in  due  course  decide  them.  We  felt  that  the 
public  has  the  right  to  know  when  a  public  proceeding  commenced. 

Senator  Long.  Let  me  ask  you  a  little  more  about  that  in  detail.  Is 
it  the  view  of  your  Commission  or  is  it  your  view  that  when  you  make 
a  charge  that  a  company  is  engaged  in  acts  or  practices  which  may 
operate  in  fraud  or  deceit,  false  and  misleading  statements — just  to  say 
a  few  of  those  words  there,  and  that  is  the  charge  you  make — do  you 
have  the  feeling  that  that  is  proper,  to  release  that  until  you  have  had 
some  type  of  vertification  of  it  in  court  or  otherwise? 

In  this  particular  case,  I  recall  you  withdrew  it  later  on  and  the  man 
was  cleared  of  those  charges. 

Mr.  Loomis.  Well,  we  shall  go  into  that  question  in  our  statement. 
But  we  do  feel  that - 

Senator  Long.  What  would  be  the  general  purpose  to  be  served  for 
the  general  public  interest  by  the  releasing  of  that  statement  with  that 
type  of  charge  in  it. 

Mr.  Loomis.  When  there  is  a  public  proceeding  and  the  documents 
are  a  matter  of  public  record  and  anybody  can  look  at  them - 

Senator  Long.  Why  would  you  not  let  them  look  at  them  instead 
of  you  releasing  them  and  calling  those  particular  charges  to  their 
attention?  What  I  am  getting  at,  the  newspapermen  or  newspaper 
media,  or  news  media  handle  what  is  given  to  them.  It  is  not  a  ques- 
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tion  of  suppressing  news,  and  I  am  certain  that  any  responsible  news¬ 
man  sees  it. 

But  the  thing  I  am  concerned  about,  or  that  this  committee  is  con¬ 
cerned  about,  is  the  practice  of  your  agency  and  certain  other  agencies 
of  making  those  statements,  driving  this  wedge  against  the  defendant 
or  the  man  that  you  have  called  before  you,  and  then  apparently,  as 
has  happened  in  this  case  and  many  other  cases  which  have  been  called 
to  the  attention  of  this  committee,  they  do  not  amount  to  anything, 
they  are  discharged  or  they  are  turned  loose  afterward.  What  has  the 
public  gained  by  that  type  of  charge,  or  what  has  your  agency  gained 
by  it? 

Mr.  Loomis.  As  I  say,  I  do  not  want  to  get  into  the  merits  of  this 
particular  case  or  how  the  charges  were  disposed  of. 

Senator  Long.  I  am  not  getting,  I  am  not  interested  in  the  merits  of 
it.  I  am  just  speaking  generally. 

Mr.  Loomis.  Speaking  generally,  it  has  been  our  view  that  the  public 
has  a  right  to  know  of  the  commencement  of  a  proceeding. 

Senator  Long.  But  you  are  not  charged  by  statutes  anywhere  to 
help  them  though.  If  the  reporter  wants  that  information,  he  can 
come  and  get  it.  The  point  I  am  talking  about  is  the  active  interest  of 
an  agency  such  as  yours  in  trial  by  press  by  releasing  that  information, 
and  then,  in  this  particular  type  of  case — I  shall  not  say  this  one  case, 
but  in  other  cases,  when  you  are  not  successful  in  it,  you  have  done 
the  man  an  irreparable  injury. 

Mr.  Loomis.  Of  course,  we  are  very  careful  to  try  not  to  commence 
a  court  or  other  proceeding  unless  we  can  go  through  with  it. 

Senator  Long.  But  you  do  not  win  all  your  cases,  do  you  ? 

Mr.  Loomis.  No ;  we  do  not.  No  one  does. 

Incidentally,  I  might  mention  that  the  Department  of  Justice  also 
has  a  policy  of  releasing  indictments  when  they  are  made,  and  we  con¬ 
form  to  the  policy  which  the  Department  has. 

Senator  Long.  Have  there  not  been  some  changes  in  the  Justice  De¬ 
partment’s  view  about  this  type  of  release  recently  ? 

Mr.  Loomis.  Yes,  the  Attorney  General  issued  a  policy  directive  to 
his  staff  on  April  26  of  this  year,  and  I  followed  it  up  by  issuing  a 
policy  directive  to  our  staff  that  we  should  proceed  in  precisely  the 
way  the  Justice  Department  proceeds. 

Senator  Long.  Could  we  have  a  copy  of  what  your  agency  has  done  ? 

Mr.  Loomis.  That  is  right ;  I  will  make  it  available. 

Senator  Long.  I  realize,  of  course,  Mr.  Loomis,  that  you  are  at  a 
disadvantage  due  to  the  short  notice. 

Mr.  Loomis.  I  realize  that. 

Senator  Long.  I  would  like  to  ask  you  one  more  question  which  you 
may  be  able  to  answer  now,  and  if  not,  you  may  answer  it  at  some 
other  time. 

The  fact  that  this  man  was  denied  the  right  to  come  before  your 
representatives  or  your  Commission  with  his  attorney — it  seems  to  me 
that  the  present  law  says  that  every  party  shall  be  accorded  the  right 
to  appear  in  person,  or  accompanied  by  or  with  counsel  or  duly  quali¬ 
fied  representatives  in  any  agency  proceeding. 

Mr.  Loomis.  That  is  correct. 

Senator  Long.  I  cannot  see  any  justification  for  your  Commission 
denying  the  right  of  counsel  to  this  man. 
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Mr.  Loomis.  We  accord  to  all  witnesses,  whether  they  are  subpenaed, 
whether  they  are  required  to  appeal  or  not,  the  right  to  have  counsel, 
to  be  accompanied  or  represented  by  counsel.  In  99  percent  of  the 
cases,  they  can  choose  any  counsel  they  please.  However,  in  some  situ¬ 
ations  in  a  privtae  investigation,  we  feel  that  to  have  counsel  for  the 
person  being  investigated  also  represent  the  witness  from  whom  we 
are  attempting  to  obtain  information  may  impair  our  ability  to  con¬ 
duct  the  investigation,  because  the  counsel  will  thereby  know  every¬ 
thing  that  we  learn  and  will  be  able  to  go  back  and  report  it  to  his  real 
and  principal  client,  the  person  who  is  under  investigation.  That  may 
mean  that  our  investigation  will  be  frustrated.  We  exercise  that 
power  very  carefully,  and  it  is  rare  that  we  do  exercise  it. 

But  we  did  in  this  particular  case,  and  the  question  is  now  before  the 
ninth  circuit,  which  will  determine  whether  or  not  we  are  right. 

Senator  Long.  Is  that  statute,  or  is  that  your  rule  ? 

Mr.  Loomis.  That  is  our  rule. 

Senator  Long.  Does  that  not  fly  very  definitely  in  the  face  of  the  law 
that  says  every  party  shall  be  accorded  “the  right  to  appear  in  person 
or  by  or  with  counsel  or  other  duly  qualified  representative  in  any 
agency  proceeding  or  investigation”?  Is  that  not  an  agency  pro¬ 
ceeding  ? 

Mr.  Loomis.  I  do  not  know  whether  an  investigation  of  this  type  is 
an  agency  proceeding  or  not.  I  doubt  it.  In  any  event,  the  witness  is 
not  a  party  to  any  proceeding. 

Senator  Long.  But.  the  man  is  there.  He  is  being  interrogated  by 
a  Government  agency.  He  does  not  know  at  that  time  whether  it  is 
criminal  or  civil,  and*  he  is  denied  by  your  agency  the  right  to  appear 
with  counsel  at  that  time  ? 

Mr.  Loomis.  No,  he  has  a  right  to  have  counsel. 

Senator  Long.  You  say  he  does  in  99  percent  of  the  cases,  and  the 
other  1  percent,  he  does  not. 

Mr.  Loomis.  No,  you  did  not  understand  me.  He  is  entitled  to  have 
counsel.  We  just  say  in  this  1  percent  type  of  case,  he  cannot  have  the 
same  counsel  as  the  person  who  is  being  investigated.  He  has  to  get 
other  counsel. 

Senator  Long.  In  other  words,  you  are  determining  who  he  cannot 
have.  You  are  not  determining  who  he  can  have,  but  rather  who  he 
cannot  have. 

Mr.  Loomis.  We  are  not  staying  who  he  can  have.  He  has  the 
choice  of  the  entire  bar  except  for  one  man. 

Senator  Long.  But  that  man  happened  to  be  his  lawyer,  his  at¬ 
torney. 

Mr.  Loomis.  No,  actually— I  do  not  want  to  debate  the  merits  of 
this  particular  case — it  was  not  really  his  lawyer.  Mr.  Bushnell  was 
representing  the  persons  we  were  investigating  and  we  thought  that 
they  were  his  real  clients  rather  than  this  witness. 

Senator  Long.  But  he  did  make  a  request  for  this  attorney  and 
you  refused  that  request  ? 

Mr.  Loomis.  Yes,  that  is  right. 

We  have,  for  example — it  was  not  present  in  this  particular  situa¬ 
tion,  but  it  was  pretty  close  to  it — a  situation  where  we  are  investigat¬ 
ing  an  employee,  and  his  employees  volunteer  to  give  us  information 
and  we  take  it  privately.  Now,  if  the  employer’s  counsel  come  in  to 
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represent  the  employee  and  report  to  the  employer  everything  the  em¬ 
ployee  says,  you  can  be  quite  sure  that  the  employee  is  not  going  to 
be  very  frank  with  us.  That  is  one  of  the  problems,  and  we  had  a 
similar  problem  in  this  case,  because  Mr.  Bushnell,  as  his  statement 
will  indicate,  disapproved  of  our  investigation  and  he  has  advised 
people  not  to  cooperate  with  us. 

Senator  Long.  Was  Mr.  Bushnell  under  investigation  or  charged  by 
you? 

Mr.  Loomis.  No  ;  his  client  was. 

Senator  Long.  I  still  do  not  quite  understand.  Mr.  Bushnell  was 
under  no  charge  by  your  agency  ? 

Mr.  Loomis.  No,  no. 

Senator  Long.  And  you  would  not  permit  this  man  who  was  under 
investigation  to  have  Mr.  Bushnell  as  his  attorney  ? 

Mr.  Loomis.  No;  the  man  who  is  under  investigation  has  been  con¬ 
sistently  represented  by  Mr.  Bushnell.  The  man  who  we  said  he  could 
not  represent  was  not  a  subject  of  investigation;  he  was  a  witness  who 
we  thought  had  information  which  we  needed. 

Senator  Long.  Did  Mr.  Bushnell  represent  that  man? 

Mr.  Loomis.  He  attempted  to. 

Senator  Long.  That  is  not  for  you  to  determine.  Is  that  not  for  the 
man  himself  to  say,  “Mr.  Bushnell  represents  me”  ?  Did  he  say  that 
to  you,  or  do  you  know  ? 

Mr.  Loomis.  I  believe  he  probably  did. 

Senator  Long.  IIow  else  can  a  man  select  his  attorney?  That  is  the 
man  you  had  before  you,  yourself  ? 

Mr.  Loomis.  Yes ;  normally,  as  I  say,  almost  every  time  we  respect 
that  decision.  But  in  some  instances,  we  feel  we  have  to  say  to  a 
witness,  “No,  you  have  to  get  some  other  member  of  the  bar.” 

Senator  Long.  I  never  saw  or  heard  of  Mr.  Bushnell  until  this  morn¬ 
ing.  He  is  a  member  of  the  bar  of  the  State  of  Utah,  is  he  not? 

Sir.  Loomis.  Yes. 

Senator  Long.  He  is  a  reputable  lawyer,  is  he  not  ? 

Mr.  Loomis.  As  far  as  I  know,  yes. 

Mr.  Fensterwald.  Are  you  gentlemen  familiar  with  section  3  of  the 
Administrative  Procedure  Act,  the  proposal  for  the  change  which  we 
have  before  us  today  ? 

Sir.  Loomis.  I  am  not  sure.  I  do  not  know  whether  I  can  identify 
it  by  section. 

Sir.  Fensterwald.  It  is  the  so-called  freedom  of  information  section, 
public  information  section. 

Sir.  Loomis.  In  general,  I  am  familiar  with  it. 

Sir.  Fensterwald.  Section  3(e)  has  exceptions  for  information 
which  has  to  be  published. 

Sir.  Loomis.  Yes. 

Sir.  Fensterwald.  Under  that,  you  will  find  a  subsection,  (e) ,  which 
provides  for  a  matter  which  has  been  specifically  exempted  from  dis¬ 
closure  by  statute.  Do  you  see  that  ? 

Sir.  Loomis.  Yes. 

Sir.  Fensterwald.  I  wonder  if  you  will  comment  for  me  on  this 
statement : 

The  argument  will  probably  also  be  made  that  the  exception  in  section  7(e)  (3) 
for  materials  specifically  exempted  from  disclosure  by  statute  would  not  permit 
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us  to  (disclose  this  information  on  the  basis  that  it)  would  unfairly  injure 
members  of  the  public. 

Does  that  sound  familiar  to  you  ? 

Mr.  Loomis.  Surely. 

Mr.  Fensterwald.  Further,  it  says: 

Thus,  it  might  be  urged  that  certain  proceedings  to  determine  whether  to 
revoke  the  registrations  of  brokers  or  dealers  must  be  public  even  though  the 
Commission  deemed  it  consistent  with  the  public  interest  to  protect  the  persons 
involved  from  the  possibility  of  adverse  publicity  if  it  should  ultimately  be  deter¬ 
mined  that  the  charges  against  them  have  not  been  substantiated. 

Mr.  Loomis.  Some  broker-dealer  proceedings  we  presently  conduct 
privately,  for  the  reasons  which  you  have  stated.  However,  there  is 
no  statutory  provision  that  says  that  broker-dealer  proceedings  must 
be  private.  Therefore,  we  thought  that  we  could  not  contend  that 
these  proceedings  were  specifically  exempted  by  statute  from  disclo¬ 
sure,  because  no  statute  does  so  specifically  exempt  them,  with  the 
result  that  there  would  be  a  possibility  that  they  would  have  to  be 
public. 

Mr.  Fensterwald.  You  do  recognize  this  quote  as  coming  from  the 
SEC’s  own  comments  on  this? 

Mr.  Loomis.  Oh,  yes. 

Mr.  Fensterwald.  And  you  do  not  find  anything  inconsistent  about 
that  and  cranking  out  the  publicity  of  Mr.  Bushnell’s  case,  where  there 
is  irreparable  damage  to  his  client  ? 

Mr.  Loomis.  In  some  instances,  we  conduct  broker-dealer  proceed¬ 
ings  privately;  in  other  instances,  we  conduct  them  publicly.  The 
statute  says  in  effect  that  the  Commission  has  discretion  in  this  regard. 
The  lines  of  demarcation  are  generally,  we  conduct  them  privately  in 
order  to  protect  the  reputation  of  the  broker-dealer  unless  we  feel  that 
there  is  a  countervailing  public  interest  in  the  nature  of  the  public’s 
right  to  know  with  respect  to  the  existence  of  this  proceeding. 

Sometimes  we  think,  for  example,  that  the  customers  of  a  broker- 
dealer  are  entitled  to  know  that  the  Commission  staff  has  found  some¬ 
thing  which  it  thinks  is  seriously  wrong  with  the  firm.  They  would 
have  a  grievance  against  us  if  they  learned  about  a  year  later  that,  say, 
we  found  the  firm  had  serious  financial  problems  or  engaged  in  frauds 
on  its  customers.  They  would  say,  “You  should  have  told  us  that  be¬ 
fore  we  lost  our  money.” 

There  are,  however,  other  types  of  broker-dealer  proceedings  of  a 
more  technical  nature,  or  where  we  are  trying  to  work  out  a  problem 
of  law  or  fact  where  there  is  no  public  interest  that  calls  for  making 
the  proceedings  public. 

Mr.  Fensterwald.  I  still  do  not  understand  what  your  practice  of 
cranking  out  these  press  releases  is,  how  you  can  make  the  statement 
in  your  comments  that  you  are  concerned  with  adverse  publicity  at 
which  it  will  ultimately  be  determined  that  the  charges  against  them 
will  not  be  substantiated. 

There  is  one  thing  in  trying  a  man  publicly,  and  it  is  another  thing 
to  crank  out  press  releases. 

Mr.  Loomis.  We  have  to  balance  the  interests  of  the  respondent 
in  privacy  with  the  interest  of  the  public  in  having  knowledge  where 
there  is  a  public  interest,  and  the  Commission  does  that  on  a  case-by¬ 
case  basis. 
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Senator  Long.  Mr.  Witness,  how  would  the  public  be  served  by 
cranking  out  that  kind  of  a  statement  about  the  man  in  a  case  and 
then  delaying  your  decision  about  it  for  a  year  or  more?  I  do  not 
see  how  this  would  take  care  of  the  public  interest. 

Mr.  Loomis.  There  were  numerous  delaying  factors  in  this  par¬ 
ticular  situation.  I  believe  I  would  like  to  reserve  the  explanation  of 
why  it  took  so  long  for  our  comments. 

Senator  Long.  We  shall  look  forward  to  receiving  a  more  detailed 
answer  from  the  Commission  in  regard  to  the  charges  made  by  Mr. 
Bushnell  before  we  can  make  a  decision  about  further  hearings  on  this 
particular  matter ;  we  shall  read  your  statement.  Although  I  say  to 
you  frankly,  I  am  sure  the  committee  is  very  much  concerned  about 
it.  I  have  the  feeling  that  perhaps  we  will  want  to  have  some  ex¬ 
tended  hearings,  perhaps,  on  some  of  the  practices  of  your  particular 
agency.  Of  course,  that  may  depend  on  the  information  we  have  from 
your  agency.  We  want  to  reserve  a  decision  of  that  kind. 

Mr.  Loomis.  I  can  understand  why  Mr.  Bushnell’s  statements  would 
disturb  you,  and  we  shall  endeavor  to  furnish  you  further  material 
on  it. 

Senator  Long.  Before  we  make  any  decision,  we  want  to  receive  your 
statements  on  it,  surely. 

Mr.  Loomis.  If  your  committee  has  the  time  to  make  an  individual 
inquiry  with  respect  to  our  procedures,  we  shall  welcome  it,  because 
we  feel  this  is  the  way  to  improve  the  procedures  of  an  agency,  to  look 
into  them  and  give  us  the  benefit  of  your  thinking. 

Senator  Long.  Thank  you  very  much.  We  appreciate  your  co¬ 
operation. 

Thank  you  gentlemen,  for  being  here  this  morning. 

(The  following  material  was  received  for  the  record:) 

Memorandum  of  the  Securities  and  Exchange  Commission  to  the  Com¬ 
mittee  on  the  Judiciary,  U.S.  Senate,  on  S.  1336,  89th  Congress  1 

Our  study  of  S.  1336  has  convinced  us  that  this  hill  would  seriously  interfere 
with  our  administration  of  the  Federal  securities  laws,  resulting  in  less  protec¬ 
tion  for  the  investing  public  and  less  assistance  to  persons  in  the  regulated 
industry  seeking  to  comply  with  these  laws.  Our  administrative  proceedings 
would  be  prolonged  and  snarled  in  redtape  and  our  staff  would  be  greatly  ham¬ 
pered  in  its  investigation  of  securities  frauds  and  other  violations  of  law. 
These  undesirable  results  are  not  compelled  by  considerations  of  fairness.  Over 
the  years  we  have  continually  attempted  to  develop  fair  and  efficient  adminis¬ 
trative  procedures  and  we  have  received  favorable  comment  upon  our  procedures 
by  independent  investigating  bodies.2  In  1960,  after  a  study  of  more  than  a 
year  by  our  staff  and  independent  experts  on  administrative  law,  we  revised 
our  Rules  of  Practice  with  the  aim  of  making  our  procedures  more  efficient 
while  at  the  same  time  assuring  full  procedural  due  process  for  all  who  might 


1  Portions  of  these  comments  are  identical  to  certain  portions  of  the  Commission’s  com¬ 
ments  to  the  committee  relating  to  S.  T663,  SSth  Cong.,  as  introduced  and  as  tentatively 
revised. 

2  The  Commission  has  been  described  as  “an  outstanding  example  of  the  independent 

commission  at  its  best.”  Task  force  report  on  regulatory  commissions  (app.  N)  prepared 
for  the  Commission  on  Organization  of  the  Executive  Branch  of  the  Government  (1949) 
145.  As  long  ago  as  1941,  the  Attorney  General’s  Committee  on  Administrative  procedure 
cited  this  Commission  for  its  informal  procedures  designed  “to  obviate  hardship”  to 
private  persons  “from  unnecessary  or  ill-advised  action,”  which  procedures  are  still 
followed.  Administrative  Procedures  in  Government  Agencies,  S.  Doc.  No.  8,  77th  Cong., 
1st  sess.  (1941),  pp.  41-42.  In  a  management  survey  of  the  Commission’s  operations 
conducted  for  the  Bureau  of  the  Budget  a  few  years  ago  it  was  stated  that  the  Commis¬ 
sion  was  “*  *  *  performing  its  mission  in  a  thoroughly  effective  manner  *  *  *”  and  was 
“*  *  *  maintaining  high  personnel  and  performance  standards  *  *  Survey  of  Organi¬ 

zation  and  Operation,  Securities  and  Exchange  Commission  (1960)  iv. 
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be  affected  by  our  actions.  In  response  to  recommendations  of  the  Administra¬ 
tive  Conference  of  the  United  States,  this  Commission  has  recently  (1)  adopted 
a  code  of  behavior  governing  ex  parte  communications  between  persons  outside 
the  Commission  and  decisional  employees ;  (2)  adopted  rules  regarding  the 
availability  of  subpenas;  and  (3)  established  a  Committee  on  Procedures  which 
meets  regularly  and  maintains  a  continuing  study  of  the  Commission’s  Rules  of 
Practice  and  procedures  generally.  The  Commission  has  within  the  past  year 
delegated  to  its  hearing  examiners  authority  to  render  initial  decisions  and  has 
made  appropriate  modifications  in  its  Rules  of  Practice. 

The  difficulties  presented  by  S.  133(5  stem  largely  from  procedures  which  would 
overjudieialize  administrative  proceedings  and  which  attempt  to  correct  by  gen¬ 
eral  legislation  isolated  problems  that  may  exist  in  particular  agencies  without 
adequate  recognition  of  the  differing  functions  and  purposes  of  the  several 
agencies  or,  indeed,  of  different  types  of  procedures  required  within  a  single 
agency. 

We  believe  that  the  exercise  by  Congress  of  its  oversight  respecting  the  pro¬ 
cedures  of  the  various  agencies  would  be  more  discriminating  and  effective  if 
conducted  on  an  individual,  agency-by-agency,  basis  rather  than  by  legislation 
of  general  applicability,  such  as  S.  1336.  We  believe  that  Congress,  working  on 
the  basis  of  the  recommendations  and  studies  of  the  permanent  Administrative 
Conference  which  it  has  recently  created,  could  more  effectively  improve  pro¬ 
cedures  of  each  agency,  including,  to  the  extent  found  necessary,  our  own. 

The  Supreme  Court  has  pointed  out  that  procedures  must  necessarily  differ 
from  those  of  courts  in  “[m]odern  administrative  tribunals,”  which  that  Court 
has  stated  “are  the  outgrowth  of  conditions  far  different  from  those  [of  courts],” 
being  “  [t]  o  a  large  degree  *  *  *  a  response  to  the  felt  need  of  governmental 
supervision  over  economic  enterprise — a  supervision  which  could  effectively  be 
exercised  neither  directly  through  self -executing  legislation  nor  by  the  judicial 
process.”  Federal  Communications  Commission  v.  Pottsville  Broadcasting  Co.. 
309  U.S.  134,  142  (1940).  The  Court  stated  therein  that  within  the  confines  of 
“the  fundamentals  of  fair  play,”  administrative  agencies  “should  be  free  to 
fashion  their  own  rules  of  procedure  and  to  pursue  methods  of  inquiry  capable 
of  permitting  them  to  discharge  their  multitudinous  duties.”  Id.  at  143. 

In  our  view  S.  1336  would  adversely  affect  the  conduct  of  proceedings  before 
the  Commission  and  also  the  Commission’s  investigations  and  other  enforce¬ 
ment  activities.  Many  of  our  difficulties  result  from  the  rigid  requirement  of 
the  same  procedural  formalities  for  different  types  of  proceedings,  including 
those  for  which  they  are  not  appropriate  or  even  are  not  desired  by  any  party,3 
and  from  new  procedural  requirements  where  there  appears  to  be  no  need  there¬ 
for  and  which  will  result  in  uncertainty.  In  this  connection  it  should  be 
noted  that  the  statutes  administered  by  the  Commission  contain  more  than  160 
provisions  under  which  the  Commission  may  conduct  adjudicatory  proceedings 
and  more  than  170  provisions  under  which  it  may  conduct  rulemaking  pro¬ 
ceedings.4  The  delay  in  these  proceedings  resulting  from  the  difficulties  sug¬ 
gested  above  would  be  harmful  to  the  investing  public  and  to  legitimate  business 
interests  and  would  tend  to  benefit  violators  of  the  securities  laws.  In  addition 
to  creating  certain  opportunities  for  dilatory  tactics  in  law  enforcement  proceed¬ 
ings,  the  act  contains  other  features  which  might  unnecessarily  impede  en¬ 
forcement,  not  only  in  the  conduct  of  adjudicatory  proceedings  but  also  in  con¬ 
nection  with  activities  of  the  Commission  unrelated  to  administrative  proceed¬ 
ings.  We  discuss  these  criticisms  in  more  detail  below  and  refer  also  to  certain 
other  aspects  of  the  bill  which  we  believe  would  interfere  unduly  with  the 
functions  of  this  Commission. 

I.  S.  1336  would  create  delay  in  this  Commission’s  proceedings  by  imposing 
procedural  formalities  where  not  appropriate  and  by  encouraging  litigation 
through  upsetting  established  interpretations  of  procedural  standards.  ( Sec¬ 
tions  10(b),  7(e),  8(c)  (2),  9(b),  2(c),  5(a)  (5),  5(b),  2(e),  5(a)  (6),  7(c), 
7(d),  and  10(a).) 


3  This  objection  is  tempered  by  the  provisions  for  modified  hearing  procedures  in 
section  5(a)  (5)  but.  as  indicated  below  (p.  14),  certain  complicating  procedural  formalities 
are  nresent  even  under  those  provisions. 

4  See  the  “Survey  and  Study  of  Administrative  Organization  and  Practice  in  the  Federal 
Agencies.”  bv  the  Committee  on  Government  Operations  of  the  House  of  Representatives. 
85th  Cong.,  1st  sess.  (1957).  pt.  11D,  pp.  1906-13,  1926-33.  The  1964  amendments  to 
the  securities  acts,  78  Stat.  5'65.  deleted  a  few  of  the  provisions  there  specified  but  added 
a  considerable  number  of  new  such  provisions. 
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A.  Major  categories  of  Commission  cases 

The  most  important  cases  before  the  Commission  fall  into  two  general  classes : 
first,  disciplinary  proceedings  against  brokers,  dealers  and  others ;  and,  second, 
proceedings — particularly  under  the  Investment  Company  Act  of  1!>1()  but  to 
some  degree  under  other  statutes — in  which  the  object  is  to  apply  principles  of 
law  and  policy  to  financial  structures  and  transactions  as  to  which  there  is  no 
substantial  factual  dispute,  although  there  may  be  sharp  differences  as  to  the 
law  or  the  policy.  The  bill’s  provisions  will  have  an  adverse  effect  in  both  types 
of  cases. 

In  a  disciplinary  proceeding,  particularly  one  which  may  lead  to  the  revocation 
of  a  broker-dealer’s  registration,  the  respondent  has  every  incentive  to  pursue 
delaying  tactics  in  order  that  he  may  continue  in  business  or  defer  the  imposi¬ 
tion  of  a  sanction.  He  will  thus  insist  upon  observance  of  every  procedural 
formality,  pursue  every  opportunity  for  interlocutory  or  other  appeal,  and  will 
particularly  seek  to  divert  the  proceeding  from  an  inquiry  into  his  conduct  to  an 
inquiry  into  the  Commission’s  observance  of  all  procedural  requirements.  He 
will  whenever  possible  seek  to  enjoin  the  conduct  of  the  proceedings  upon  the 
ground  that  some  procedural  requirement  has  not  been  properly  understood  or 
observed,  and  will  not  be  overly  concerned  with  the  prospect  for  ultimate  success 
in  such  litigation  if  the  proceeding  can  thereby  be  stalled.  As  pointed  out  below, 
the  bill  affords  excessive  opportunities  for  the  pursuit  of  such  tactics. 

As  to  the  other  type  of  proceeding,  involving  law  and  financial  policy,  ordi¬ 
narily  the  objective  both  of  the  Commission’s  staff  and  of  the  respondents  will  be 
to  collect  the  necessary  business  and  financial  facts  as  rapidly  as  possible  so  as 
to  lay  the  issue  before  the  Commission  for  decision.  Trial-type  hearings,  inter¬ 
locutory  appeals,  and  similar  procedures  will  often  be  neither  needed  nor  desired 
by  anyone,  except  perhaps  someone  who  wishes  to  obstruct  the  business  trans¬ 
actions  of  others. 

I>.  Delay  in  disciplinary  proceedings 

Certain  provisions  of  S.  1336  would  greatly  facilitate  delaying  tactics  in  disci¬ 
plinary  proceedings.  For  example,  section  10(b)  of  the  bill  confers  upon  district 
courts  “(1)  jurisdiction  to  review  agency  action  reviewable  under  this  act,  ex¬ 
cept  where  a  statute  provides  for  judicial  review  in  a  specific  court”  plus  “(2) 
jurisdiction  to  protect  the  other  substantial  rights  of  any  person  in  an  agency 
proceeding.”  In  our  experience  the  longest  delays  in  such  proceedings  have  been 
through  parties’  bringing  actions  in  the  district  courts  to  enjoin  the  proceed¬ 
ings — ignoring  the  principle  of  exhaustion  of  administrative  remedies.  While 
the  courts  have  almost  always  held  that  such  actions  could  not  be  maintained, 
even  unsuccessful  actions  of  this  type  have  resulted  in  extended  delays  in  certain 
proceedings.5 

Moreover,  this  provision  appears  to  be  unnecessary  in  the  light  of  the  explana¬ 
tion  of  the  purpose  of  an  identical  provision  in  the  predecessor  bill  to  amend  the 
Administrative  Procedure  Act.6  It  would  also  give  rise  to  arguments  that  a 
drastic  curtailment  was  intended  of  the  operation  of  the  principles  of  exhaustion 
of  administrative  remedies,  standing  to  sue  and  irreparable  injury. 


5  For  example,  in  Otis  d  Co.  v.  Securities  and  Exchange  Commission,  176  F.  2d  34 
(C.A.D.C.,  1949),  the  court  of  appeals  held  that  a  part  of  a  broker-dealer  proceeding 
should  have  been  enjoined,  thus  making  necessary  a  petition  to  the  Supreme  Court,  which 
reversed  per  curiam  in  a  one-paragraph  opinion,  Securities  and  Exchange  Commission 
v.  Otis  d  Co.,  338  U.S.  849  (1949).  Also  see  Securities  and  Exchange  Commission  v. 
R.  A.  Holman  £  Co.,  323  F.  2d  284  (C.A.D.C..  1963),  certiorari  denied,  375  U.S.  943  (1963). 
The  proceeding  which  was  the  subject  of  the  Otis  litigation  was  not  completed  until  over 

6  years  after  it  was  instituted.  The  proceeding  which  was  the  subject  of  the  Holman 
litigation  has  now  been  pending  for  over  4  years. 

6  See  “Memorandum  To  Accompany  Second  Committee  Print  of  S.  1663,  88th  Cong.,” 
prepared  by  the  staff  of  the  Subcommittee  on  Administrative  Practice  and  Procedure, 
U.S.  Senate,  p.  7.  It  is  there  stated  that  part  (2)  of  the  provision  is  intended  “to  avoid 
the  construction  that  when  a  statute  provides  review  in  a  specific  court,  the  district  courts 
are  without  jurisdiction.  Such  a  construction  would  overrule  the  law  of  Leedom  v.  Kyne, 
358  U.S.  184  (1958)/,  when  such  procedure  is  necessary.”  Leedom  v.  Kyne  held  that,  not¬ 
withstanding  the  provision  in  the  National  Labor  Relations  Act  for  review  in  courts  of 
appeals  of  N.L.R.B.  orders,  a  district  court  had  jurisdiction  of  a  suit  to  vacate  an 
N.L.R.B.  order  made  in  excess  of  its  delegated  powers  and  contrary  to  a  specific  prohibi¬ 
tion  in  the  act.  It  should  be  noted  that  the  principle  that  a  specified  court  has  exclusive 
jurisdiction  is  an  established  general  proposition  of  law  (see,  e.g.,  Myers  v.  Bethlehem 
Shipbuilding  Corp.,  303  U.S.  41  (1938)  ;  R.  A.  Holman  £  Co.,  Inc.  v.  Securities  and  Ex¬ 
change  Commission,  299  F.  2d  127  (C.A.D.C.,  1962),  certiorari  denied,  370  U.S.  911 
(1962) )  to  which  Leedom  v.  Kyne  is  a  “limited  exception”  ( McCulloch  v.  Sociedad  Nacional, 
372  U.S.  10.  16  (19621)  for  which  no  special  statutory  provision  is  needed  ( Machinists  v. 
General  Airlines,  372  U.S.  682,  690  n.  13  (1963) ). 
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Section  7(e)  of  tlie  bill,  dealing  with  interlocutory  appeals,  permits  review 
during  tlie  course  of  a  proceeding  where  the  presiding  officer  certifies  that  a 
review  of  a  material  question  would  prevent  substantial  prejudice  to  any  party 
or  would  expedite  the  proceeding.  This  subsection,  however,  could  have  the 
effect  of  delaying  a  proceeding  rather  than  expediting  it,  in  view  of  the  penulti¬ 
mate  sentence  permitting  stays  and  of  the  last  sentence  requiring  the  agency 
or  one  or  more  of  its  designated  members  to  determine  the  questions  forthwith. 
If  the  latter  provision  should  be  interpreted  to  mean  that  the  agency  could  not 
postpone  the  determination  of  the  matters  certified  until  the  conclusion  of  the 
proceeding  even  though  it  believed  there  would  be  no  substantial  prejudice  by 
so  doing,  it  might  be  required  to  grant  piecemeal  stays  of  the  proceeding  which 
could  well  increase  the  overall  time  consumed  therein. 

The  proposed  requirement  for  agency  appeal  board  procedure  in  section 
8(c)(2)  might  create  confusion  and  in  some  cases  result  in  litigation.7  More¬ 
over,  in  connection  with  the  proposed  section  8(c)  (4),  this  provision  where  ap¬ 
plicable  might  give  rise  to  additional  delay  by  reason  of  persons  seeking  twro 
layers  of  agency  review  of  the  hearing  examiner’s  decision. 

Section  9(b)  authorizes  a  reviewing  court  to  hold  that  publicity  issued  by  an 
agency  or  any  member,  officer  or  employees  thereof  to  discredit  or  disparage  a 
person  under  investigation  or  a  party  to  an  agency  proceeding  constitutes  “a 
prejudicial  prejudging  of  the  issues  in  controversy,”  thereby  enabling  the  court 
to  set  aside  any  agency  action  against  such  person.  Despite  the  laudable  pur¬ 
pose  of  this  provision,  it  is  difficult  to  estimate  the  extremes  to  which  its  appli¬ 
cability  might  be  urged.  This  Commission  publishes  releases  summarizing  the 
allegations  in  litigation  that  it  institutes.  It  also  summarizes  charges  made  in 
administrative  proceedings  where,  for  example,  substantial  fraud  is  involved 
or  it  otherwise  appears  that  the  investing  public  should  be  alerted  to  the  situation 
prior  to  the  completion  of  the  proceedings.  Releases  are  also  published  to  alert 
injured  investors  to  the  possibility  of  a  civil  remedy  prior  to  the  running  of  the 
statute  of  limitations.  Likewise  releases  may  be  published  to  alert  the  securities 
industry  to  the  fact  that  the  Commission  has  taken  action  with  respect  to  the 
particular  practices  involved  in  proceedings.  In  addition,  members  of  the  press 
frequently  seek  and  receive  information  from  Commission  personnel  concerning 
pending  litigation  and  public  proceedings.  The  inhibitions  that  section  9(b)  of 
the  bill  might  impose  on  our  public  information  policy  would  seem  to  be  con¬ 
trary  to  the  public  interest.  That  section  also  appears  to  be  quite  inconsistent 
with  the  freedom  of  information  philosophy  of  section  3  of  the  bill.  In  any 
event,  it  is  difficult  to  understand  why  public  investors  should  be  denied  the 
protection  of  a  Commission  sanction  against  securities  law  violators  even  if  a 
Commission  employee  has  issued  publicity,  if  such  publicity  could  not  in  fact 
constitute  prejudgment  by  the  Commission  of  the  issues  in  a  proceeding  before  it. 

C.  Delay  in  other  types  of  proceedings 

The  Commission  in  the  past  has  encouraged  parties  to  specify  what  procedures 
they  desire  to  have  followed  and  to  waive  any  other  requirements.  In  the  non- 
disciplinary  type  of  proceedings,  where  there  is  substantially  no  factual  dispute, 
parties  have  generally  waived  requirements  of  a  hearing  examiner’s  decision  in 
order  to  permit  ultimate  decisions  to  be  made  more  promptly.  Such  waivers  are 
especially  helpful  in  expediting  proceedings  where  novel  and  important  policy 
questions  are  involved  since  the  Commission  must  necessarily  take  up  these 
questions  in  any  event.  The  provisions  of  S.  1336  would  compel  an  initial 
decision  by  a  hearing  examiner  in  all  cases  subject  to  section  7  and  8  of  the  act, 


7  Sec.  8(c)  12)  does  not  require  agency  appeal  boards  where  they  would  be  clearly 
unwarranted  by  the  number  of  proceedings  in  which  exceptions  are  filed.  While  we 
think  that  the  “clearly  unwarranted”  test  would  be  applicable  to  this  Commission,  it  is 
possible  that  it  might  be  found  preferable  to  establish  such  a  board  rather  than  to  engage 
in  litigation  as  to  whether  or  not  such  a  board  would  be  “clearly  unwarranted.” 

It  is  questionable,  in  any  event,  whether  the  agency  appeal  board  procedure  would  be 
applicable  to  most  of  the  administrative  proceedings  which  might  result  in  the  imposition 
of  a  sanction  that  are  conducted  by  this  Commission,  in  view  of  the  fact  that  the  statute 
auhorizing  this  Commission  to  delegate  certain  decisional  functions  provides  that  adverse 
action  by  a  hearing  examiner  in  certain  instances  requires  review  by  the  Commission  upon 
the  request  of  the  person  or  party  adversely  affected.  15  U.S.C.  78d-l(b).  Such  proceed¬ 
ings  might  fall  within  the  exception  in  sec.  8(c)  (2)  of  the  proposed  bill  where  “agency 
appellate  procedures  have  been  otherwise  provided  by  Congress.”  It  is  by  no  means  clear 
whether  an  appeal  board  procedure  could  be  established  for  such  proceedings. 
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possibly  even  where  all  the  parties  might  be  of  the  view  that  that  decision  should 
be  waived.8 * 

An  illustration  of  the  importance  of  permitting  hearing  officers’  opinions  to  be 
eliminated  by  stipulation  in  some  types  of  situations  is  revealed  by  the  applica¬ 
tion  of  the  Prudential  Life  Insurance  Co.  to  be  permitted  to  sell  variable  annui¬ 
ties.  The  Commission  determined  that  these  could  not  be  sold  except  pursuant 
to  the  provisions  of  the  Investment  Company  Act  of  1940  and  also  determined 
which  of  13  requested  exemptions  from  otherwise  applicable  requirements  of 
that  act  should  be  granted.  The  proceeding  had  been  instituted  on  February  28, 
1961,  and  the  record  consisted  of  2,900  pages  of  transcript  and  exhibits.  There 
was  no  dispute  as  to  any  of  the  underlying  facts,  substantially  all  of  which 
came  from  the  company’s  own  records.  The  evidentiary  record  was  closed  in 
September  1961,  but  by  reason  of  the  complicated  issues  involved,  the  briefing 
schedule  was  not  completed  until  January  1962,  at  which  time  oral  argument 
was  had.  The  Commission’s  decision  was  announced  approximately  1  year 
thereafter.  In  arriving  at  its  decision,  in  addition  to  the  assistance  of  experienced 
lawyers  in  its  opinion-writing  office  and  the  individual  legal  assistants  of  the 
Commissioners,  the  Commission  had  been  aided  by  a  special  consultant,  a  law 
school  professor  retained  to  analyze  the  considerations  that  should  be  determina¬ 
tive  in  variable  annuity  cases.  The  Commissioners  themselves  had  devoted 
many  hours  to  the  problems  both  in  individual  study  and  in  conferences  with 
each  other.  In  its  opinion  the  Commission  declared  that,  by  reason  of  its  deter¬ 
minations  on  certain  issues,  it  was  unnecessary  to  decide  other  issues  that  had 
been  argued  by  the  parties.  The  decision  of  the  Commission  was  affirmed  by  the 
U.S.  Court  of  Appeals  for  the  Third  Circuit 8  and  the  Supreme  Court  denied 
Prudential’s  petition  for  a  writ  of  certiorari.10 

The  ultimate  time  elapsed  from  Prudential’s  application  until  final  action  by 
the  Commission  was  approximately  2  years.  Unquestionably  this  would  have 
been  extended  for  years  more  had  a  decision  been  required  of  the  hearing  officer 
and  it  is  doubtful  that  the  decision  of  any  hearing  officer  would  have  served 
a  useful  purpose.  This  is  partly  because  no  hearing  officer  would  have  had 
available  to  him  the  type  of  assistance  available  to  the  Commission.  In  addi¬ 
tion,  wThile  acting  in  its  adjudicatory  capacity  in  the  proceeding,  the  Commis¬ 
sion  could  and  did  deal  administratively  with  aspects  of  the  problem — i.e.,  by 
adopting  an  exemptive  rule  of  general  application- — and  announced  in  its  opinion 
that  it  intended  to  do  so.  A  hearing  examiner  would,  of  course,  have  been  unable 
to  do  this.  From  the  standpoint  of  time  consumed,  moreover,  a  hearing  examiner, 
knowing  that  an  appeal  to  the  Commission  would  be  inevitable,  would  undoubt¬ 
edly  have  felt  it  necessary  to  pass  upon  all  of  the  issues  involved,  including  many 
difficult  issues  that  the  Commission  ultimately  determined  were  irrelevant.  Any 
decision  of  a  hearing  officer  would  necessarily  have  been  appealed  to  the  Com¬ 
mission,  either  by  the  company,  which  ultimately  sought  to  present  the  matter 
to  the  Supreme  Court,  or,  had  the  hearing  examiner’s  decision  been  in  favor 
of  the  company,  by  the  staff  of  the  Commission’s  Corporate  Regulation  Division, 
which  would  have  had  a  duty  to  see  to  it  that  the  problems  were  passed  upon  by 
the  Commission.  In  the  latter  event,  under  the  proposed  bill  the  staff  would  have 
been  unable  to  take  the  matter  directly  to  the  Commission  but  would  have  had 
to  utilize  an  appeal  board,  which  presumably  would  have  required  many  addi¬ 
tional  months  for  its  decision  and  would  have  been  subjected  for  the  most  part 
to  the  same  handicaps  as  the  individual  examiner  would  have  been.  Had  the 
appeal  board  decided  adversely  to  Prudential,  the  company  undoubtedly  would 
have  asked  the  Commission  to  review  the  decision  and  undoubtedly  the  Commis¬ 
sion  would  have  done  so;  had  the  appeal  board  decided  in  favor  of  the  staff, 
presumably  the  Commission  would  have  felt  that  a  case  of  this  importance  must 
nevertheless  be  reviewed  by  it. 

The  actual  procedure  followed  in  the  Prudential  case  achieved  the  result  that 
a  sponsor  of  S.  1336  has  indicated  he  hoped  to  achieve  through  the  predecessor 


8  As  originally  introduced,  the  predecessor  bill  to  S.  1336  permitted  the  parties  to  waive 
a  decision  by  a  hearing  officer.  Sec.  8(a)  S.  1663,  8Sth  Cong.  That  provision  was  deleted 
in  the  subcommittee  revision  for  the  reason  that  it  was  “*  *  *  inconsistent  and  con¬ 
tradictory  to  the  concept  of  decisional  power  as  vested  in  the  presiding  officer.”  See 
“Memorandum  to  Accompany  Second  Committee  Print  of  S.  1663,  88th  Cong.,”  prepared 
by  the  staff  of  the  Subcommittee  Administrative  Practice  and  Procedure,  U.S.  Senate, 

p.  6. 

®  326  F.  2d  383  (C.A.  3.  1964). 

10  377  U.S.  953  (1964). 
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bill — elimination  of  “the  idea  that  there  must  be  two  decisions  *  *  *.” 11  There 
was  just  one  decision  prior  to  review  by  the  courts.  Under  the  bill,  however,  by 
reason  of  the  fact  that  two  decisions  would  have  been  required  and  possibly 
three  before  the  case  would  have  been  ripe  for  court  review,  the  matter  might 
now  be  still  before  the  Commission,  with  the  long  road  of  judicial  review  ahead. 

While,  as  indicated  above,  the  Prudential  case  is  not  the  usual  type  of  pro¬ 
ceeding  now  coming  before  the  Commission,  some  cases  under  the  Investment 
Company  Act,  and  occasional  cases  still  arising  under  the  Public  Utility  Hold¬ 
ing  Company  Act,  having  equally  complicated  records  and  comparable  policy 
questions,  continue  to  recur.  There  is  no  reason  why  decisions  therein  should 
be  unduly  delayed  by  procedures  designed  for  problems  presented  by  a  different 
type  of  case.  In  this  connection  reference  should  also  be  made  to  the  proposed 
change  in  the  definition  of  rulemaking  in  section  2(c)  of  S.  1336,  which  eliminates 
therefrom  proceedings  of  particular  applicability.  Most  of  the  cases  of  this  type 
coming  before  the  Commission  have  come  within  that  definition  and,  accordingly, 
were  not  subject  to  the  separation-of -functions  requirements  of  section  5(c)  of 
the  present  Administrative  Procedure  Act.  Since  speed  may  be  of  the  essence 
with  respect  to  certain  proposed  transactions,  applicants  have  sometimes  pre¬ 
ferred  that  the  staff  of  the  interested  division  assist  the  Commission  in  the 
preparation  of  its  opinion.  Even  if  waivers  were  permitted  under  S.  1336,  how¬ 
ever,  the  proposed  absolute  requirement  of  separation  of  functions  in  these  cases 
may  furnish  a  weapon  for  obstruction  to  persons  seeking  to  prevent  agency 
authorization  of  legitimate  transactions  sought  by  other  parties. 

D.  Restricted  value  of  proposed  modified  hearing  procedure 

Certain  of  the  difficulties  discussed  above  with  respect  to  S.  1336  could 
presumably  be  avoided  through  the  use  of  the  provisions  of  section  5(a)(5) 
of  the  tentative  revision,  entitled  “Modified  Hearing  Procedure.”  This  section 
permits  an  agency  to  adopt  “abridged  procedures  which  shall  be  on  the  record 
and  be  reasonably  calculated  to  promptly,  adequately,  and  fairly  inform  the 
agency  and  the  parties  as  to  the  issues,  facts,  and  arguments  involved.”  The 
abridged  procedures  allowable  under  this  section  are  “for  use  by  consent  of  the 
parties  in  such  proceedings  as  the  agency  may  designate.”  These  provisions 
reflect  a  philosophy  with  which,  as  has  been  indicated,  we  fully  agree,  i.e.,  that, 
subject  to  requirements  of  procedural  due  process,  agencies  should  be  free  to 
formulate  procedures  most  likely  to  result  in  prompt  and  just  determinations. 
The  value  of  the  modified  hearing  procedure,  however,  is  severely  restricted 
by  the  facts  that:  (1)  the  separation-of -functions  requirements  of  section  5(a) 
(6)  apparently  are  applicable;  (2)  this  section  would  not  permit  elimination 
of  double  or  triple  decisions  that  would  be  required  in  the  Prudential-type  case, 
since  it  does  not  purport  to  authorize  modification  of  the  provisions  of  section 
8;  (3)  parties  most  interested  in  delay  would  not  consent  to  procedures  which 
would  expedite  Commission  determinations. 

E.  Language  changes  threatening  to  upset  established  interpretations 

Even  where  language  changes  may  not  be  intended  to  change  existing  law, 
they  may  be  the  basis  for  arguments  that  significant  revisions  were  intended. 
See,  e.g.,  Universal  Camera  Corp.  v.  National  Labor  Relations  Board,  340  U.S. 
474  (1951),  where  the  Supreme  Court  held  that  the  test  of  “substantial  evidence 
on  the  whole  record”  used  in  the  Administrative  Procedure  Act  must  mean  some¬ 
thing  different  from  the  “substantial  evidence”  test  previously  employed  by  the 
courts  in  reviewing  agency  action.  The  bill  contains  a  substantial  number  of 
amendments  that  leave  a  question  whether  existing  law  is  intended  to  be 
changed  and  might  provide  a  basis  for  appeal  where  it  is  sought  to  delay,  for 
example,  the  ultimate  revocation  by  this  Commission  of  the  registration  of  a 
broker-dealer. 

One  such  area  in  which  difficulties  could  result  from  the  bill  involves  adjudi¬ 
cations  that  need  not  be  made  on  a  record  but  to  which  section  5(b)  of  the  bill 
presumably  relates.  It  might  be  argued  that  this  includes  such  Commission 
determinations  as  whether  to  accelerate  the  effectiveness  of  a  registration  state¬ 
ment  for  the  sale  of  securities  to  the  public.  This  argument  would  require  hear¬ 
ings  in  such  situations  together  with  various  other  procedures  that,  as  a  practical 
matter,  would  severely  interfere  with  the  marketing  of  new  issues  of  securities. 


11  Senator  Edward  V.  Long,  “Administrative  Proceedings  :  Their  Time  and  Cost  Can  Be 
Cut  Down,”  49  A.B.A.J.  833,  836  (1963),  regarding  S.  1663,  88th  Cong. 
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Additional  examples  of  such  language  changes  in  the  bill  are  set  forth  in  the 
margin.12 

II.  S.  1336  contains  provisions  that,  in  addition  to  facilitating  delay 
would  otherwise  be  advantageous  to  those  seeking  to  obstruct  the  Com¬ 
mission’s  investigations  into  their  activities  to  the  detriment  of  the  public 
interest.  (Secs.  6(a),  8(c)  (2),  6(d),  and  3(b)  (C).) 

Many  of  the  provisions  of  the  bill  would  provide  additional  devices  for  frustrat¬ 
ing  the  Commission’s  effective  enforcement  of  the  securities  laws.  In  addition 
to  those  discussed  above  which  would  facilitate  delay,  certain  provisions  could 
give  other  major  advantages  to  law  violators  seeking  to  escape  detection,  ex¬ 
posure,  or  prosecution.  Among  the  foremost  of  these  is  section  6(a)  which  ap¬ 
pears  to  accord  every  “party”  in  an  investigation  the  right  to  appear  in  person 
and  with  counsel.  We  do  not  know  to  whom  this  provision  would  apply  or  in 
what  circumstances,  but  we  are  concerned  that  it  might  be  urged  that  subjects 
of  our  private  investigation  are  entitled  to  be  present  at  the  taking  of  other 
persons’  testimony.  Investigations  by  this  Commission  have  been  analogized 
to  those  of  a  grand  jury 13  and  normally  could  not  be  effectively  conducted  if  sus¬ 
pected  violators  had  the  right  to  participate  in  investigative  proceedings  to  un¬ 
cover  the  nature  of  their  activities. 

Another  unnecessary  advantage  given  by  the  bill  to  suspected  law  violators, 
which  seems  to  be  contrary  to  the  general  purposes  of  the  bill,  is  contained  in 
section  8(c)(2).  That  provision  apparently  would  permit  private  parties  but 
not  the  staff  of  an  agency  to  seek  direct  agency  review  of  a  hearing  officer’s  de¬ 
cision,  bypassing  the  appeal  board.  We  fail  to  perceive  why  the  policy  reason 
for  denying  direct  agency  review  to  the  staff,  whatever  it  may  be,  is  not  equally 
compelling  where  private  parties  seek  review. 

Section  6(d)  of  the  bill,  which  would  give  to  persons  who  submit  data  or 
evidence  in  the  course  of  our  investigations  a  copy  or  transcript  thereof  without 
qualification,  is  similar  to  that  which  was  proposed  in  an  earlier  version  of  the 
Administrative  Procedure  Act.  We  criticized  that  initial  proposal  since  we  felt 
that  the  furnishing  of  transcripts  of  testimony  should  depend  upon  whether 
production  would  be  used  to  defeat  the  congressional  policy  set  forth  in  the 
statutes  authorizing  the  investigation.  Our  comments  were  as  follows : 

“It  has  been  our  practice  to  be  liberal  in  giving  transcripts  of  testimony  taken 
in  investigations.  However,  we  have  on  some  occasions  found  it  necessary  to 
refuse  requests  for  transcripts  where  there  was  reason  to  fear  that  the  witness 
would  make  it  available  for  the  purpose  of  coaching  other  witnesses  still  to  be 
examined  or  of  revealing  to  a  prospective  defendant  in  a  criminal  proceeding  just 
what  testimony  the  Government  has. 

“It  is  a  time-honored  safeguard  against  perjury  and  conspiracy  among  wit¬ 
nesses  to  exclude  other  witnesses  from  a  courtroom,  or  hearing  room,  while  a 
particular  witness  is  testifying,  and  of  course,  witnesses  are  always  examined 
in  secret  in  grand  jury  proceedings.  Where  transcripts  are  made  available  to  wit¬ 
nesses  there  is  no  way  of  guarding  against  their  being  made  available  to  the 
persons  whose  activities  are  the  principal  subject  of  investigation. 

*  *  *  *  *  *  * 

“In  cases  where  the  investigation  involves  examination  of  employees  of  the 


12  While  the  existing  definition  of  “licensing'’  includes  the  “conditioning  of  a  license.’’ 
sec.  2(e)  deletes  that  clause  and  adds  that  clause  “the  prescription  or  requirement  of 
terms,  conditions,  or  standards  of  conduct  for  named  licensees  thereunder.” 

Sec.  5(a)(6)  continues  the  existing  ban  on  certain  agency  employees  being  responsible 
for  or  participating  in  decisionmaking  but  expands  the  category  of  such  employees  from 
those  who  have  investigating  or  prosecuting  functions  to  those  who  have  “investigating, 
prosecuting,  or  advocating”  functions. 

Proposed  sec.  7(c)  declares  that  agencies  shall  provide  for  the  exclusion  in  their 
proceedings  of  “irrelevant,  immaterial,  or  unduly  cumulative  or  repetitious  evidence”  in 
place  of  the  present  provision  for  exclusion  of  “irrelevant,  immaterial,  or  unduly  repetitious 
evidence.” 

To  the  existing  provision  that  parties  shall  be  given  opportunity  to  controvert  facts  of 
which  an  agency  takes  official  notice,  sec.  7(d)  adds  a  declaration  that  “[olffieinl  notice 
may  he  taken  of  all  facts  of  which  judicial  notice  could  be  taken  and  of  other  facts  within 
the  specialized  knowledge  of  the  agency.” 

The  description  in  sec.  10(a)  of  persons  who  have  standing  to  seek  judicial  review  would 
be  changed  from  any  person  “suffering  legal  wrong  because  of  an  agency  action  or  adversely 
affpcted  or  aggrieved  by  such  action  within  the  meaning  of  any  relevant  statute”  to  any 
person  “adversely  affected  in  fact  by  any  reviewable  agency  action.” 

13  See  Wooley  v.  United  Staten,  97  F.  2d  258.  262  (C.A.  9,  193.8)  ;  In  re  Securities  and, 
Exchange  Commission.  84  F.  2d  316.  318  (C.A.  2.  1936)  :  Consolidated.  Mines  v.  Securities 
and  Exchange  Commission,  97  F.  2d  704  (C.A.  9.  193.8)  ;  cf.  Perkins  v.  Endicott- Johnson 
Corp..  128  F.  2d  208,  214  (C.A.  2,  1942).  aff’d  317  U.S.  501  (19413)  ;  President  v.  Skeen, 
118  F.  2d  58,  59  (C.A.  5,  1941). 


292 


ADMINISTRATIVE  PROCEDURE  ACT 


suspected  law  violator,  the  employees  may  be  under  considerable  pressure  from 
the  employer,  who  may  demand  that  they  request  ostensibly  on  their  own  ac¬ 
count,  and  turn  over  to  it  transcripts  of  their  testimony.  If  a  witness  subject 
to  such  intimidation  is  entitled  to  a  transcript  of  his  testimony  as  a  matter  of 
law,  he  may  be  unwilling  to  testify  fully  and  truthfully. 

“A  large  proportion  of  the  investigatory  work  of  this  Commission  is  directed 
to  uncovering  of  fraud  in  connection  with  the  interstate  sale  of  securities,  and 
in  this  specialized  field  the  Commission,  as  the  courts  have  recognized,  per¬ 
forms  a  function  very  similar  to  that  of  a  grand  jury.  If  the  Commission  could 
not  safeguard  the  secrecy  of  its  investigatory  procedures,  this  would  substan¬ 
tially  impair  the  usefulness  of  administrative  investigation  in  this  field.  It 
would  similarly  impair  the  legislative  investigations  made  by  the  Commission 
in  connection  with  rules  and  recommended  legislation.”  [Footnote  omitted.] 

In  addition,  section  8(b)  (C)  of  S.  1336  would  require  the  Commission  to  make 
public  its  “staff  manuals  and  instructions  to  staff  that  affect  any  member  of 
the  public  *  *  While  we  are  unable  to  determine  the  meaning  or  scope 
of  this  provision,  we  fear  its  possible  effect  on  our  investigative  and  other 
enforcement  activities.  We  agree  that  the  public  should  have  access  to  such 
materials  as  will  facilitate  compliance  with  the  law  and  transactions  with  the 
agency.  But  disclosure  of  investigative  techniques  set  out  in  staff  training  man¬ 
uals,  for  example,  would  virtually  provide  a  blueprint  for  evading  the  law  to 
prospective  violators.  Furthermore,  such  disclosure  could  interfere  seriously 
with  effective  communication  by  the  Commission  with  the  staff.  The  prospect 
that  instructions  to  the  staff  -would  be  public  would  greatly  impair  efficient  and 
sensible  directions  to  the  staff  by  requiring  detailed  and  formal  statements  de¬ 
signed  to  avoid  offending  the  most  sensitive  persons  as  well  as  to  minimize  the 
risk  of  attempts  to  enjoin  staff  activity  for  not  conforming  to  instructions. 

III.  Other  provisions  of  S.  1336  would  interfere  with  proper  administra¬ 
tion  of  the  securities  laws  by  this  Commission  to  the  detriment  of  the  public 
interest.  (Secs.  3,  6(e),  6(k),  and  8(c).) 

In  addition  to  our  problems  respecting  the  decision  of  cases  and  the  conduct 
of  investigations  by  the  Commission,  the  bill  creates  other  difficulties.  The  most 
important  in  this  category  are  the  provisions  of  the  proposed  section  3  wThich 
would  require  that  all  agency  records,  with  certain  limited  exceptions,  be  made 
available  for  inspection  by  any  person. 

We  are  attaching  a  copy  of  a  comment  on  H.R.  5012,  89th  Congress,  which 
we  have  recently  provided  to  the  House  of  Representatives  Committee  on  Gov¬ 
ernment  Operations.  The  pertinent  provisions  of  that  bill  are  substantially 
identical  to  those  provisions  of  sections  3(c)  and  (e)  of  S.  1336.  As  pointed 
out  in  that  comment,  we  fear  that  it  would  be  argued  that  the  various  excep¬ 
tions  from  the  general  disclosure  requirements  would  not  be  sufficiently  broad 
to  permit  confidential  treatment  of  some  types  of  information  that  we  believe 
should  not  be  made  generally  public.  Thus,  it  would  probably  be  argued  that 
the  exception  in  section  3(e)  (4)  for  “trade  secrets  and  commercial  or  financial 
information  obtained  from  the  public  and  privileged  or  confidential”  would  not 
be  broad  enough  to  avoid  disclosure  of  information  submitted  by  persons  seeking 
our  advice  and  assistance  to  facilitate  compliance  with  the  statutes  we  adminis¬ 
ter.  Businessmen  frequently  consult  the  Commission  concerning  proposed  impor¬ 
tant  business  transactions ;  premature  disclosure  of  such  contemplated  transac¬ 
tions  could  affect  the  markets  for  the  securities  of  the  companies  involved  and 
could  afford  an  opportunity  for  overreaching  the  investing  public  to  those  persons 
who  first  gained  access  to  the  information.  The  argument  would  probably  also 
be  made  that  the  exception  in  section  3(e)(3)  for  material  “specifically  ex¬ 
empted  from  disclosure  by  statute”  would  not  permit  us  to  avoid  disclosure 
of  Commission  action  where  disclosure  would  unfairly  injure  members  of  the 
public.  Thus  it  might  be  urged  that  certain  proceedings  to  determine  whether 
to  revoke  the  registrations  of  brokers  and  dealers  must  be  public  even  though 
the  Commission  deemed  it  consistent  with  the  public  interest  to  protect  the 
persons  involved  from  the  possibility  of  adverse  publicity  if  it  should  ultimately 
be  determined  that  charges  against  them  have  not  been  substantiated.  It 
should  be  noted  that  the  American  Bar  Association  has  recently  indicated  its 
view  that  such  Commission  proceedings  should  normally  be  nonpublic.  See 
resolution  IV,  February  17,  1964,  house  of  delegates,  American  Bar  Association. 
The  argument  might  also  be  advanced  that  the  exception  in  section  3(e)  (5) 
for  “interagency  or  intraagency  memorandums  or  letters  dealing  solely  with 
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matters  of  law  or  policy,”  would  be  insufficient  to  avoid  disclosure  of  such  docu¬ 
ments  dealing  with  law  or  policy  in  the  context  of  specific  facts.  A  great  deal 
of  redtape  could  ensue  from  efforts  to  keep  policy  and  factual  discussions  sepa¬ 
rate  in  internal  communications.  There  could  result  serious  interference  with 
free  communication  between  Government  officials  with  respect  to  the  most  effi¬ 
cacious  manner  of  administering  the  law. 

Section  0(e)  of  the  bill  would  require  an  agency,  unless  otherwise  provided  by 
statute,  to  issue  a  subpena  upon  request  of  any  party.  This  Commission  has 
recently  revised  its  rules  of  practice  to  provide  that,  while  subpenas  will  normally 
be  issued  upon  the  request  of  any  party  to  a  proceeding,  where  it  appears  that 
the  subpena  might  be  unreasonable,  oppressive,  excessive  in  scope,  or  unduly  bur¬ 
densome,  the  issuing  official  may  require  the  applicant  to  make  a  showing  of  the 
general  relevance  and  reasonable  scope  of  the  subpena.  (See  rule  14(b),  rules 
of  practice,  17  CFR  201.14(b),  Securities  Act  Rel.  No.  4640.)  Where  such  a 
showing  cannot  be  made,  we  do  not  think  a  person  subpenaed  should  be  put  to 
the  expense  of  hiring  counsel  to  move  to  quash.  The  bill,  however,  would  with¬ 
draw  completely  from  the  agency  all  control  over  issuance  of  subpenas. 

Section  6(e)  would  also  require  agencies  to  issue  subpenas  authorized  by  law 
to  any  party  to  a  rulemaking  proceeding  upon  a  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought.  This  provision  would  seem  to  enable 
private  persons  to  convert  any  agency  rulemaking  proceeding  into  an  investiga¬ 
tion  or  “special  study”  of  other  private  persons’  activities.  We  do  not  know  what 
purpose  this  provision  is  intended  to  serve  or  what  situations  it  is  designed  to 
remedy.  Unless  it  is  limited  to  those  rulemaking  proceedings  that  must  be  on 
the  record,  the  provision  seems  entirely  unwarranted. 

Section  6(k)  of  the  bill  appears  to  require  agencies  to  make  determinations 
on  the  merits  of  all  requests  for  declaratory  orders  and  provides  that  such  deter¬ 
minations  are  final  agency  action  for  purposes  of  judicial  review.  It  is  difficult 
to  understand  why  an  agency  should  be  under  an  obligation  to  render  an  opinion 
on  every  question  presented  to  it  by  any  person  no  matter  how  meaningless,  super¬ 
fluous  or  inappropriate  the  question  might  be.  In  addition,  as  pointed  out  in  the 
attached  comment  on  H.R.  5012,  the  Commission’s  staff  provides  numerous  inter¬ 
pretations,  no-action  letters,  and  other  forms  of  advice  on  a  more  or  less  in¬ 
formal  basis  to  businessmen  to  facilitate  their  compliance  with  the  law  in  con¬ 
templated  business  transactions.  To  convert  such  interpretations  into  judicially 
reviewable  declaratory  orders  would  be  greatly  to  reduce  and  to  delay  the  flow 
of  advice  from  the  Commission.  Moreover,  section  6(k)  could  enable  a  private 
person  to  bring  the  Commission  into  court  even  though  normally  no  case  or  con¬ 
troversy  would  exist.  We  do  not  believe  that  the  Commission’s  administration  of 
the  securities  laws  should  be  subject  to  such  interference. 

Finally,  we  do  not  believe  that  the  Commission’s  control  over  its  proceedings 
should  be  as  limited  as  is  suggested  by  the  provisions  of  section  8(c) .  For  exam¬ 
ple,  it  would  seem  clear  that  the  Commission  should  be  able  to  reverse  a  hearing 
officer’s  findings  of  fact  that  are  contrary  to  the  weight  of  the  evidence  even 
though  they  are  not  “clearly  erroneous.”  But  it  appears  that  section  8(c)(1)(B) 
of  the  bill  would  not  permit  this.  So  long  as  the  Commission  has  the  ultimate 
responsibility  for  its  proceedings,  it  should  have  the  power  to  make  its  own  find¬ 
ings  of  fact  where  appropriate. 

In  these  comments  there  has  been  no  attempt  to  be  exhaustive  regarding  the 
problems  that  might  be  created  by  the  adoption  of  S.  1336.  We  think  the  illus¬ 
trations  should  be  sufficient  to  make  clear  that  procedural  provisions  not  speci¬ 
fically  directed  to  deficiencies  in  this  agency’s  procedures  would  interfere  with 
legitimate  business  and  impair  the  ability  of  this  Commission  to  act  in  the  public 
interest. 


Memorandum  of  the  Securities  and  Exchange  Commission  to  the  Committee 
on  Government  Operations,  U.S.  House  of  Representatives,  on  H.R.  5012, 
80th  Congress 

The  provisions  of  H.R.  5012  are  intended  “  [t] o  make  sure  that  the  public  gets 
the  information  it  is  entitled  to  have  about  public  business  *  *  *” 1  by  amending 
section  161  of  the  Revised  Statutes  of  the  United  States,  5  U.S.C.  22,  commonly 
known  as  the  Federal  housekeeping  statute.  To  accomplish  this  purpose  the 


1  See  remarks  of  Congressman  Fascell  when  introducing  H.R.  5013,  an  identical  bill. 
Ill  Congressional  Record  2857  (1965). 
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bill  would  require  that  all  agency  records,  with  certain  limited  exceptions,  be 
made  available  for  inspection  by  any  person. 

This  Commission  agrees  that  unnecessary  secrecy  in  the  operation  of  the 
Government  should  be  eliminated  and  that  Government  agencies  should  attempt 
to  facilitate  the  securing  of  information  by  members  of  the  public  having  a 
legitimate  interest  therein.  Indeed,  the  enactment  of  the  statutes  administered 
by  this  Commission  was  in  large  part  motivated  by  the  desirability  of  making 
information  available  to  members  of  the  public  which  might  be  pertinent  to 
their  investment  decisions.  Accordingly,  the  vast  bulk  of  material  contained 
in  this  Commission’s  files  is  public  and  the  Commission  makes  every  effort  to 
have  it  readily  available  to  the  press  and  to  individual  members  of  the  public.2 
The  Commission  attempts  to  comply  not  only  with  the  letter  of  section  3  of  the 
Administrative  Procedure  Act,  dealing  with  public  information,  but  also  with 
the  spirit  of  that  section.  Rule  25(a)  of  the  Commission’s  rules  of  practice 
provides  that  all  information  contained  in  documents  filed  with  the  Commission 
is  public  unless  otherwise  provided  by  statute  or  rule  or  directed  by  the  Com¬ 
mission.  In  addition  to  complying  with  the  publication  provisions  of  section  3 
of  the  Administrative  Procedure  Act,  the  Commission  seeks  to  assure  wide  dis¬ 
semination  of  its  rule  proposals,  rules,  opinion,  and  interpretations  adopted  for 
the  guidance  of  affected  persons  by  furnishing  copies  of  this  material  to  the  press, 
making  it  available  for  public  inspection  at  the  Commission’s  offices  and  sending 
copies  to  numerous  persons  on  mailing  lists  which  the  Commission  maintains. 
These  mailing  lists  included  persons  who  are  directly  subject  to  regulation  by 
the  statutes  we  administer  as  well  as  those  who  have  requested  certain  classes 
of  material  from  the  Commission.  The  latter  category  alone  includes  more  than 
35,000  names. 

On  the  other  hand,  the  Commission  treats  certain  types  of  matters  as  non¬ 
public,  including  documents  afforded  confidential  treatment  pursuant  to  schedule 
A,  paragraph  30  of  the  Securities  Act  of  1933,  section  24  of  the  Securities  Ex¬ 
change  Act  of  1934,  section  22(b)  of  the  Holding  Company  Act  of  1935,  section 
45(a)  of  the  Investment  Company  Act  of  1940,  and  section  210  of  the  Investment 
Advisers  Act  of  1940,  and  proceedings  in  connection  therewith,  material  obtained 
in  any  nonpublic  proceeding,  interagency  and  intraagency  correspondence,  mem¬ 
orandums,  and  working  papers,  documents  relating  to  internal  matters,  prelimin¬ 
ary  copies  of  proxy  material,  correspondence  with  the  public,  and  classified 
material. 

The  major  difficulties  that  would  be  created  for  this  ’Commission  by  enactment 
of  II.R.  5012  would  flow  from  possible  arguments  that  various  of  the  exceptions 
from  the  general  disclosure  requirements  are  not  sufficiently  broad  to  permit 
confidential  treatment  of  some  types  of  information  that  we  believe  should  not 
be  made  generally  public. 

We  are  of  the  view  that  there  are  important  considerations  why  certain  mate¬ 
rial  in  the  Commission’s  files  should  not  be  subject  to  general  public  scrutiny,  as 
where  disclosure  of  the  material  would  impair  the  advice  and  assistance  we 
render  to  persons  seeking  to  comply  with  the  statutes  we  administer,  where  it 
would  unfairly  injure  members  of  the  public,  or  where  it  would  interfere  with 
free  communication  between  Government  officials  with  respect  to  the  most  effica¬ 
cious  manner  of  administering  the  law.  Certain  of  these  considerations  are 
recognized  in  the  legislative  history  of  the  Administrative  Procedure  Act,  which 
points  to  the  problem  of  publicity  which  might  “reflect  adversely  upon  any  per¬ 
son,  organization,  product,  or  commodity”  prior  to  “actual  and  final  adjudication” 
by  an  agency  (H.  Rept.  1980,  79th  Cong.,  2d  sess.  (1946),  p.  49).  The  importance 
of  these  considerations  may  vary  in  different  situations.  Thus,  information 
sought  in  a  congressional  investigation  or  pertinent  to  the  determination  of  a 
lawsuit  might  properly  be  made  available  despite  countervailing  considerations 
which  would  be  sufficient  to  refuse  to  make  the  information  available  to  casual 
inquirers. 

We  would  emphasize  that,  as  to  a  large  part  of  the  material  in  the  Commis¬ 
sion’s  files  which  is  not  made  public,  the  primary  reason  for  privacy  is  to  protect 
the  rights  and  interests  of  private  persons  having  business  before  the  Commis¬ 
sion.  The  statutes  administered  by  the  Commission  have  an  impact  on  a  wide 
variety  and  great  number  of  business  transactions  and  arrangements ;  conse- 


2  The  breadth  of  the  material  available  to  the  public  is  demonstrated  by  the  list  which 
the  Commission  has  prepared  and  issued  to  the  public  entitled  “Compilation  of  Documentary 
Materials  Available  in  the  SEC,”  a  copy  of  which  is  attached. 
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quently,  businessmen  very  often  must  determine  the  effect  of  these  statutes  upon 
proposed  transactions  and  arrangements  and  the  steps  necessary  to  be  taken  in 
planning  and  executing  them  so  that  there  will  be  no  delays  resulting  from 
questions  that  might  otherwise  be  raised  as  to  full  compliance  with  the  securities 
laws.  To  enable  these  matters  to  be  resolved  properly,  full  details  of  proposed 
transactions  such  as  mergers,  acquisitions,  and  financing  plans  are  given  to  and 
discussed  with  the  Oommission’s  staff,  often  substantially  in  advance  of  the  con¬ 
summation  of  the  transactions.  Businessmen  expect,  and  we  believe  have  a 
right  to  expect,  that  their  confidence  in  disclosing  these  matters  will  be  respected  ; 
otherwise  the  administration  of  the  Federal  securities  laws  would  be  greatly 
complicated  and  the  ability  of  American  and  international  business  organiza¬ 
tions  to  plan  and  execute  important  transactions  within  time  schedules  required 
by  economic  circumstances  would  be  impaired.  These  transactions  may  be  of 
international  importance  and  sometimes  directly  involve  foreign  governments. 
Without  these  informal  discussions  by  which  business  problems  are  resolved  in 
a  businesslike  way,  administration  of  the  securities  laws  would  be  greatly  im¬ 
paired  and,  indeed,  it  is  doubtful  that  these  laws  could  be  effectively  adminis¬ 
tered.  The  Commission  has  repeatedly  been  commended  for  evolving  such  in¬ 
formal  procedures  for  advising  persons  seeking  to  comply  with  the  law.  Profes¬ 
sor  Loss  has  stated : s 

“This  practice — which  a  task  force  of  the  second  Hoover  Commission  reported 
as  having  been  ‘most  effectively  used’  by  the  SEC3  4 — is  an  essential  and  popular 
service  with  the  bar  and  the  securities  industry.  Thousands  of  such  opinions  are 
given  each  year.” 

Privacy  is  essential  to  this  process.  Businessmen  should  not  be  compelled  to 
give  premature  publicity  to  proposed  business  transactions  which  they  would 
otherwise  keep  strictly  confidential  for  the  protection  of  their  business,  simply 
because,  as  a  practical  matter,  it  is  necessary  that  they  consult  the  Commission 
in  advance.  Moreover,  premature  and  unplanned  disclosure  of  contemplated 
business  transactions  which  are  discussed  with  the  Commission  could  affect  the 
markets  for  the  securities  of  the  companies  involved 5  and  afford  an  opportunity 
to  overreach  the  investing  public  to  those  persons  who  first  gained  access  to 
the  information. 

Similarly  it  would  be  impossible  as  a  practical  matter  for  the  Commission 
to  enforce  its  proxy  rules  if  it  were  unable  to  keep  preliminary  proxy  material 
nonpublic.  The  Commission’s  proxy  rules,  which  relate  to  corporate  elections 
and  corporate  actions  requiring  the  vote  of  security  holders  and  which  are  appli¬ 
cable  to  all  corporations  listed  on  national  securities  exchanges  as  well  as  to 
numerous  other  companies,  provide  that  material  to  be  sent  to  stockholders  shall 
be  filed  first  in  preliminary  form  with  this  Commission.  The  examining  staff 
make  certain  suggestions  so  that  the  material  will  not  be  in  any  way  mislead¬ 
ing  and  it  is  only  after  the  participants  have  had  an  opportunity  to  make  the 
changes  suggested  by  the  staff  that  the  definitive  material  is  sent  out  to  share¬ 
holders.  By  reason  of  the  nonpublic  nature  of  the  preliminary  material  we  have 
been  able  with  a  minimum  of  litigation  to  see  to  it  that  American  investors  have 
had  fairly  presented  to  them  the  matters  upon  which  they  must  vote.  Were 
the  preliminary  material  public  and  susceptible  to  being  reprinted  in  the  press, 
there  would  be  no  opportunity  for  staff  processing  of  the  material  and  the  Com¬ 
mission’s  only  remedy  would  be  to  seek  injunctive  relief  in  the  courts.  That 
alternative,  besides  being  time  consuming  and  expensive,  can  rarely  provide 
full  relief  and  may  require  postponement  of  corporate  meetings  and  generally 
disrupt  the  affairs  of  the  business  community. 

Accordingly,  while  we  believe  that  the  foregoing  types  of  information,  as 
well  as  the  staff’s  work  product  in  connection  therewith,  are  intended  to  be 
included  in  exemption  (4)  of  the  bill  for  matters  that  are  “trade  secrets  and 
commercial  or  financial  information  obtained  from  the  public  and  privileged  or 
confidential,”  we  urge  that  this  be  made  clear. 

Other  material  in  the  Commission’s  files  is  nonpublic  primarily  to  protect 
persons  against  the  possibility  of  adverse  publicity  if  it  should  ultimately  be 
determined  that  charges  against  them  have  not  been  substantiated.  In  the 


3  3  Loss,  “Securities  Regulation”  (1961),  p.  1895. 

4  Commission  on  Organization  of  the  Executive  Branch  of  the  Government,  Task  Force 
Report  on  Legal  Services  and  Procedure  (1955)  189. 

5  See  "Report  of  Special  Study  of  the  Securities  Markets  of  the  Securities  and  Exchange 
Commission,”  H.  Doc.  No.  95,  pt.  3,  88th  Cong.,  1st  sess.  (1963),  pp.  70-93. 
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event  that  charges  should  not  be  proved  in  such  cases,  not  even  the  Commission's 
opinion  would  be  made  public.  We  are  concerned  about  possible  arguments 
that  such  material  is  not  “specifically  exempted  from  disclosure  by  statute” 
(exception  (3))  or  otherwise  exempted.  Where  the  Commission  institutes 
proceedings  pursuant  to  rule  2(e)  of  its  rules  of  practice  to  disqualify  a  prac¬ 
titioner  before  it,  the  proceedings  are  nonpublic.  With  respect  to  proceedings 
for  the  revocation  or  denial  of  registration  of  brokers  and  dealers  in  securities 
or  of  investment  advisers,  section  22  of  the  Securities  Exchange  Act  of  1934 
and  section  212  of  the  Investment  Advisers  Act  of  1940  have  been  interpreted 
to  permit  private  proceedings  for  they  say  that  hearings  ordered  by  the  Com¬ 
mission  thereunder  “may  be  public.”  0 

Whether  the  Commission  makes  these  revocation  or  denial  proceedings  public 
depends  upon  considerations  present  in  the  particular  situations.  Thus,  broker 
and  dealer  denial  or  revocation  proceedings  may  be  made  public  where  they 
are  based  upon  facts  established  in  public  records,  as  for  example,  where  pro¬ 
ceedings  are  based  upon  an  injunction,  a  criminal  conviction,  or  a  prior  deter¬ 
mination  by  the  Commission  in  an  order  or  decision  which  has  become  public 
that  violations  were  committed  by  a  particular  person.  If  the  Commission  has 
previously  determined  in  a  revocation  or  denial  proceeding  that  a  particular 
individual  willfully  violated  the  Securities  Act  or  the  Securities  Exchange 
Act,  a  subsequent  proceeding  arising  out  of  an  application  for  registration  by 
that  person  or  a  proceeding  involving  a  registrant  controlled  by  or  controlling 
such  person  and  based  upon  the  prior  finding  as  to  that  person,  would  normally 
be  public.  The  proceedings  may  be  made  public  because  substantial  charges 
of  fraud  are  involved  or  it  otherwise  appears  that  the  investing  public  should 
be  alerted  to  the  situation  prior  to  the  completion  of  the  proceedings.  Another 
reason  for  ordering  public  proceedings  may  be  to  alert  injured  investors  to  the 
possibility  of  a  civil  remedy  prior  to  the  running  of  the  statute  of  limitations. 
Likewise,  proceedings  may  be  made  public  to  alert  the  securities  industry  to 
the  fact  that  the  Commission  has  taken  action  with  respect  to  the  particular 
practices  to  be  involved  in  the  proceedings.  It  should  be  noted  that  where 
the  Commission  directs  that  a  proceeding  be  nonpublic  the  privacy  can,  of  course, 
be  waived  by  the  subject  of  the  proceeding. 

The  American  Bar  Association  has  indicated  its  view  that  such  Commission 
proceedings  should  be  made  public  only  on  an  even  more  limited  basis  and  should 
normally  be  nonpublic.  It  has  urged  the  Commission  “*  *  *  to  provide  that  dis¬ 
ciplinary  proceedings  involving  brokers,  dealers  or  other  persons  engaged  in  the 
securities  business  will  be  conducted  in  private  and  without  publicity  as  to  their 
pendency  or  the  facts  developed  therein  *  *  *”  except  where  the  Commission  has 
determined  in  an  independent  private  proceeding  that  the  disciplinary  proceed¬ 
ing  should  be  conducted  publicly.  (See  Resolution  IV,  February  17,  1964,  House 
of  Delegates,  American  Bar  Association.) 

We  are  also  concerned  that  it  might  be  argued  that  exception  (5)  for  “inter¬ 
agency  or  intra-agency  memorandums  or  letters  dealing  solely  with  matters  of 
law  or  policy”  is  not  applicable  if  such  documents  deal  with  law  or  policy  in  the 
context  of  specific  facts.  This  argument  would  convert  such  work  product  of  the 
professional  staff  of  the  Commission,  and  of  the  Commissioners  themselves,  into 
public  documents.  We  do  not  see  what  purpose  would  be  served  by  giving  the 
general  public  access  to  such  material  or  to  such  other  memorandums  as  those 
recording  conferences  among  the  Commissioners,  between  the  Commission  and 
the  staff,  or  between  representatives  of  this  and  those  of  other  agencies,  such 
as  the  Department  of  Justice,  relating  to  specific  factual  situations.  We  can  see 
no  reason  why  such  memorandums  exchanged  between  Commissioners  and  the 
staff  should  be  treated  differently  from  those  between  Federal  judges  and  their 
assistants. 

The  proposed  amendments  also  would  authorize  district  courts  to  order  the 
production  of  information  improperly  withheld  from  any  person.  We  assume 
no  change  is  intended  in  the  normal  requirement  of  exhaustion  of  administra¬ 
tive  remedies,  for  surely  a  refusal  by  the  staff  where  Commission  review  is  avail¬ 
able  but  not  invoked  should  not  support  interference  by  a  district  court. 

We  also  assume  that  the  provision  entitling  a  person  to  a  district  court  trial 
de  novo  of  the  propriety  of  an  agency’s  withholding  of  requested  material  is  not 
to  be  construed  to  defeat  confidential  treatment  where  properly  given.  Thus,  we 


6  See  also  sec.  19  of  the  Public  Utility  Holding  Company  Act  of  1935,  sec.  320  of  the 
Trust  Indenture  Act  of  1939,  and  sec.  41  of  the  Investment  Company  Act  of  1940. 
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would  suppose  that  any  examination  of  the  information  sought  would  consist  of 
an  in  camera  inspection  by  the  judge. 

Finally,  we  suggest  that  subsection  (a)  of  the  bill  be  amended  by  inserting 
the  words  “and  Agency”  immediately  after  “Department”  in  the  first  line  thereof 
(line  5,  p.  1  of  the  bill)  and  inserting  the  words  “or  Agency”  immediately  after 
“Depai-tment”  in  the  third  line  thereof  (line  7.  p.  1).  This  suggestion  is  made 
on  the  assumption  that  subsection  (c)  is  intended  to  permit  agencies  as  well  as 
departments  to  maintain  the  confidentiality  of  material  in  the  exempted  cate¬ 
gories.  The  present  structure  of  the  bill  may  give  rise  to  arguments  that  the 
authority  for  nondisclosure  provided  in  subsection  (c)  relates  only  to  govern¬ 
mental  bodies  to  which  subsection  (a)  applies. 

Should  the  foregoing  views  not  be  adopted,  the  Commission  would  feel  con¬ 
strained  to  oppose  the  bill  in  its  present  form. 


Memorandum  op  the  Securities  and  Exchange  Commission  to  the  Subcom¬ 
mittee  on  Administrative  Practice  and  Procedure  of  the  Committee  on  the 

Judiciary,  U.S.  Senate,  in  Repi.y  to  Statement  of  Dan  S.  Bushnell,  Esq. 

Mr.  Bushnell’s  statement  of  May  14,  1965,  to  the  subcommittee  represents  his 
version  of  certain  incidents  which  occurred  in  the  course  of  an  effort  by  the  Com¬ 
mission  to  develop  the  facts  concerning  the  securities  transactions  of  his  clients, 
Mr.  Kay  L.  Stoker  and  various  corporations  controlled  by  Mr.  Stoker,  with  a 
view  to  determining  whether  or  not  the  Securities  Act  and  the  Securities  Ex¬ 
change  Act  had  been  violated,  and  to  the  extent  of  violations  found,  to  take 
the  enforcement  action  required  by  those  statutes.  The  Commission  is  responsible 
for  the  effective  enforcement  of  the  acts  which  it  administers.  The  situation 
presented  by  Mr.  Stoker  and  his  companies  confronted  the  Commission  with  a 
serious  problem  in  discharging  these  responsibilities.  The  facts  themselves  were 
quite  complex,  involving  as  they  did  possible  violations  of  various  provisions  of 
both  the  Securities  Act  and  the  Securities  Exchange  Act  in  transactions  extend¬ 
ing  all  the  way  from  Pennsylvania  to  Hawaii  in  the  securities  of  at  least  two 
issuers  controlled  by  Mr.  Stoker  and  broker-dealer  firms  created  or  controlled 
by  him.  The  difficulties  were  compounded  by  the  fact  that  rather  than  cooperat¬ 
ing  with  the  Commission  in  developing  the  facts,  the  net  effect  of  Mr.  Buslinell’s 
activities  has  been  to  delay  and  obstruct  the  investigation.  He  did  this  in  a 
variety  of  legal  proceedings  hereinafter  enumerated.  He  also  urged  security 
holders  of  Shasta  Minerals  &  Chemical  Co.  (Shasta),  one  of  the  corporations 
under  investigation,  not  to  cooperate  with  the  Commission.  In  addition,  he 
represented  not  only  the  subjects  of  the  investigation  but  also  insisted  upon  repre¬ 
senting  practically  all  the  witnesses  called  by  the  Commission,  thereby  familiariz¬ 
ing  himself  with  whatever  was  developed  in  the  investigation  he  was  trying  to 
prevent.  The  difficulties  thus  presented  were  further  intensified  by  the  fact  that 
Mr.  Bushnell’s  participation  is  more  than  that  of  a  lawyer  representing  a  client. 
He  is  also  a  part  of  the  management  of  one  of  the  firms  under  investigation. 

While  some  aspects  of  the  matters  involved  are  still  pending,  the  Commission, 
notwithstanding  the  difficulties  encountered,  has  been  able  to  obtain  its  essential 
objectives  in  the  cases  that  have  been  concluded.  Those  cases  have  been  termi¬ 
nated  by  a  settlement  agreed  to  by  Mr.  Bushnell  under  which  the  broker-dealers 
involved  had  their  registrations  revoked,  thus  putting  them  out  of  business,  find¬ 
ings  were  made  which  had  the  effect  of  removing  Mr.  Stoker  from  the  securities 
business  and  the  sale  to  the  public  of  Shasta  stock  by  means  of  a  deficient  regis¬ 
tration  statement  was  effectively  prevented.  This  enforcement  effort  has,  how¬ 
ever,  consumed  almost  4  years  and  it  is  not  over  yet.  While  the  Commission 
assumes  that  this  subcommittee  is  not  particularly  interested  in  the  merits  of 
the  particular  cases,  i.e.,  the  extent  to  which  Mr.  Bushnell’s  clients  violated  the 
securities  laws,  Mr.  Bushnell’s  complaints  must  nevertheless  be  considered  in  the 
context  of  an  enforcement  problem  with  which  the  Commission  has  been  con¬ 
fronted,  and  with  which  it  had  to  deal,  despite  the  obstacles  thrown  in  its  way 
by  Mr.  Bushnell. 

Mr.  Bushnell’s  complaints,  in  effect,  boil  down  to  three  principal  matters  : 
First,  the  Commission  should  not  have  informed  the  public  of  public  proceedings 
involving  his  clients ;  second,  the  Commission  should  not  have  exercised  its  statu¬ 
tory  authority  to  investigate  the  activities  of  his  clients  and,  insofar  as  it  did 
investigate,  should,  in  effect,  have  allowed  him  to  participate  in  the  investigation 
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and  to  become  aware  of  everything  the  Commission  learned ;  and  third,  the  courts 
should  have  prevented  the  Commission  from  exercising  its  investigatory  power. 
He  suggests  changes  in  S.  1336  which  would,  in  effect,  enable  him  to  accomplish 
these  objectives,  without  making  any  effort  to  demonstrate  that  such  objectives 
would  be  consistent  with  the  Commission’s  duties  to  protect  investors  and  the 
public  interest.  Discussion  of  these  matters  requires  a  brief  reference  to  the 
administrative  proceedings  and  court  actions  to  which  Mr.  Bushnell  refers. 

Starting  in  1961  there  have  been  seven  such  proceedings,  as  follows : 

(1)  A  broker-dealer  revocation  'proceeding  before  the  Commission  against  Key¬ 
stone  Securities  Corp.,  in  which  its  president,  Mr.  M.  Bussell  Ballard,  Jr.,  was 
charged  as  a  cause.”  1  Mr.  Bushnell,  as  counsel  for  Keystone  and  Ballard,  sub¬ 
mitted  a  settlement  proposal  which  recited  that  they  “declare  and  represent  that 
they  entered  into  this  stipulation,  agreement,  and  consent  as  a  voluntary  act  on 
their  part.”  Pursuant  to  their  own  settlement  offer  the  Commission  entered  an 
order  revoking  the  registration  of  Keystone  as  a  broker-dealer  and  finding  Bal¬ 
lard  to  be  a  “cause”  of  the  revocation.  (Securities  Exchange  Act  Release  No. 
7095,  attached  hereto.) 

(2)  A  stop  order  proceeding  before  the  Commission  instituted  to  prevent  the 
registration  statement  covering  Shasta  stock  from  becoming  effective.  Again  on 
the  basis  of  a  settlement  offer  negotiated  by  Mr.  Bushnell,  as  attorney  on  behalf 
of  Shasta,  the  Commission  discontinued  this  proceeding  upon  Shasta’s  agreement 
to  withdraw  the  registration  statement  and  its  assurance  that  it  no  longer  had 
any  intention  to  sell  the  stock  covered  by  the  statement.  ( Securities  Act  Release 
No.  4741,  attached  hereto.) 

(3 )  A  broker-dealer  revocation  proceeding  against  Cascade  Corp.  in  which  Mr. 
Stoker  was  charged  as  a  “cause.”  In  the  settlement  referred  to  in  (2)  immedi¬ 
ately  above,  Cascade  and  Mr.  Stoker,  through  Mr.  Bushnell  as  their  counsel,  con¬ 
sented  to  a  revocation  of  Cascade’s  registration  for  willful  violation  of  the 
reporting  requirements  of  the  Securities  Exchange  Act  and  consented  to  Mr. 
Stoker  being  found  to  be  a  “cause”  of  the  revocation.  While  their  offer,  which 
the  Commission  accepted,  did  not  include  a  consent  to  findings  under  the  anti¬ 
fraud  provisions  of  the  securities  laws,  it  did  contain  a  consent  to  the  Commis¬ 
sion’s  entering  findings  and  an  opinion  and  order  revoking  Cascade’s  broker- 
dealer  registration  and  finding  Mr.  Stoker  to  be  a  “cause”  thereof.  The  Commis¬ 
sion  entered  findings  and  an  opinion  and  order  in  accordance  therewith.  (Secu¬ 
rities  Act  Release  No.  4741,  attached  hereto.) 

(4)  A  Federal  court  suit  in  the  District  of  Utah  brought  by  the  Commission 
to  compel  compliance  with  its  subpena,  which  requested  only  that  Shasta  make 
available  to  the  Commission  an  up-to-date  list  of  its  stockholders,  a  list  which  it 
was  required  to  maintain  by  the  laws  of  the  State  in  ichich  it  was  incorporated. 
After  extensive  and  in  many  instances  vicious  charges  reflecting  upon  the  good 
faith  and  integrity  of  the  Commission’s  staff  and  asserting  harassment  and  per¬ 
secution  of  Mr.  Stoker — all  of  which  charges  were  later  dropped  with  no  proof 
presented  to  substantiate  them — Shasta,  through  Mr.  Bushnell  as  its  counsel, 
stipulated  to  and  did  produce  its  stockholder  list  for  the  use  of  the  Commission 
and  the  court  proceeding  which  was  thereby  rendered  moot  was  dismissed  by 
stipulation  and  order. 

(5)  A  Federal  court  suit  in  the  District  of  Hawaii  brought  by  the  Commis¬ 
sion  to  compel  Mr.  Don  Jenks  to  honor  a  Commission  subpena  requesting  his 
testimony  in  relation  to  his  involvement,  if  any,  in  the  sale  of  unregistered 
Silver  King  Mines,  Inc.,  stock,  another  corporation  controlled  by  Mr.  Stoker. 
The  district  court  ordered  Mr.  Jenks  to  comply  with  the  subpena  and  he  has 
appealed  to  the  Court  of  Appeals  for  the  Ninth  Circuit  where  the  case  is  now 
pending. 

(6)  A  similar  suit  in  the  District  of  Hawaii  against  Mr.  Charles  Y.  Higashi. 

The  Commission  brought  an  action  to  enforce  a  subpena  directing  Mr.  Higashi 

to  testify  in  relation  to  his  involvement  if  any  in  the  sale  of  unregistered  Silver 
King  stock.  When  Mr.  Bushnell  appeared  for  Mr.  Higashi  the  Commission 
determined  not  to  permit  him  to  do  so  in  view  of  the  fact  that  he  was  represent- 


1  Being  named  a  “cause”  of  disciplinary  action  ordered  by  the  Commission  is  a  statutory 
concept  established  by  the  Securities  Exchange  Act  of  1934.  In  the  case  of  an  order 
revoking  a  broker-dealer  registration  a  person  named  as  a  “cause”  cannot  be  a  member  of 
or  employed  by  a  registered  national  securities  association  except  upon  approval  or 
direction  of  the  Commission  based  on  a  public  interest  finding.  (Sec.  15A(b)  (4),  15  U.S.C. 
78o^31(b)(4).)  This  is,  of  course,  a  virtual  bar  from  the  major  portion  of  the  securities 
business. 
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ing  the  subjects  of  the  investigation  and  had  represented  various  other  wit¬ 
nesses. 

The  district  court  ordered  compliance  by  Mr.  Higashi  but  on  condition  that 
he  be  permited  to  be  represented  by  Mr.  Bushnell  in  view  of  the  fact  that  Mr. 
Iligashi  is  a  director  of  Silver  King.  The  Commission  has  appealed  this  deci¬ 
sion  to  the  Court  of  Appeals  for  the  Ninth  Circuit  where  it  is  now  pending. 

(7)  A  Federal  court  suit  in  the  District  of  Utah  to  enjoin  the  Commission 
“from  instigating  publicity  involving  K.  L.  Stoker,  or  any  company  with  which, 
he  is  associated  prior  to  substantiation  or  adjudication,  or  determination  of  the 
validity,  if  any,  of  the  charges  made  gaainst  him  or  said  companies."  The  time 
for  the  Commission  to  answer  or  otherwise  plead  has  not  yet  expired. 

PUBLICITY 

At  the  outset  it  should  be  pointed  out  that  the  Commission  did  not  announce 
proceedings  with  a  blare  of  publicity  and  later  quietly  withdrew  them.  Re¬ 
leases  were  issued  by  the  Commission  when  it  instituted  public  proceedings. 
Mr.  Bushnell  assumes  that  these  releases  were  issued  for  the  purpose  of  de¬ 
faming  his  clients  or  “to  prevent  alleged  illegal  conduct.”  Such  is  not  the  case. 
The  purpose  of  the  releases  was  to  announce  the  existence  of  public  proceedings 
in  which  investors  and  others  had  a  legitimate  interest.  These  releases  pre¬ 
sented  no  more  than  factual  and  unvarnished  summaries  of  what  was  involved 
in  the  public  proceedings.  Moreover,  it  does  not  appear  even  from  the  clippings 
supplied  by  Mr.  Bushnell  that  any  excessive  or  extraordinary  amount  of  publicity 
was  given  to  any  of  the  matters  of  which  he  complains. 

The  Securities  Act  requires  that  all  hearings  be  public.2  Consequently  the 
Shasta  stop  order  proceeding,  which  was  brought  under  that  act,  had  to  be 
public.  The  Securities  Exchange  Act  states  that  proceedings  “may  be  public.”  3 
The  Commission  conducts  proceedings  publicly  under  that  act  where  the  charges 
are  grave  or  where  there  has  been  extensive  public  trading  or  where  any  of 
the  allegations  are  already  a  matter  of  public  record.4 *  As  pointed  out  by  Pro¬ 
fessor  Loss  (Loss,  2  Securities  Regulations  1334  (  2d  ed.,  1961)),  from  whose 
text  Mr.  Bushnell  quotes  on  several  occasions : 

“One  reason  for  public  proceedings  is  that  witnesses  may  come  in  as  a  result 
of  the  public  notice.  Another  is  that  the  public  is  immediately  put  on  guard. 
Notwithstanding  the  presumption  of  innocence,  this  seems  justifiable  in  view  of 
the  care  of  the  Commission  exercises  in  instituting  proceedings,  the  length  of 
time  it  sometimes  takes  to  carry  them  through  and  the  very  high  percentage 
of  proceedings  which  result  in  revocation  or  some  finding  of  willful  violation. 
Still  another  reason  for  a  public  hearing  is  that  it  may  make  information  avail¬ 
able  as  a  result  of  which  injured  customers  may  decide  to  institute  private 
actions  against  the  broker-dealer.  [This  is  a  particularly  important  consideration 
in  view  of  the  short  statutes  of  limitations  under  the  SEC  acts.” 

In  every  case  the  Commission  weighs  the  possibility  of  injury,  as  a  result  of 
making  its  charges  public,  against  the  need  to  protect  the  public  from  engaging 
in  securities  transactions  without  relevant  information  or  on  the  basis  of  false 
or  incomplete  information.  Just  this  week  the  Supreme  Court  noted  that  there 
is  a  “general  policy  favoring  disclosure  of  administrative  agency  proceedings.”  6 

In  the  light  of  the  foregoing  and  since  many  of  the  charges  made  in  the 
proceedings  under  the  Securities  Exchange  Act  against  Keystone  and  Cascade 
had  already  been  made  a  matter  of  public  record  in  the  stop  order  proceeding 
involving  Shasta,  the  Commission  would  have  been  subjected  to  legitimate  cri¬ 
ticism  had  the  former  proceedings  not  been  made  public. 

■While  the  administrative  proceedings  were  public,  the  Commission’s  investi¬ 
gations  have  been  private  and  none  of  its  investigative  aetivites  in  relation  to 
Mr.  Stoker  or  his  companies  has  been  made  public  except  where  it  has  been 
necessary  to  seek  court  enforcement  of  Commission  subpenas  which  witnesses 
represented  by  Mr.  Bushnell  have  refused  to  honor. 

Mr.  Bushnell  objects  to  certain  language  in  the  Commission’s  pleadings, 
including  references  to  “fraud”  and  “false  and  misleading  information,”  which 


e  Sec.  21  of  the  Securities  Act  of  1933,  15  U.S.C.  77u. 

3  Sec.  22  of  the  Securities  Exchange  Act  of  1934,.  15  U.S.C.  78v. 

4  In  the  Matter  of  J.  H.  Goddard  d  Co.,  Inc.,  et  al..  Securities  Exchange  Act  Release  No. 

7321  (May  22,  1964). 

6  Federal  Communications  Commission  v.  Schreiher,  —  U.S.  —  (No.  482,  October  term, 
1964). 
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later  found  its  way  into  press  accounts  of  related  actions.  These  words  are 
contained  in  sections  of  the  act  allegedly  violated,  and  it  is  often  appropriate 
that  they  be  set  forth  in  the  legal  documents  charging  statutory  violations,  as 
well  as  in  objective  summaries  of  those  documents.  In  the  light  of  the  congres¬ 
sional  policy  expressed  in  the  securities  laws  that  facts  be  made  known  in  a 
field  where  nondisclosure  or  misinformation  could  lead  to  fraud  or  to  rumors 
which  would  have  destructive  effects  on  individual  investors  and  the  public 
interest  as  a  whole,  it  is  important  that  charges  be  accurately  drawm  and  that 
descriptions  of  charges  be  accurate. 

As  pointed  out  above,  certain  of  the  proceedings  against  Mr.  Stoker  and  his 
corporations  were  terminated  by  a  compromise  settlement.  During  Mr.  Bush- 
nell’s  testimony  the  impression  was  left  that  while  the  Commission  had  issued 
releases  with  respect  to  the  institution  of  these  proceedings  nothing  was  made 
public  with  respect  to  the  termination.  This  is  false.  As  we  have  seen,  the 
compromise  settlement  accomplished  the  Commission’s  enforcement  objectives. 
Moreover,  the  terms  of  the  settlement  were  announced  through  the  customary 
procedure  of  issuing  the  Commission’s  findings,  opinion,  and  order  as  a  release.0 
It  is  true  that  there  was  no  accompanying  comment,  but  this  was  in  accord  with 
the  repeated  requests  of  Mr.  Bushnell.  He  wrote  under  date  of  November  7, 
19&4,  in  part  as  follows : 

“We  have  previously  discussed  and  again  reiterate  our  position  that  no  specific 
publicity  will  be  given  to  the  issuance  of  this  order  or  that  it  will  not  be  a  matter 
of  a  special  news  release,  but  rather  it  will  be  handled  in  the  routine  manner  and 
will  be  available  to  the  press  only  as  a  routine  public  entry.” *  7 

There  are  serious  difficulties  with  the  suggestion  made  at  the  hearings  that 
the  Commission  could  make  the  proceedings  public  in  the  sense  that  interested 
persons  who  might  happen  to  learn  that  they  are  in  progress  could  look  into  the 
matter  but  that  no  announcement  should  be  made.  Proceedings  under  the  Secu¬ 
rities  Act  involve  the  question  of  whether  or  not  material  facts  about  an  issue 
of  securities  have  been  misrepresented  or  omitted.  Persons  who  knew  of  the 
proceedings,  and  thus  learned  that  the  securities  might  not  be  what  they  were 
represented  to  be,  would  have  an  oportunity  to  overreach  those  investors  who  did 
not  know,  often  in  violation  of  the  securities  laws  themselves.  The  Commission 
obviously  should  not  be  in  the  position  of  an  accessory  before  the  fact  to  violations 
of  the  statutes  which  it  administers.  In  the  case  of  broker-dealers  proceedings, 
it  would  be  unfair  if  some  but  not  all  customers  and  others  having  transactions 
with  the  broker-dealers  involved  knew  that  the  staff  of  the  Commission  was 
charging  that  there  was  something  seriously  wrong  in  the  operation  of  the  firm. 

Mr.  Bushnell’s  testimony  is  studded  with  numerous  quotations  purportedly 
criticizing  the  Commission’s  publicity  practices.  His  most  extensive  quotations 
are  from  the  remarks  of  the  Honorable  A.  Sherman  Christensen  made  from 
the  bench  at  an  early  stage  of  the  Shasta  subpena  enforcement  litigation.  Mr. 
Bushnell  cites,  however,  only  the  first  chapter  in  a  long  story  w’hich  ended  with 
Judge  Christensen  getting  considerably  out  of  patience  with  the  tactics  employed 
by  Shasta  in  its  efforts  to  avoid  compliance  with  the  Commission’s  subpena 
which,  after  all,  requested  only  access  to  a  list  of  stockholders.  At  an  early 
stage  of  the  case  the  Commission  elected  to  stand  on  the  sworn  statements  con¬ 
tained  in  its  original  complaint  rather  than  to  traverse  the  extensive  charges 
of  alleged  harassment  and  persecution  which  it  regarded  as  legally  irrelevant 
to  the  issue  before  the  court.  Commission  counsel  was  at  this  point  doing 
nothing  more  than  any  lawyer  does  who  demurs  or  moves  to  dismiss.  Judge 
Christensen  was  under  the  impression,  however,  that  the  Commission  would  file 
a  formal  response  to  these  charges  but  by  reason  of  a  misunderstanding  between 
the  Commission’s  Salt  Lake  City  branch  office  and  its  Washington  office  the 
Commission  had  not  done  so.  As  the  case  progressed,  however,  and  counsel  for 
Shasta  persistently  demanded  access  to  all  of  the  Commission’s  nonpublic  investi¬ 
gative  files  dealing  in  any  way  with  Shasta  or  Mr.  Stoker  or  any  related  inter¬ 
ests  over  a  long  period  of  years  and  demanded  the  right  to  take  the  depositions 
of  members  of  the  Commission  and  numerous  persons  on  its  staff,  Judge  Christen¬ 
sen  intimated  strongly  that  he  then  felt  that  the  defendant  was  the  one  wTho 
was  indulging  in  harrassing  tactics.  In  fact  he  stated  from  the  bench  on  the  last 
day  of  the  hearing  on  July  27,  1964,  when  the  Commission  offered  to  submit  to 


”  See  Securities  Release  No.  4741  attached  hereto. 

7  Letter  to  the  Commission’s  Office  of  General  Counsel  from  Dan  S.  Bushnell. 
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the  Court  for  in  camera  inspection  all  of  its  nonpublic  papers  and  documents 
in  its  investigative  files  which  Shasta  was  then  demanding  be  produced : 

“I’m  not  anxious  to  assume  the  burden  of  going  over  a  vast  array  of  informa¬ 
tion  here.  On  the  other  hand,  I  think  that  Mr.  Bushnell  probably  is — by  the  very 
breadth  of  his  demand — may  be  inviting  the  same  sort  of  a  thing  the  other  way. 

“I  would  prefer  to  have  a  little  sharper  issue  raised  on  the  matters  that  on  the 
one  hand  are  really  necessary,  or  deemed  necessary  by  Mr.  Bushnell,  not  by 
way  of  harassment  or  shotgun  approach,  but  on  the  basis  of  established 
cause.  *  *  * 

******* 
“Well,  I’ll  just  tell  you,  Mr.  Bushnell,  what  I  told  counsel  for  the  Commission, 
beforehand,  that  you’re  both  putting  undue  emphasis  on  one  immaterial  matter, 
until  you  make  it  very  material  with  your  broad  positions.  In  other  words,  the 
Commission  started  out  by  saying  that :  ‘We  don’t  have  to  say  anything.  We’re 
just  going  ahead  and  get  stockholders’  list,  and  that’s  it.’ 

“And  now  you  say :  ‘Well,  they’ve  got  to  say  everything.  We’re  going  to  find 
out  their  mental  processes.’  ” 

*  *  *  *  *  *  * 
“But  by  reason  of  your  broad  assertion  now,  it  seems  to  me  you’re  just  as  far 
off  base  as  the  Commission  was  in  the  first  instance.  *  *  *” 

Finally,  it  should  be  noted  that,  after  examining  in  camera  something  in  ex¬ 
cess  of  100  items  taken  from  the  Commission’s  investigative  files  on  Shasta  and 
related  interests,  Judge  Christensen  denied  Shasta’s  demand  that  these  items  be 
produced  and  ruled  that  there  was  “neither  necessity  nor  justification  for  the 
demanded  production.”  He  also  held  that  “the  questioned  depositions  shall  not 
be  taken  for  the  purpose  sought.”  (See  corrected  memorandum  decision  filed 
September  10,  1964. ) 

Another  illustration  of  Mr.  Bushnell’s  half-truths  is  his  quotation  from  lan¬ 
guage  from  Professor  Loss  to  the  effect  that  the  Commission  continues  to  sum¬ 
marize  in  releases  charges  made  “when  it  initiates  a  revocation  proceeding,  or 
when  a  complaint  for  injunction  is  filed  or  an  indictment  is  returned.”  Following 
the  language  quoted  by  Mr.  Bushnell,  Professor  Loss  states  : 

“The  Commission  obviously  believes  that  its  duty  to  inform  the  public  requires 
such  a  policy.  And  it  may  well  be  right.  *  *  *”  8 9 

Finally,  Mr.  Bushnell’s  quotations  from  other  authorities  purportedly  criticiz¬ 
ing  the  Commission’s  publicity  practices  have  nothing  to  do  with  the  announce¬ 
ment  of  public  proceedings,  but  relate  either  to  questions  of  possible  prejudgment 
or  to  the  fact  that  the  1963  “Special  Study  of  the  Securities  Market”  was  a  report 
first  announced  through  a  report  to  the  Commission  by  its  special  study  group 
rather  than  through  a  report  by  the  Commission. 

We  know  of  no  court  decision  which  criticizes  the  Commission  for  announcing 
the  commencement  of  a  public  proceeding,  which  is  the  whole  thrust  of  Mr.  Bush- 
nell’s  complaint.  In  a  few  instances  courts  have  commented  upon  the  language 
used  in  such  announcements  as  appearing  to  indicate  possible  prejudgment  by  the 
Commission.0  The  wording  of  Commission  releases  of  this  type  has  since  been 
altered  to  make  it  doubly  clear  that  the  matters  therein  stated  as  possible  viola¬ 
tions  represent  merely  charges  advanced  by  the  staff  and  not  findings  made  by 
the  Commission. 

The  one  newspaper  article  on  which  Mr.  Bushnell  lays  the  greatest  stress  (his 
exhibit  G)  was  occasioned  by  the  reaction  of  a  Wall  Street  Journal  writer  to  the 
“Report  on  the  Special  Study  of  Securities  Markets”  which  was  made  pursuant 
to  congressional  direction.  This,  of  course,  has  nothing  to  do  with  publicity  given 
to  public  proceedings  which  are  instituted  by  the  Commission. 


8  Mr.  Bushnell  also  cited  Professor  Loss  as  an  authority  in  support  of  Mr.  Bushnell’s 
recommendation  that  settlements  be  proposed  to  the  Commission  by  the  Commission’s  staff 
and  the  attorney  for  the  person  offering  settlement.  Again  Mr.  Bushnell  quotes  out  of 
context,  for  the  subject  Professor  Loss  is  discussing  at  the  point  relied  upon  by  Mr. 
Bushnell  relates  to  the  failure  of  the  Commission  to  provide  a  formal  procedure  for 
obtaining  Commission  review  of  interpretations  rendered  by  the  staff  and  has  nothing  to  do 
with  the  submission  of  settlement  offers.  See  3  Loss,  “Securities  Regulation”  (2d  ed. 
1962),  1896. 

9  In  this  connection,  see  Gilligan,  Will  &  Co.  v.  Securities  and  Exchange  Commission, 
267  F.  2d  461  (C.A.  2,  1939),  and  Securities  and  Exchange  Commission  v.  Harrison,  80  F. 
Supp.  226  (D.C.D.C.,  1949),  cited  by  Mr.  Bushnell  at  pp.  12-13  of  his  statement. 


302 


ADMINISTRATIVE  PROCEDURE  ACT 


INVESTIGATIONS 


Congress  recognized  that  the  Commission  could  not  effectively  enforce  and  ad¬ 
minister  the  securities  laws  without  broad  powers  of  investigation.  This  is  par¬ 
ticularly  true  in  view  of  the  fact  that,  unlike  many  other  types  of  crimes,  it  is 
often  impossible  to  determine  whether  a  securities  offering  involves  fraudulent 
practices,  i.e.,  whether  a  crime  has  been  committed  at  all,  without  careful  and 
thorough  investigation  into  all  the  background  of  the  situation.  Numerous  wit¬ 
nesses  must  be  located  and  many  and  complex  documents  examined  in  order  to 
uncover  the  essential  facts  which  differentiate  a  securities  fraud  from  a  legiti¬ 
mate  offering.10  Congress  accordingly  gave  the  Commission  broad  investigative 
powers  to  administer  oaths,  subpena  witnesses,  require  the  production  of  docu¬ 
ments  and  in  general  get  at  the  facts-  This  process  has  been  likened  to  an  inves¬ 
tigation  before  a  grand  jury.* 11 

Since  investigation  is  a  necessary  prelude  to  any  type  of  enforcement  action, 
it  is  essential  that  the  Commission’s  investigations  be  permitted  to  go  forward 
efficiently  and  promptly  if  the  public  interest  is  to  he  protected  before  the  damage 
to  the  public  has  been  done.  Further,  fairness  to  persons  who  may  be  subject  to 
enforcement  proceedings  requires  the  staff  to  make  every  effort  to  be  as  sure  as 
possible  of  the  facts  before  recommending  the  institution  of  a  proceeding,  and  this 
again  requires  that  investigations  be  prompt  and  searching. 

It  is  equally  true  and  equally  important  that  the  rights  of  persons  under 
investigation  or  of  witnesses  examined  in  investigations  shall  be  fully  respected. 
What  concerns  the  Commission  is  the  possibility  of  any  change  in  the  law  that 
would  permit  the  subjects  of  an  investigation  to  impede  its  progress  by  intimi¬ 
dating  witnesses  or  in  any  other  manner  persuading  witnesses  to  refuse  to 
cooperate  fully  by  providing  the  whole  truth.  It  is  precisely  to  prevent  such 
activities  that  no  one  except  a  witness  and  the  prosecuting  officials  are  per¬ 
mitted  to  appear  before  a  grand  jury. 

The  Commission  has  for  many  years  accorded  witnesses  in  its  investigations 
privileges  that  are  not  available  to  witnesses  before  a  grand  jury.  For  example, 
the  Commission  has  always  permitted  a  witness  to  be  represented  by  counsel, 
whether  or  not  subpenaed.  This  practice  predates  the  Administrative  Pro¬ 
cedure  Act,  which  provides  that  subpenaed  witnesses  may  be  represented  by 
counsel  in  an  agency  investigation.  Unlike  the  situation  before  a  grand  jury, 
a  witness  in  a  Commission  investigation  may  normally  obtain  a  copy  of  his 
testimony  and,  as  provided  in  the  Administrative  Procedure  Act,  he  may  in  any 
event  inspect  his  testimony.  As  we  pointed  out  at  page  18  of  our  original  com¬ 
ments,  the  Administrative  Procedure  Act  specifically  provides,  “that  in  a  non¬ 
public  investigatory  proceeding  the  witness  may  for  good  cause  be  limited  to 
inspection  of  the  official  transcript  of  his  testimony”  because  otherwise  there 
could  be  situations  where  the  testimony  would  be  used  by  the  subject  of  the 
investigation  to  persuade  other  witnesses  to  color  their  testimony  or  even  to 
commit  perjury. 

Even  in  public  trials  witnesses  who  are  subsequently  to  testify  are  fre¬ 
quently  excluded  from  the  courtroom  while  other  witnesses  are  testifying  in 
order  to  prevent  one  witness’  testimony  from  being  affected  by  that  of  another, 
which  would  make  the  ascertainment  of  truth  more  difficult.  It  is  of  equal  im¬ 
portance  that  a  related  practice  of  not  permitting  counsel  for  the  subject  of 
an  investigation  to  represent  other  witnesses  be  applied  in  investigations.  It 
is  to  the  use  of  this  method  of  securing  the  truth  that  Mr.  Bushnell  objects. 
We  submit,  however,  that  the  Commission  in  applying  this  practice  to  its  in¬ 
vestigations  bends  over  backwards  so  as  not  to  harass  persons  under  investiga¬ 
tion  or  witnesses  in  investigations.  Mr.  Bushnell  objects  specifically  to  the 
Commission’s  reservation  of  (1)  the  right  in  appropriate  cases  not  to  permit 
witnesses  to  be  represented  by  the  same  attorney  who  is  representing  the  sub¬ 
ject  of  the  investigation,  and  (2)  the  right  in  appropriate  cases  not  to  permit 
witnesses  to  obtain  a  copy  of  their  testimony. 


10  The  complexity  that  may  be  involved  in  securities  frauds  is  indicated  by  a  recent 
criminal  case  involving  violations  of  the  Securities  Act,  where  the  trial  which  resulted 
in  convictions  covered  a  period  of  11  months.  United  States  v.  Dardi,  330  F  2d  316 
(C.A.  2.  1064),  certiorari  denied,  379  U.S.  845  (1964). 

11  See  Wnoley  v.  United  States,  97  F.  2d  258,  262  (C.A.  9,  1938)  ;  In  re  Securities  and 
Exchange  Commission,  84  F.  2d  316,  318  (C.A.  2,  1936)  ;  Consolidated  Mines  v.  Securities 
and  Exchange  Commission.  97  F.  2d  704  (C.A.  9.  1938)  ;  cf.  Perkins  v.  Endicott-Johnson 
Corp.,  128  F.  2d  208  214  (C.A.  2,  1942),  affirmed  317  U.S.  501  (1943)  ;  President  v.  Skeen, 
118  r .  2a  58,  59  (C.A.  5,  1941). 
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As  to  the  representation  of  more  than  one  witness  by  an  attorney,  while 
the  Commission’s  investigative  rules  provide  that  this  generally  is  not  to  be 
permitted,  the  Commission  has  authorized  the  officers  in  charge  of  investigations 
to  make  exceptions  and,  indeed,  has  instructed  that  where  requested  such  an 
exception  is  to  be  granted  unless  a  high  official  of  the  Commission  has  first  been 
consulted. 

As  to  a  witness  obtaining  a  copy  of  his  testimony,  the  Commission  itself  passes 
upon  every  denial  and  the  witness  may,  in  any  event,  examine  the  transcript 
of  his  testimony.  Moreover,  witnesses  to  an  investigation  may  sometimes  wel¬ 
come  these  restrictions.  Where,  for  example,  a  witness  may  be  employed  by 
the  subject  of  an  investigation,  the  fact  that  he  can  tell  his  employer  that  he  not 
permitted  to  obtain  a  copy  of  the  transcript  of  his  testimony  or  that  he  may  not 
use  his  employer’s  attorney  may  protect  him  from  reprisal.  On  the  other  hand, 
where  a  witness  would  be  inclined  to  shade  the  truth,  or  to  commit  perjury, 
he  might  escape  detection  more  easily  when  he  has  seen  the  testimony  of 
others  or  where  an  attorney  is  present  with  him  who  represents  the  subject 
of  the  investigation  and  who  was  present  wThen  other  witnesses  testified. 

With  respect  to  the  subject  of  an  investigation,  when  or  if  charges  are  formally 
brought  against  him  in  an  administrative  proceeding  or  in  a  court  proceeding  he 
will  have  full  opportunity  to  hear  those  who  testify  against  him  and  to  cross- 
examine  them.  To  permit  him  to  participate  in  a  private  investigation,  however, 
either  directly  or  by  having  his  attorney  present  when  other  witnesses  are 
testifying,  could  well  defeat  the  purpose  of  the  investigation  of  uncovering  the 
truth.  Not  only  would  the  subject  of  the  investigation  be  in  a  position  to  intimi¬ 
date  witnesses  or  otherwise  persuade  them  to  be  uncooperative,  he  might  also,  by 
noting  the  direction  in  which  the  investigation  is  moving,  be  in  a  position  to 
conceal  or  destroy  evidence  that  would  otherwise  be  available. 

The  Court  of  Appeals  for  the  Second  Circuit  has  recently  pointed  out  that 
secrecy  is  “necessary  in  an  on-going  probe  ‘so  that  others  under  investigation 
and  other  prospective  witnesses  might  not  be  warned  of  what  had  been  asked 
and  answered  and  so  aided  in  thwarting  the  inquiry.’  ”  12 

In  the  Commission’s  investigation  involving  Silver  King  and  Shasta,  companies 
of  which  Mr.  Kay  L.  Stoker  is  president,  director  and  promoter,  Mr.  Bushneil 
has  represented  not  only  Mr.  Stoker  and  both  companies  but  also  six  other  indi¬ 
viduals  and  one  other  company.  It  was  not  until  a  letter  (attached  hereto)  had 
been  sent  to  security  holders  of  Shasta  urging  them  not  to  cooperate  with  the 
Commission,  which  Mr.  Bushneil  has  subsequently  admitted  he  had  assisted  in 
preparing,  that  the  Commission  took  the  position  that  Mr.  Bushneil  could  not  be 
present  at  theh  examination  of  additional  witnesses  in  the  current  investigation 
of  Silver  King  in  the  guise  of  acting  as  their  counsel.  Whether  this  is  permitted 
under  existing  laws  is  an  issue  now  before  the  Court  of  Appeals  for  the  Ninth 
Circuit. 

Mr.  Bushneil  offers  to  the  subcommittee  a  suggestion  that  investigations  should 
be  limited  to  6  months,  subject  only  to  an  appropriate  showing  that  further  time 
is  needed  on  a  case-by-case  basis.  In  a  field  in  which  illegal  activities  are  as 
intricate  and  as  widely  scattered  geographically  as  they  often  are  in  securities 
cases,  such  a  limitation  would  be  wholly  impractical  and  in  the  absence  of  fre¬ 
quent  and  repeated  extensions,  the  sheer  mechanics  of  which  would  in  them¬ 
selves  be  unduly  time  consuming,  would  critically  impair  the  enforcement  work 
of  the  Commission.  This  is  not  to  say,  however,  that  the  Commission  does  not 
always  attempt  to  dispose  of  matters  with  reasonable  promptness. 

The  problems  faced  by  the  Commission  in  the  conduct  of  its  investigations  have 
been  recognized  by  the  courts.  The  Honorable  William  B.  Herlands,  U.S.  district 
judge  for  the  southern  district  of  New  York,  stated  in  the  course  of  the  trial  of 
United  States  v.  Gat-field,  61  CR  671  (S.D.N.Y.,  1963),  affirmed  sub  nom.  United 
States  v.  Dardi,  footnote  10,  supra: 

“It  took  years  of  unremitting  labor  in  the  face  of  all  kinds  of  investigative 
difficulties  to  develop  the  facts  that  were  presented  to  the  jury,  and  if  the  case 
took  11  months  to  present  the  evidence  one  can  only  imagine  how  long  it  took  to 
dig  up  the  evidence. 

“I  therefore  want  the  Securities  and  Exchange  Commission  to  know  that  its 
efforts  have  been  recognized,  and  that  the  Securities  and  Exchange  Commission 
and  its  facilities  and  personnel  should  be  implemented  and  strengthened  so  that 


is  In  re  Bonanno,  —  F.  2d  — -  (C.A.  2,  No.  29583,  Apr.  30,  1965),  citing  United  States 
v.  Tramunti,  ■ — F.  2d — -  (C.A.  2,  Apr.  5,  1965). 
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they  could  carry  on  with  even  greater  effectiveness  the  task  of  protecting  the 
securities  markets  and  the  investing  public  from  frauds  and  swindles  and  other 
sophisticated  types  of  chicanery.” 

POSITION  OF  THE  COURTS 

Mr.  Bushnell  refers  to  “indulgences  granted  by  the  courts”  to  agencies  like  this 
Commission.  The  suggestion  that  the  courts  should  have  prevented  the  Com¬ 
mission’s  investigations  of  his  clients  is  wholly  without  merit.  Mr.  Bushnell’s 
lack  of  success  in  court  reflects  merely  the  fact  that  the  courts  are  unwilling  to 
hinder  the  Commission  in  the  discharge  of  its  responsibilities,  and  that  Mr. 
Bushnell  was  never  able  to  come  up  with  any  evidence  in  support  of  his  charges 
of  misconduct  by  the  staff  of  the  Commission.  The  courts  properly  do  not  en¬ 
gage  in  fishing  expeditions  into  the  mental  processes  of  the  members  of  the  Com¬ 
mission,  particularly  when  they  are  discharging  their  quasi-judicial  respon¬ 
sibilities. 

Mr.  Bushnell  suggests  that  the  courts  should  have  absolute  discretion  to  de¬ 
cline  to  enforce  an  agency  subpena.  While  the  Commission  does  not  suggest 
that  the  Federal  courts  are  without  power  to  decline  enforcement  of  its  sub- 
penas  upon  a  proper  showing,  if  Mr.  Bushnell’s  suggestion  were  accepted,  the 
investigative  power  granted  by  Congress  could  be  frustrated,  and  there  would  be 
transferred  to  the  courts  the  administrative  power  to  determine  whether  or  not 
suspected  violation  of  the  securities  and  other  laws  should  or  should  not  be 
investigated.  This  proposal  is  of  doubtful  constitutionality  and  of  even  more 
doubtful  wisdom. 


[Securities  Exchange  Act  Release  No.  7095] 

UNITED  STATES  OF  AMERICA  BEFORE  THE  SECURITIES  AND 
EXCHANGE  COMMISSION,  JULY  8,  1963 

In  the  Matter  of  Keystone  Securities  Corp., 

816  South  Main  Street,  Salt  Lake  City,  Utah 

FILE  NO.  8-9 6S 4 

Securities  Exchange  Act  of  1934 — Sections  15(b)  and  15A(b)  (4) 

FINDINGS,  OPINION,  AND  ORDER  REVOKING  BROKER-DEALER  REGISTRATION 

These  are  proceeding  pursuant  to  Sections  15(b)  and  15A(b)  (4)  of  the  Secur¬ 
ities  Exchange  Act  of  1934  (“Exchange  Act”)  to  determine  whether  to  revoke 
the  registration  as  a  broker  and  dealer  of  Keystone  Securities  Corp.  (“regis¬ 
trant”)  and  whether  M.  Russell  Ballard,  Jr.,  president,  a  director  and  principal 
stockholder  of  registrant,  is  a  cause  of  any  order  of  revocation  which  may  be 
entered. 

The  order  for  proceedings  alleged,  among  other  things,  that  registrant,  aided 
and  abetted  by  Ballard,  willfully  violated  Section  15(b)  of  the  Exchange  Act 
and  Rule  17  CFR  240.15b-8  thereunder  in  that  they  tiled  as  a  document  supple¬ 
mental  to  registrant’s  application  for  registration  a  financial  statement  which 
falsely  stated  that  registrant  had  $2,500  cash  on  deposit  as  of  June  7,  1961,  and 
willfully  violated  Section  17(a)  of  the  Exchange  Act  and  Rule  17a-3  there¬ 
under  in  that  they  failed,  during  the  period  from  approximately  July  12,  1961 
to  approximately  November  16, 1961,  to  make  and  keep  current  books  and  records 
as  required  by  said  Rule.  The  order  also  alleged  that  on  or  about  April  24, 
July  31  and  October  24,  1961,  registrant  and  Ballard  willfully  violated  Sections 
7  and  10  of  the  Securities  Act  of  1933  (“Securities  Act”)  in  that  they  aided 
and  abetted  Shasta  Minerals  and  Chemical  Company  (“Shasta”)  in  making 
false  and  misleading  statements,  and  failing  to  make  required  statements,  in  a 
registration  statement  and  amendments  thereto  filed  by  Shasta  pursuant  to  the 
Securities  Act  regarding,  among  other  things,  prior  sales  of  Shasta  stock  in 
violation  of  Section  17  of  the  Securities  Act,  financial  statements  and  financial 
condition  and  prior  actiivties  of  Shasta,  and  the  relationships  of  Shasta  and  its 
officers,  directors,  and  promoters  with  registrant  and  Ballard. 

A  hearing  and  posthearing  procedures  were  waived,  and  respondents,  without 
admitting  or  denying  the  allegations  of  the  order,  stipulated  that  we  may  find 
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that  registrant  with  or  aided  and  abetted  by  Ballard  willfully  violated  the 
above  provisions  of  the  Acts  and  rules  thereunder  as  alleged,  but  that  charges 
of  violations  of  Section  17(a)  of  the  Securities  Act  and  Sections  10(b)  and 
15(c)  (1)  of  the  Exchange  Act  and  rules  thereunder  also  alleged  in  the  order 
for  proceedings  be  dismissed ;  and  they  consented  to  revocation  of  registrant’s 
registration  as  a  broker-dealer  and  a  finding  that  Ballard  is  a  cause  thereof. 

Upon  the  basis  of  the  allegations  in  the  order  for  proceedings  and  the  stipula¬ 
tion  and  consent,  we  find  that  registrant  and  Ballard  willfully  violated  Sections 
7  and  10  of  the  Securities  Act;  that  registrant,  aided  and  abetted  by  Ballard, 
willfully  violated  Sections  15(b)  and  17(a)  of  the  Excange  Act  and  Rules  17 
CFR  240.15b-8  and  17a-3  thereunder  as  alleged  in  the  order  for  proceedings, 
that  it  is  in  the  public  interest  to  revoke  registrant’s  registration  as  a  broker- 
dealer  ;  and  that  Ballard  is  a  cause  thereof. 

Accordingly,  It  Is  Ordered,  that  the  registration  as  a  broker  and  dealer  of 
Keystone  Securities  Corp.  be,  and  it  hereby  is,  revoked,  and  it  is  found  that  Mr. 
Russell  Ballard,  Jr.,  is  a  cause  of  this  order. 

By  the  Commission  (Chairman  Cary  and  Commissioners  Woodside,  Frear, 
and  Whitney),  Commissioner  Cohen  not  participating. 

(Entered  on  the  date  first  noted  above.) 

Orval  L.  DuBois, 

Secretary. 


[Securities  Act  Release  No.  4741] 

[Securities  Exchange  Act  Release  No.  7472] 

UNITED  STATES  OF  AMERICA  BEFORE  THE  SECURITIES  AND 
EXCHANGE  COMMISSION,  NOVEMBER  24,  1964 

In  the  Matter  of  Shasta  Minerals  &  Chemical  Company 

FILE  NO.  2-18004 

Securities  Act  of  1933 — section  8(d) 

In  the  Matter  of  Cascade  Corporation 

FILE  NO.  8-9659 

Securities  Exchange  Act  of  1934r— Sections  15(b)  and  15A(b)  (4) 

FINDINGS,  OPINION  AND  ORDER  PERMITTING  WITHDRAWAL  OF  REGISTRATION  STATE¬ 
MENT  AND  REVOCATING  BROKER-DEALER  REGISTRATION 

These  are  consolidated  proceedings  to  determine  (1)  whether,  pursuant  to 
Section  8(d)  of  the  Securities  Act  of  1933,  a  stop  order  should  issue  suspending 
the  effectiveness  of  a  registration  statement  filed  by  Shasta  Minerals  &  Chem¬ 
ical  Company  (“Shasta”)  on  April  24,  1961  with  respect  to  a  proposed  offering 
of  500,000  shares  of  its  common  stock,  20 $  par  value,  at  $2.50  per  share ;  and 
(2)  whether,  pursuant  to  Sections  15(b)  and  15A(b)  (4)  of  the  Securities  Ex¬ 
change  Act  of  1934  (“Exchange  Act”),  the  registration  as  a  broker  and  dealer 
of  Cascade  Corporation  (“Cascade”)  should  be  revoked  and  Kay  L.  Stoker, 
president,  a  director  and  beneficial  owner  of  10%  or  more  of  the  stock  of  Cas¬ 
cade  and  also  president  of  Shasta,  should  be  found  the  cause  of  an  order  of  revo¬ 
cation  if  entered. 

Shasta,  Cascade  and  Stoker  have  submitted  an  offer  of  settlement.  Under 
the  terms  of  the  offer,  Shasta  agrees  to  withdraw  its  registration  statement. 
It  further  agrees  to  furnish  to  the  Commission  its  stockholders  list  which  is  the 
subject  of  subpoena  enforcement  proceedings  pending  in  an  investigation  of 
Shasta.1  Cascade  and  Stoker  consent  to  a  finding  that  Cascade,  aided  and  abetted 
by  Stoker,  willfully  violated  Section  17(a)  of  the  Exchange  Act  and  Rule  17 
CFR  240.17a-5  thereunder  in  that  it  failed  to  file  the  required  reports  of  its 
financial  condition  for  1961,  the  year  in  which  it  became  registered  as  a  broker 
and  dealer,  and  1962  and  1963.  They  further  agree,  without  admitting  the 


1  8.E.G.  v.  Shasta  Minerals  <£  Chemical  Company,  Civil  Action  No.  094-62,  D.  Utah. 
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violations  charged  in  the  oi'iginal  order  for  proceedings  with  respect  to  Cascade, 
that  such  order  shall  be  deemed  amended  to  include  a  charge  of  the  above  vio¬ 
lations.  In  addition,  Cascade  consents  to  revocation  of  its  broker-dealer  registra¬ 
tion,  and  Stoker  consents  to  a  finding  that  he  is  a  cause  of  such  revocation. 

We  have  carefully  considered  the  record  and  the  terms  of  the  offer  of  settle¬ 
ment,  and  have  determined  to  accept  such  offer.  Shasta’s  registration  state¬ 
ment  never  became  effective  and  it  appears  that  no  securities  were  sold  pur¬ 
suant  thereto.  We  think  that  withdrawal  of  the  registration  statement  may  be 
permitted  and  that  the  stop  order  proceedings  should  accordingly  be  discon¬ 
tinued.  Any  further  securities  offering  by  the  company  will,  of  course,  have  to 
comply  with  the  Securities  Act.  Shasta’s  agreement  to  furnish  its  stockholders 
list  will  make  unnecessary  the  continuation  of  the  subpoena  enforcement  pro¬ 
ceedings  and  expedite  the  investigation. 

We  find  that  Cascade,  aided  and  abetted  by  Stoker,  willfully  violated  the 
Exchange  Act  as  specified  in  the  offer  of  settlement,  and  we  conclude  that  it 
is  in  the  public  interest  to  revoke  its  broker-dealer  registration  and  that  Stoker 
is  a  cause  of  such  revocation. 

Accordingly,  It  Is  Ordered  that  the  registration  statement  of  Shasta  Minerals 
&  Chemical  Company  be,  and  it  hereby  is,  withdrawn,  that  the  stop  order  pro¬ 
ceedings  be,  and  they  hereby  are,  discontinued,  and  that  the  registration  as  a 
broker-dealer  of  Cascade  Corporation  be,  and  it  hereby  is,  revoked,  and  it  is 
found  that  Kay  L.  Stoker  is  a  cause  of  such  revocation. 

By  the  Comission  (Commissioners  Woodside,  Owens,  Budge,  and  Wheat), 
Chairman  Cohen  not  participating. 

Orval  L.  DuBois, 

Secretary. 


Shasta  Minerals  &  Chemical  Company, 

826  South  Main  Street,  Salt  Lake  City,  Utah,  84101, 

December  9,  1964- 

Dear  Stockholder: 

As  you  were  advised  some  three  years  ago  the  Company  was  in  the  process  of 
registering  for  sale  with  the  Securities  and  Exchange  Commission  500,000  shares 
of  stock  at  $2.50  a  share.  Just  prior  to  such  registration  becoming  effective  in 
November  of  1961,  the  S.E.C.  instigated  stop  order  proceedings  in  connection  with 
said  registration.  Since  that  time  and  as  a  result  of  these  proceedings  the 
Company,  for  all  practical  purposes,  has  been  prohibited  from  making  any  reports 
to  its  stockholders.  Serious  charges  were  made  against  the  Company  and  its 
president  and  these  matters  were  thoroughly  investigated  at  the  time  of  a  hear¬ 
ing  held  in  San  Diego  the  latter  part  of  November  and  the  first  part  of  December, 

1961.  Argument  on  these  charges  was  made  before  the  Commission  on  July  31, 

1962,  and  since  that  time  the  matter  has  been  kept  under  advisement  by  the 
Commission  without  any  decision  having  been  made.  During  all  the  time  that  the 
Commission  held  this  under  advisement  we  have  been  virtually  prohibited  from 
making  further  reports  to  you  as  our  stockholders. 

We  are  now  happy  to  report,  however,  that  the  stop-order  proceedings  have  been 
vacated  and  the  charges  against  the  Company  and  its  president  have  been  with¬ 
drawn.  As  part  of  the  settlement  with  the  S.E.C.  a  current  list  of  all  of  the 
stockholders  of  Shasta  was  given  to  the  Commission.  This  causes  us  to  believe 
that  a  questionnaire  may  be  sent  out  to  the  Shasta  stockholders,  or  S.E.C.  repre¬ 
sentatives  may  attempt  to  interview  some  of  the  Shasta  stockholders.  As  a  result 
of  our  experience  with  the  Securities  and  Exchange  Commission  for  the  last  three 
years,  we  are  convinced  that  it  is  not  for  the  best  interest  and  welfare  of  the 
Company  or  its  stockholders  to  cooperate  with  the  S.E.C.  The  attorney  for 
Shasta  has  advised  us  that  the  stockholders  are  not  required  to  answer  these 
questionnaires,  nor  as  they  required  to  grant  an  interview  or  answer  any  questions 
asked  them  by  S.E.C.  representatives.  Further,  he  advises  that  the  stockholders 
should  not  answer  the  questionnaire  or  answer  any  questions  unless  they  are 
represented  at  the  time  by  legal  counsel.  If  any  stockholder  has  any  questions 
concerning  this  matter,  or  if  they  receive  any  questionnaires  or  are  contacted 
by  any  representatives  of  the  S.E.C.,  you  may  call  the  company  collect  to  discuss 
what  procedure  should  be  followed  at  that  time. 

In  view  of  the  lapse  of  time  since  the  Registration  Statement  was  filed  and 
because  of  three  favorable  transactions  negotiated  by  the  Company,  it  is  now  felt 
that  it  is  not  necessary  or  desirable  to  proceed  at  this  time  with  the  proposed 
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Registration  and  public  sale  of  stock.  The  Registration  Statement  and  proposed 
offering  have  therefore  been  withdrawn. 

During  the  time  that  the  foregoing  litigation  has  been  carried  on,  the  Company 
has  negotiated  three  major  transactions  which  have  greatly  strengthened  the 
financial  position  of  the  Company.  The  Company  has  continued  with  its  contract 
of  purchase  of  the  properties  in  Shasta  County  California,  reducing  the  unpaid 
portion  of  the  purchase  contract  from  §120,000.00  to  $45,000.00  and  has  commit¬ 
ments  sufficient  to  enable  it  to  meet  the  balance  of  the  payments  on  that  contract. 
The  Company  located  and  acquired  approximately  200  mining  claims  in  the 
White  Pine  Mining  District  near  the  old  town  of  Hamilton,  Nevada,  which  claims 
have  been  sold  by  Shasta  under  favorable  terms.  A  more  detailed  report  con¬ 
cerning  this  sale  will  be  made  at  a  later  date.  The  contract  for  the  sale  of  surface 
rights  and  land  developments  in  the  Shasta  area  is  still  in  force  and  effect  and 
funds  are  continuing  to  be  received  by  Shasta  pursuant  to  the  terms  of  that  con¬ 
tract. 

The  major  transaction  of  current  interest  to  the  stockholders,  however,  involves 
the  property  in  the  Ward  Mining  District,  18  miles  south  of  Ely,  Nevada.  The 
Company  acquired  10  patented  claims  in  this  area  for  nominal  consideration. 
Shasta,  on  March  29th,  1962,  took  an  option  to  acquire  a  leasehold  interest  in¬ 
volving  20  patented  claims  and  11  unpatented  claims  in  the  same  area.  In  May 
of  1962  a  Nevada  Corporation,  known  as  Silver  King  Mines,  Inc.,  was  formed 
by  some  of  the  officers  and  stockholders  of  Shasta  and  Silver  King  then  purchased 
from  Shasta  these  claims  and  option  involving  the  property  in  the  Ward  Mining 
District.  The  terms  of  purchase  involved  $250,000.00  cash  and  175,000  shares  of 
stock  of  Silver  King.  As  a  result  of  the  large  stockownership  and  the  inter¬ 
locking  Board  of  Directors,  it  may  be  assumed  that  Silver  King  is  a  subsidiary 
of  Shasta.  Under  the  terms  of  this  contract  $150,000.00  has  been  paid  to  Shasta. 
Silver  King  conducted  an  exploratory  program  by  which  it  was  able  to  establish 
the  existence  of  sufficient  ore  to  warrant  and  justify  the  construction  of  a  250 
ton-per-day  mill,  which  mill  has  now  been  placed  into  operation.  It  is  the  opinion 
of  the  officers  and  directors  of  Shasta  that  the  Silver  King  stock  which  Shasta 
owns  is  now  reasonably  worth  in  excess  of  $1,250,000.00. 

You  can  now  expect  to  receive  periodic  reports  from  your  Company. 

The  Management. 


Reply  to  the  Memorandum  of  tile  Securities  and  Exchange  Commission, 

by  Dan  S.  Bushnell 

The  answering  memorandum  submitted  by  the  Securities  and  Exchange  Com¬ 
mission  doesn’t  objectively  answer,  on  the  merits,  the  problems  of  publicity, 
unreasonable  delays,  and  duplicitous  proceedings.  Since  the  Commission,  by 
ignoring  such  issues,  apparently  has  no  answer  on  the  merits,  it  has  resorted  to 
the  familiar  procedure,  under  such  circumstances,  of  attempting  to  discredit  the 
person  making  the  assertions  against  it. 

The  memorandum  of  the  Securities  and  Exchange  Commission  completely 
omits  any  answer  for  the  following : 

1.  A  public  necessity  for  the  publicity  involving  the  San  Diego  hearing. 

2.  A  public  necessity  for  the  publicity  involving  the  Keystone  matter. 

3.  A  public  necessity  for  the  publicity  involving  the  Hawaiian  proceedings. 

4.  That  the  use  of  publicity  by  the  staff  was  not  in  violation  of  the  rules  of 
the  Securities  and  Exchange  Commission. 

5.  That  the  use  of  publicity  by  the  staff  was  not  a  violation  of  the  canon 
of  ethics  for  members  of  the  bar,  more  particularly  in  connection  with  the 
Hawaiian  proceedings. 

6.  Any  justification  for  the  unreasonable  delay  in  processing  the  registra¬ 
tion  statement  of  Shasta. 

7.  Why  no  decision  was  rendered  involving  the  San  Diego  hearing  during 
the  2%-year  period  that  the  matter  was  under  advisement. 

8.  Why  parties  could  not  present  to  the  Commission,  through  their  counsel, 
offers  of  settlement  or  requests  for  private  hearings  rather  than  have  the 
staff  present  the  matter  to  the  Commission. 

9.  Any  justification  why  the  Commission  should  be  permitted  to  simul¬ 
taneously  harass  a  party  with  a  private  and  a  public  proceeding  involving 
exactly  the  same  issues  and  evidence. 
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10.  That  there  is  an  inadequate  remedy  at  law  for  arbitrary  and  oppressive 
use  of  publicity. 

11.  That  irreparable  injury  has  not  been  occasioned  by  the  unwarranted 
use  of  publicity  in  the  cases  mentioned  above. 

Since  the  SEC  has  chosen  to  ignore  the  foregoing  issues,  it  must  be  assumed 
that  it  has  no  answer.  Those  items  which  the  legal  staff  has  chosen  to  discuss 
are  not  accurate  or  objective,  as  is  demonstrated  by  numerous  statements  in  their 
answer  such  as  the  following : 

1.  “Putting  them  out  of  business.”  The  parties  were  never  actually  in 
business  and  had  only  qualified  as  broker-dealers  at  the  suggestion  of  the 
SEC. 

2.  “Removing  Mr.  Stoker  from  the  securities  business.”  It  hasn’t  been 
established  that  Mr.  Stoker  was  ever  in  the  securities  business. 

3.  “Sale  to  the  public  of  Shasta  stock  by  means  of  a  deficient  registration 
statement.”  It  has  never  been  established  that  there  was  a  deficient  regis¬ 
tration  statement. 

4.  “The  extent  which  Mr.  Bushnell’s  clients  violated  the  securities  laws.” 
It  has  not  been  established  that  there  have  been  any  violations. 

5.  The  news  releases  were  “factual  and.  unvarnished  summaries.”  The 
facts  have  not  been  ruled  upon  by  any  deciding  authority.  Why  were  the 
news  releases  issued  in  the  first  place? 

6.  “There  was  no  excessive  or  extraordinary  amount  of  publicity.” 
Whether  it’s  excessive  or  extraordinary  in  the  mind  of  the  Securities  and 
Exchange  Commission,  to  the  injured  party  the  suffering  and  irreparable 
harm  is  irrefutable. 

7.  “In  every  case  the  Commission  weighs  the  possibility  of  injury.”  There 
is  no  discussion  or  showing  of  what  factors,  if  any,  were  weighed  in  issuing 
the  releases  in  the  three  cases  discussed  herein.  In  fact,  any  public  necessity 
for  any  releases  whatsoever,  has  been  completely  ignored  in  the  answer  of 
the  Commission. 

7.5.  “Witnesses  may  come  in  as  a  result  of  the  public  notice.”  Before  one 
is  accused  and  blackened  in  the  press,  on  the  radio,  and  TV,  the  evidence 
and  witnesses  should  already  be  known. 

8.  “The  Commission  would  have  been  subjected  to  legitimate  criticism” 
had  it  not  made  the  public  releases.  This  concern  about  legitimate  criticism 
for  not  making  public  releases  is  a  paradoxical  sham  in  view  of  its  lack  of 
concern  over  legitimate  criticism  for  issuing  such  releases. 

9.  That  is  is  appropriate  to  use  the  words  “fraud,  and  false  and  mis¬ 
leading”  because  they  are  contained  in  the  statute.  Unless  the  Commission 
can  sustain  such  charges,  the  questionable  news  releases  should  not  be 
based  thereon. 

10.  Its  indifferent  and  incredible  position  before  Judge  Christensen  was 
based  on  a  “misunderstanding”  between  the  Washington  and  Salt  Lake  City 
offices.  No  such  reason  wa,s  given  to  the  court  and  the  record  will  not  support 
any  basis  for  a  misunderstanding  of  the  commitment  made  to  the  court. 

11.  The  naive  assertions  made  by  the  Commission  that  it  is  without  re¬ 
sponsibility,  since  it  makes  doubly  clear  the  distinction  that  “possible  viola¬ 
tions  represent  merely  charges  advanced  by  the  staff  and  not  findings  made 
by  the  Commission”  is  unrealistic.  There  is  no  consolation  here  for  the 
accused,  nor  any  vindication  of  the  Commission,  when  these  charges  are 
not  substantiated  and  the  accused  has  been  loathsomely  branded  as  a  cheat 
and  a  fraud  by  the  publicity  instigated  by  the  Commission. 

12.  The  ironical  assertion  that  the  Commission,  “efficiently  and  promptly” 
conducted  its  investigations.  No  justification  or  even  any  explanation  has 
been  made  as  to  the  unreasonable  delays  experienced  in  the  cases  discussed 
herein. 

13.  That  the  staff  makes  every  effort  to  “be  as  sure  as  possible  of  the 
facts,”  also  that  the  “rights  of  persons  under  investigation  are  fully  re¬ 
spected.”  These  are  preposterous  paradoxical  statements,  when  the  Commis¬ 
sion  is  not  willing  to  discuss  the  specific  facts  of  the  cases  and  show  how 
those  facts  can  be  reconciled  with  such  self-indulgent  claims  of  propriety. 

14.  The  presumptuous  analogy  of  an  SEC  investigation  with  that  of  a 
grand  jury.  The  presence  of  a  prosecuting  attorney,  a  presiding  judge,  and 
findings  by  a  jury  are  all  lacking  in  the  investigation  and  procedures  of  the 
Commission.  The  staff  members  make  the  investigation  and  formulate  the 
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charges  and  then  decided  on  the  course  of  action  to  be  taken  without  any 
showing  of  a  probable  cause  to  any  independent  reviewing  authority.  The 
only  analogy  is  that  the  damaging  effect  of  the  charges  of  the  SEC,  is  com¬ 
parable  to  the  potential  damage  from  legitimate  publicity  arising  from  a 
grand  jury  indictment. 

15.  That  the  Commission  “bends  over  backward  so  as  not  to  harass 
persons  under  investigation.”  A  statement  of  insufferable  arrogance  in  view 
of  the  facts  in  these  cases. 

16.  Self-annulling,  inconsistent  positions  that  the  Commission  “acts  ef¬ 
ficiently  and  promptly”  but  that  the  proposed  6-month  limitation  on  inves¬ 
tigation,  without  a  showing  of  good  cause  for  continuing,  would  critically 
impair  the  enforcement  work  of  the  Commission. 

The  attempt  to  disparage  and  discredit  the  accuser  further  demonstrates  the 
lack  of  objectivity  and  responsibility  which  should  have  been  shown  to  a  U.S. 
Senate  subcommittee.  Briefly,  the  unreliability  of  such  assertions  is  as  follows : 

1.  Lack  of  cooperation  by  the  undersigned.  The  records  in  the  hearing  and 
the  depositions  will  not  support  such  a  claim.  The  making  available  of  witnesses, 
books  and  records,  exhibits,  inspections  of  properties  and  technical  data,  is 
voluminous  evidence  to  the  contrary  of  such  an  assertion.  The  reliance  upon 
legal  defenses,  sustained  by  the  courts,  cannot  be  tortured  into  a  substantiation 
of  a  claim  of  lack  of  cooperation. 

2.  That  the  undersigned  is  not  just  a  lawyer  representing  a  client,  but  is  part  of 
management.  This  is  a  true  statement  for  the  last  4  months,  but  is  untrue  for 
the  4  years  preceding  that  date  when  substantially  all  of  these  proceedings  took 
place. 

3.  That  two  of  the  three  primary  complaints  of  the  undersigned  were  to  prevent 
the  Commission  from  carrying  forward  its  investigation  activities.  The  written 
and  oral  statements  submitted  by  the  undersigned  to  the  subcommittee  will  not 
substantiate  this  claim.  The  objections  are  to  the  manner  and  means  used  by 
the  Commission  in  carrying  on  its  investigations.  The  elimination  of  unwar¬ 
ranted  publicity  and  unreasonable  delays  does  not  support  the  claim  that  inves¬ 
tigations  should  be  prevented. 

4.  That  witnesses  represented  by  Mr.  Bushnell  refused  to  honor  Commission’s 
subpenas.  The  memorandum  of  the  Commission  admits  that  six  other  witnesses 
represented  by  Mr.  Bushnell  have  given  testimony.  The  refusal  culminating 
in  the  litigation  in  the  Tenth  Circuit  Court  resulted  in  the  affirmance  by  that 
court  of  the  legal  grounds  for  such  refusal.  The  other  legal  proceeding  in  Hawaii 
resulted  from  the  Commission’s  refusal  to  take  the  testimony  of  the  director 
represented  by  Mr.  Bushnell. 

5.  Mr.  Bushnell’s  lack  of  success  in  court.  A  statement  of  questionable  signifi¬ 
cance  or  relevance,  but  again  inaccurate.  There  have  been  only  two  court  cases 
involving  the  parties.  In  the  first  one,  the  Tenth  Circuit  Court  of  Appeals  found 
against  the  Commission.  In  the  second  one,  the  trial  judge  in  Hawaii  on  the  pri¬ 
mary  case  ruled  against  the  Commission,  which  is  now  appealing  from  that  deci¬ 
sion.  Another  case  was  incidentally  consolidated  with  the  Hawaiian  proceedings 
upon  which  the  Commission  received  a  favorable  ruling. 

6.  Quotations  from  Judge  Christensen  that  the  undersigned  was  overly  ag¬ 
gressive  in  attempting  to  procure  oral  and  written  testimony  from  the  Com¬ 
mission  and  its  files.  The  undersigned  admits  that  he  certainly  was  attempting 
to  procure  such  testimony  pursuant  to  the  decision  from  the  Tenth  Circuit 
Court  of  Appeals.  The  fact  that  the  trial  court  would  not  make  such 
testimony  or  evidence  available  in  spite  of  the  decision  of  the  court  of  appeals, 
just  emphasizes  the  assertions  made  before  the  Senate  subcommittee  that  an 
accused  cannot  sustain  the  burden  of  proof  to  show  that  news  releases  were  issued 
by  the  Commission  to  disparage  and  discredit.  Such  a  showing,  if  it  could  be 
made,  would  be  too  late.  The  burden  of  proof  must  be  placed  upon  the  Commis¬ 
sion  so  strongly  that  it  operates  as  a  deterrent  against  the  issuance  of  such  news 
releases  in  the  first  instance. 

7.  Inability  to  support  charges  of  misconduct  by  the  staff  of  the  Commission. 
Evidence  supporting  these  charges  is  already  before  the  Senate  subcommittee 
in  affidavit  form  corroborated  by  supporting  letters  and  documents  contained  in 
the  exhibit  “Record  on  Appeal,”  Shasta  Minerals  <&  Chemicals  Co.  v.  Securi¬ 
ties  and  Exchange  Commission.  In  accordance  with  the  suggestion  made  by 
Chairman  Long,  that  a  separate  hearing  involving  these  charges  might  be  indi¬ 
cated,  the  undersigned  would  more  than  welcome  the  opportunity  to  submit  the 
evidence  concerning  not  only  the  alarming  practices  of  the  Commission  with  re- 
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gard  to  publicity,  unreasonable  delays,  duplicitas  actions,  flagrant  and  arrogant 
attitudes  before  tbe  courts,  but  also  evidence  of  threats,  intimidations,  entrap¬ 
ment,  and  the  usurpation  of  authority  and  power  beyond  that  specified  by 
Congress. 

In  spite  of  the  foregoing  charges  and  countercharges,  the  facts  still  remain 
that  people  have  been  stigmatized  by  unwarranted  publicity  instigated  by  the 
Commission.  There  has  been  no  showing,  not  even  an  attempt  to  show,  why  in 
the  proceedings  in  Hawaii,  any  publicity  whatsoever  was  indicated.  The  only 
issue  was  whether  a  director  could  he  represented  by  company  counsel.  Under 
such  a  proceeding,  where  is  the  slighest  need  or  necessity  to  advise  the  public 
of  alleged  illegal  sales  involving  fraud  and  misleading  statements? 

Likewise,  there  was  no  showing,  or  attempt  to  show,  any  public  necessity  or 
need  warranting  the  flagrant  publicity  involving  the  Keystone  case.  The  broker- 
dealer  firm  came  into  existence  as  a  result  of  a  suggestion  from  the  Commission. 
During  a  period  of  several  months  it  only  had  approximately  2  dozen  transactions 
and  then  had  filed  its  request  to  withdraw  from  the  securities  business.  Now  the 
Commission  boasts  that  it  put  this  company  out  of  the  securities  business,  thus 
ignoring  the  real  issue  of  whether  there  was  any  justification  for  such  an  accom¬ 
plishment  and  the  means  used  to  accomplish  such  objective.  There  is  no  listing 
of  the  “factors  weighed,”  nor  could  there  be  any,  by  the  Commission  justifying 
the  initial  publicity  and  the  intimidation  implicit  in  the  Commission’s  continued 
insistence  that  any  hearing  on  the  vicarious  charges  made  against  that  broker 
would  have  to  be  public. 

Also,  the  Commission  failed  to  discuss  any  specific  reasons  or  justifications 
for  the  publicity  involving  the  San  Diego  hearing.  The  company  for  6  months 
had  been  attempting  to  comply  with  any  and  all  suggestions  and  requirements 
of  the  Commission  to  complete  its  registration  of  its  stock.  No  stock  had  been 
sold  by  the  company  during  this  period  of  time,  nor  was  there  any  indication 
that  it  intended  to  do  so.  Even  after  the  hearing,  and  all  of  the  adverse  pub¬ 
licity,  the  Commission  did  not  make  a  decision  on  the  charges  made  by  the 
staff,  since  it  held  the  matter  under  advisement  for  approximately  2 y2  years  and 
never  made  a  decision  on  those  charges.  Again,  where  was  there  any  justifica¬ 
tion  for  the  dismaying  publicity  instigated  by  the  staff  at  the  commencement  of 
the  hearing?  Even  though  a  hearing  is  public,  it  does  not  necessarily  follow  that, 
there  must  be  an  outburst  of  publicity  as  suggested  and  practiced  by  the  Com¬ 
mission. 

Mr.  Loomis,  General  Counsel  for  the  Commission,  specifically  told  Chairman 
Long  that  he  would,  in  the  written  reply,  explain  the  reason  for  the  unreasonable 
delays  involved  in  these  cases.  Just  as  the  Commission  did  not  honor  its  com¬ 
mitments  to  the  court,  it  has  not  honored  this  statement  before  this  subcommittee. 

As  pointed  out  by  Mr.  Fensterwald,  there  is  a  basic  inconsistency  in  the  posi¬ 
tion  taken  by  the  Commission  against  the  provisions  of  the  proposed  Senate  bill 
pertaining  to  the  requirements  for  a  public  hearing,  and  the  position  of  the 
Commission  demonstrated  in  the  three  cases  mentioned  above,  as  well  as  the 
position  taken  by  the  Commission  in  its  memorandum.  The  Commission,  in  its 
written  statement  concerning  this  legislation,  advocates  that  it  should  be  per¬ 
mitted  to  have  private  hearings  so  that  it  might  protect  people  from  harmless 
publicity  until  charges  have  been  substantiated.  The  incongruity  of  that  asser¬ 
tion  with  the  handling  of  these  cases  by  the  Commission  is  indisputable. 

The  failure  of  the  Commission  to  recognize  what  it  has  done,  and  what  it  can 
do,  by  its  alarming  publicity  practices  is  most  dismaying.  The  fact  that  the 
Commission  can  give  no  justification  for  such  practices  in  these  cases  is  even 
more  frustrating  in  view  of  their  presumptuous  claims  of  propriety. 

But  even  more  appalling  is  the  statement  that  the  Commission  had  “obtained 
its  essential  objectives”  of  putting  the  broker-dealers  “out  of  business” ;  all  of 
this  without  ever  having  substantiated  any  of  the  charges  or  claims  made  against 
the  companies.  That  it  was  done  by  coercion  and  intimidation,  resulting  from 
unwarranted  use  of  adverse  publicity,  seems  to  give  the  Commission  no  hesita¬ 
tion.  That  it  may  not  be  the  function  or  purpose  of  the  Commission  to  unjusti¬ 
fiably  put  people  “out  of  business”  seems  of  no  concern  to  the  Commission.  That 
the  companies  came  into  existence  as  a  result  of  suggestions  from  the  Commis¬ 
sion.  and  were  not  in  fact  actually  in  business  when  they  were  pounced  upon 
by  the  Commission  to  accomplish  its  incredible  objectives,  is  a  good  example 
of  bureaucratic  irresponsibility  and  entrapment.  Equally  distressing  is  the 
Commission’s  obvious  indifference  to  the  fact,  that  if  the  charges  made  by  it 
were  well  founded  it  was  not  justified  in  crucifying  the  participants  by  stigma¬ 
tizing  publicity  in  the  first  instance.  No  mention  is  made  in  its  answer  as  to 
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why  it  agreed  to  settle  the  cases  on  “face  saving  technicalities.”  Its  complete 
attempt  in  the  answer,  is  to  insinuate  that  since  the  cases  were  settled  there 
was  an  implied  admission  of  culpability  on  the  part  of  the  persons  accused. 
However,  the  real  facts  are  to  the  contrary.  The  Commission  in  each  instance 
abandoned  its  original  position  after  publicising  its  vilifying  charges  and  accept¬ 
ed  a  minimal  offer  of  settlement  and  then  prepared  its  self-serving,  ex  parte 
findings  and  decisions.  All  of  which  is  consistent  with  the  statement  of  Judge 
Christensen  that  he  had  too  many  cases  “where  there  is  a  big  blaze  of  publicity 
on  the  commencement  of  action  by  the  Commission ;  and  then  when  the  facts 
begin  to  be  explored,  the  Commission  comes  in  and  asks  for  dismissals  and 
reduces  charges.”  It  is  alarming,  dismaying,  and  even  shocking  that  the  U.S. 
Securities  and  Exchange  Commission  boasts  that  they  have  accomplished  their 
purpose  of  putting  people  out  of  business  without  any  regard  to  the  manner  and 
the  means  used  to  accomplish  such  impeachable  objectivities. 

It  is  respectfully  submitted  that  legislation  be  enacted  of  sufficient  strength 
to  deter  if  not  prohibit  the  instigation  of  publicity  by  administrative  agencies 
where  there  is  no  independent  reviewing  authority  to  establish  the  existence  of 
“probable  cause”  for  the  charges  made.  The  opportunity  to  use  such  awesome 
power  renders  insignificant  and  other  legitimate  sanctions  which  Congress  may 
have  authorized.  The  awful  threat  of  being  branded  as  a  liar  and  a  cheat  in 
the  press  before  such  charges  are  proved  or  disproved  robs  the  individual  of 
his  fundanmental  right  to  challenge  the  actions  of  such  administrative  agen¬ 
cies.  Although  this  paramount  problem  of  publicity  so  dominates  this  discus¬ 
sion,  an  overhauling  of  the  Administrative  Procedure  Act  with  reference  to 
unreasonable  delays,  subpena  enforcement,  time  limitations  on  investigations, 
the  right  to  be  heard  and  represented  by  counsel,  the  right  to  procure  copies 
of  testimony,  all  should  be  studiously  considered  by  this  subcommittee  and  the 
entire  Congress  of  the  United  States. 

Respectfully  submitted. 

Dan  S.  Bushnell. 

Senator  Long.  Our  next  witness  is  Mr.  Dale  W.  Hardin,  manager, 
Transportation  and  Communication  Department,  U.S.  Chamber  of 
Commerce. 

Before  Mr.  Hardin  comes  up,  I  would  like  to  suggest  to  our  wit¬ 
nesses  that  we  are  getting  dangerously  close  on  the  time  factor.  We 
shall  be  happy  to  print  their  statements  in  full,  and  if  you  will  sum¬ 
marize  them  very  briefly  we  shall  be  glad  to  print  them  for  you. 

STATEMENT  OE  DALE  W.  HARDIN,  MANAGER,  TRANSPORTATION 

AND  COMMUNICATION  DEPARTMENT,  CHAMBER  OE  COMMERCE 

OF  THE  UNITED  STATES ;  ACCOMPANIED  BY  VERNE  R.  SULLIVAN, 

ASSISTANT  MANAGER,  TRANSPORTATION  AND  COMMUNICATION 

DEPARTMENT,  CHAMBER  OE  COMMERCE  OF  THE  UNITED  STATES 

Mr.  Hardin.  Thank  you,  Mr.  Chairman.  With  me  today  is  Mr. 
Verne  It.  Sullivan,  assistant  manager  of  the  transportation  and  com¬ 
munication  department.  I  am  Dale  W.  Ilardin,  manager  of  the 
Transportation  and  Communication  Department  of  the  Chamber  of 
Commerce  of  the  United  States. 

The  transportation  and  communication  committee,  through  its  sub¬ 
committee  on  communications,  initiated  the  national  chamber’s  posi¬ 
tion  on  this  bill.  It  is  a  62-man  committee,  composed  of  representa¬ 
tives  of  all  modes  of  transportation  and  communication,  including 
magazine  and  newspaper  publishers,  radio  and  television  broadcasters, 
and  the  general  business  public. 

The  committee  has  studied  the  testimony  taken  last  year  on  S.  1666 
and  it  has  discussed  the  proposal  at  some  length  as  well  as  making 
inquiries  as  to  its  effect  on  some  segments  of  the  business  community. 
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S.  1160,  a  we  understand  it,  would  (1)  require  publication  in  the 
Federal  Register  of  certain  information  concerning  organization  and 
procedures,  rules,  and  general  policies  of  Federal  agencies;  (2)  direct 
that  all  final  opinions  and  orders,  statements  of  policy  and  interpreta¬ 
tion,  and  staff  manuals  be  made  available  for  public  inspection  and 
copying;  (3)  require  every  agency  to  make  all  its  records  promptly 
available  to  any  person;  (4)  identify  eight  specific  categories  of  sensi¬ 
tive  information  which  are  to  be  protected  from  disclosure;  (5)  per¬ 
mit  persons  seeking  government  information  to  file  suit  in  a  U.S.  dis¬ 
trict  court  to  have  an  agency  produce  records  improperly  withheld ; 
and  (6)  give  the  district  courts  power  to  punish  agency  officials  for 
contempt  if  they  refuse  to  disclose  the  records. 

In  other  words,  the  bill  would  provide  the  right  of  access  by  the 
public  to  all  nonsensitive  areas  of  government  information. 

A  free  flow  of  information  from  and  concerning  all  branches  of  gov¬ 
ernment  at  all  levels  is  a  right  of  the  public  and  is  essential  to  our 
democratic  society.  The  freedom  of  the  Nation  depends  on  an  elec¬ 
torate  well  informed  by  a  free  press,  as  guaranteed  by  the  Constitu¬ 
tion.  It  is  a  responsibility  of  government  to  protect  and  preserve  this 
constitutional  guarante  by  a  policy  of  full  disclosure  of  information. 
Except  for  matters  clearly  affecting  national  security  or  otherwise 
covered  by  statute,  all  business  of  government  should  be  fully  dis¬ 
closed  to  the  public  and  the  burden  of  proof  must  rest  with  govern¬ 
ment  in  every  instance  to  justify  withholding  any  information. 

This  is  a  set  of  principles  adopted  by  the  membership  vote  at  our 
annual  meeting  in  April  1964  and  reaffirmed  by  the  board  of  directors 
as  recently  as  February  of  this  year. 

The  national  chamber  has  not,  so  far  as  I  know,  been  wrongfully 
denied  any  information  it  has  sought.  However,  in  the  interest  of 
assuring  the  free  flow  of  information  so  necessary  if  we  are  to  have 
a  well-informed  public,  we  believe  that  broad,  but  effective,  guidelines 
must  be  laid  down.  Certainly,  the  examples  cited  by  some  witnesses 
before  this  committee  are  inexcusable.  The  injury  that  may  derive 
from  the  denial  to  the  public  of  legitimate  information  is  of  more 
importance  than  any  purpose  that  might  be  served  by  withholding 
information  for  such  reasons  as  concealing  embarrassing  mistakes  or 
irregularities. 

We  inquired  of  several  trade  associations  that  are  members  of  the 
national  chamber  and  whose  members  are  required  to  file  reports 
with  various  Government  agencies,  as  to  whether  the  enactment  of  this 
measure  would,  in  their  judgment,  afford  adequate  protection  with 
respect  to  information  given  the  Government  by  business.  Responses 
were  that  they  did  not  believe  that  it  would  prejudice  the  protection 
afforded  to  business  and  trade  secrets  or  properly  confidential  matters. 

We  believe  S.  1160  will  help  to  make  more  effective  the  principles 
approved  by  the  national  chamber’s  members,  and  we  are  therefore 
glad  to  endorse  it  and  to  urge  its  enactment. 

Mr.  Chairman,  we  appreciate  this  opportuinty  to  express  our  views 
on  this  proposal.  If  there  are  any  questions,  I  would  be  glad  to  try 
to  answer  them  for  you. 

Senator  Long.  Thank  you.  Mr.  Hardin.  Your  statement  in  support 
of  the  bill  has  been  very  helpful  to  us. 

Mr.  F ensterwald  ? 
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Mr.  Fensterwald.  I  do  not  have  a  question.  I  would  just  like  to 
make  a  comment  that  I  think  this  statement  and  the  actions  that  lie 
behind  it  are  one  of  the  most  helpful  signs  we  have  had,  because  one  of 
the  arguments  that  has  been  launched  against  this  bill  by  almost  every 
agency  in  town  is  that  we  would  be  giving  away  business  secrets  to 
the  great  detriment  of  the  business  community.  As  the  bill  was 
drafted,  we  do  not  think  that  is  true  and  we  are  glad  to  have  your 
support  on  that  particular  point. 

Mr.  Hardin.  Neither  did  our  members,  Mr.  Chairman. 

Senator  Long.  Thank  you  very  much.  Mr.  Hardin. 

(  The  prepared  statement  of  Mr.  Hardin,  and  a  letter  received  later, 
are  as  follows :) 

Testimony  of  Dale  W.  Hardin  for  the  Chamber  of  Commerce  of  the 
United  States  on  S.  1160 

I  am  Dale  W.  Hardin,  manager  of  the  transportation  and  communication 
department  of  the  Chamber  of  Commerce  of  the  United  States.  With  me  today  is 
Verne  R.  Sullivan,  assistant  manager  of  the  transportation  and  communication 
department.  We  are  appearing  in  support  of  S.  1160. 

The  transportation  and  communication  committee,  through  its  subcommittee 
on  communications,  initiated  the  national  chamber’s  position  on  this  bill.  It  is 
a  62-man  committee,  composed  of  representatives  of  all  modes  of  transportation 
and  communication,  including  magazine  and  newspaper  publishers,  radio  and 
television  broadcasters,  and  the  general  business  public. 

The  committee  has  studied  the  testimony  taken  last  year  on  S.  1666  and  it  has 
discussed  the  proposal  at  some  length  as  well  as  making  inquiries  as  to  its  effect 
on  some  segments  of  the  business  community. 

S.  1160,  as  we  understand  it,  would  (1)  require  publication  in  the  Federal 
Register  of  certain  information  concerning  organization  and  procedures,  rules, 
and  general  policies  of  Federal  agencies;  (2)  direct  that  all  final  opinions  and 
orders,  statements  of  policy  and  interpretations,  and  staff  manuals  be  made 
available  for  public  inspection  and  copying;  (3)  require  every  agency  to  make 
all  its  records  promptly  available  to  any  person ;  (4)  identify  eight  specific  cate¬ 
gories  of  sensitive  information  which  are  to  be  protected  from  disclosure;  (5) 
permit  persons  seeking  Government  information  to  file  suit  in  a  U.S.  district 
court  to  have  an  agency  produce  records  improperly  withheld;  and  (6)  give  the 
district  courts  power  to  punish  agency  officials  for  contempt  if  they  refuse  to 
disclose  the  records. 

In  other  words,  the  bill  would  provide  the  right  of  access  by  the  public  to  all 
nonsensitive  areas  of  Government  information. 

A  free  flow  of  information  from  and  concerning  all  branches  of  Government  at 
all  levels  is  a  right  of  the  public  and  is  essential  to  our  democratic  society.  The 
freedom  of  the  Nation  depends  on  an  electorate  will  informed  by  a  free  press,  as 
guaranteed  by  the  Constitution.  It  is  a  responsibility  of  Government  to  protect 
and  preserve  this  constitutional  guarantee  by  a  policy  of  full  disclosure  of  infor¬ 
mation.  Except  for  matters  clearly  affecting  national  security  or  otherwise 
covered  by  statute,  all  business  of  Government  should  be  fully  disclosed  to  the 
public  and  the  burden  of  proof  must  rest  with  Government  in  every  instance  to 
justify  withholding  any  information. 

This  is  a  set  of  principles  adopted  by  a  membership  vote  at  our  annual  meet¬ 
ing  in  April  1964,  and  reaffirmed  by  the  board  of  directors  as  recently  as  Feb¬ 
ruary  of  this  year. 

The  national  chamber  has  not,  so  far  as  I  know,  been  wrongfully  denied  any 
information  it  has  sought.  However,  in  the  interest  of  assuring  the  free  flow  of 
information  so  necessary  if  we  are  to  have  a  well-informed  public,  we  believe 
that  broad,  but  effective,  guidelines  must  be  laid  down.  Certainly  the  examples 
cited  by  some  witnesses  before  this  committee  are  inexcusable.  The  injury  that 
may  derive  from  the  denial  to  the  public  of  legitimate  information  is  of  more 
importance  than  any  purpose  that  might  be  served  by  withholding  information 
for  such  reasons  as  concealing  embarrassing  mistakes  or  irregularities. 

We  inquired  of  several  trade  associations  that  are  members  of  the  national 
chamber  and  whose  members  are  required  to  file  reports  with  various  Govern- 
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ment  agencies,  as  to  whether  the  enactment  of  this  measure  would,  in  their 
judgment,  afford  adequate  protection  with  respect  to  information  given  the 
Government  by  business.  Responses  were  that  they  did  not  believe  that  it  would 
prejudice  the  protection  afforded  to  business  and  trade  secrets  or  properly  con¬ 
fidential  matters. 

We  believe  S.  1160  will  help  to  make  more  effective  the  principles  approved  by 
the  national  chamber’s  members,  and  we  are  therefore  glad  to  endorse  it  and 
to  urge  its  enactment. 

Mr.  Chairman,  we  appreciate  this  opportunity  to  express  our  views  on  this 
proposal.  If  there  are  any  questions,  I  would  be  glad  to  try  to  answer  them  for 
you. 


Chamber  of  Commerce  of  the  United  States, 

Washington,  D.C.,  May  27,  1965. 


Mr.  Bernard  Fensterwald, 

Chief  Counsel,  Subcommittee  on  Administrative  Practices  and  Procedure,  Senate 
Judiciary  Committee,  Washington,  D.C. 

Dear  Mr.  Fensterwald  :  At  the  time  of  my  testimony  before  the  subcommittee 
on  S.  1160,  I  stated  that  we  inquired  of  several  trade  associations  that  are  mem¬ 
bers  of  the  national  chamber  and  whose  members  are  required  to  file  reports 
with  various  Government  agencies,  as  to  whether  the  enactment  of  this  measure 
would,  in  their  judgment,  afford  adequate  protection  with  respect  to  information 
given  the  Government  by  business.  I  further  stated  that  responses  were  that 
they  did  not  believe  that  it  would  prejudice  the  protection  afforded  to  business 
and  trade  secrets  or  properly  confidential  matters. 

Yesterday  I  received  information  from  one  of  the  trade  associations  that  is 
a  member  of  the  national  chamber,  stating  that  there  is  a  specific  problem  in 
connection  with  the  reports  of  personal  injuries  to  employees  which  must  be 
filed  by  the  railroads  with  the  Interstate  Commerce  Commission.  I  am  in¬ 
formed  that  some  unconscionable  members  of  the  legal  profession,  when  afforded 
the  opportunity  to  obtain  copies  of  these  accident  reports,  use  them  in  the  solici¬ 
tation  of  personal  injury  cases,  although  this  is  in  contravention  of  the  code  of 
legal  ethics,  and  is  certainly  contrary  to  the  dignity  of  the  profession  they  repre¬ 
sent.  There  is  some  strong  feeling  that  the  measure  should  contain  language  that 
would  exempt  accident  reports  that  must  be  filed  by  regulated  industries  so  that 
the  misuse  of  such  reports  might  be  prevented. 

This  information  is  transmitted  to  you  in  order  that  the  record  may  be  entirely 
clear,  especially  in  the  light  of  the  additional  information  I  now  have  which  was 
not  available  to  me  at  the  time  of  my  appearance  before  the  subcommittee. 

Very  truly  yours, 


Dale  W.  Hardin. 


Senator  Long.  Our  next  witness  is  Mr.  William  C.  Levy,  president, 
Federal  Trial  Examiners  Conference. 


STATEMENT  OF  WILLIAM  C.  LEVY,  PRESIDENT,  FEDERAL  TRIAL 

EXAMINERS  CONFERENCE ;  ACCOMPANIED  BY  MERRITT  RUHLEN, 

CHAIRMAN,  ADMINISTRATIVE  LAW  COMMITTEE 

Senator  Long.  Mr.  Levy  is  an  old  friend  of  the  committee  and  our 
staff.  He  has  been  very  helpful  to  us  in  the  past  and  we  are  very 
grateful  to  him. 

I  am  very  happy  to  have  you  before  our  committee. 

Mr.  Levy.  Thank  you,  Mr.  Chairman. 

I  would  like  to  introduce  my  colleague,  Merritt  Buhlen,  chairman  of 
our  administrative  law  committee. 

Senator  Long.  Mr.  Buhlen  is  also  an  old  friend  of  the  committee 
staff.  We  are  happy  to  have  both  of  you  here  this  morning. 

Mr.  Levy.  I  would  like  to  state  to  the  committee  how  happy  I  was 
to  hear  the  representative  of  the  Justice  department  this  morning  em¬ 
phasize  the  importance  of  the  administrative  conference  bill.  This 
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bill  (Public  Law  88-499)  as  you  know,  was  sponsored  by  this  com¬ 
mittee  and  enacted  in  August  of  last  year..  More  than  8  months  have 
passed  without  a  permanent  chairman  being  appointed,  which  is  a 
matter  of  concern  to  our  conference.  We  have  written  to  the  Chair¬ 
man  Macy  of  the  Civil  Service  Commission,  urging  that  the  first  full¬ 
time  permanent  chairman  be  appointed  as  soon  as  possible  so  that  the 
machinery  of  the  conference  can  be  organized  and  the  gap  which  pres¬ 
ently  exists  in  the  implementation  of  the  act  can  be  filled,  and  we  hope 
that  action  will  be  taken  soon. 

The  Federal  Trial  Examiners  Conference  appreciates  again  the 
opportunity  to  appear  again  before  this  distinguished  subcommittee 
which  has  pursued  the  review,  updating,  and  improvement  of  the  ad¬ 
ministrative  process  with  such  vigor  and  diligence.  As  you  know,  our 
conference  consists  of  hearing  examiners  throughout  the  Federal  estab¬ 
lishment  who  owe  their  existence  to  the  Administrative  Procedure  Act 
and  who  are  vitally  concerned  in  the  work  of  the  subcommittee  and 
in  the  proposed  legislation.  We  appreciate  the  consideration  given 
our  earlier  suggestions  and  note  that  some  of  these  suggestions  have 
been  utilized  in  the  present  revision,  S.  1336.  We  are  also  grateful 
to  the  subcommittee  counsel,  Mr.  Fensterwald  and  Mr.  Kennedy,  for 
their  continuing  courtesy  and  cooperation  with  our  conference,  and 
their  willingness  to  explain  the  provisions  of  the  bill  and  its  objectives. 

I  previously  introduced  Mr.  Merritt  Ruhlen,  of  the  Civil  Aeronautics 
Board,  and  he  has  prepared  a  detailed  analysis  of  S.  1336  with  com¬ 
ments  and  suggestions  for  change  which  I  do  not  intend  to  summarize 
or  repeat.  Bather,  it  is  my  purpose  today  to  emphasize  those  aspects 
of  S.  1336  which  are  of  major  concern  to  hearing  examiners  and  con¬ 
sequently  to  our  conference.  These  include  proposed  provisions  au¬ 
thorizing  the  conduct  of  certain  formal  hearings  by  individuals  who 
are  not  section  11  Administrative  Procedure  Act  hearing  examiners, 
the  modified  hearing  procedures,  and  the  mandatory  appeal  board 
provisions. 

Under  the  present  provisions  of  the  Adminstrative  Procedure  Act 
as  it  was  enacted  in  1946,  a  section  11  hearing  examiner  must  preside 
wherever  the  law  requires  a  trial-type  hearing.  This  is  true  whether 
the  hearing  is  classified  as  adjudicatory  or  rulemaking.  The  act  thus 
insures  that  the  hearing  will  be  conducted  by  an  individual  whose  im¬ 
partiality,  integrity,  experience,  and  competence  have  been  established 
independently  by  the  Civil  Service  Commission.  As  you  know,  an 
elaborate  procedure  has  been  established  and  improved  over  the  years 
by  the  Commission  to  recruit  and  retain  a  corps  of  qualified  individuals 
so  as  to  maintain  public  confidence  in  the  fairness  of  formal  admini¬ 
strative  proceedings. 

Section  4(c)  (2)  of  the  proposed  bill  permits  a  formal  hearing  in  a 
rulemaking  proceeding  to  be  conducted  by  “any  responsible  officer  of 
the  agency.”  Presumably,  this  would  authorize  any  staff  employee 
designated  by  the  agency  to  preside  in  a  rulemaking  proceeding  even 
though  he  was  not  qualified  as  a  section  11  Administrative  Procedure 
Act  hearing  examiner  and  the  hearing  involved  with  the  taking  of  evi¬ 
dence,  cross-examination,  and  the  usual  problems  of  admissibility  and 
procedure  incident  to  a  trial-type  hearing.  Such  “responsible  officer” 
could  be  a  bureau  chief  or  any  assistant  who  might  be  professionally 
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qualified  as  an  engineer,  accountant,  economist,  or  personnel  director 
but  wholly  unskilled  in  conducting  hearings. 

We  believe  the  agencies  will  continue  to  use  section  11  APA  hear¬ 
ing  examiners.  The  necessity  for  objective  analysis  of  evidence, 
knowledge  of  how  to  avoid  procedural  traps  and  delays,  fair  findings 
of  fact,  and  public  confidence  is  just  as  important  in  rulemaking  as  it 
is  in  adjudicatory  proceedings.  To  the  public  and  the  participants 
an  evidentiary  hearing  is  much  the  same  whether  it  is  denominated 
as  adjudicatory  or  rulemaking.  Moreover,  having  built  up  the  hear¬ 
ing  examiner  corps  to  its  present  level  of  efficiency  and  competence, 
it  would  be  costly  and  wasteful  not  to  use  this  available  resource  for 
its  primary  role — the  conduct  of  all  formal  trial-type  hearings. 

Similarly,  the  limitation  in  section  4(c)  (2)  to  a  recommended  deci¬ 
sion  by  the  presiding  officer  in  a  rulemaking  proceeding  serves  no 
useful  purpose.  We  are  not  aware  of  any  complaint  that  initial, 
rather  than  recommended,  decisions  have  restricted  the  formulation 
of  agency  policy  and  we  note  that  the  Securities  and  Exchange  Com¬ 
mission  recently  (IT  C.F.R.  201,  Aug.  1,  1964)  amended  its  rules  to 
provide  for  initial  decisions  by  its  hearing  examiners,  as  do  all  other 
regulatory  agencies. 

For  the  same  reasons,  we  are  concerned  about  the  language  in  sec¬ 
tion  5(a)(5)  which  authorizes  the  conduct  of  abridged  proceedings 
by  “agency  personnel  of  appropriate  ability.”  No  need  for  presiding 
officers  who  have  not  been  screened  and  schooled  as  hearing  examiners 
has  been  shown.  We  welcome  the  development  of  modified  hearing 
procedures  which  are  now  used  in  many  agencies  but  see  no  need  to 
expand  the  authority  to  conduct  such  abridged  proceedings  to  agency 
personnel  other  than  section  11  APA  hearing  examiners.  The  officer 
who  conducts  and  decides  the  abridged  proceeding  must  be  skilled  in 
the  same  way  as  the  officer  who  conducts  and  decides  the  other  agency 
hearings. 

The  parties  should  not  be  asked  to  consent  to  such  a  procedure.  No 
public  benefit  will  be  served  by  authorizing  an  unskilled  category  of 
presiding  officers.  The  creation  of  such  a  group  can  only  weaken  the 
present  role  of  hearing  examiners.  It  conflicts  with  other  provisions 
designed  to  expedite  and  simplify  administrative  proceedings  by 
emphasizing  the  hearing  examiner’s  responsibility. 

Finally,  the  mandatory  appeal  board  provisions  of  section  8  will 
inevitably  delay  proceedings  by  inserting  an  additional  step  between 
the  examiner’s  initial  decision  and  the  agency’s  final  decision.  We 
again  urge  consideration  of  the  appeal  and  review  procedure  in  use 
at  the  Civil  Aeronautics  Board  which  makes  the  examiner’s  decision 
subject  to  a  certiorari-type  review  and  is  explained  in  some  detail  in 
Mr.  Ruhlen’s  memorandum  (p.  10).  This  procedure  has  proved 
effective  and  fair.  We  propose  that  any  authority  to  establish  appeal 
boards  be  made  discretionary  so  that  agencies  could  experiment  with 
such  boards  and  retain  them  only  if  they  prove  their  worth. 

Similarly,  issuance  of  a  conference  report  or  order  in  section  5(a)  (3) 
dealing  with  prehearing  conferences,  should  be  permissive  rather  than 
mandatory.  We  recommend  that  all  efforts  to  incorporate  in  admin¬ 
istrative  procedure  the  provisions  of  the  Supreme  Court  rules  for  the 
guidance  of  district  courts  be  left,  sufficiently  flexible  to  meet  the 
peculiar  needs  and  requirements  of  each  of  the  agencies. 
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On  behalf  of  Mr.  Ruhlen  and  the  hearing  examiners  of  our  Confer¬ 
ence,  I  wish  to  thank  the  distinguished  Senators  and  their  staff  for 
this  opportunity  to  present  our  views.  Whatever  your  final  report, 
we  are  satisfied  that  these  hearings  and  the  other  hearings  you  have 
been  conducting  represent  a  major  contribution  to  our  mutual  goal 
of  advancing  and  improving  the  administrative  process. 

Before  I  conclude,  I  would  like  to  refer  to  Mr.  Ruhlen — I  believe 
he  has  a  few  words  he  would  like  to  say  to  the  committee. 

Senator  Long.  The  committee  will  be  happy  to  hear  him. 

Mr.  Ruhlen.  I  join  with  Mr.  Levy’s  statement.  I  would,  however, 
like  to  express  one  word  of  warning.  The  beauty  of  the  administra¬ 
tive  process  is  that  it  permits  each  agency  to  adopt  procedures  specifi¬ 
cally  adapted  to  its  problems.  This  needed  flexibility  is  promoted  by 
the  proposed  revision  which  authorizes  and  promotes  the  use  of  many 
devices  and  procedures  for  facilitating  administrative  proceedings 
such  as  prehearing  conferences,  written  testimony,  depositions,  and 
discovery,  declaratory  orders,  and  prepared  studies.  However,  I  urge 
you  not  to  hamper  the  agencies  and  examiners  in  the  use  of  these 
instruments  by  applying  restraints  which  limit  flexibility.  Tying  cer¬ 
tain  procedures  to  the  rules  of  civil  procedure  or  the  practice  of  the 
U.S.  district  courts,  making  appeal  boards  mandatory  with  limited 
exceptions,  and  limiting  the  authority  of  the  agencies  and  the  parties 
to  provide  whatever  modified  procedures  to  which  they  agree,  will 
unnecessarily  prevent  the  most  efficient  use  of  the  administrative 
process  and  the  devices  you  have  given  us. 

I  urge  you  to  remove  such  restrictions  and  leave  such  matters  to  the 
discretion  of  the  agencies,  the  examiners,  and  the  corps.  You  should 
not  carry  the  worship  of  the  god  uniformity  too  far  or  it  will  defeat 
your  objectives. 

Thank  you. 

Senator  Long.  Thank  you,  gentlemen,  very  much.  Your  statements 
have  been  very  helpful.  You  have  been  very  helpful  to  the  committee 
on  many  other  occasions.  We  are  grateful  to  you  for  your  statements 
and  your  comments. 

(The  prepared  statement  of  the  Federal  Trial  Examiners  Confer¬ 
ence  is  as  follows :) 

The  Federal  Trial  Examiners  Conference, 

Washington,  D.C. 

To :  William  C,  Levy,  president,  Federal  Trial  Examiners  Conference. 

From :  Merritt  Ruhlen,  chairman,  Administrative  Law  Committee. 

Subject :  S.  1336. 

Attached  for  your  consideration  is  a  detailed  analysis  of  S.  1336  by  the  Ad¬ 
ministrative  Law  Committee  with  comments  and  suggestions  for  changes.  These 
comments  deal  primarily  with  these  aspects  of  administrative  procedure  with 
which  the  hearing  examiner  is  familiar  and  which  would  affect  the  conduct  of 
formal  proceedings  while  in  the  hands  of  the  hearing  officer. 

1.  Section  4(a),  page  8,  “Informal  consultation  prior  to  notice,”  and  section 
4(g),  page  10,  “Petitions,”  should  be  reworded  to  read  as  follows: 

“4(a)  Petitions  and  informal  consultation. 

“Every  agency  shall  afford  any  person  the  right  to  petition  for  the  issuance 
of  a  rule  at  any  time.  Prior  to  notice  of  proposed  rulemaking,  and  either  with 
or  without  public  announcement,  an  agency  may  afford  an  opportunity  to  inter¬ 
ested  persons  to  submit  suggestions  with  respect  to  proposed  rules.” 

(a)  Section  4(g)  is  not  necessary,  as  every  person  has  the  right  to  petition 
the  Government  or  any  of  its  agencies  for  anything  he  wants  at  any  time.  If 
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Congress  wishes  to  state  this  specifically,  it  can  do  so  in  the  first  sentence  of 
4(a)  above.  The  reference  in  4(g)  to  amendment,  exception  from,  or  repeal 
of  a  rule  is  prolix  as  these  actions  are  included  by  definition  in  rule  2(c)  as 
rulemaking. 

2.  Section  4(c),  “Procedures,”  (2),  pages  8  &  9,  should  be  reworded  to  read 
as  follows : 

“Where  rules  are  required  by  the  Constitution  or  by  statute  to  be  made  on  the. 
record  after  opportunity  for  an  agency  hearing,  the  requirements  of  sections  7 
and  8  shall  apply  in  place  of  the  provisions  of  subsection  (c)  (1).” 

If  the  law  requires  a  hearing  in  a  rulemaking  proceeding  the  interested  parties 
are  entitled  to  the  same  procedural  safeguards  as  are  made  available  to  the 
parties  at  a  hearing  in  an  adjudictory  proceeding.  The  act,  at  present,  provides 
such  protection  and  no  reason  has  been  advanced  for  the  suggested  change.  The 
subcommittee  proposal  would  authorize  officers  not  qualified  as  hearing  exam¬ 
iners  pursuant  to  section  11  of  the  act  to  preside  at  rulemaking  hearings,  but 
would  not  permit  initial  decisions  by  the  presiding  officer. 

Sections  7  and  8  were  designed  to  protect  the  interests  of  all  parties  and  at 
the  same  time  provide  procedures  for  expediting  formal  administrative  hearings. 
The  Congress,  the  executive  department,  and  the  bar  association  have  decided 
that  the  persons  hearing  administrative  cases  should  be  highly  qualified  experi¬ 
enced  officers  who  have  submitted  to  a  rigid  examination  before  being  authorized 
to  hold  hearings. 

If  for  the  protection  of  the  rights  of  the  public  and  the  Government,  it  is 
necessary  to  have  such  highly  qualified  personnel  to  hold  adjudicatory  hearings, 
they  should  be  used  in  all  formal  hearings  required  by  the  Constitution  or 
statute.  The  necessity  for  objective  analysis  of  evidence  and  fair  findings  of 
fact  is  just  as  important  in  rulemaking  proceedings  as  it  is  in  adjudicatory 
proceedings. 

Furthermore,  there  is  no  justification  for  permitting  only  a  recommended  de¬ 
cisions  by  the  presiding  officer  in  a  rulemaking  proceeding  when  initial  decisions 
by  the  persiding  officer  are  permitted  in  adjudicatory  proceedings.  If  a  section 
11  hearing  officer  is  required  for  a  rulemaking  hearing,  there  would  be  no  neces¬ 
sity  to  limiting  him  to  a  recommended  decision. 

3.  Section  5(a)(1),  page  11,  should  be  amended  to  read  as  follows: 

“Notice:  Persons  entitled  to  notice  of  an  agency  proceeding  shall  be  timely 

informed  of  the  nature  of  the  proceeding  and  of  the  legal  authority  and  juris¬ 
diction  under  wThich  the  proceeding  is  to  be  held.  Persons  entitled  to  notice  of 
an  agency  hearing  shall  be  timely  informed  of  the  matters  of  fact  and  law 
asserted  and  issues  to  be  tried  and  the  time  and  place  of  all  hearings.  In  fixing 
the  times  and  places  for  hearing,  due  regard  should  be  had  for  the  convenience 
of  the  parties  or  their  representatives.” 

This  subsection  has  been  reworded  to  provide  for  one  type  of  notice  for  an 
agency  proceeding  and  a  different  type  for  an  agency  hearing.  Notice  of  an 
agency  proceeding  need  only  inform  interested  persons  of  the  nature  of  the 
proceeding  and  the  agency’s  jurisdiction.  If  it  is  a  nonhearing  proceeding, 
the  interested  parties,  if  they  receive  notice  of  the  proceeding,  can  easily  in¬ 
vestigate  what  factual  and  legal  questions  are  raised.  If  it  is  a  proceeding  in¬ 
volving  a  hearing,  the  matters  of  fact  and  law  involved  and  the  time  and  place 
of  hearing  frequently  cannot  be  determined  prior  to  the  initiation  of  the  pro¬ 
ceeding.  The  notice  of  hearing  should,  of  course,  apprise  the  public  and  all 
interested  persons  of  the  issues  raised  and  the  time  and  place  of  hearing. 

4.  Section  5(a)  (2)  page  11,  “Pleading  and  other  papers,”  should  be  amended 
by  striking  the  second  sentence  therefrom.  This  sentence  requires,  to  the  extent 
practicable,  that  rules  with  reference  to  pleadings  should  conform  to  the  rules 
of  civil  procedure  or  the  rules  of  criminal  procedure  for  the  U.S.  district  courts. 

The  problems  and  the  operations  of  the  agencies  frequently  have  little  similar¬ 
ity  to  those  of  the  district  courts.  To  impose  a  requirement  that  an  agency’s  rules 
with  reference  to  pleadings  should  conform  to  the  extent  practicable  with  the 
rules  of  the  district  courts  will  only  complicate  the  work  of  the  agencies  and 
increase  their  administrative  problems.  To  fully  protect  itself  from  the  mischief 
created  by  the  proposed  conformity  requirement,  each  agency  might  have  to 
consider  each  of  the  rules  of  the  district  courts  and  before  departing  therefrom, 
demonstrate  why  such  conformance  was  impracticable.  Such  procedure  would 
require  a  substantial  amount  of  time  and  work  and  would  accomplish  nothing. 
The  diverse  nature  of  proceedings  in  the  various  agencies  and  the  advantages 
arising  from  simplified  procedures  makes  it  necessary  for  the  rules  of  each 
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agency  to  be  adapted  to  its  special  problems.  In  the  absence  of  agency  rules, 
the  Federal  rules  may  be  used  but  in  many  situations  the  Federal  rules  may  not 
be  adaptable  to  administrative  proceedings. 

5.  Section  5(a)  (3)  page  11,  should  be  amended  to  read  as  follows: 

“Preheating  conferences :  Every  agency  shall,  by  rule,  provide  for  prehearing 

conferences  for  use  in  each  proceedings  as  the  agency  or  the  presiding  officer 
may  designate.  Such  conferences  shall  be  conducted  by  the  presiding  officer 
who  at  any  appropriate  time  may  require  (a)  the  production  and  service  of  rel¬ 
evant  matter  upon  all  parties;  (b)  oral  or  written  statements  of  the  positions  of 
the  parties  and  of  the  facts  and  issues;  (c)  the  taking  of  depositions;  and  ( d ) 
oral  arguments  or  the  filing  of  briefs.  At  the  conclusion  of  the  prehearing  con¬ 
ference,  the  the  presiding  officer  many  issue  a  report  or  order  setting  forth  the 
action  taken  at  the  conference,  amendments  allowed  to  the  pleadings,  any  agree¬ 
ments  made  by  the  parties,  and  specifying  other  requirements  and  procedures 
to  be  followed  in  the  conduct  of  the  proceeding.” 

Prehearing  conferences  should  be  used  in  any  way  possible  to  clarify,  modify, 
or  limit  the  issues  and  to  establish  the  simplest,  fairest,  and  most  expeditious 
procedures  for  the  conduct  of  the  proceeding.  It  should  not  be  limited  to  ques¬ 
tions  of  determining  the  facts  and  issues.  Questions  of  the  evidence  to  be  sub¬ 
mitted,  who  shall  submit  the  evidence,  the  time  and  place  of  hearing,  the  prepara¬ 
tion  of  studies  and  other  miscellaneous  matters  may  need  to  he  considered  at 
the  prehearing  conference.  Specifying  the  purposes  of  the  conference  in  the  act 
limits  the  effectiveness  of  such  a  conference.  This  sentence  should  be  omitted. 

The  material  commencing  with  “At  the  conclusion”  on  line  8,  page  12,  and 
continuing  through  the  end  of  the  paragraph  has  been  modified.  The  proposed 
change  gives  the  presiding  officer  more  latitude  in  controlling  a  conference  and 
in  reporting  the  action  taken.  Issuance  of  a  conference  report  or  order  should  be 
permissive  rather  than  mandatory.  If  issuance  of  a  report  or  order  would  not 
serve  a  useful  purpose,  a  requirement  for  one  would  delay  the  proceeding  un¬ 
necessarily.  The  proposed  change  also  makes  it  clear  that  the  presiding  officer 
may  make  rulings  defining  the  issues.  The  agreement  of  the  parties  should  not 
be  necessary  for  such  action.  The  presiding  officer  has  such  powers  at  the  hear¬ 
ing,  and  he  should  not  be  deprived  of  them  at  the  conference. 

6.  Section  5(a)  (4)  page  12,  “Regular  hearing  procedures,”  should  be  modified 
to  read  as  follows  : 

“Where  informal  proceedings  have  not  been  designated  by  the  agency  and 
consented  to  by  the  parties,  or  to  the  extent  that  the  controversy  has  not  been 
settled  or  adjusted,  there  shall  be  a  hearing  or  decision  upon  notice  in  conformity 
with  sections  7  and  8.” 

Section  5(a)  (5)  provides  that  modified  hearing  procedures  cannot  be  used 
unless  parties  consent.  This  change  merely  makes  5(a)  (4)  conform  to  5(a)  (5). 
(The  wording  has  been  changed  to  conform  to  the  proposal  herein  to  change 
5(a)(5).) 

7.  Section  5(a)  (5),  “Modified  hearing  procedures,”  appearing  on  pages  12  and 
13,  should  be  modified  to  read  as  follows : 

“Informal  proceedings :  Agencies  may  adopt  and  follow  such  informal  pro¬ 
cedures  as  are  agreeable  to  the  parties.”  This  substantially  conforms  to  the 
more  elaborate  phrasing  set  forth  in  the  proposed  5(a)5.  The  agencies  and  the 
parties  should  be  permitted  to  follow  whatever  procedures  to  which  they  can 
agree.  Establishing  any  technical  requirements  for  informal  procedures  or 
proceedings  will  hamper  rather  than  simplify  the  disposition  of  cases  that  can 
be  disposed  of  by  procedures  agreeable  to  all  parties. 

8.  Section  5(a)(6),  “Separation  of  functions,”  (B),  appearing  on  page  13, 
should  be  reworded  to  read  as  follows  : 

“B.  Save  to  the  extent  required  for  the  disposition  of  ex  parte  matters  as 
authorized  by  law,  no  presiding  officer  or  member  of  any  agency  shall  consult 
or  advise  with  any  person  or  agency  on  any  fact  in  issue  unless  upon  notice 
and  opportunity  for  all  parties  to  participate,  except  that  nothing  in  this  sub¬ 
section  shall  preclude  conversation  with  agency  personnel  who  have  not  par¬ 
ticipated  in  the  preparation  or  presentation  of  that  or  a  factually  related  pro¬ 
ceeding.” 

Administrative  proceedings  frequently  involve  complex  and  technical  ques¬ 
tions  concerning  which  the  assistance  of  technically  qualified  personnel  is  bene¬ 
ficial.  Presiding  officers  should  not  be  prevented  from  availing  themselves  of 
such  assistance  so  long  as  it  does  not  come  from  an  interested  party  or  a  person 
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who  has  participated  in  the  proceeding.  Furthermore,  presiding  officers,  whether 
judges,  examiners,  or  agency  members  will  be  assisted  by  discussing  matters 
with  their  conferees.  The  proposed  draft  is  worse  than  Committee  Print  No. 
2  of  April  20,  1964.  The  April  20  print  permitted  consultation  with  agency 
personel  specifically  assigned  for  such  purpose,  provided  that  they  had  not  par¬ 
ticipated  in  the  preparation  or  the  presentation  of  that,  or  a  factually  related 
proceeding.  The  new  proposal  eliminates  all  technical  assistants. 

9.  Section  5(e)  page  14,  should  be  amended  to  read  as  follows: 

“(c)  Settlement:  Agencies  shall  by  rule  establish  procedures  for  the  adjust¬ 
ment  or  settlement  of  controversies.” 

The  parties  should  be  given  an  opportunity  to  settle  controversies  and  the 
agencies  should  provide  procedures  for  this  purpose  but  the  statute  should  not 
be  so  detailed  as  to  permit  its  use  by  parties  to  delay  the  proceeding.  Requiring 
that  the  parties  be  given  an  opportunity  to  submit  and  have  considered  offer 
of  settlement  before  hearing,  would  permit  parties  to  delay  proceedings  for  pro¬ 
tracted  periods.  No  showing  has  been  made  that  such  a  provision  is  desirable. 

10.  Section  6(h),  “Depositions  and  discovery,”  page  32,  lines  4  through  9, 
should  be  modified  to  read  as  follows : 

“Every  agency  shall  by  rule  establish  deposition  and  discovery  procedures.” 

The  proposed  modification  would  permit  each  agency  to  establish  deposition 
and  discovery  procedures  particularly  adapted  to  meet  its  specific  needs  and 
problems.  The  proposed  change  does  not  provide  that  witnesses  may  be  com¬ 
pelled  to  testify  in  discovery  proceedings  by  the  use  of  subpenas.  Such  a  pro¬ 
vision  may  be  inferred  from  the  section  pertaining  to  the  use  of  subpenas. 

To  request  the  parties  and  the  agencies  to  investigate  and  determine  the 
policies  of  the  district  courts  in  civil  proceedings  would  complicate  and  confuse 
the  practices  before  the  agencies.  Simply  providing  that  agencies  shall  estab¬ 
lish  deposition  and  discovery  procedures  provide  the  necessary  protection  for 
all  parties  and  does  not  interfere  with  the  agencies’  discretion  to  adopt  rules 
peculiarly  adapted  to  its  individual  problems. 

11.  Section  7(b) ,  page  21,  lines  9  and  10,  “Hearing  powers,”  should  be  amended 
by  striking  the  phrase  “by  consent  of  the  parties”  appearing  on  lines  9  and 
10,  page  21.  The  examiner  should  have  the  authority  to  simplify  issues  when 
necessary  whether  the  parties  agree  or  not.  Settlement,  obviously,  cannot  be 
arranged  without  the  consent  of  the  parties. 

12.  Section  7(b),  “Hearing  powers,”  should  be  amended  by  striking  “authorized 
by  agency  rule”  from  line  16,  page  21.  No  purpose  would  be  served  by  making 
this  provision  subject  to  agency  rule.  The  presiding  officer  should  be  authorized 
to  take  any  proper  legal  action  to  maintain  order. 

13.  Section  7(e).  “Interlocutory  appeals,”  page  22,  should  be  amended  by 
striking  the  sentence  beginning  on  line  22  and  substituting  the  following : 

“No  interlocutory  appeal  shall  be  permitted  without  the  consent  of  the  pre¬ 
siding  officer.”  Permitting  such  an  appeal  without  the  presiding  officer’s  consent, 
negates  the  first  sentence  of  this  section  which  directs  a  presiding  officer  to  allow 
an  appeal  only  under  certain  circumstances.  To  permit  the  parties  to  request 
review  of  the  presiding  officer’s  denial  of  an  appeal  is,  in  effect,  permitting  the 
appeal.  It  would  delay  the  proceeding  and  impose  upon  the  agency  the  burden 
of  deciding  minor  procedural  matters  with  which  it  was  not  acquainted.  This 
would  not  deprive  the  parties  of  any  rights,  as  interlocutory  rulings  are  always 
reviewable  when  the  agency  reviews  the  decision  on  the  merits. 

14.  The  subcommittee  in  section  8(c),  pages  24  through  26,  proposes  a  pro¬ 
ceeding  to  review  the  decision  of  the  presiding  officer. 

This  section  was  apparently  intended  to  expedite  agency  action  and  to  permit 
agency  members  to  devote  the  necessary  time  to  planning  and  the  adoption  of 
policies  designed  to  accomplish  the  agency’s  purposes  without  depriving  the 
agency  of  the  right  and  the  authority  to  establish  and  change  policy  and  to 
make  the  final  determination  in  any  proceeding  in  which  such  action  is 
necessary. 

Unfortunately,  the  subcommittee’s  proposal  does  not  do  this.  On  the  contrary, 
it  will  tend  to  delay  proceedings,  to  eliminate  review  by  the  policymaking  body, 
and  to  make  appeals  to  the  agency  subject  to  the  whim  of  any  private  party. 

The  proposed  procedure  will  delay  proceedings  by  inserting  an  additional  step 
between  the  examiner’s  decision  and  the  agency.  This  requires  two  steps  with 
the  possibility  of  a  third,  as  contrasted  with  present  procedures  in  some  agencies 
which  require  only  one  step  with  the  possibility  of  a  second. 
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The  proposal  provides  that  review  shall  be  by  an  appeal  board  unless  a  private 
party  requests  review  by  the  agency.  This  would  mean  that  any  private  party, 
regardless  of  the  extent  of  his  interest,  could  obtain  agency  review  as  a  matter  of 
right  while  the  agency’s  staff  or  another  governmental  agency  could  not. 

The  proposal  limits  the  matters  upon  which  an  agency  can  review  the  action 
of  an  appeal  board ;  for  example,  the  agency  would  not  be  permitted  to  review 
factual  findings. 

Although  the  proposed  review  procedure  would  inhibit  rather  than  assist 
attainment  of  the  goal  desired,  there  is  a  procedure  available  and  in  use  in  at 
least  one  agency  which  will  achieve  the  desired  results.  Simply  making  the 
decision  of  the  presiding  officer  final  subject  to  a  certiorari  type  review  by  the 
agency  has  the  following  advantages  : 

( 1 1  The  officer  who  hears  the  evidence  makes  the  factual  finding. 

(2)  Decision  whether  to  review  is  by  the  agency. 

( 3 )  Review  of  each  decision  is  by  the  agency. 

(4)  The  decisional  burden  on  the  agency  is  minimized  by  eliminating  the  need 
for  extensive  or  deep  review  of  a  substantial  percentage  of  initial  decisions. 

(5)  The  agency  may  review  any  case,  to  the  extent  necessary,  for  any  reason. 

(6)  The  burden  on  the  parties  and  the  agency  staff  is  minimized  by  the  elimi¬ 
nation  of  the  review  step  in  many  cases. 

This  type  of  review  has  been  provided  at  the  Civil  Aeronautics  Board  for  the 
last  2 y2  years  and  is  working  successfully.  A  summary  of  this  procedure  and 
how  it  works  is  attached  as  appendix  A.  The  following  draft  establishes  such 
a  procedure  and  should  be  substituted  for  the  review  and  appeal  procedure  sug¬ 
gested  by  the  subcommittee. 

Section  S(c).  “Appeal  and  review,”  pages  42-45,  should  be  modified  to  read 
as  follows : 

“1.  Review :  Any  party  may  ask  review  of  the  decision  of  the  presiding  officer 
by  serving  upon  the  agency  and  all  other  parties,  within  such  reasonable  period 
after  being  served  with  the  decision,  as  prescribed  by  the  agency  or  the  presiding 
officer,  a  petition  for  discretionary  review  and  the  reasons  therefor  which  shall 
state  specifically  and  concisely  the  manner  in  which  (A)  a  prejudicial  procedural 
error  was  committed;  (B)  a  finding  of  material  fact  wTas  erroneous;  (C)  a  nec¬ 
essary  legal  conclusion  is  contrary  to  law  or  to  the  duly  promulgated  rules  or 
decisions  of  the  agency;  or  (D)  there  is  a  novel  question  of  policy  involved. 
Where  objections  are  based  on  the  record,  the  portions  of  the  record  relied  on 
shall  be  identified  by  detailed  citations.  Except  for  good  cause  shown,  no  ques¬ 
tions  of  any  fact,  law,  or  policy  which  were  not  presented  to  the  presiding  officer 
will  be  considered.  Within  such  a  reasonable  period  as  may  be  prescribed  by 
the  agency  or  the  presiding  officer,  any  party  may  file  and  serve  an  answer  in 
opposition  to  such  petition  or  petitions. 

“A  petition  for  reconsideration  of  an  agency  order  declining  review  will  be  en¬ 
tertained  only  when  the  order  exercises,  in  part,  the  agency’s  right  of  review, 
and  such  petition  shall  be  limited  to  the  single  question  of  whether  any  issue 
designated  for  review  and  any  issue  not  so  designated  in  so  inseparably  inter¬ 
related  that  the  former  cannot  be  reviewed  independently  or  that  the  latter  can¬ 
not  be  made  effective  before  the  final  decision  of  the  agency  in  the  reviewed 
proceeding. 

“The  agency  will  exercise  its  right  of  review  upon  petition  or  upon  its  own  ini¬ 
tiative  when  one  less  than  the  majority  of  the  agency  vote  in  favor  of  review. 
The  agency  will  issue  a  final  order  upon  such  review  without  further  proceed¬ 
ings  on  any  or  all  the  issues  where  it  finds  that  matters  raised  do  not  warrant 
further  proceedings. 

“Where  the  agency  desires  further  proceedings,  the  agency  will  issue  an  order 
for  review  which  will : 

“(i)  Specify  the  issues  to  which  review  will  be  limited.  Such  issues  shall 
constitute  one  or  more  of  the  issues  raised  in  a  petition  for  review  and/or  mat¬ 
ters  which  the  agency  desires  to  review  on  its  own  initiative.  Only  those  issues 
specified  in  such  order  will  be  considered  by  the  agency. 

“(ii)  Specify  those  portions  of  the  presiding  officer’s  decision,  if  any,  which  are 
to  be  stayed  as  well  as  the  effective  date  of  the  remaining  portions  thereof. 

“  ( iii )  Designate  the  parties  to  the  review  proceedings. 

“2.  Record :  The  record  for  review  shall  include  all  matters  constituting  the 
record  upon  which  the  decision  of  the  presiding  officer  was  based  unless  limited 
by  rule  or  order  (1)  to  matter  relevant  to  the  questions  raised  by  the  petitions 
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for  review  or  (2)  to  any  other  questions  raised  by  the  agency,  and  shall  include 
any  evidence  taken  upon  appeal.” 

Mr.  F ensterwald,  do  you  have  any  questions  ? 

Mr.  Fensterwald.  I  have  no  questions.  Would  again  like  to  join 
with  you  in  thanking  these  gentlemen.  They  and  their  organization 
have  been  helpful  in  the  past,  and  I  know  will  be  helpful  in  the  future. 

Mr.  Levy.  Thank  you,  Senator  Long  and  Mr.  Fensterwald. 

Senator  Long.  Mr.  William  C.  Hart  is  our  next  witness.  Mr.  Llart 
is  chairman  of  the  Rules  of  Practice  and  Procedure  Committee  of  the 
Federal  Power  Bar  Association,  is  our  next  witness. 

We  shall  be  happy  to  hear  from  you,  Mr.  Hart,  at  this  time. 

STATEMENT  OE  WILLIAM  C.  HART,  CHAIRMAN,  RULES  OE  PRACTICE 

AND  PROCEDURE  COMMITTEE,  EEDERAL  POWER  BAR  ASSOCIA¬ 
TION,  WASHINGTON,  D.C. ;  ACCOMPANIED  BY  LOUIS  FLAX,  WASH¬ 
INGTON,  D.C. 

Mr.  Hart.  Thank  you,  Mr.  Chairman. 

Senator  Long.  If  you  would  introduce  the  gentleman  with  you 
please  ? 

Mr.  Hart.  Thank  you,  Mr.  Chairman.  I  have  only  an  oral  state¬ 
ment  which  seeks  to  highlight  our  position  on  this  bill. 

I  would  like  to  say  that  Mr.  Louis  Flax,  attorney,  of  Washington, 
D.C.,  is  appearing  with  me. 

Senator  Long.  We  are  glad  to  have  you,  Mr.  Flax. 

Mr.  Hart.  Your  honor,  we  represent  the  Federal  Power  Bar  Asso¬ 
ciation  on  this  matter.  The  F ederal  Power  Bar  Association  is  approxi¬ 
mately  20  years  old.  It  has  served  regularly  and  at  some  depth  in 
working  together  with  the  Federal  Power  Commission,  especially  on 
its  rules,  regulations,  and  other  matters  affecting  procedure  before 
the  Federal  Power  Commission.  We  have  never,  to  my  knowledge, 
appeared  before  Congress,  for  the  reason  that  our  membership  as  of 
now,  for  instance,  consists  of  629  lawyers  who  practice  quite  regularly 
before  the  Federal  Power  Commission.  They  represent  all  segments 
of  the  industry;  therefore,  their  views  are  quite  diverse.  It  is  ex¬ 
tremely  difficult  to  get  a  concensus  on  almost  anything  from  them.  I 
think,  therefore,  and  I  suggest  that  the  mere  fact  that  Mr.  Flax  and  I 
are  here  suggests  that  this  is  the  first  time  in  20  years  that  our  associa¬ 
tion  has  felt  so  strongly  about  a  bill  affecting  anything  to  do  with  the 
Federal  Power  Commission  that  we  have  appeared  here.  I  am  speak¬ 
ing  only  to  Federal  Power  Commission  coverage  under  this  bill. 

If  I  might  first  give  you  a  bird’s-eye  view  of  our  position,  it  is  that 
we  think  the  bill  is,  first,  unnecessary.  As  we  understand  it,  it  is 
designed  to  streamline,  expedite  agency  procedure.  It  is  our  firm 
opinion  that  while  this  is  a  worthy  objective,  it  is  lagging  behind  the 
facts,  at  least  of  the  Federal  Power  Commission.  Right  now,  there 
is  no  real  backlog  situation  as  far  as,  certainly,  gas  pipeline  matters  go, 
or  electric  matters.  While  there  are  some  problems,  considerable  prob¬ 
lems  on  producer  regulation,  that  is  not  a  question  resolvable  by  this 
bill,  obviously. 

Basically,  we  also  oppose  the  across-the-board  nature  of  the  bill.  It 
seems  to  us  contrary  to  the  basic  purpose  of  the  APA,  which  is  and 
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has  been  to  provide  minimum  requirements  for  fair  administration. 
This  tends  to  maximize  them,  in  our  opinion. 

We  also  have  severe  questions  about  whether  it  is  not  consistent  with 
or  in  need  of  reconciliation  with  the  Natural  Gas  Act  on  many  specific 
accounts. 

More  specifically,  we  oppose  section  8  in  its  entirety.  We  also 
oppose  section  5(a)  (2),  which  would  require  agencies  “to  the  extent 
practical”  to  set  up  rules  comparable  to  the  rules  for  civil  procedure 
for  the  district  courts.  We  are  particularly  interested  in  the  separation 
of  functions  provision.  We  think  that  warrants,  really,  further  study, 
and  we  also  woidd  urge  the  committee  to  consider  the  question  of 
policy  formulations  which  deal  with  matters  such  as  rates  and  cer¬ 
tificates  as  to  which  parties  have  a  statutory  right  to  a  hearing.  We 
urge  the  committee  to  consider  whether  these  types  of  policy  formula¬ 
tions  or  rulemaking  should  not  be  specifically  subject  to  section  7-type 
hearings. 

More  specifically,  on  section  8,  we  feel  that  section  8  would,  well,  I 
guess  there  is  little  question  that  it  would  transfer  considerable  power 
and  authority  from  the  individual  commissioners  who  bear  the  statu¬ 
tory  responsibility  for  administering  the  Natural  Gas  Act.  It  would 
transfer  that  responsibility  primarily  to  the  hearing  examiners  and 
secondarily,  to  appeal  boards  through  whom  an  examiner’s  decision 
would  funnel,  and  after  it  left  the  appeal  board,  more  of  the  Com¬ 
mission’s  actual  powTer  would  be  left  there,  we  feel. 

This  would  happen,  as  I  say,  primarily  by  giving  considerable  in¬ 
creased  finality  to  the  examiner’s  decisions,  specifically  the  deletion  of 
the  omission  of  the  hearing  examiner’s  decision.  We  think  this  is  very 
questionable.  We  see  little  advantage  to  it  and  we  can  see  considerable 
adverse  effects,  particularly  since  it  is  an  across-the-board  proposition. 

Mr.  Fensterwald.  Could  I  interrupt  just  1  second? 

Mr.  Hart.  Certainly. 

Mr.  F ensterwald.  Are  you  talking  to  S.  1336  ? 

Mr.  Hart.  Y  es,  sir. 

Mr.  F ensterwald.  Because  wTe  have  not  eliminated  any  initial  deci¬ 
sions,  and  we  have  not  funneled  opinions  up  to  the  appeals  board.  We 
have  sent  them  to  the  appeals  board  or  to  the  agency,  but  not  to  both. 

Mr.  Hart.  I  think  you  misunderstand  me.  You  have  eliminated 
the  present  right  of  the  agencies  to  omit  the  examiner’s  decision. 

Mr.  Fensterwtald.  In  normal  cases,  yes. 

Mr.  Hart.  In  cases  of  adjudication. 

Mr.  Fen ster ward.  Yes. 

Mr.  Hart.  We  think  that  is  very  questionable.  You  have  also  pro¬ 
vided  for  the  creation  of  appeal  boards  which,  while  discretionary 
in  the  language,  as  a  practical  matter,  as  I  hope  to  demonstrate,  are 
virtually  mandatory.  Once  the  examiner’s  decision  goes  to  the  appeal 
board,  then,  on  review  of  that  appeal  board’s  decision,  the  Commis¬ 
sion,  we  feel,  has  less  scope  that  it  now  has;  considerably  less. 

Mr.  Fensterwald.  If  this  bill  is  adopted,  very  few  decisions  which 
are  taken  to  the  appeal  board  will  go  to  the  agency.  The  purpose  of 
the  appeal  board  is  to  give  the  agency  more  time  to  deal  with  policy 
matters  and  less  time  to  wrestle  with  factual  questions. 

Mr.  Hart.  I  realize  that  that  is  its  laudable  objective,  Mr.  Fenster¬ 
wald,  but  we  do  not  think  that  will  be  its  result  as  a  practical  matter. 
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Mr.  Fensterwald.  Would  you  be  in  favor  if  that  were  the  result? 
Are  you  satisfied,  for  example,  with  the  rulemaking  of  the  Federal 
Power  Commission,  as  either  made  or  not  made  ? 

Mr.  Hart.  As  I  indicated  in  my  introduction,  we  are  not  satisfied 
with  the  policy  formulations  which  affect  substantive  rights. 

Mr.  Fensterwald.  If  they  have  11,000  adjudications  a  year  on  the 
agenda,  I  do  not  see  how  they  would  have  time  to  do  anything  else  but 
adjudicate. 

Mr.  Hart.  As  I  mentioned  earlier,  in  all  respect,  sir,  I  think  there 
is  a  lag  in  this  seeming  assumption  by  the  committee  that  there  is  a 
great  backlog  over  there.  I  do  not  think  there  is.  It  seems  to  me  as 
far  as  pipeline  work,  that  certainly  is  not,  and  electrical  work.  What 
problems  there  are  from  the  workload  come  from  producer  regulation. 
That  is  not  a  matter  susceptible  to  cure  by  the  APA. 

Mr.  Fensterwald.  Correct  me  if  I  am  wrong,  but  did  not  they 
get  rid  of  this  backlog  not  by  adjudicating  these  cases,  but  by 
settling  them  ? 

Mr.  Hart.  Largely. 

Mr.  Fensterwald.  Any  agency  can  get  rid  of  all  of  its  backlog 
this  way.  The  question  is  whether  they  can  effectively  handle  the 
load  of  cases  without  this.  We  are  not  going  to  get  into  the  question 
of  whether  they  have  a  backlog  of  20,000  cases,  or  however  many 
thousand  they  may  have.  They  are  just  going  to  say,  we  have  a 
backlog,  and  settle  them. 

Mr.  Hart.  I  think  the  present  procedure  encourages  the  use  of 
settlement.  Just  because  they  are  settled  does  not  mean  that  it  is 
bad — not  to  me,  anyway. 

Mr.  Fensterwald.  It  does  not  mean  it  is  bad,  but  it  is  bad  if 
the  only  way  you  can  get  rid  of  a  huge  backlog  of  cases  is  to  take 
huge  blocks  of  them  and  say,  the  only  way  we  can  get  out  of  this 
quagmire  is  to  settle  these  cases. 

Mr.  Hart.  I  think  another  way  of  looking  at  that,  sir,  is  that 
right  now,  for  the  last  few  years,  the  Commission  has  not  had  this 
backlog.  I  think  that  is  generally  recognized,  and  still,  there  are 
not  more  cases,  more  section  7  cases  over  there. 

But  as  far  as  I  know,  there  has  been  no  complaint,  or  serious 
complaint,  or  reason  for  it  to  my  knowledge,  with  the  section  7 
hearings  over  there. 

As  I  say,  I  think  the  Commission  right  now  has  them  under 
reasonable  control. 

Mr.  Fensterwald.  I  am  glad  to  hear  that. 

Mr.  Hart.  I  hope  to  come  to  your  question  about  reserving  the 
Commissioners  for  policy  considerations.  We  are  all  for  that,  but 
there  is  a  question  whether  this  bill  would  really  do  it. 

Mr.  Fensterwald.  I  understand  the  differences  of  opinion.  I 
just  wanted  to  be  sure  that  we  are  talking  about  the  same  thing. 

Mr.  Hart.  I  might  add  that  our  association  is  not  always  so 
closely  alined  with  the  Federal  Power  Commission. 

Well,  as  I  say,  the  deletion  of  the  right  to  omit  the  examiner’s 
decision  stereotypes  the  whole  thing,  from  our  viewpoint.  It  makes 
it  too  rigid,  too  inflexible,  and  disregards  the  pretty  sound,  I  think, 
word  of  caution  which  the  Supreme  Court  indicated  in  the  Goilo- 
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rado  Interstate  case  (350  U.S.)  which  was  before  it  in  the  early 
1950’s,  where  it  made  a  very  sharp  distinction  between  the  types  of 
proceedings  which  you  have  before  examiners  in  different  commis¬ 
sions. 

In  the  NLRB,  you  have  a  certain  type  of  proceeding  where  the 
demeanor  of  the  witness  is  much  more  significant,  for  instance, 
than  it  would  be  before  the  Federal  Power  Commission,  where  you 
have  a  much  more  statistical  type  of  record,  usually.  The  Supreme 
Court  noted  this  quite  sharply  in  the  Colorado  Interstate  case. 
This  decision  to  eliminate  across  the  board  the  examiners’  decisions, 
we  think,  would  fly  in  the  face  of  this. 

Secondarily,  another  means  by  which  authority  is  transferred  from 
the  Commissioners  to  the  examiners — this  bill  specified  grounds  for 
exceptions  from  examiners’  decisions,  one  of  which  is  you  may  take 
exception  to  “clearly  erroneous  conclusions  of  fact.” 

Now,  this  “clearly”  is  erroneous.  That  is  an  added  burden  on 
the  Commission.  Right  now,  the  grounds  on  law,  the  comparable 
grounds  for  excepting  to  a  conclusion  of  law  does  not  have  the  word 
“clearly”  in  it.  It  is  simply  an  erroneous  conclusion  of  law.  It 
is  simply  that  just  as  the  omission  of  the  examiner’s  decision  runs 
right  up  against  the  Colorado  Interstate  philosophy,  so  this  “clearly 
erroneous”  finding  as  to  matters  of  fact,  we  submit,  runs  up  against 
the  Universal  Camera  case  (340  U.S.  474),  which  really  is  con¬ 
cerned  in  this  very  question.  The  Supreme  Court,  speaking  through 
Justice  Frankfurter,  says  in  substance,  granted  that  our  examiners 
are  there  to  resolve  the  facts,  identify  the  facts,  and  granted,  we 
should  pay  attention  to  them,  obviously,  and  pay  serious  attention 
to  them,  that  does  not  mean  their  findings  of  fact  are  inviolate. 
Otherwise,  the  Commission  could  not  perform  its  basic  statutory 
function. 

Again,  that  is  one  of  our  major  objections  to  section  3. 

Mr.  Fensterwald.  That  was  suggested  by  the  administrative 
conference  to  some  of  the  Members  of  Congress,  the  “clearly  errone¬ 
ous.” 

Mr.  Hart.  Wherever  it  came  from,  I  question  it  on  those  grounds. 

A  third  source  by  which  authority,  present  statutory  authority, 
is  transferred  from  the  Federal  Power  Commission  to  the  examiners 
is  the  limitation  on  the  Commission’s  exceptions;  that  is,  concern¬ 
ing  exceptions,  the  Commission  may  not  consider  anything  not 
contained,  any  objection  not  already  contained  in  the  exceptions. 
That  is  in  section  8(c)(1)  and  this  again  seems  to  us  unduly  to 
restrict  the  Commission. 

Again,  in  section  8(c)(3),  the  bill  says  in  substance  that  except 
in  a  case  where  the  Commission  or  the  agency  might  deny  an  appli¬ 
cation  to  avoid  the  appeals  board  procedure,  except  in  that  case,  the 
Commission  shall  give  full  findings  on  each  exception  involved,  full 
findings  and  reasoning  on  each  exception  involved.  However,  if 
it  does  deny  that  application  to  avoid  the  appeals  board  route,  then 
it  just  does  it  forthwith,  and  as  a  result,  the  applicants,  the  parties’ 
exemptions  are  summarily  denied. 

Now,  this  obviously  makes  it  much  easier  for  the  Commission  if 
it  is  pressed  for  any  reason  to  just  deny  the  application  forthwith 
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than  to  give  the  full  reasons.  Again,  in  effect,  that  tends  to  build 
up  finality  of  examiners’  decisions  beyond  the  point  where  we  think 
it  is  sound. 

There  are  two  avenues,  really,  by  which  this  bill  would  detract 
from  the  Commission’s  present  regulatory  powers.  The  first  is  the 
transfer  of  power  or  the  delegation  of  power  to  the  hearing  exam¬ 
iners.  The  second,  we  submit,  is  through  this  means  of  creating 
appeal  boards.  Once  the  appeal  boards  are  created,  it  seems  to  us 
as  a  practical  matter — the  words  do  not  actually  say  so — as  a 
practical  matter,  the  use  of  those  appeal  boards  will  be  virtually 
mandatory.  As  a  result,  I  shall  try  to  amplify  that  a  little  later - 

Senator  Long.  Mr.  Hart,  off  the  record  just  a  minute. 

(Discussion  off  the  record.) 

Mr.  Hart.  Along  the  lines  of  further  reduction  of  Federal  Power 
Commission  authority  by  transfer  to  the  appeals  board,  we  are  con¬ 
vinced  that  as  a  matter  of  fact,  that  procedure  would  be  mandatory. 
Once  it  is  in  effect,  then  a  review  of  an  appeal  board  decision  is 
allowable  only  on  the  grounds  of  policy  of  law,  and  then  only  in  the 
agency’s  discretion.  This  obviously  further  limits  the  committee’s 
ability  to  carry  out  its  functions. 

The  end  result  of  all  this  diminution  of  the  agency’s  present  au¬ 
thority,  we  feel,  is  that  first  of  all,  policy  could  not  be  hammered 
out  in  the  context  of  a  particular  case,  which  we  think  really  is  bet¬ 
ter  than  doing  it  on  an  a  priori  basis,  which  we  think  this  bill  would 
lead  to.  By  hammering  it  out  in  a  particular  case,  we  do  have  the 
end  result  of  a  practical  test  of  how  sound  it  is  in  a  practical  matter. 
We  suspect  it  might  not  be  there  on  an  a  priori  basis. 

Second,  we  think  there  is  going  to  be  definite  delay  through  this 
procedure  by  the  inability  to  omit  the  examiner’s  decision,  by  the  fact 
that  the  Commission  on  review  must  remand  the  examiner’s  decision 
for  further  examination  in  further  proceeding,  and  then  it  must  go 
through  the  step  of  the  appeal  board. 

We  also  question  the  composition  of  the  appeal  board,  in  that  they 
would  be  made  up  of  hearing  examiners  and  commissioners.  The 
hearing  examiners  are  a  closely  knit  group,  understandably,  with  com¬ 
mon  problems,  common  interests,  and  we  question  the  feasibility  of 
having  the  examiners  on  these  appeal  boards.  We  also  question  the 
feasibility  of  having  the  Commissioners  sit  in  judgment  on  one  of 
their  group.  We  feel  the  appeal  board  would  be  mandatory  because 
of  the  risk  of  summary  denial  of  an  application  to  avoid  them. 

Also,  I  think  the  use  of  them  would  be  mandatory  for  additional 
reasons  I  really  cannot  go  into  here  because  of  time  limitations. 

This  procedure  also  would  basically  limit  the  Commission’s  ability 
to  tailor  its  decisions  to  particular  facts.  We  do  not  think  that  is  too 
sound,  particularly  in  view  of  Colorado  Interstate ,  above,  and  in  view 
of  the  Universal  Camera  Act,  a  Supreme  Court  case  which  said  sub¬ 
stantially  the  same  thing. 

Finally,  we  question  whether  this  bill  would  not  run  afoul  of  the 
Natural  Gas  Act,  which  imposes  affirmative  duties  on  the  Commis¬ 
sioners  to  do  certain  things.  This,  it  seems  to  us,  would  restrict 
that  duty  specifically.  It  would  restrict  its  duty  in  section  5  of  the 
Natural  Gas  Act  and  section  7  to  impose  specific  conditions  and  terms 
on  certificates.  It  has  less  leeway  to  do  so,  it  seems  to  us,  here. 
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In  section  15  of  the  Natural  Gas  Act,  which  empowers  the  Com¬ 
mission  to  set  up  its  own  rules  and  procedures,  and  in  section  16, 
which  gives  a  general  flexibility  to  carry  out  its  own  general  duties, 
and  also  section  19(b)  of  the  Natural  Gas  Act  which  says  in  part  that 
the  findings  of  the  Commission  shall  be  conclusive — findings  of  the 
Commission  shall  be  conclusive. 

We  question  whether  S.  1366  does  not  violate  that. 

Another  item  I  would  like  to  get  into  is  separation  of  functions. 
We  support  the  deletion  in  this  bill  of  the  present  exemption  of  rate 
and  certificate  cases  in  separation  of  f mictions  limitations.  We  think 
the  bill  is  good  in  that  respect.  We  also  think  the  bill  is  good  in  that 
its  redefines  ratemaking  as  adjudication,  or  it  seems  to.  We  urge 
that  you  make  that  more  specific.  You  now  define  adjudication  to 
include,  for  example,  licensing.  We  suggest  you  add  ratemaking  so 
that  there  is  no  question  about  that.  Otherwise  separation  of  func¬ 
tions  might  not  be  applicable  to  rate  matters,  as  you  know,  because 
separation  of  functions  is  applicable  only  in  adjudication. 

The  present  bill  maintains  that  there  should  not  be  any  application 
of  the  separation  of  functions  limitation  to  agency  members.  We 
question  this.  There  is  no  pat  solution.  But  we  suggest  that  a  sound 
rationale  would  be  for  you  gentlemen  to  come  up  with  some  lan¬ 
guage  which  would  have  the  effect  of  enabling  the  Commission  to 
continue  to  have  access  to  staff  expertise,  objective  staff  expertise,  but 
not  to  be  able  to  rely  on  or  to  be  subjected  to  staff  advocacy.  We 
think  that  is  a  sharp  difference  which  any  realistic  study  should  cope 
with. 

Senator  Long.  Mr.  Hart,  I  must  call  time  on  you  now.  We  shall  be 
happy  to  have  a  written  statement  from  you  and  the  record  will  be 
open  for  several  days,  and  it  will  be  very  helpful  to  the  committee  if 
you  would  submit  one  for  us.  We  are  certainly  aware  of  your  interest 
in  this  subject  and  your  interest  is  shared  by  the  committee;  we  are 
interested  in  having  your  views  on  this  matter.  You  gentlemen  are 
out  in  the  field  and  can  perhaps  see  what  is  desired  better  than  we 
in  some  cases.  We  shall  be  happy  to  receive  your  written  statement 
i  f  you  care  to  submit  it. 

Mr.  Hart.  Thank  you,  Mr.  Chairman. 

(The  statement  of  the  Federal  Power  Bar  Association  is  as  follows :) 
Statement  on  Behalf  of  the  Federal  Power  Bar  Association  on  S.  1336 

The  Federal  Power  Bar  Association  is  made  up  of  629  attorneys  who  practice 
before  the  Federal  Power  Commission.  It  is  approximately  20  years  old.  While 
it  has  occasionally  made  suggestions  to  the  Federal  Power  Commission  con¬ 
cerning  the  latter’s  rules,  regulations,  and  other  matters  affecting  the  Com¬ 
mission’s  procedures,  S.  1336,  with  its  drastic  overhaul  of  the  Administrative 
Procedure  Act  (“APA,”  or  “the  act”),  is  the  first  bill  about  which  our  associ¬ 
ation  has  felt  so  strongly  united  that  it  has  stated  its  position  thereon  to  a 
congressional  committee. 

Mr.  William  C.  Hart,  chairman  of  the  association’s  special  committee  on  rules 
of  practice  and  procedure,  on  May  14, 1965,  orally  stated  to  the  subcommittee  our 
general  position  on  S.  1336  (transcript  pp.  349-361),  with  particular  reference 
to  its  impact  on  practice  and  procedure  before  the  Federal  Power  Commission. 
In  accordance  with  Chairman  Long’s  invitation  at  page  361  of  the  transcript,  we 
submit  this  written  statement. 

At  the  outset,  we  make  two  general  observations:  (1)  we  believe  drastic  legis¬ 
lation  of  this  nature  is  unnecessary.  There  is  no  gas  pipeline  or  electric  power 
backlog  before  the  Federal  Power  Commission.  There  are  considerable  problems 
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concerning  producer  regulation,  but  they  are  not  resolvable  by  this  or  any  bill 
amending  the  Administrative  Procedure  Act.  We  accordingly  believe  the  drastic 
changes  provided  in  S.  1336,  particularly  section  8,  are  not  responsive  to  the 
current  situation ;  (2)  we  believe  the  detailed  across-the-board  nature  of  the  bill, 
again  with  particular  reference  to  section  8,  is  basically  incompatible  with  sound 
and  fair  procedural  administration,  and  with  the  dissimilar  functions  of  the 
various  agencies.  It  goes  far  beyond  the  original  objective  of  the  Administrative 
Procedure  Act  to  provide  only  “minimum  requirements  of  fair  administrative 
procedure”  ( Senate  committee  report  on  S.  7,  Nov.  19,  1945,  p.  31) .  The  approach 
recommended  by  the  Justice  Department  and  the  Federal  Power  Commission  seem 
to  us  more  productive — i.e.,  the  emphasis  should  be  on  inadequacies  of  particular 
sections  of  the  act,  rather  than  on  a  master  plan  providing  detailed  procedural 
requirements  for  all  Federal  agencies,  without  regard  to  their  differing  functions 
and  workload.  Moreover,  the  newly  authorized  Administrative  Conference  of  the 
United  States,  when  organized,  should  be  given  an  opportunity  to  make  sugges¬ 
tions  on  this  subject. 

The  specific  sections  of  the  bill  covered  herein  are:  Section  8  (providing  for  a 
new  decisional  process),  which  we  oppose  in  its  entirety,  and  section  5(a)  (6) 
(separation  of  functions),  which  we  feel  warrants  further  study.  We  also  urge 
that  certain  policy  formulations  should  be  specifically  subject  to  section  7  hear¬ 
ings,  separation  of  functions  and  judicial  review.  These  provisions  are  discussed 
below : 

I.  SECTION  8 

We  oppose  section  8  in  its  entirety.  Its  undoubted  effect  is  substantially  to 
reduce  the  authority  of  the  individual  Federal  Power  Commissioners  to  carry 
out  their  statutory  responsibilities  under  the  Natural  Gas  Act.  It  does  this  by 
subdelegating  much  of  that  responsibility  to  the  hearing  examiners,  and  by  pro¬ 
viding  for  the  virtually  mandatory  creation  of  appeal  boards,  through  which  an 
examiner's  decision  would  funnel,  but  from  which  the  grounds  for  review  by 
the  full  Commission  would  be  substantially  limited.  We  believe  this  loss  of 
responsibility  by  the  individual  Commissioners  would  be  less  likely  to  produce 
S.  1336’s  objective  of  better  FPC  policy  determinations  than  it  would  fragmented, 
unpredictable,  impractical,  and  frequently  delayed  policy  determinations,  with 
attendant  adverse  effect  on  individual  justice. 

A.  Subdclegation  of  powers  to  examiners 

The  subdelegation  of  present  powers  to  examiners  comes  about  by  four 
specific  changes  in  section  8  of  S.  1336:  (i)  deleting  the  right  to  omit  the 
examiner’s  decision  in  cases  of  adjudication;  (ii)  providing  that  only  “clearly” 
erroneous  conclusions  of  fact  constitute  a  ground  for  an  exception  to  an  ex¬ 
aminer’s  decision;  (iii)  limiting  appeals  to  questions  raised  in  the  exceptions; 
and  (iv)  requiring  full  findings  with  reasonings  on  each  exception  unless  they 
are  denied  in  toto,  in  which  case  no  findings  are  necessary,  thus  making  it  much 
easier  for  the  Commission  to  affirm  rather  than  reverse  an  examiner’s  decision. 

(i)  Deletion  of  right  to  omit  examiner’s  decision. — Under  section  8(a)  of  S. 
1336,  once  the  Commission  has  assigned  an  adjudication  matter  to  a  hearing 
examiner  for  hearing,  the  present  power  of  the  Commission  to  omit  an  ex¬ 
aminer’s  decision  is  deleted.  There  has  been  no  abuse  of  the  FPC’s  present 
right  to  omit  an  examiner’s  decision  where  required  in  the  public  interest.  To 
require  its  deletion  across  the  board,  where  the  power  has,  as  here,  not  been 
abused,  reflects  a  rigidity  of  approach,  fairly  typical  of  the  bill  and  seemingly 
irreconcilable  with  the  long-recognized  need  for  flexibility  in  the  administrative 
process. 

In  Colorado  Interstate  Gas  Co.  v.  FPC,  209  F.  2d  717,  722-723  (10  Cir.  1953), 
reversed  on  other  grounds,  348  U.S.  492  (1955),  for  instance,  in  affirming  the 
Commission’s  omission  of  the  intermediate  decision  procedure,  the  court  recog¬ 
nized  that  in  a  rate  proceeding  before  the  Federal  Power  Commission  credibility 
is  not  an  issue  where  conflict  arises  in  specialized  fields  calling  for  the  opinion 
of  experts.  On  the  other  hand,  it  is  conceivable  that  certain  proceedings  before 
the  NLRB,  the  FTC,  and  the  FCC,  deal  with  matters  wherein  the  demean  or  of 
the  witness  is  ordinarily  more  significant  than  it  is  before  the  Federal  Power 
Commission,  which  deals  with  a  much  more  statistical  type  of  record.  We  fail 
to  see  any  advantage  from  thus  lumping  all  agencies  together  on  this  point, 
and  can  readily  see  unnecessary  delay  and  inflexibility  as  likely  adverse  effects. 

(ii)  Exceptions  limited  to  “ clearly ”  erroneous  conclusions  of  fact.— Section 
8(c)(1)  of  the  bill,  in  specifying  five  broad  grounds  of  exceptions  to  an  ex- 
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aminer’s  decision,  permits  exceptions  on  findings  or  conclusions  of  material 
fact  only  where  such  findings  and  conclusions  are  “clearly”  erroneous.  This 
makes  examiners’  findings  almost  conclusive. 

While  we  support  the  concept  of  independent  hearing  examiners  embodied  in 
section  11  of  the  act,  we  dO'  not  believe  factual  findings  of  such  examiners 
should  be  exalted  to  the  point  where  it  is  onerous  for  agency  members  to  inquire 
into,  and  where  they  believe  it  reasonably  necessary,  to  reverse  them.  Justice 
Frankfurter’s  analysis  in  Universal  Camera  v.  N.L.R.B.,  340  U.S.  474,  puts  the 
question  in  its  proper  perspective : 

“We  do  not  require  that  the  examiner’s  findings  be  given  more  weight  than  in 
reason  and  in  the  light  of  judicial  experience  they  deserve.  The  ‘substantial 
evidence’  standard  is  not  modified  in  any  way  when  the  Board  and  its  examiner 
disagree”  (496). 

"However  halting  its  progress,  the  trend  in  litigation  is  toward  a  rational 
inquiry  into  truth,  in  which  the  tribunal  considers  everything  logically  proba¬ 
tive  of  some  matter  requiring  to  be  proved”  (497).  [Emphasis  added.] 

We  also  find  it  hard  to  reconcile  this  provision  with  section  19(b)  of  the 
Natural  Gas  Act,  which  provides  in  part  that :  "The  finding  of  the  Commission 
as  to  the  facts,  if  supported  by  substantial  evidence,  shall  be  conclusive.”  [Em¬ 
phasis  added.]  If  the  factual  findings  of  the  Commission  are  to  be  conclusive,  is 
it  not  inconsistent  to  limit  the  Commission’s  freedom  to  inquire  into  those  facts? 

(iii)  Limitation  of  appeal  to  questions  raised  by  exceptions. — The  provision 
that  "The  appeal  shall  be  limited  to  the  questions  raised  by  the  exceptions” 
(secs.  8(c)(1)),  further  restricts  the  Commission’s  power  to  inquire  into  the 
truth.  It  blunts  the  Commission’s  concern  for  the  whole  picture,  and  judicial- 
izes  the  administrative  procedure  to  the  point  where  the  substantive  public  in¬ 
terest  in  complete  agency  determinations  is  subordinated  to  technical  niceties. 
The  present  power  of  the  Commission  to  look  beyond  both  the  examiner’s  deci¬ 
sions  and  the  exceptions,  to  the  whole  record,  is  a  sound  safety  valve.  Both  the 
natural  gas  and  electric  power  industries  are  increasingly  dynamic,  and  they 
require  regulation  which  recognizes  that  fact.  Artificial  limitations  on  the  Com¬ 
mission’s  power  to  look  at  the  whole  problem  is  untuned  to  this  real  need. 

(iv)  Easier  to  affirm  than  revise  an  examiner's  decision. — Section  8(c)(3)  of 
the  bill  provides  that  except  in  a  case  where  the  agency  might  deny  an  applica¬ 
tion  to  it  to  hear  exceptions  directly  (in  which  case  the  exceptions  "shall”  be 
deemed  summarily  denied),  the  Commission  "shall”  give  full  rulings  and  reasons 
on  each  material  exception.  This  obviously  makes  it  easier  for  the  Commission 
to  deny  the  application  forthwith  than  to  open  up  an  examiner’s  decision  to 
change  just  one  part  thereof.  It  further  increases  the  finality  of  an  examiner’s 
decision  at  the  expense  of  flexible  decisionmaking. 

B.  Appeal  board  procedure 

1.  Additional  loss  of  Commissioners'  authority . — In  addition  to  the  Commis¬ 
sioners’  loss  of  authority  to  examiners,  creation  and  use  of  appeal  boards  would 
further  dilute  the  Commissioners’  present  authority.  Section  8(c)  (4)  provides 
that  review  by  the  full  agency  of  a  decision  by  an  appeal  board  on  exceptions 
to  an  examiner’s  decision  may  be  had  only  in  the  agency’s  discretion,  and  then 
only  upon  the  grounds  of  law  or  policy.  Notwithstanding  such  limited  grounds 
for  review  (question  of  law  or  policy)  the  Commission,  if  it  exercises  such  re¬ 
view,  "shall  have  all  the  power  it  would  have  if  it  were  initially  deciding  the 
proceeding,”  except  that  the  agency  must  remand  any  issue  of  fact  which  it  may 
raise  to  the  presiding  officer  for  further  proceedings.  Thus,  on  review,  either 
the  Commission’s  authority  to  inquire  into  the  truth  of  a  particular  matter  shall 
be  narrowed,  or  the  Commission  would  be  inclined  to  stretch  the  terms  "law”  or 
“policy”  to  include  other  grounds.  We  doubt  either  alternative  would  make  for 
fair  or  sound  regulation.  Moreover,  the  above  requirement  that  the  Commis¬ 
sion  remand  newly  raised  questions  of  fact  to  the  examiner  further  limits  its 
present  authority. 

2.  Mandatory  aspects  of  appeal  boards. — While  creation  of  these  appeal 
boards  is,  in  theory,  left  somewhat  in  each  agency’s  discretion,  as  a  practical  mat¬ 
ter  such  discretion  seems  largely  illusory.  Under  section  8(c)  (2)  each  agency 
“shall”  establish  such  appeal  boards  except  to  the  extent  that  such  establish¬ 
ment  “is  clearly  unwarranted  by  the  number  of  proceedings  in  which  exceptions 
are  filed.”  This  seems  to  mean  that  such  appeal  boards  “shall”  be  established 
unless  an  agency  has  so  few  exceptions  pending  that  there  is  no  press  on  the 
Commissioners.  It  follows  that  where  an  agency  does  have  a  significant  num- 
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ber  of  exceptions  pending,  it  would  be  under  pressure  to  create  these  appeal 
boards. 

Moreover,  once  appeal  boards  are  created,  their  use  would  also  tend  to  be 
mandatory.  As  indicated  above,  a  person  iiling  exceptions  does  have  the  option, 
theoretically,  of  applying  to  the  full  Commission  to  hear  the  exceptions  directly. 
However,  if  the  Commission  denies  such  application,  “it  shall  be  deemed  to  have 
considered  and  denied  each  exception  and  affirmed  the  decision  of  the  presiding 
officer”  (sec.  8(c)(2)).  Thus,  the  applicant  who  seeks  to  expedite  a  decision 
by  avoiding  an  appeals  board  determination  runs  the  severe  risk  of  summary  de¬ 
nial  of  his  exceptions.  This  risk  is  bound  to  discourage  parties  from  filing  such 
applications,  relegating  them  to  the  appeal  board  route. 

Moreover,  when  an  applicant  thus  falls  back  on  the  appeal  board  route,  we 
doubt  it  will  actually  lighten  the  load  of  the  Commission  in  return  for  the  delay 
created  as  an  added  step  in  the  chain  of  review.  We  think  that  in  important 
cases  the  disappointed  litigant  will  not  be  satisfied  with  the  determination  of  a 
subordinate  review  body,  but  will  prefer  to  carry  the  matter  further  to  the  full 
Commission.  Additionally,  although  ostensibly  the  Commission  need  accept 
review  only  in  its  discretion,  it  is  unlikely  that  the  Commission  would  refuse  to 
review  an  important  appeal  board  order.  Unlike  a  Supreme  Court  refusal  to 
grant  certiorari,  a  Commission  refusal  to  grant  review  becomes  Commission 
affirmance  of  the  appeal  board,  which  affirmance  is  then  subject  to  review  by  the 
courts.  The  Commission  as  a  creation  of  Congress  bears  direct  responsibility 
to  Congress  for  its  actions,  and  we  doubt  the  courts  would  accept  a  refusal  to 
review  an  appeal  board  determination  as  a  proper  discharge  of  an  affirmative 
statutory  obligation  imposed  on  the  agency  itself. 

3.  Composition  of  appeal  hoards. — The  composition  of  the  appeal  boards  also 
seems  unsound.  Section  8(c)  (2)  provides  that  the  personnel  on  them  “shall  be 
agency  members,  hearing  examiners,  or  both.”  The  examiners’  corps  are  often 
closely  knit  with  common  problems  and  interests ;  we  question  the  feasibility  of 
having  them  sit  on  these  appeal  boards  in  judgment  of  their  peers.  Similarly, 
we  question  the  feasibility  of  having  the  Commissioners  sit  in  judgment  of  each 
other,  and  of  having  appeal  board  determinations  likely  to  vary  according  to 
which  Commissioners  happen  to  be  assigned  to  a  particular  appeal  board. 

C.  End  result  of  section  8 

Aside  from  the  foregoing  specific  deficiencies  of  the  means  by  which  section  8 
would,  in  effect,  subdelegate  much  of  an  agency  member’s  statutory  responsi¬ 
bility,  to  examiners  and  appeal  boards,  their  cumulative  adverse  effect  is  sub¬ 
stantial  : 

1.  Policy  in  vacuo. — The  bill’s  objective  of  freeing  agency  members  to  devote 
more  time  to  the  larger  questions  of  policy  and  law  sounds  better  in  theory  than 
we  believe  it  would  be  in  practice.  We  doubt  that  the  end  result  would  be 
improved  policy  decisions.  All  policy,  including  that  affecting  major  economic 
interests,  should  be  subjected  to  a  check  of  the  practical  end  result.  This  is  one 
of  the  basic  advantages  of  a  system  wherein  policy  is  hammered  out  in  the  con¬ 
text  of  a  particular  case.  We  consider  such  a  system  superior  to  deciding  policy 
on  an  a  priori  basis,  without  an  end  result  check  on  the  concrete  facts,  an  ar¬ 
rangement  lkely  to  emerge  under  this  bill.  Divorced  from  the  facts,  policy  a 
priori  can  rapidly  become  policy  in  vacuo.  We  are  most  fearful  the  needed 
vitality  of  agency  decisional  process  wduld  be  replaced  by  a  “by  the  book”  sterile 
process. 

2.  Fraym.ented  policy. — S.  1336  also  poses  a  real  danger  of  fragmented  policy 
decisions.  In  his  testimony  to  this  subcommittee  on  S.  1663,  the  predecessor 
of  the  instant  S.  1336,  Chairman  Swidler  of  the  Federal  Power  Commission 
realistically  described  the  likely  result  of  thus  increasing  the  finality  of  ex¬ 
aminers’  decisions: 

“Neither  the  regulatory  process  nor  the  industries  subject  to  Commission 
regulation  would  be  benefited  by  procedures  calculated  to  exalt  the  separate 
determination  of  our  18  hearing  examiners,  and  to  restrict  the  Commission  it¬ 
self  to  a  largely  supervisory  role.”  (P.  70,  transcript,  July  21-23,  1964,  Senate 
Subcommittee  on  Administrative  Practice  and  Procedure,  S.  1663.) 

The  appeal  boards  would  be  an  additional  source  of  fragmented  policy.  The 
chance  selection  of  certain  Commissioners  to  serve  on  appeal  boards  could  easily 
affect  the  outcome  of  the  case.  Federal  Power  Commissioners  have  historically 
been  chosen  with  diverse  backgrounds.  It  accordingly  seems  more  logical  to  have 
them  act  collectively,  where  their  individual  predilections  tend  to  balance  out. 
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than  to  act  individually  on  different  appeal  boards,  where  their  individual 
predilections  might  be  controlling. 

3.  Delay. — Delay  is  also  likely  to  be  increased  under  this  bill  by  the  inability 
to  omit  the  examiner’s  decision,  by  the  requirement  that  on  review  the  Com¬ 
mission  must  remand  issues  of  fact  which  it  deems  material  to  the  presiding 
officer  for  further  proceedings,  and  by  the  added  step  introduced  into  the  agency 
appellate  procedure  by  the  appeal  boards. 

4.  Inflexibility. — -Section  8  would  be  particularly  adverse  in  that  it  would  re¬ 
sult  in  inflexibility  in  the  Commission’s  decisional  process.  Such  inflexibilty 
would  flow  from  the  proposed  deletion  of  the  present  power  to  omit  examiners’ 
decisions,  from  the  curtailed  freedom  of  inquiry  as  to  facts  and  as  to  any  ob¬ 
jection  not  specified  in  an  exception,  and  from  the  virtually  mandatory  creation 
and  use  of  the  appeal  boards. 

II.  SECTION  5(A)  (6) - SEPARATION  OF  FUNCTIONS 

A.  Applicability  to  rate  and  certificate  proceedings 

While  we  are  generally  opposed  to  S.  1336,  we  approve  the  proposed  deletion 
of  the  APA’s  exemption  of  rate  and  certificate  cases  from  the  separation  of 
functions  limitations.  The  rate  and  certificate  sections  of  the  Natural  Gas  Act 
are  without  question  the  “heart  of  the  Natural  Gas  Act” — Atlantic  Refining 
Company  v.  PSC,  360  U.S.  378  (sec.  II  of  Opinion),  and  the  most  controversial 
proceedings  thereunder. 

However,  since  only  “adjudication”  cases  are  subject  to  section  5  and  thus  to 
the  separation  of  functions  limitation  therein,  it  is  also  essential,  in  order  to 
make  the  separation  of  functions  limitation  applicable  to  rate  and  certificate 
cases,  to  change  the  definition  of  ratemaking  from  “rulemaking”  to  “adjudica¬ 
tion.”  Section  2(d)  of  S.  1336  seems  to  do  this,  but  not  specifically,  and  not 
without  some  ambiguity.  The  bill  does  specifically  define  “adjudication”  to 
include  “licensing.”  We  urge  that  “ratemaking”  be  added  to  the  matters 
specifically  included  in  adjudication,  so  there  can  be  no  question  about  the 
separation  of  functions  limitation  being  applicable  to  rate  and  certificate  pro¬ 
ceedings. 

B.  Applicability  to  agency  members 

The  actual  effectiveness  of  a  separation  of  functions  provision  depends  upon 
the  extent  to  which  it  is  applicable  to  hearing  examiners  and  to  agency  members.' 
Under  both  the  act  and  S.  1336,  the  separation  of  functions  limitations  are 
applicable  to  examiners,  but  not  to  agency  members.  Whether,  and  if  so  to  what 
extent,  they  should  be  applicable  to  agency  members  is  a  highly  controversial 
and  yet  fundamental  question,  going  to  the  very  essence  of  fair  procedure.  On 
the  one  hand,  agencies  need  the  informed  expertise  of  their  staff :  on  the  other, 
it  is  unfair  to  private  litigants  to  permit  personally  involved  staff  members  to 
argue  their  side  of  the  case  ex  parte  to  agency  members. 

We  believe  the  problem  should  be  faced.  While  offering  no  specific  statu¬ 
tory  language,  we  believe  a  sound  rationale  which  the  subcommittee  could 
adopt  is  that  it  is  appropriate  for  agency  members  to  have  access  to  objective 
staff  expertise,  but  not  advocacy  by  staff  personnel  who  have  participated  in 
the  preparation  or  trial  of  a  controverted  case. 

III.  POLICY  FORMULATIONS  ON  MATTERS  FOR  WHICH  HEARINGS  ARE  REQUIRED  BY 

STATUTE 

A  party’s  entitlement  to  a  section  7  hearing  in  a  rulemaking  policy  formula¬ 
tion  affecting  substantive  rights  has  been  put  in  question  by  a  recent  case  involv¬ 
ing  the  FPC.  The  FPC — based  on  informal  rulemaking  proceedings  under  sec¬ 
tion  4  of  the  APA — issued  a  regulation  proscribing  certain  types  of  rate  escala¬ 
tion  clauses  in  producers’  contracts ;  later,  without  hearing,  it  rejected  a  pro¬ 
ducer’s  certificate  application  containing  such  a  proscribed  rate  provision.  The 
Supreme  Court  upheld  this  procedure — in  FPC  v.  Texaco,  Inc.,  et  at. — 377  U.S. 
33  ( 1963 ) ,  on  the  broad  grounds  that : 

“The  statutory  requirement  for  a  hearing  under  section  7 1  does  not  preclude 
the  Commission  from  particularizing  statutory  standards  through  the  rulemaking 
process  and  barring  at  the  threshold  those  who  neither  measure  up  to  them  nor 
show  reasons  why  in  the  public  interest  the  rule  should  be  waived.”  (P.  39.) 


1  The  context  indicates  the  reference  is  to  sec.  7  of  the  Natural  Gas  Act. 
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The  court  seems  to  have  been  motivated  by  the  desire  not  to  require  the  FPC 
to  regulate  producers  on  a  case-by-case  basis,  which  it  feared  would  “prolong  and 
cripple”  the  processes  of  regulation  (p.  44).  We  do  not  contend  that  the 
Commission  should  have  been  required  to  try  each  such  producer  case  separ¬ 
ately  ;  we  are  concerned,  however,  that  nowhere  in  the  whole  process  was  there 
an  adjudicative  hearing  on  the  merits  of  the  substantive  proposal.  Absent 
the  instant  regulation,  Texaco  would  have  been  entitled  to  a  section  7  hearing 
on  the  merits  of  its  certificate  application,  and  we  think  that  right  should  not 
be  lost  simply  because  many  parties  have  similar  rate  provisions.  The  prolonged 
case-by-case  approach  can  be  avoided,  where  appropriate,  by  holding  a  con¬ 
solidated  hearing,  but  it  should  be  subject  to  the  basic  rights  provided  in  section 
7.  If  a  Commission  can  easily  avoid  the  requirements  of  adjudicated  hearings 
by  informal  rulemaking,  abuse  of  the  informal  rulemaking  procedure  is  obviously 
a  real  threat  to  fair  administrative  procedure,  as  well  as  the  organic  regulatory 
statutes. 

The  court  suggested  Texaco  could  have,  and  impliedly  should  have,  applied 
for  a  waiver  from  the  regulation.  But,  even  if  a  waiver  application  had  been 
entertained,  and  there  is  no  assurance  it  would  have  been,  it  does  not  follow 
that  the  hearing  would  have  been  a  section  7  Administrative  Procedure  Act 
hearing.  We,  accordingly,  believe  the  Administrative  Procedure  Act  should 
be  amended  to  require  that  a  policy  formulation  on  an  issue  for  which  an  organic 
statute  contemplates  an  adversary  hearing  shall  be  subject  to  section  7  hearings 
and  attendant  safeguards,  except  in  the  case  of  reviewable  policy  formulations 
which  codify  established  Commission  policy  determined  in  adjudicated  pro¬ 
ceedings. 

CONCLUSION 

On  balance,  the  proposed  procedures  of  S.  1336  would  so  judicialize  the  hearing 
and  decisional  processes  before  the  Federal  Power  Commission  as  to  cause 
inordinate  delay  and  inflexibility  in  the  regulation  of  the  important  matters 
committed  to  the  jurisdiction  of  that  Commission.  The  proposed  legislation  with 
its  emphasis  on  examiners  and  review7  boards  adds  new  tiers  of  decisional  respon¬ 
sibility  and  review  in  reaching  a  final  agency  decision.  We  respectfully  submit 
that  this  contributes  to  delay,  rather  than  the  elimination  of  delay. 

We  recognize  and  applaud  the  sincere  efforts  of  the  subcommittee  and  its  staff 
to  improve  the  practice  and  procedure  before  the  Administrative  agencies.  As 
representatives  of  active  practitioners  before  the  Federal  Pow7er  Commission  we 
w'ould  be  remiss,  how7ever,  if  we  failed  to  note  our  view7  that  the  across-the-board 
approach,  whatever  its  merit  for  some  agencies,  w7ould  do  immeasurably  more 
harm  than  good  in  the  case  of  the  Federal  Power  Commission. 

Respectfully  submitted. 

William  C.  Hart, 

Chairman  of  Buies  of  Practice  and  Procedure  Committee  of  Federal  Power 
Bar  Association. 

Senator  Long.  Mr.  Charles  A.  Eobinson,  National  Rural  Electric 
Cooperative  Association  ? 

Mr.  Robinson  does  not  seem  to  be  here. 

Our  next  witness  is  Mr.  Starr  Thomas,  general  counsel  of  the  Santa 
Fe  Railroad.  Mr.  Thomas  is  representing  the  Association  of  Ameri¬ 
can  Railroads. 

STATEMENT  OE  STARR  THOMAS,  GENERAL  COUNSEL,  SANTA  EE 

RAILROAD,  IN  BEHALE  OE  ASSOCIATION  OF  AMERICAN  RAIL¬ 
ROADS 

Senator  Long.  Mr.  Thomas,  my  friend,  Bill  Dalton,  sent  me  a  memo¬ 
randum  this  morning  that  you  were  going  to  be  here,  and  I  am  de¬ 
lighted  to  welcome  you. 

Mr.  Thomas.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Long.  Mr.  Thomas,  you  see  the  problem  we  are  having  on 
time.  Will  you  be  able  to  brief  your  statement  ? 
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Mr.  Thomas.  I  must  apologize,  Mr.  Chairman,  I  do  not  have  a 
written  statement,  but  I  have  some  things  to  say  that  have  been  said 
by  others.  I  think  I  can  save  your  time  by  simply  referring  to  their 
comments  on  a  couple  of  points.  I  have  one  point  I  want  to  make 
very  specifically.  I  hope  I  can  do  it  in  5  minutes. 

Senator  Long.  Then  if  you  would  like  to  file  a  written  statement  in 
the  record  at  the  close  of  your  testimony  or  within  the  next  few  days, 
t  he  commit  tee  will  be  happy  to  have  it. 

Off  the  record. 

(Discussion  off  the  record.) 

Mr.  T  homas.  I  want  to  direct  my  remarks  particularly  to  section 
3(c)  of  S.  1336,  the  provision  which  requires  the  agency  to  make  its 
records,  all  of  its  records,  available  to  anyone  of  the  public  on  request. 
We  have  a  specific  problem  that  affects  the  railroad  industry  in  that 
context,  and  it  is  not  apparently  covered  by  any  of  the  exemptions  in 
section  3(e).  The  railroads  are  required  to  file  reports  of  personal 
injuries  to  their  employees  with  the  Interstate  Commerce  Commis¬ 
sion.  They  are  called  “T”  reports.  These  reports  cover  almost  all 
injuries  of  any  consequence  at  all.  Several  years  ago,  we  found  that 
they  were  being  used  by  runners,  who  obtained  the  information,  dis¬ 
tributed  it  throughout  the  country  to  lawyers  who  were  soliciting  per¬ 
sonal  injury  cases,  in  direct  violation  of  all  codes  of  legal  ethics  and 
of  many  State  laws. 

The  Commission  realized  that  this  was  not  a  proper  use  of  this 
information,  which  was  intended  to  help  the  Commission  in  its  duties 
with  respect  to  safety  of  operations,  and  the  Commission  first  tried  to 
solve  the  problem  by  eliminating  the  name  and  address  of  the  injured 
person  from  its  required  reports.  There  was  still  enough  information 
on  these  reports  to  make  them  useful  to  runners,  however,  and  they 
were  used. 

Finally,  the  Commission  adopted  a  rule  which  made  those  reports 
available  to  the  public  only  upon  application,  and  the  application  had 
to  showT  that  they  were  to  be  used  for  the  purpose  of  obtaining  infor¬ 
mation  to  be  presented  before  Federal  or  other  governmental  bodies, 
or  that  they  would  be  used  for  a  purpose  which  would  contribute  to 
the  promotion  of  safety  in  railroad  operations.  Since  that  rule  was 
adopted  in  1957,  we  have  had  no  more  problems  with  the  use  of  these 
reports  in  the  solicitation  of  personal  injury  suits. 

Now,  I  find,  as  I  say,  no  language  in  the  exemption  provisions  of 
3(e)  that  seems  to  take  care  of  this  particular  problem,  which  is  one  I 
respectfully  urge  should  be  taken  care  of.  It  is  a  definitely  improper 
use  of  the  required  report. 

I  am  not  very  happy  with  some  language  which  I  am  going  to 
suggest,  but  it  at  least  will  get  the  idea  across,  I  hope.  I  would  advo¬ 
cate  an  exemption  which  would  read  something  like  this :  “Accident 
reports  filed  by  regulated  industries  which  contain  information  useful 
to  those  engaged  in  the  solicitation  of  personal  injury  suits” — some¬ 
thing  along  that  line,  it  seems  to  me,  ought  to  be  adopted  to  prevent 
the  misuse  of  those  reports. 

Aside  from  that  specific  comment,  I  shall  just  say  generally  that  I 
want  to  endorse  what  Commissioner  Walrath  of  the  Interstate  Com¬ 
merce  Commission  said  about  the  value  of  permitting  the  omission  of 
the  recommended  report  in  these  rate  investigation  cases,  where  the 
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rate  is  suspended  for  tlie  7-month  period.  That  has  worked  well.  I  do 
not  know  that  anyone  in  the  bar  has  been  critical  of  it.  I  have  never 
heard  any  such  criticism  of  it.  I  think  the  regulated  industry  and  the 
people  who  oppose  its  efforts  to  reduce  rates  or  publish  new  rates  have 
all  gone  along  with  it  and  it  has  worked  well. 

I  want  to  say  the  same  thing  about  the  modified  procedure  method, 
which  is  now  used  by  the  Commission,  with  or  without  the  consent  of 
the  parties.  That,  too,  has  enabled  them  to  handle  these  things  with 
dispatch. 

The  railroad  industry  is  a  very  strictly  regulated  industry,  but  it  is 
not  a  protected  monopoly.  It  is  in  a  very  competitive  field,  competing 
with  other  forms  of  transportation  which  are  regulated  less,  or  some 
not  at  all.  It  is  terribly  costly  to  have  undue  delay  in  any  kind  of 
regulatory  proceeding  where  we  cannot  make  an  ordinary  business 
decision,  such  as  pricing  or  ratemaking,  without  first  getting  a  deci¬ 
sion  from  the  regulatory  agency.  So  we  are  anxious  to  avoid  any  kind 
of  delay  in  these  administrative  proceedings. 

We  are  afraid  that  some  of  the  provisions  in  this  bill  will  lead  to  that 
end.  Basically,  we  would  prefer  to  see  something  worked  out  through 
the  administrative  conference  rather  than  this  omnibus  approach  that 
is  found  in  S.  1336.  I  shall  not  say  more,  because  I  know  you  have 
heard  all  the  arguments  on  both  sides  of  that  issue.  We  really  stand 
on  the  side  of  change  only  when  it  is  necessary,  because  when  the 
language  of  the  statute  is  changed,  when  the  provisions  as  here  for 
judicial  review  are  broadened,  there  is  a  real  danger  that  we  are  going 
ito  be  in  the  courts,  and  able  and  astute  lawj^ers  will  find  ways  of  finding 
error  in  the  Commission’s  appellate  review  of  the  examiner’s  recom¬ 
mended  decisions.  In  all  sorts  of  ways,  we  feel  we  are  going  to  be  in 
the  courts  for  a  number  of  years,  and  it  all  means  delay,  and  that 
hurts  badly. 

Thank  you  very  much. 

Senator  Long.  Thank  you,  Mr.  Thomas.  We  do  appreciate  your 
courtesy  in  being  here,  and  we  appreciate  your  promptness  in  your 
statement. 

If  the  American  Bar  Association  representatives  have  some  other 
comments  they  want  to  make,  please  submit  them  at  a  later  date,  and 
they  will  be  included  in  the  record. 

Mr.  Benjamin.  That  is  about  what  I  was  going  to  suggest,  Mr. 
Chairman. 

Senator  Long.  If  it  is  agreeable,  we  would  appreciate  it  if  you  would 
put  your  statements  in  writing.  The  record  will  be  open  for  some 
time.  We  appreciate  your  being  here,  you  and  Professor  Davis  and 
all  of  you.  You  have  been  very  helpful  to  us.  We  are  certainly  grate¬ 
ful  to  you  for  your  presence  here. 

We  have  had  a  very  faithful  and  hard-working  reporter  this  morn¬ 
ing.  She  has  worked  for  about  4  hours  straight. 

American  Bar  Association, 

Chicago,  III.,  June  If,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure  of  the 
Committee  on  the  Judiciary,  Senate  Office  Building,  Washington,  D.C. 

My  Dear  Mr.  Chairman  :  At  tlie  end  of  the  last  of  3  days  of  hearings,  on  May 
14,  you  were  so  kind  as  to  authorize  me  to  submit  further  comment  in  writing, 
which  I  am  now  glad  to  do. 
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Mr.  Kenneth  Culp  Davis  made  on  the  afternoon  of  May  13  critical  comment 
on  several  points  in  my  prepared  statement  and  my  testimony  for  the  American 
Bar  Association  that  morning.  I  should  like  to  answer  these  briefly,  since  I 
think  it  important  that  the  association’s  position  should  not  be  misunderstood. 

First,  Mr.  Davis,  commenting  on  our  suggestion  to  strike  the  words  “or  inves¬ 
tigation”  at  the  end  of  the  second  sentence  of  section  6(a)  of  S.  1330,  said  that 
to  follow'  our  suggestion  “would  mean  that  an  administrative  agency  can  interro¬ 
gate  an  individual  in  an  investigation  and  deny  him  the  right  to  be  accompanied 
by,  represented,  and  advised  by  counsel.” 

This  criticism  is  without  foundation.  The  right  of  “any  person  appearing 
voluntarily  or  involuntarily  before  any  agency  or  representative  thereof  in  the 
course  of  an  investigation  *  *  *  to  be  accompanied,  represented,  and  advised 
by  counsel  *  *  *”  is  accorded  by  the  first  sentence  of  section  6(a),  which  the 
American  Bar  Association  approves.  iOur  suggestion  relates  to  the  second  sen¬ 
tence,  dealing  as  follows  with  the  rights  of  “parties”  : 

“Every  party  shall  be  accorded  the  right  to  appear  in  person  or  by  or  with 
counsel  or  other  duly  qualified  representative  in  any  agency  proceeding  or 
investigation.” 

We  suggest  striking  “or  investigation”  simply  because,  under  the  definitions 
in  sections  2(b)  and  2(g),  there  can  be  no  “party”  to  an  investigation.  The  sug¬ 
gested  change  w’ould  (as  my  prepared  statement,  at  page  16,  made  clear)  de¬ 
prive  no  person  under  investigation  of  any  rights;  it  w'ould  merely  correct  a 
drafting  error. 

iWith  respect  to  the  American  Bar  Association’s  position  that  any  proceeding 
for  an  exception  from  a  rule  should  at  least  usually  be  by  an  adjudicatory 
procedure  (my  prepared  statment,  pp.  3-5),  Mr.  Davis  seems  to  imply  that  the 
question  on  such  an  application  would  only  rarely  be  a  question  of  fact.  This 
is,  I  think,  clearly  mistaken.  How  can  anyone  ask  to  be  excepted  from  the  opera¬ 
tion  of  a  rule  without  a  factual  showing  that  differences  in  his  position  from  that 
of  others  subject  to  the  rule  call  for  different  treatment  ? 

iln  commenting  on  our  position  that  the  definition  in  section  2(d)  of  an  adjudi¬ 
catory  proceeding  as  one  “to  determine  the  rights,  obligations,  and  privileges”  of 
named  parties  is  not  sufficiently  inclusive  (my  prepared  statement,  p.  5),  Mr. 
Davis  said  that  I  gave  “no  illustration  of  something  that  is  excluded.”  In  fact 
my  prepared  statement  proceeded:  “Reference  to  section  2(f)  (which  defines 
‘sanction  and  relief’)  w'ill  suggest  many  other  words  that  shoud  be  included” 
(and  added  that  “we  think  that  any  attempt  at  an  inclusive  definition  *  *  *  is 
too  risky”). 

Mr.  Davis  criticizes  me  for  giving  no  reason  for  the  American  Bar  Associa¬ 
tion’s  suggestion  that  the  first  sentence  of  section  6(e),  providing  for  the  auto¬ 
matic  issuance  of  subpenas  upon  request  of  any  party  to  an  adjudication,  should 
be  limited  to  formal  adjudication  under  section  5(a).  H  am  glad  to  repair 
that  omission.  I  note  first  that  this  is  a  change  from  section  6(c)  of  the  1946 
act,  which  authorizes  the  agency  to  require  from  the  applicant  for  a  subpena 
“a  statement  or  showing  of  general  relevance  and  reasonable  scope  of  the  evidence 
sought.”  The  change  effected  by  S.  1336  is,  we  think,  valuable  (and  was  in  fact 
suggested  by  the  recent  Administrative  Conference  of  the  United  States)  ;  but 
to  apply  the  new  provision  to  informal  adjudication  might  well  swamp  the 
agencies.  :It  would,  for  example,  require  that  an  officer  charged  with  issuance 
of  permits  to  build  a  fire  in  a  national  park  be  prepared  to  issue  subpenas  on 
request  to  an  applicant  for  such  a  permit. 

With  regard  to  section  10(a),  dealing  with  “standing,”  Mr.  Davis  refers  to 
what  he  calls  my  “egregious  statement  that  the  courts  do  not  use  the  language 
‘in  fact’  at  least  *  *  *  so  far  as  the  American  Bar  Association  knows.”  What 
I  had  said  in  my  prepared  statement  was  that  we  had  “concluded  that  the  addi¬ 
tion  of  the  words  ‘in  fact’  may  do  more  harm  than  good,  never  having  been  used 
(so  far  as  we  know)  by  the  courts,  and  being  in  our  view  imprecise  in  meaning.” 
I  have,  since  the  hearing,  reviewed  the  cases  Mr.  Davis  cited  in  his  testimony  and 
reviewed  also  what  he  has  written  on  this  subject  in  his  administrative  law 
treatise,  and  it  is  clear  to  me  that  the  position  taken  in  my  prepared  statement 
is  correct;  that  the  words  “in  fact”  have  not  been  used  by  the  courts  as  words 
of  art;  and  that  to  retain  them  in  section  10(a)  of  S.  1336  might  do  more  harm 
than  good. 

This  is  not  the  place  for  extended  discussion,  but  I  think  that  brief  comment 
on  the  case  on  w'hich  Mr.  Davis  principally  relied  in  his  testimony,  Bantam 
Books,  Inc.  v.  Sullivan,  372  U.S.  58  (1963),  is  appropriate.  The  entire  discus- 


336 


ADMINISTRATIVE  PROCEDURE  ACT 


sion  of  “standing”  in  Bantam  Books  is  in  a  footnote  on  pages  64-65.  The  only 
sentence  in  which  the  words  “in  fact”  appear  is  the  second  of  the  following  in¬ 
troductory  sentences : 

“Appellants’  standing  has  not  been,  nor  could  it  be,  successfully  questioned. 
The  appellants  have  in  fact  suffered  a  palpable  injury  as  a  result  of  the  acts 
alleged  to  violate  Federal  law,  and  at  the  same  time  their  injury  has  been  a 
legal  injury.” 

The  words  “in  fact”  are  used  as  a  passing  adverbial  phrase,  the  equivalent 
of  “indeed”  and  probably,  in  Webster’s  first  sense,  as  denoting  emphasis.  Cer¬ 
tainly  they  are  not  used  here  as  words  of  art.  This  is  emphasized  by  the  im¬ 
mediate  reference  to  Mr.  Justice  Frankfurter’s  concurring  opinion  in  Joint  Anti- 
Fascist  Refugee  Committee  v.  McGrath,  341  U.S.  123,  151-152,  and  further  by  a 
later  sentence  in  the  footnote :  “*  *  *  if  this  were  a  private  action,  it  would 
present  a  claim,  plainly  justiciable,  of  unlawful  interference  in  advantageous 
business  relations.” 

In  my  prepared  statement  and  my  testimony  on  May  13,  I  did  not  deal  with 
the  provision  of  section  7(c)  of  S.  1336  regarding  evidence  (which  in  general 
follows  the  like  provision  of  S.  1663,  88th  Congress),  this  being  one  of  the  sub¬ 
jects  that  I  thought  could  for  brevity  be  left  (without  specific  reference)  to 
what  I  hiad  written  and  testified  last  year.  Since,  however,  Mr.  Davis  in  liis 
present  testimony  refers  to  the  American  Bar  Association  position  on  this  sub¬ 
ject,  I  think  I  should  refer  the  subcommittee  explicitly  to  my  testimony  at  the 
July  1964  hearings  (pp.  62,  286). 

I  might  add  with  respect  to  the  argument  advanced  elsewhere  by  Mr.  Davis 
and  others  that  there  are  no  ascertainable  rules  of  evidence  in  civil  cases  in 
the  Federal  courts,  that  the  Chief  Justice  of  the  United  States,  following 
action  by  the  Judicial  Conference  of  the  United  States,  in  March  of  this  year 
appointed  an  advisory  committee  under  the  chairmanship  of  Albert  E.  Jenner. 
Jr.,  Esq.,  of  Chicago,  to  prepare  rules  of  evidence  to  govern  civil  actions  (and 
others)  in  the  Federal  courts.  This  followed  study  for  several  years  by  a 
committee  of  the  Judicial  Conference  of  the  question  whether  such  action  was 
desirable.  It  is,  therefore,  to  be  anticipated  that  before  too  long  rules  of 
evidence  for  the  Federal  courts  will  have  been  formulated  and  officially 
adopted. 

In  his  final  reference  to  the  American  Bar  Association,  Mr.  Davis  discusses 
our  position  with  regard  to  the  introductory  language  of  section  10.  In  my 
prepared  statement  of  May  13  I  wrote  (p.  22)  : 

“The  change  effected  by  S.  1336  in  the  introductory  clause  of  section  10 
with  respect  to  unreviewable  agency  discretion  we  find  entirely  satisfactory.” 

It  is  enough  to  refer  in  addition  to  the  record  of  the  July  1964  hearings  at 
pages  62  and  283. 

Mr.  Davis’  testimony  concluded  with  a  long  list  of  items  that  “a  good  bill” 
would  deal  with,  thus  in  my  view  unfortunately  disparaging  S.  1336  and 
depreciating  what  it  would  in  fact  accomplish.  Of  Mr.  Davis’  many  sugges¬ 
tions,  I  mention  only  two  by  way  of  example.  The  suggestion  that  “a  good 
bill  would  deal  with  the  question  of  when  a  hearing  ought  to  be  required” 
seems  to  me  to  ignore  the  basic  limitation  on  what  general  procedural  legisla¬ 
tion  can  deal  with ;  there  is  no  possible  way  of  solving  this  question  by  a 
statutory  provision  applicable  across  the  board  to  all  agencies.  With  regard 
to  the  suggestion  that  a  good  bill  would  deal  in  some  way  with  the  doctrine 
of  “ripeness  for  review,”  I  refer  to  my  article  in  26  Law  and  Contemporary 
Problems  203  at  page  232,  where  I  concluded  that  that  doctrine  was  not  “cap¬ 
able  of  statutory  formulation  even  in  suggestive  form,”  but  concluded  also 
that  a  proper  statutory  treatment  of  “standing”  might  suggest  to  the  courts 
greater  liberality  also  in  finding  “ripeness”  than  they  have  always  shown. 

Respectfully, 


Robert  M.  Benjamin, 

Chairman,  American  Bar  Association  Special  Committee  on  Code  of 
Federal  Administrative  Procedure. 


Senator  Long.  The  Committee  will  now  adjourn  subject  to  the  call 
of  the  Chair. 
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FRIDAY,  MAY  21,  1965 

U.S.  Senate, 

Subcommittee  on  Administrative  Practice  and 

Procedure,  Committee  on  the  Judiciary, 

W ashington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
3216,  New  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
presiding. 

Present:  Senator  Burdick. 

Also  present:  Bernard  Fensterwalcl,  Jr.,  chief  counsel;  G.  H. 
Homme,  assistant  counsel;  and  Cornelius  B.  Kennedy,  minority 
counsel. 

Senator  Burdick.  We  will  call  Mr.  Robinson  first. 

STATEMENT  OF  CHARLES  A.  ROBINSON,  JR.,  STAFF  ENGINEER  AND 

STAFF  COUNSEL,  NATIONAL  RURAL  ELECTRIC  COOPERATIVE  AS¬ 
SOCIATION;  ACCOMPANIED  BY  ROBERT  D.  PARTRIDGE,  LEGISLA¬ 
TIVE  REPRESENTATIVE;  AND  ROBERT  0.  MARRITZ,  STAFF 

ENGINEER 

Mr.  Robinson.  Mr.  Chairman,  my  name  is  Charles  Robinson.  I 
am  the  staff  engineer  and  staff  counsel  of  the  National  Rural  Electric 
Cooperative  Association.  First  we  wish  to  express  our  apprecia¬ 
tion  to  the  acting  chairman  this  morning  for  affording  us  an  oppor¬ 
tunity  to  appear  on  S.  1336,  which  we  deem  to  be  of  very  high  im¬ 
portance  to  our  membership.  The  membership  of  our  association  is 
some  973  REA-financed  rural  electric  systems  which  operate  in  46 
States.  These  systems  depend  completely  on  the  Rural  Electrifica¬ 
tion  Administration  for  the  funds  with  which  they  construct  their 
systems. 

The  rural  electrification  loan  program  has  been  over  the  years  a 
controversial  program.  It  has  furnished  an  element  of  competition 
in  the  electric  utility  business,  and  for  that  reason  the  electric  utility 
companies  which  are  privately  owned  have  used  every  available  re¬ 
source,  every  available  forum,  and  every  available  proceeding  in 
which  to  attempt  to  destroy  the  rural  electrification  program.  And  to 
the  extent  that,  the  legislation  S.  1336  would  modify  the  rules  of 
law  under  which  the  REA  Administrator  conducts  his  program,  we 
are  vitally  concerned  with  the  legislation. 

There  are  three  particular  aspects  of  S.  1336  upon  which  we  would 
like  to  comment  this  morning.  The  first  of  these  is  that  of  judicial 
review  of  agency  action  which  is  embodied  in  section  10  of  S.  1336. 
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The  law  as  it  now  stands  provides  that — 

except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action  is  by 
law  committed  to  agency  discretion — 

Any  person  suffering  legal  wrong  because  of  any  agency  action,  or  adversely 
affected  or  aggrieved  by  such  action  within  the  meaning  of  any  relevant  statute, 
shall  be  entitled  to  judicial  review  thereof. 

The  proposed  change  as  embodied  in  S.  1336  reads : 

Except  so  far  as  statutes  preclude  judicial  review  or  judicial  review  of  agency 
discretion  is  precluded  by  law — 

Any  person  adversely  affected  in  fact  by  any  reviewable  agency  action  shall 
have  standing  and  be  entitled  to  judicial  review  thereof. 

In  our  opinion  the  two  words  “in  fact”  are  the  key  language  in  the 
new  section.  The  deletion  of  “adversely  affected  or  aggrieved  by  such 
action”  and  the  substitution  therefor  of  the  language  “adversely 
affected  in  fact” — this  we  believe  is  a  very  substantial  change,  and  is 
a  change  which  broadens  the  scope  of  judicial  review  and  will  broaden 
the  type  of  corporation  of  person  that  will  be  entitled  to  achieve 
judicial  review  of  agency  action. 

I  do  not  want  to  go  into  a  long  history  of  constitutional  law  this 
morning,  but  to  understand  the  position  of  the  REA  Administrator  it 
is  necessary  to  go  back  at  least  to  the  Tennessee  Electric  Power  case 
which  was  decided  in  1939  before  the  present  act  was  passed. 

That  was  the  attempt  by  the  power  companies  in  the  TVA  area  to 
have  declared  unconstitutional  the  power  operations  of  the  TVA  and 
the  program  by  which  the  Public  Works  Administration  was  loaning 
funds  to  municipalities  in  the  Tennessee  Valley  for  the  purpose  of 
constructing  municipal  electric  systems. 

The  case  was  heard  in  the  trial  court  on  the  merits.  There  was  no 
dismissal  in  the  trial  court  based  on  the  standing  or  nonstanding  of 
the  plaintiffs,  but  the  trial  lasted  for  some  2  months.  After  a  thorough 
trial  and  after  complete  hearings  on  all  of  the  issues,  the  trial  court 
dismissed  the  case  on  the  merits,  holding  that  the  activities  of  TVA,  as 
they  related  to  the  building  of  transmission  lines  and  marketing  elec¬ 
tric  power,  were  constitutional. 

The  case  was,  of  course,  appealed  to  the  Supreme  Court  of  the 
United  States  and  the  Supreme  Court  took  29  pages  to  decide  the  case 
in  the  records.  It  is  at  306  U.S.  118,  and  it  rims  to  147.  Ultimately, 
the  Supreme  Court  dismissed  the  case,  affirmed  the  dismissal  on  the 
grounds  that  the  companies  had  no  standing  because  no  legally  pro¬ 
tected  right  had  been  invaded.  The  companies  challenged  the  con¬ 
stitutionality  of  the  statute.  The  Court  examined  carefully  in  this 
29  pages  all  of  the  allegations  of  the  company  and  then  dismissed  the 
case  because  of  the  lack  of  the  standing  on  the  part,  of  the  companies  to 
maintain  the  action.  The  Supreme  Court  held  as  follows : 

Cooperation  by  two  Federal  officials,  one  acting  under  a  statute  whereby  funds 
provided  for  the  erection  of  municipal  plants,  and  the  other  under  a  statute  au¬ 
thorizing  the  production  of  electricity  and  its  sale  to  such  plants,  in  competition 
with  the  appellants,  does  not  spell  conspiracy  to  injure  their  business.  As  the 
courts  below  held,  such  cooperation  does  not  involve  unlawful  concert,  plan,  or 
design,  or  cooperation  to  commit  an  unlawful  act  or  to  commit  acts  otherwise 
lawful  with  the  intent  to  violate  a  statute. 

Ultimately,  the  Court,  decided  the  case  on  the  ground  of  standing. 
That  perhaps  may  be  dicta  in  this  case  because  the  final  decision  was 
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no  standing.  Nonetheless,  nobody  since  that  case  has  attempted  to 
challenge  basically  the  constitutionality  of  TVA. 

Professor  Davis  has  commented  and  criticized  the  case  very  heavily. 
He  says — 

the  worst  trouble  spot  in  the  law  of  standing  is  the  confusion  about  the  question 
whether  an  adverse  effect  in  fact  is  enough  to  confer  standing,  or  whether  a 
deprivation  of  a  legal  right  is  required. 

And  I  respectfully  call  your  attention  to  the  words  “adverse  effect,” 
which  is  the  language  included  in  S.  1336  in  substance. 

He  criticizes  the  Tennessee  Electric  Poioer  case  in  the  words — 

the  Court  laid  down  the  palpably  false  proposition  that  one  threatened  with 
direct  injury  by  governmental  action  may  not  challenge  that  action  “unless  the 
right  invaded  is  a  legal  right.” 

And  he  claims  that  perhaps  the  Tennessee  Electric  case  is  not  law  at 
the  time  of  his  treatise,  which  was,  as  I  recall,  in  1958. 

Professor  Davis,  I  call  to  your  attention,  did  not  take  into  account 
that  there  was  a  trial  on  that  case  at  the  trial  court  level  and  that  the 
Supreme  Court  took  29  pages  to  decide  it.  There  was  a  complete  hear¬ 
ing  on  the  minutes  at  the  trial  coui't.  level  and  the  Supreme  Court 
devoted  a  very  considerable  portion  of  its  opinion  to  the  minutes. 

Now,  the  Administrative  Procedure  Act  as  it  now  stands  was  passed 
in  1946.  And  the  language  of  section  10  is,  “any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  affected  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant  statute,  shall  be 
entitled  to  judicial  review  thereof.” 

Now,  what  did  Congress  mean  by  this  in  the  light  of  the  Tennessee 
ease  ? 

The  Senate  committee  report  seemed  to  follow  the  Tennessee  case 
and  to  equate  the  language  of  the  Administrative  Procedure  Act,  sec¬ 
tion  10(a)  with  the  finding  with  the  court  in  this  case.  And  the  Sen¬ 
ate  committee  report  reads  at  page  26,  “this  subsection  confers  a  right 
of  review  upon  any  person  adversely  affected  in  fact  by  agency  action 
or  aggrieved  within  the  meaning  of  any  statute.  The  phrase  ‘legal 
wrong’  means  such  a  wrong  as  is  specified  in  subsection  (e)  of  this 
section.  It  means  that  something  more  than  mere  adverse  personal 
effect  must  be  shown — that  is,  that  the  adverse  effect  must  be  an 
illegal  effect.” 

And  the  House  committee  language  was  as  follows:  “this  section 
confers  a  right  of  review  upon  any  person  adversely  affected  in  fact  by 
agency  action  or  aggrieved  within  the  meaning  of  any  statute.  The 
phrase  ‘legal  wrong’  means  such  wrong  as  is  specified  in  section  10(e). 
It  means  that  something  more  than  mere  adverse  personal  effect  must 
be  shown  in  order  to  prevail — that  is,  that  the  adverse  effect  must  be  an 
illegal  effect.  Almost  any  governmental  action  may  adversely  affect 
somebody” - 

Mr.  Fensterwald.  Mr.  Robinson,  could  I  interrupt  you  at  that 
point  to  see  if  I  understand  you. 

Would  it  obviate  your  difficulty  if  the  report  on  S.  1336,  if  it  is  re¬ 
ported  out  in  this  form,  contained  language  somewhat  similar  to  that 
contained  in  the  1946  reports? 

Mr.  Robinson.  I  think  it  would  help,  Mr.  Fensterwald,  but  frankly, 
and  I  think  you  will  see  when  I  get  a  little  further  along,  to  the  extent 


340 


ADMINISTRATIVE  PROCEDURE  ACT 


you  take  out  this  language,  “suffering  legal  wrong  because  of  any  ac¬ 
tion,  or  adversely  affected  or  aggrieved,”  you  are  taking  out  language 
that,  as  stated  by  the  Attorney  General,  are  “terms  of  art.”  It  is  lan¬ 
guage  which  has  been  repeatedly  adjudicated  and  it  is  language  which 
the  REA  Administrator  is  almost  critically  relying  on.  And  I  will  get 
to  that  in  the  next  case.,  which  is  the  Kansas  City  case.  And  that  is 
the  landmark  case  in  the  field  of  REA  constitutional  law,  if  I  may  use 
that  phraseology. 

Mr.  Fensterwald.  Do  you  know  if  the  REA  Administrator  has  of¬ 
ficially  commented  on  this  bill  ? 

Mr.  Robinson.  The  Department  of  Agriculture  has  commented  on  it. 
They  have  commented  adversely.  The  Department,  I  am  advised,  un¬ 
officially  is  in  the  process  of  formulating  a  further  submission.  Now, 
whether  or  not  the  views  of  REA  will  be  represented  in  the  submission, 
I  do  not  know. 

Mr.  Fensterwald.  The  reason  I  ask  is,  if  we  do  not  get.  any  submis¬ 
sion  directly  from  REA,  can  we  assume  for  now  to  a  certain  extent  that 
you  are  speaking  on  behalf  of  the  Administrator  ? 

Mr.  Robinson.  Let  me  say  this,  that  we  have  prepared  our  testimony 
after  some  informal  conferences  with  the  lawyers  that  have  represented 
REA  in  the  cases. 

Mr.  Fensterwald.  Thank  you. 

Mr.  Robinson.  Now,  after  this  Administrative  Procedure  Act  was 
passed  in  1946,  after  the  committee  report  language  was  included,  10 
power  companies  located  in  Missouri  brought  suit  in  1950  against  the 
REA  Administrator,  the  Secretary  of  Agriculture,  the  Secretary  of 
the  Treasury,  Secretary  of  the  Interior,  and  the  Administrator  of  the 
Southwestern  Power  Administration.  It  brought  the  suit  in  the  U.S. 
District.  Court  for  the  District  of  Columbia.  Plaintiff  companies 
sought  to  enjoin  the  generation  and  transmission  facilities  or  REA 
borrowers  in  Missouri  and  to  enjoin  the  interconnection  of  such  facil¬ 
ities  with  the  hydroelectric  system  of  the  Southwestern  Power  Admin¬ 
istration,  a  Federal  power  marketing  agency,  pursuant  to  contracts 
between  the  borrowers  of  the  REA  and  the  Southwestern  Power  Ad¬ 
ministration. 

Plaintiffs  alleged  that  defendants  conspired  to  establish  an  unlawful 
Federal  power  system  and  to  thereby  deprive  plaintiffs  of  existing  and 
potential  customers  and  to  cause  to  plaintiffs  irreparable  damage. 

Now,  in  this  case,  which  was  brought  in  1950,  after  the  Administra¬ 
tive  Procedure  Act  was  passed,  the  plaintiffs  relied  in  part  upon  sec¬ 
tion  10(a)  of  the  Administrative  Procedure  Act,  in  addition  to  the 
general  equity  powers  of  the  court,  the  U.S.  Constitution  and  the  REA 
Act,  and  some  other  statutes.  But  section  10(a)  was  at  issue  in  this 
case.  The  Government’s  motion  to  dismiss  was  denied  and  again,  as 
with  the  Tennessee  case,  the  trial  court  heard  the  entire  case  on  its 
merits.  I  attended  the  trial.  It  was  lengthy.  It  was  complete.  All 
of  the  issues  were  thoroughly  heard.  The  trial  court  of  June  7,  1953, 
decided  for  the  Government  and  found  that,  without  exception,  all  of 
the  Government  activities  complained  of  were  wholly  lawful. 

The  companies  appealed  to  the  circuit  court  of  appeals.  And  in 
1955  the  circuit  court  ordered  the  trial  court  decision  vacated  and  re¬ 
manded  the  case  with  an  order  to  dismiss.  And  the  court  of  appeals, 
with  one  judge  dissenting,  said : 
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The  continuance  of  defendants’  activities  here  complained  of  is  therefore  sub¬ 
ject  to  review  by  Congress  acting  each  year  on  the  appropriations  sought  by  the 
defendants.  It  is  not — under  the  controlling  precedents — -subject  to  review  by 
this  court. 

Another  quote  from  the  court  of  appeals : 

Appellants  seek,  finally,  to  base  their  right  to  bring  this  action  on  their  alleged 
status  as  persons  “suffering  legal  wrong”  or  “adversely  affected  or  aggrieved” 
within  the  meaning  of  section  10(a)  of  the  Administrative  Procedure  Act. 

This  is  the  court  of  appeals  speaking : 

But  the  act  does  not  help  appellants. 

The  court  then  quotes  from  the  Administrative  Procedure  Act  and 
has  this  to  say  about  section  10  (a)  : 

The  terms  used  in  this  section  are  terms  of  art.  As  the  Attorney  General’s 
manual  on  the  Administrative  Procedure  Act  points :  “The  delicate  problem  of 
the  draftsman  was  to  identify  in  general  terms  the  persons  who  are  entitled  to 
judicial  review.”  As  so  used,  “legal  wrong”  means  such  wrong  as  particular 
statutes  and  the  courts  have  recognized  as  constituting  grounds  for  judicial  re¬ 
view.  “Adversely  affected  or  aggrieved”  has  frequently  been  used  in  statutes  to 
designate  the  persons  who  can  obtain  judicial  review  of  administrative  action. 

Continuing  the  quote : 

The  determination  of  who  is  “adversely  affected  or  aggrieved  within  the  mean¬ 
ing  of  any  relevant  statute”  has  “been  marked  out  largely  by  the  gradual  judicial 
process  of  inclusion  and  exclusion,  aided  at  times  by  the  court’s  judgment  as  to 
the  probable  legislative  intent  derived  from  the  spirit  of  the  statutory  scheme.” 

And  a  new  quote : 

Section  10(a)  was  restatement  of  existing  law. 

The  case  was  dismissed  bv  the  court  of  appeals  on  the  ground  that 
the  companies  had  no  standing  under  the  Administrative  Procedure 
Act,  which  the  court  specifically  held  was  drafted  in  compliance  with 
existing  law  at  the  time  of  its  passage. 

Now.  this  meant  that  the  companies  had  been  held  by  courts  of  last 
resort  to  not  have  standing  to  challenge  the  final  decision  of  the  REA 
Administrator. 

A  case  came  up  in  1957,  the  I  own -Illinois  Gas  and  Electric  Company 
v.  Benson  case.  And  again  the  Court  of  Appeals  for  the  District  of 
Columbia  affirmed  a  dismissal  by  the  lower  court,  holding  that  the  com¬ 
panies  had  no  standing.  There  was  no  trial  this  time.  I  assume  that 
the  court  concluded  that  two  prior  precedents  had  established  the  law¬ 
ful  operation  of  the  Rural  Electrification  Administration,  and  that 
the  standing  would  be  all  that  was  necesary  to  decide  in  this  case.  It 
was  a  very  short  decision. 

Now,  the  language  that  is  proposed  in  section  10(a)  appears  to  be 
that  suggested  by  Professor  Davis  at  section  22.18  of  his  treatise,  and 
he  writes — 

a  careful  examination  of  the  Federal  and  State  law  of  standing  leads  to  the  con¬ 
clusion  that  the  very  simple  and  natural  proposition  is  entirely  sound :  one  who 
is  in  fact  adversely  affected  by  Government  action  should  have  standing  to 
challenge  that  action  if  it  is  judicially  reviewable. 

That,  is  what  Professor  Davis  states. 

He  further  states : 

This  simple  and  natural  proposition  has  full  support  in  the  Administrative  Pro¬ 
cedure  Act,  which  in  section  10(a)  provides  for  review  upon  petition  of  “any 
person  adversely  affected.”  Committee  reports  of  both  House  and  Senate  ex- 
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plained :  “this  subsection  confers  a  right  of  review  upon  any  person  adversely 
affected  in  fact.” 

Professor  Davis’  interpretation  of  the  act,  as  it  exists,  appears  to  be 
at  variance  with  that  of  the  Attorney  General  and  with  that  of  the  com¬ 
mittee  reports  on  the  bill  when  it  was  passed. 

Now,  the  situation  you  place  the  REA  Administrator  in  if  you 
change  this  language  is  that  you  take  out  the  very  words  which  the 
courts  have  held  on  at  least  two  occasions  protect  him  against  attack  by 
the  power  companies  in  these  cases  involving  controversial  loans  which 
the  companies  attempt  to  stop  by  court  action. 

There  are  two  cases  pending  at  the  moment;  one  case  in  Louisiana 
involving  about  $60  million  for  the  construction  of  a  generating  plant; 
one  case  in  Alabama  involving  another  loan  of  about  $30  million. 
There  are  about  $110  million  of  Government  loans  involved  in  these 
two  cases. 

In  the  Louisiana  case,  so  desperate  are  the  companies  to  obtain  a  peg 
on  which  to  hang  their  standing  that  they  have  invoked  the  fact  that 
the  Administrator  published  in  the  Federal  Register,  pursuant  to  an 
order  from  the  Senate  Appropriations  Committee,  the  procedure  by 
which  he  grants  GT  loans.  This,  the  company  says,  would  therefore 
benefit  and  confer  standing  on  them.  They  are  also  using  again  section 
10(a)  of  the  Administrative  Procedure  Act.  That  is  in  Louisiana. 

In  the  Alabama  case  the  companies  are  using  the  Administrative 
Procedure  Act  as  a  base  for  their  standing  and  are,  in  addition,  al  ¬ 
leging  a  conspiracy  to  violate  the  antitrust  laws  between  the  REA  Ad¬ 
ministrator  and  the  co-ops  in  Alabama.  This,  they  claim,  constitutes 
an  illegal  conspiracy. 

You  may  recall  that  the  earlier  Tennessee  case  also  involved  a  charge 
of  a  conspiracy,  which  was  found  by  the  trial  court,  and  by  way  of 
dicta  in  the  Supreme  Court,  to  be  without  foundation. 

But  to  the  extent  you  change  this,  “adversely  affected”  or  aggrieved 
by  such  action  within  the  meaning  of  any  relevant  statute,  you  will 
destroy  the  protection  that  the  REA  Administrator  has.  And  you  will 
at  least  subject  to  readjudication  the  standing  of  the  companies,  and 
ultimately  perhaps  the  merits  of  each  GT  loan. 

Now.  Mr.  Chairman,  we  want  to  talk  a  little  bit  about  the  changes 
in  the  act  with  respect  to  the  availability  of  agency  records. 

The  present  Administrative  Procedure  Act — this  language  appears 
at  page  10  of  the  committee  print  on  the  left  hand  column — provides— 

save  as  otherwise  required  by  statute,  matters  of  official  record  shall  in  ac¬ 
cordance  with  published  rule  be  made  available  to  persons  properly  and  directly 
concerned  except  information  held  confidential  for  good  cause  found. 

Now,  we  recognize  that  there  have  probably  been  some  cases  in  which 
Government  agencies  have  abused  this  right  they  have  to  maintain 
confidential  certain  records.  But  on  the  other  hand  in  the  case  of  an 
agency  which  is  receiving  from  its  borrowers  detailed  information  on 
the  financial,  economic,  and  technical  operational  details  of  every  facet 
of  its  operation,  the  co-op  must  submit  to  REA  to  get  this  loan  initi- 
mate  details  of  every  facet  of  its  operation  as  of  the  present  and  as  to 
the  future.  If  you  enact  a  change  in  the  statute  which  will  require  this 
information  to  be  made  public,  you  will  place  the  rural  electric  systems 
in  a  position  whereby  the  most  intimate  details  of  their  operation  will 
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be  really  available  to  the  power  companies,  which  have  been  attempting 
to  destroy  them  since  the  initiation  of  the  program. 

Mr.  Kennedy.  Mr.  Robinson,  if  that  is  correct,  would  it  not  be  true 
that  the  REA  Co-ops  would  have  the  same  right  to  get  all  of  the  rec¬ 
ords  of  the  private  power  companies  from  the  Federal  Power  Com¬ 
mission  ? 

Mr.  Robinson.  It  might  be. 

Mr.  Kennedy.  Well,  there  is  a  specific  exemption  in  here  to  cover 
that  point,  and  I  do  not  think  anybody  has  any  intention  that  this 
material  be  made  public.  But  I  think  that  the  thing,  if  what  you  say 
is  correct,  it  would  cut  both  ways. 

Mr.  Robinson.  Well,  maybe  it  would  cut  both  ways,  except  you  run 
into  the  problem  that  the  private  power  companies  are  not  banking 
with  the  Government.  FPC  has  no  reason  to  extract  from  the  com¬ 
panies  the  details  of  their  banking  operations,  what  their  future  plans 
may  be,  how  these  plans  relate  to  their  service  territories,  how  much 
money  they  are  going  to  need  in  the  future.  The  only  thing  that  FPC 
asks  of  them  is  operational  records  and  general  financial  information 
as  to  their  vast  operation. 

The  problem  you  get  into  is  this  problem  of  future  operation.  And 
to  the  extent  you  extract  that  from  the  REA  borrower  and  make  it 
available  to  the  public,  you  will  give  the  companies,  it  seems  to  us,  a 
very  unfair  advantage.  The  companies  are  not  banking  with  the  Gov¬ 
ernment.  And  this,  I  think,  is  a  basic  consideration  to  this  entire  act, 
that  there  are  certain  proprietory  functions  of  the  Government  which 
do  not  regulate  the  course  of  conduct  among  the  people  of  the  country, 
but  in  fact  provide  proprietory  services. 

Mr.  Kennedy.  Before  you  get  too  far  into  that,  let  me  see  if  I 
understand  what  you  are  saying.  It  is  that  the  REA  co-ops  ought  to 
be  treated  with  respect  to  their  borrowing  activity  from  the  REA  the 
same  as  private  companies  confidential  relationships  are  with  its 
banker. 

Mr.  Robinson.  That  is  right. 

Mr.  Kennedy.  Is  that  the  idea  ?  And  so  far  as  that  is  a  banking 
relationship,  you  think  the  REA  should  be  in  the  same  position,  I  mean 
the  REA  co-ops  with  respect  to  their  dealings  with  the  REA. 

Mr.  Robinson.  I  think  that  is  right. 

Mr.  Kennedy.  Now,  let  me  ask  this,  though,  as  a  corollary.  To  the 
extent  that  the  private  companies,  whether  they  be  power  companies 
or  any  other  private  companies,  are  required  to  furnish  information 
for  the  purpose  of  a  regulatory  agency,  do  you  then  carry  out  the  same 
parallel  that  the  REA  co-ops  would  be  required  to  furnish  the  same 
type  of  information  if  they  were  being  regulated  ? 

Mr.  Robinson.  Yes,  but  the  information  is  of  a  much,  much  more 
restricted  nature. 

Mr.  Kennedy.  I  am  only  talking  now  about  the  same  class  of  in¬ 
formation  that  the  private  companies  have  to  furnish  to  the  Federal 
Power  Commission. 

Now,  you  would  not  then  have  any  objection  to  that  same  class  of 
information  being  furnished  by  the  co-ops - 

Mr.  Robinson.  Some  do. 

Mr.  Kennedy  (continuing) .  To  the  Power  Commission  or  any  other 
regulatory  commission. 
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Mr.  Robinson.  State  commissions.  It  is  their  banking  relationship 
and  the  information  as  to  future  operations  that  would  really  kill 
them. 

Mr.  Kennedy.  As  I  understand  it,  for  example,  the  regulated  com¬ 
panies,  whether  they  are  called  companies  or  radio  stations,  furnish 
certain  information  as  to  their  future  activities  to  the  regulatory 
agencies. 

Now,  to  that  extent,  I  suppose  all  companies  in  the  same  general 
field  should  be  required  to  furnish  the  same  kind  of  information  and 
no  further.  I  assume  that  is  your  point.  As  I  understand  it,  you 
want  these  co-ops  treated  just  the  same  as  any  other  type  of  business 
with  respect  to  their  banking  relationships  and  all  other  relationships. 

Mr.  Robinson.  We  are  not  asking  for  preferential  treatment,  Mr. 
Kennedy. 

Let  me  give  you  an  example.  Let’s  say  you  have  a  group  of  co-ops 
in  a  particular  State  that  are  paying  a  higher  than  normal  cost  for 
wholesale  energy  to  a  power  company,  higher  than  they  should  in 
equity  pay.  These  co-ops  come  to  the  REA  Administrator  for  a  loan 
to  build  a  generating  plant.  Now,  the  REA  Administrator  is  not 
allowed  to  make  that  loan  unless  one  of  three  situations  prevail.  Either 
the  cost  of  power  to  be  produced  in  the  plant  must  be  lower  than 
that  which  is  available  from  any  other  source.  Or  there  must  be  no 
other  source ;  that  is  the  second  criterion.  And  the  third  criterion  is 
that  the  security  of  the  borrower’s  future  must  be  threatened  by  his 
existing  source  of  power  supply. 

As  soon  as  the  loan  application  for  the  generating  plant  and  trans¬ 
mission  facility  is  filed,  the  companies  immediately  want  to  know  at 
what  rate  can  the  co-ops  produce  power  themselves,  because  once  they 
are  in  possession  of  that  information  in  detail  they  can  then  tailor 
their  right  to  kill  the  GT  plant  in  effect.  This  is  not  an  infrequent 
occurrence.  Once  you  get  into  a  situation  where  the  loan  application 
is  filed,  the  power  company  reduces  its  rate  a  little  bit,  the  REA  Ad¬ 
ministrator  continues  consideration  of  the  loan.  The  rate  comes  down 
a  little  more,  and  you  get  into  a  situation  where  the  company  if  the 
accurate  figures  were  entirely  available  to  it  could  reduce  its  rate  to  a 
point  where  the  GT  plant  would  be  infeasible  because  it  would  be  pro¬ 
ducing  power  higher  in  cost  than  the  company  which  would  be  willing 
to  sell  to  kill  that  plant.  Once  the  plant  were  killed  the  rate  could  then 
be  increased. 

Mr.  Kennedy.  Is  this  not  the  same  kind  of  a  problem  though  that 
the  Interstate  Commerce  Commission,  CAB,  and  other  agencies  have 
with  respect  to  competitors  intervening  on  rate  filings  ? 

Mr.  Robinson.  These  are  regulatory  agencies.  REA  in  addition 
to  its  regulatory  activity  is  a  banker.  Now,  the  Attorney  General’s 
manual - 

Mr.  Kennedy.  What  I  want  you  to  do  is  to  distinguish  then  between 
this  banking  function,  which  I  think  is  one  separate  line,  and  the 
general  problem  of  competitors  being  able  to  intervene  or  to  partici¬ 
pate  in  actions  with  respect  to  REA,  the  same  way  that  the  trucks  and 
the  railroads  and  the  bargelines  fight  out  a  rate  proceeding,  or  that 
competing  airlines  might  fight  out  a  rate  filing  by  one  airline. 

Mr.  Robinson.  Mr.  Partridge,  Mr.  Robert  Partridge,  our  legislature 
representative  here  might  be  able  to  answer  that  for  you.  He  has 
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about  20  years  with  REA  as  a  program  analyst,  and  in  other  positions. 
He  came  to  us  directly  from  REA  and  is  an  expert  in  all  phases  of 
the  program.  I  wonder  if  I  may  call  upon  him  to  try  and  clarify  the 
answer  to  your  question. 

Mr.  Partridge.  I  think  our  principal  problem  in  this  area  is  that — 
well,  we  on  the  one  hand  have  no  objection  whatever  to  the  release  of 
our  information  exposed.  We  do  think  that  it  creates,  just  as  Mr. 
Robinson  has  pointed  out,  a  very  unequal  kind  of  situation  where  you 
have  revealed  your  plans.  This  would  be  true  of  any  kind  of  lending 
operation. 

Mr.  Kennedy.  You  are  speaking  of  the  lending  aspect  now. 

Mr.  Partridge.  Yes. 

Mr.  Kennedy.  I  think  you  make  a  very  good  case  on  the  lending 
operation.  But  I  hope  as  you  describe  your  viewpoints  you  differenti¬ 
ate  between  a  borrower-customer  relationship  and  the  effect  of  the  bill 
on  that  relationship,  and  then  the  effect  of  the  bill  on  just  what  would 
be  the  competitor’s  situation.  There  can  be  two  quite  separate 
problems. 

Mr.  Partridge.  Well,  I  am  not  quite  sure  I  grasp  your  question.  As 
to  the  release  of  information  by  REA,  I  have  here  a  copy  of  the  Annual 
Statistical  Report  published  by  REA,  and  I  believe  that,  almost  every 
facet  of  its  borrowers’  operations  are  contained  in  great  detail  in  here. 

Mr.  Fensterwald  inquired  earlier  about  the  comparability  of  the 
information  released  on  REA  borrowers  with  that  of  FPC.  I  think 
that  except  for  differences  in  operational  characteristics,  which  would 
mean  somewhat  the  release  of  information,  you  would  find  that,  that  is 
at  least  as  comprehensive  as  the  information  released  by  the  Federal 
Power  Commission  on  the  investor-owned  utilities. 

Mr.  Fensterwald.  I  believe  you  will  find  it  more  comprehensive. 

Mr.  Partridge.  It  may  very  well  be.  It  is  in  great  detail,  and  we 
certainly  have  no  objection  to  this.  I  have  almost  a  briefcase  full 
of  data  and  information  released  by  REA  on  its  borrowers  and  their 
operations.  But  all  of  these  data  and  all  of  these  facts  are  after  the 
decision  point,  not  prior  to  the  decision  point,  so  to  speak.  In  other 
words,  nothing  is  released  currently  by  REA  that  relates  to  the  future 
plans,  as  Mr.  Robinson  pointed  out,  of  the  REA  borrower. 

Mr.  Kennedy.  Is  that  true  now  with  respect  to  the  Federal  Power 
Commission  and  the  companies  that  are  regulated  by  it  ? 

Mr.  Partridge.  As  a  matter  of  fact,  Mr.  Kennedy,  I  do  not  think 
the  Federal  Power  Commission  gets  from  the  investor-owned  utility 
that  kind  of  information.  REA  does  and  should  because  it  is  the 
banker  and  must  make  decisions  as  to  the  feasibility  and  the  security 
the  Government  has  in  its  loans.  But  we  think  while  on  the  one  hand 
REA  certainly  is  entitled  to  this  information,  that,  it  is  quite  a  dif¬ 
ferent  thing  to  say  that  the  general  public  is  entitled  to  that  informa¬ 
tion.  And  we  feel  that  in  a  general  sense  that  just  as  a  bank  does 
not  reveal  its  clients’  plans  and  the  details  of  financing  operations 
that  have  not  yet  been  consummated,  then  neither  should  REA 
release  that  kind  of  information. 

Mr.  Fensterwald.  May  I  ask  why  that  does  not  protect  this  kind 
of  information  which  is  privileged  or  confidential,  which  was  put  in 
for  the  purpose,  of  protecting  this  kind  of  information  ? 
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Senator  Burdick.  Could  you  go  on  to  his  point  about  whether  or 
not  the  exception  or  exemption  here  is  broad  enough  ? 

Mr.  Robinson.  First  of  all  let  me  say,  Mr.  Chairman,  we  are  happy 
indeed  to  know  this  is  the  area  at  which  exemption  No.  4  was  aimed. 
The  problem  with  it  is  whether  trade  secrets  and  commercial  or 
financial  information  obtained  from  the  public  are  privileged  or  con¬ 
fidential.  Obviously,  it  must  be  obtained  from  the  public.  It  must 
be  “privileged”  or  “confidential.”  But  we  cannot  find  any  good 
description  of  what  “privileged”  or  “confidential”  means.  We  have 
done  what  little  research  we  could  on  this  in  the  area  of  the  legal 
definitions  of  these  two  words.  There  is,  of  course,  mention  in  the 
cases  of  the  lawyer-client,  patient- doctor,  husband-wife  relationship. 
Professor  Davis,  in  his  book,  and  I  refer  you  to  the  second  supplement 
of  our  prepared  statement,  states  at  one  place,  “The  scattered  case 
law  is  conflicting.” 

And  another  case,  in  another  place  he  says,  “Judicial  attitudes  are 
far  from  uniform.” 

Now,  what  do  you  do,  especially  in  the  light  of  that  section  of  1336 
which  confers  on  any  member  of  the  public  apparently  a  standing 
to  go  into  Federal  court  to  compel  production  of  whatever  documents 
he  Avants  and  to  place  the  burden  of  proAnng  the  confidential  and 
privileged  relationship  of  the  material  in  question  on  the  agency. 
In  other  words,  let  us  assume  that  a  case  occurs  in  which  a  company 
wants  to  extract  from  the  REA  Administrator  certain  information 
which  the  Administrator  refuses  to  divulge. 

As  I  read  the  statute,  the  company  would  be  given  immediate  prefer¬ 
ential  access  to  the  district  court  where  he  can  maintain  an  action 
under  the  protested  statute  to  require  production  by  the  Administrator 
of  this  information  to  enjoin  the  Administrator  from  Avithholding 
it  and  to  climax  this,  the  burden  of  proof  in  the  case  will  fall  on  the 
Administrator.  He  is  the  one  who  must  prove  the  material  comes 
within  the  exception  No.  4.  So  you  are  immediately  going  to  open  at 
least  a  broad  field  of  litigation  as  to  what  prfveleged  and  confidential 
means. 

Now,  each  of  these  cases  are  obviously  going  to  go  to  the  Supreme 
Court  sooner  or  later,  or  you  are  going  to  require  a  battery  of  lawyers, 
a  battery  of  information  experts  and  a  battery  of  technicians  at  REA 
in  addition  to  what  is  already  there  for  the  purpose  of  defending  these 
cases. 

Now,  even  if  you  get  ultimately  a  favorable  result  and  the  REA 
Administrator  is  upheld  in  his  refusal  to  disclose  this  one  piece  of 
information,  the  next  day  somebody  is  going  to  file  a  suit  asking  for 
another  piece  of  information.  This  process  is  going  to  go  on  and 
on  and  on  until  a  body  of  case  laws  are  established  which  more  or  less 
outlines  the  area  of  confidentiality  and  privilege.  We  do  not  know 
what  it  is  now  according  to  Professor  Davis.  This  particular  language 
will  open  up  the  area  to  continuous  litigation  until  the  outlines  are 
established.  And  meanwhile  the  program  will  suffer.  It  will  be,  I 
suppose  you  could  call  it,  judicial  harrassment.  But  with  that  provi¬ 
sion  in  there  allowing  access  on  a  preferential  time  basis  to  the  Fed¬ 
eral  courts  for  getting  this  information,  it  seems  to  me  that  it  is  a 
rather  extreme  provision  as  it  relates  to  suits  against  the  Government. 
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Mr.  Kennedy.  I  think  we  need  to  narrow  this  down  because  I  think 
this  is  what  we  want  to  do.  What  you  want  to  make  sure  of  is  that 
the  confidentiality  of  the  borrower-lender  relationship  is  preserved. 

Mr.  Robinson.  Right. 

Mr.  Kennedy.  With  respect  to  the  REA  co-ops  and  the  REA,  to 
preserve  it  and  to  the  same  extent  of  the  borrower-lender  relationship 
of  any  private  company  and  any  bank  is  preserved. 

Mr.  Robinson.  Right. 

Mr.  Kennedy.  And  I  think  we  can  achieve  that  result,  since  that 
is  what  your  point  boils  down  to — certainly  setting  aside,  I  would 
think,  the  overall  problem  of  the  use  of  public  funds,  which  is  a  com¬ 
pletely  separate  problem — your  point  is  that  relationship  between 
the  borrower  and  the  lender  here. 

Mr.  Robinson.  Let  me  answer  that  two  ways,  Mr.  Chairman  and 
Mr.  Kennedy.  We  have  suggested  in  our  prepared  statement  revised 
language  with  respect  to  exemptions  four  and  five  which  would  allow 
the  REA  Administrator  and  its  borrowers  to  make  the  decision  on 
what  is  confidential  and  what  is  privileged  as  we  understand  it.  The 
trouble  with  the  language  in  exemption  No.  4  as  it  now  stands  is 
that  it  must  be  privileged  and  confidential,  but  nobody  knows  what 
that  means.  So  let  the  REA  Administrator  and  the  borrowers  decide 
what  is  privileged  and  confidential,  as  we  have  set  out  in  our  suggested 
amendment  to  exemption  No.  4.  Then  if  there  is  still  court  action  at 
least  the  Administrator  is  going  to  be  in  the  position  of  having  made 
a  finding  in  accordance  with  the  act  and  have  that  leg  in  the  law  suit. 

Mr.  Kennedy.  This  is  not  going  to  prevent  him  from  doing  that 
anyway  whether  we  change  the  language  or  we  do  not. 

Mr.  Robinson.  Except  that  it  has  no  effect  if  you  do  not  change 
the  language. 

Mr.  Kennedy.  I  am  not  so  sure  it  is  going  to  have  any  effect  either 
way. 

Mr.  Robinson.  If  he  has  the  option  of  declaring  a  matter  con¬ 
fidential  under  the  act  and  so  declares  it,  the  court  is  going  to  look 
on  that  action  a  little  more  favorably  without  any  statutory  au¬ 
thority. 

Senator  Burdick.  Would  you  contest  this  proposed  language  with 
the  present  law  ?  Where  is  the  burden  of  proof  presently  ? 

Mr.  Robinson.  The  burden  of  proof  under  the  present  language, 
if  the  case  gets  into  court,  it  is  on  the  Administrator  to  defend  his 
action  that  the  material  is  confidential. 

Senator  Burdick.  The  present  act  ? 

Mr.  Kennedy.  The  chairman  was  asking  about  present  law. 

Senator  Burdick.  Present  law,  excuse  me. 

Mr.  Robinson.  In  the  present  law  there  is  no  court  action.  I  beg 
your  pardon. 

Senator  Burdick.  There  is  no  court  action,  but  there  is  a  definition, 
there  is  a  standard  of  some  kind. 

Mr.  Robinson.  Yes,  sir. 

Mr.  Kennedy.  I  think  your  statement  is  probably  right  with  re¬ 
spect  to  the  present  law  because  information  is  made  available  except 
information  held  confidential  for  good  cause  shown,  so  the  Ad¬ 
ministrator  would  have  to  show  good  cause  to  withhold  the  informa- 
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tion.  The  burden  then  is  the  same  insofar  as  the  ultimate  burden 
goes. 

Mr.  Robinson.  Yes,  sir;  except  there  is  no  provision  in  the  present 
Act  which  confers  on  every  citizen  a  preferential  opportunity  to  go 
into  F  ederal  court. 

Mr.  Kennedy.  So  it  is  the  procedure  that  is  different,  but  the 
burden  is  still  on  the  Administrator  to  sustain  his  decision  to  withhold. 

Mr.  Robinson.  That  is  right,  but  there  is  nowhere  near  the  effec¬ 
tive  remedy  available  at  the  moment  that  there  would  be  under  this 
act.  This  is  a  devastating  remedy  and  I  am  sure  the  authors  of  the 
act  recognize  this. 

Mr.  Fensterwald.  Would  you  point  out  any  remedy  under  the 
present  act? 

Mr.  Robinson.  Yes,  sir,  certainly.  What  do  you  do  when  you 
want  a  piece  of  information  from  REA  that  will  not  be  divulged? 
The  same  remedy  which  is  available  to  ever}^  citizen  of  the  United 
States  that  happens  to  be  dissatisfied  with  a  policy  decision  of  the 
Government.  He  goes  to  his  Congressman,  he  goes  to  a  Senator,  he 
goes  to  committee  chairmen,  and  he  brings  to  bear  what  influence  is 
available  under  our  system  of  government. 

Now,  if  he  cannot  secure  release  of  the  information  in  this  manner, 
he  has  no  judicial  remedy. 

Mr.  Kennedy.  Would  it  not  be  better  to  leave  this  matter  directly 
between  the  parties  instead  of  dragging  others  into  it — instead  of 
dragging  the  Members  of  Congress  into  it  every  time  you  want  to  find 
out  something? 

Mr.  Robinson.  Well,  I  think  that  would  be  fine,  except  the  attempt 
here  is  to  transform  from  what  is  now  a  policy  decision,  to  transform 
a  policy  decision  into  a  judicial  decision  and  to  place  the  burden  of 
proof  on  the  defendant. 

Now,  this  whole  area  was  probably  recognized  by  the  Attorney  Gen¬ 
eral  when  he  talked  about  the  blanket  exemptions  for  loan  agencies 
from  the  adjudication  and  rulemaking  provision  of  the  present  act. 
And  the  Attorney  General  said  this — 

The  exemptions  for  matters  relating  to  “agency  manning  or  personnel”  is  self- 
explanatory  and  has  been  considered  in  the  discussion  of  “internal  manage¬ 
ment”  under  section  3.  The  exemption  of  “any  matter  relating  to  public  prop¬ 
erty,  loans,  grants,  benefits,  or  contracts”  is  intended  generally  to  cover  the 
“proprietary”  function  of  the  Federal  Government. 

Now,  what  you  are  trying  to  do  in  this  act  is  lump  together  the 
regulatory,  the  judicial,  the  quasi- judicial  and  the  proprietary  func¬ 
tions  of  the  Government  all  in  one  slug. 

Mr.  Kennedy.  Is  that  exemption  that  you  just  referred  to  a  part 
of  section  3,  though  ? 

Mr.  Robinson.  No,  no ;  that  is  a  separate  matter. 

Mr.  Kennedy.  So  that  does  not  relate  to  the  public  information 
section. 

Mr.  Robinson.  No;  but  the  principle  is  the  same.  The  principle  is 
the  same.  I  am  talking  about  a  proprietary  activity  of  the  Federal 
Government,  a  loan  problem.  The  FHA  program,  TVA  loans,  small 
business  loans,  all  of  this  area  is  not  really  a  governmental  function 
in  the  traditional  sense  of  the  word.  It  is  a  proprietary  function. 
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And,  therefore,  to  the  extent  that  you  try  to  cover  all  of  this  with 
the  governmental  quasi- judicial  procedure,  you  are  attempting  to  im¬ 
pose  on  these  activities  procedures  which  are  just  not  fitted  to  their 
operation. 

Senator  Burdick.  So  you  have  any  objection  to  these  procedures 
that  apply  to  regulatory  agencies  or  the  regulatory  portion  of  the 


REA? 


Mr.  Robinson.  Mr.  Chairman,  I  have  not  studied  the  effect  except 
as  to  REA. 

Senator  Burdick.  I  do  not  know  whether  we  have  any  or  not,  but 
1  was  just  wondering. 

Mr.  Robinson.  Me  would  have  no  objection  to  it.  I  just  have  not 
studied  it.  With  respect  to  REA,  our  principal  concern  is  the  loan 
program. 

Senator  Burdick.  From  your  testimony  I  gather  you  are  of  the 
opinion  that  the  information  given  to  the  regulatory  agency  should 
be  made  more  available  than  those  which  the  agencies  that  have,  as 
you  say,  a  proprietary  interest,  is  that  correct  ? 

Mr.  Robinson.  Yes,  sir.  I  am  not  well  acquainted  with  the  Federal 
Housing  statute,  but  would  any  citizens  be  able  to  compel  production 
of  the  confidential  information  submitted  to  the  FHA  Administrator 
in  reliance  on  obtaining  a  loan?  I  do  not  know  whether  he  would 
or  not.  But  this  is  the  type  of  situation  you  get  into. 

Mr.  Kennedt.  If  we  can  make  the  language  clearer  that  with  re¬ 
spect  to  the  lender-borrower  relationship,  that  will  meet  the  problem 
which  you  are  talking  about. 

Mr.  Robinson.  Yes,  sir. 

Mr.  Fensterwald.  That  can  easily  be  taken  care  of  in  the  reports. 

Senator  Burdick.  Not  only  with  respect  to  REA,  but  any  other 
place  under  the  lender-borrower  relationship. 

Mr.  Robinson.  Mr.  Chairman,  we  are  speaking  specifically  of  the 
REA.  We  just  have  not  studied  the  other  agencies. 

Senator  Burdick.  But  we  have  to  write  the  bill  for  everybody. 

Mr.  Fensterwald.  One  of  our  difficulties,  Mr.  Chairman. 

Mr.  Robinson.  We  have  suggested  certain  language  in  view  of  the 
opportunity  afforded  by  the  proposed  act  to  give  everybody  a  right  in 
a  Federal  court  to,  and  a  preferential  right  to  obtain  information. 
It  seems  to  us  that  this  banker-borrower  relationship  ought  to  be  thor¬ 
oughly  protected  in  these  exemptions. 

Mr.  Chairman,  the  final  portion  of  the  act  which  we  wish  to  discuss 
is  that  which  goes  to  rulemaking  and  judication.  Under  the  law  as 
it  is  now  written - 

Senator  Burdick.  What  section  are  you  referring  to  ? 

Mr.  Kennedy.  Sections  4  and  5. 

Mr.  Robinson.  Page  13  of  the  committee  print.  Section  4  of  the 
present  act  provides,  with  respect  to  rulemaking,  “except  to  the  extent 
that  there  is  involved  any  military,  naval,  or  foreign  affairs  functions 
of  the  United  States  or  any  matter  relating  to  agency  management 
or  personnel  or  to  public  property,  loans,  grants,  benefits  or  con¬ 
tracts  *  *  Now,  this  is  a  section  of  the  requirements  for  agency 
rulemaking  which  exists  in  the  law  as  it  now  stands.  This  exemption 
would  be  completely  absent  from  the  law  if  S.  1336  was  passed.  And 
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REA  would  thereby  be  subject  to  the  applicable  rulemaking  pro¬ 
cedures. 

The  Administrator  publishes  perhaps  60  rulemakings  per  year  in 
the  area  of  both  electric  and  telephone  operations. 

Row,  by  rulemakings  I  am  referring  to  policy  bulletins  of  general 
applicability  to  the  borrower.  If  he  were  subject  to  the  rulemaking 
provisions  of  the  Administrative  Procedure  Act,  as  provided  for  in 
S.  1336,  there  would  be  placed  upon  him  the  additional  burden  of 
formalizing  procedure  every  time  he  decided  to  revise  the  policy  under 
which  the  borrowers  operate.  This  would  apply  to  both  telephone 
and  electric  borrowers. 

Mr.  Kennedy.  Why  is  it  bad  to  do  that  if  it  is  good  for  him  to 
publish  them  in  the  first  place  ? 

Mr.  Robinson.  Mr.  Chairman,  Mr.  Kennedy,  I  would  not  categorize 
it  as  bad,  necessarily.  I  would  categorize  it  as  the  placement  on  the 
Administrator  of  a  completely  unnecessary  procedural  burden. 

Now,  let  me  read  you  the  title  of  a  few  of  these  bulletins. 

Mr.  Fensterwald.  Mr.  Robinson,  before  you  do  that,  I  want  to  be 
sure  I  understand  what  you  are  saying. 

If  you  will  go  over  to  page  15,  subsection  (c)  (1),  which  has  to  do 
with  participation  of  interested  persons - 

Mr.  Robinson.  Yes,  sir. 

Mr.  Fensterwald.  Now,  as  I  understand  it,  the  only  thing  that 
would  be  required  if  you  do  have  something  that  falls  within  a  new 
definition  of  the  rule  is  that  the  Administrator  would  afford  inter¬ 
ested  persons  the  opportunity  to  participate  to  the  submission  of  writ¬ 
ten  data,  et  cetera.  That  does  not  seem  to  be  a  very  burdensome  obliga¬ 
tion  to  place  on  the  Administrator.  I  do  not  know  how  many  people 
would  take  advantage  of  this,  but  it  seems  to  me  it  would  not  take 
either  much  time  or  effort  on  the  part  of  the  Administrator  because 
he  does  not  have  to  have  any  oral  presentation. 

Mr.  Robinson.  I  understand  there  is  no  requirement  for  an  oral 
presentation. 

Mr.  Fensterwald.  So  before  a  rule  is  promulgated  in  the  Register 
he  coidd  allow  30  days  for  anybody  to  submit  written  data  that  wanted 
ro  on  the  subject.  I  do  not  think  it  would  be  a  burden  on  the  Admin¬ 
istrator.  It  might  be  a  burden  on  the  private  power  companies  to  get 
the  data  out  and  submit  it,  but  it  does  not  seem  much  of  a  burden  for 
him  to  accept  it.  I  just  want  to  be  sure  that  we  are  talking  about  the 
same  thing. 

Mr.  Robinson.  Would  not  this,  however,  require  the  maintaining 
of  a  docket  and  a  general  staff  operation  for  the  handling  of  proce¬ 
dures,  and  so  forth  ? 

Mr.  Fensterwald.  A  docket  consisting  of,  I  think  you  said,  65 
items  a  year  would  not  be  something  that  1  clerk  could  not  handle  in 
one-fiftieth  of  his  time,  I  should  think. 

Mr.  Robinson.  Well,  that  might  only  be  a  slight  exaggeration. 
But  let  us  assume  that  you  get  into  a  situation  where  a  particular 
policy  involves  matters  of  interest  to  a  large  number  of  power  com¬ 
panies.  A  company  can  pretty  well  deluge  you  with  written  material, 
material  of  relevance,  pertinent  material  and  material  that  comes 
in  large  volume.  Now,  let  us  assume  that  a  hearing  was  demanded. 
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Now,  the  agency  can  of  course  determine  that  an  oral  argument  is 
inappropriate,  but  if  substantial  pressure  is  brought  on  the  agency  to 
hold  the  hearing  on  the  case,  you  are  going  to  get  right  back  into  the 
burden  of  a  normal  procedure. 

Mr.  Fensterwald.  That  would  certainly  be  true  today.  I  should 
think  that  if  you  have  got  enough  interest  and  relevance  to  get  a 
hearing  today  you  are  going  to  get  one.  The  same  thing  would  be 
true  under  this  act.  The  only  thing  this  act  provides  is  that  before 
you  promulgate  a  rule  you  give  a  certain  length  of  time  for  written 
permissions.  And  I  just  do  not  put  any  great  burden  on  the  agency. 

Mr.  Robinson.  Except  under  the  act  as  it  now  stands  there  is  a 
complete  exemption  for  loan  programs. 

Mr.  Kennedy.  Now,  I  have  another  area  of  concern  along  the  same 
general  line.  This  bill  would  apply  to  the  REA  Administrator,  not 
directly  to  the  REA  cooperatives  who  are  users  in  a  sense,  borrowers. 
Looking  down  the  road  a  ways,  I  could  foresee  the  time  when  some 
of  the  REA  co-ops  or  maybe  a  large  number  of  them  would  not  be  of 
the  same  frame  of  mind  as  the  Administrator  and  they  might  want 
an  opportunity  to  present  their  views  on  the  policies  or  changes  in 
policy,  but  it  would  seem  that  there  ought  to  be  some  opportunity  for 
them  to  at  least  submit  written  data  that  they  did  not  like  the  way 
he  was  going  to  change  his  policy.  And  this  is,  in  other  words,  a 
permanent  statute  meant  to  deal  with  these  problems  over  a  long 
period  of  time.  And  this  act  has  not  been  revised  in  16  years.  It  was 
30  years  in  getting  enacted  the  first  time,  roughly.  It  is  to  deal  with 
the  relationships  of  the  Government  and  the  borrowers,  not  the  co-ops, 
who  in  the  long  run  might  be  the  beneficiaries  of  some  opportunity 
to  present  views. 

Mr.  Robinson.  Mr.  Chairman,  Mr.  Kennedy,  let  us  for  the  sake  of 
argument  concede  that  the  opportunity  to  submit  material  to  the 
Administrator  would  be  a  burden  of  less  than  crushing  magnitude. 

Now,  if  you  will,  if  there  is  some  assurance  that  the  judicial  review 
provisions  of  the  act  will  remain  as  they  are,  then  you  have  to  some 
extent  taken  care  of  this  problem,  because  if  the  judicial  review  pro¬ 
visions  remain  as  they  are  the  decision  of  the  Administrator  under  the 
case  law  as  it  now  stands  would  probably  hold  up. 

Now,  if  you  are  going  to  change  the  judicial  review  provisions  of 
the  act  in  accordance  with  the  proposal  in  1336,  which  appear  to  reflect 
Professor  Davis’  views,  then  every  time  somebody  disagreed  with  the 
outcome  of  this  rulemaking  procedure  you  are  in  court. 

Mr.  Kennedy.  But  to  what  extent  is  there  judicial  review  of  rule- 
making  as  opposed  to  adjudication  under  the  present  law,  assuming 
that  loans  and  grants  were  covered? 

Mr.  Robinson.  Under  the  present  law  ? 

Mr.  Kennedy.  To  what  extent  is  a  general  policy  determination 
subject  to  judicial  review? 

Mr.  Robinson.  I  am  not  an  expert  in  the  broad  area  of  adminis¬ 
trative  law.  All  I  can  say  is  that  it  is  my  opinion,  after  studying  the 
statute  and  the  cases,  that  the  decision  of  the  REA  Administrator 
would  not  be  reviewable  by  an  adverse  party  at  the  present  time.  By 
that  I  mean  a  power  company.  Now,  what  would  happen  if  a  bor¬ 
rower  should  sue  him  I  just  do  not  know. 
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Mr.  Kennedy.  Well,  you  have  already  told  us  of  the  need  to  have 
jurisdiction  to  get  judicial  review. 

Mr.  Robinson.  That  is  at  the  moment. 

Mr.  Kennedy.  At  the  moment.  Now,  is  there  any  jurisdiction  with 
respect  to  rulemaking  as  a  function  of  an  agency  ? 

Mr.  Robinson.  Not  with  respect  to  the  REA  Administrator,  not 
under  the  case  law  as  it  now  stands. 

Mr.  Kennedy.  Well,  with  respect  to  a  food  and  drug  rulemaking 
procedure  or  any  other  agency  rulemaking  procedure,  is  there  the 
type  of  jurisdiction  with  which  you  can  get  judicial  review  ? 

Mr.  Robinson.  Mr.  Chairman  and  Mr.  Kenned}^,  I  have  not  read 
any  cases  on  food  and  drug,  so  I  cannot  answer  that  question. 

Senator  Burdick.  The  point  that  you  are  making  is  that  this  rule- 
making  section  would  not  be  objectionable  to  you  if  the  review  section 
is  corrected. 

Mr.  Robinson.  That  is  correct,  Mr.  Chairman. 

Now,  with  respect  to  adjudication,  in  section  5(b)  of  the  proposed 
revisions  contained  in  1336,  the  present  law  limits  adjudication  to 
those  cases  required  by  statute  to  be  determined  on  the  record.  The 
material  in  S.  1336,  the  proposals  of  the  revision  divide  these  areas  of 
adjudication,  as  I  read  it,  into  two  parts:  One,  at  5(a)  providing  for 
formal  adjudication  in  those  cases  which  are  required  by  the  Constitu¬ 
tion  or  by  the  statute  to  be  determined  on  the  record  after  a  hearing, 
and,  5(b),  which  goes  to  uniform  adjudication,  which  would  presum¬ 
ably  be  applicable  to  REA. 

That  appears  at  page  23.  This  is,  Mr.  Chairman  and  Mr.  Kennedy, 
the  same  area  as  that  of  rulemaking.  REA  statute  does  not  require 
formal  adjudication  after  a  hearing  at  the  present  moment.  There¬ 
fore,  REA  is  not  conducting  adjudications.  It  is  exempt  by  the 
statute  as  it  is  presently  written.  This  language  of  section  5(b)  ap¬ 
pearing  at  page  23  would  subject  the  agency  to  uniform  adjudication 
on  each  loan  decision — and  about  431  loans  were  granted  by  the  agency 
in  1964.  During  that  year  there  were  an  estimated  5,000  decisions 
rendered  on  construction  contracts  involving  REA  borrowers.  Now, 
with  respect  to  informal  adjudication,  assuming  5(b)  applies,  it  might 
be  possible  for  the  REA  Administrator  to  comply  with  this.  It  would 
be  burdensome,  but  this,  in  essence,  before  he  makes  a  major  contro¬ 
versial  GT  loan  he  is  required  by  the  rules  of  the  Senate  Appropria¬ 
tions  Committee  to  go  through  a  more  or  less  formal  procedure  at  the 
present  time.  So  if — again  as  to  rulemaking — the  judicial  review 
provisions  of  section  10(a)  are  held  as  they  now  stand  in  the  law, 
then  the  decision  of  the  REA  Administrator  after  the  informal  adjudi¬ 
cation  provided  for  in  section  5(b)  would  be  final,  and  there  would  be 
no  appeal  to  the  courts  on  that. 

Mr.  Kennedy.  Let  me  ask  this,  though,  because  I  keep  getting 
troubled  by  the  two  hats  you  wear,  as  Mr.  Fensterwald  inquired  earlier. 
At  least  ostensibly  your  first  interest  is  the  co-ops  welfare;  right? 

Mr.  Robinson.  Yes,  sir. 

Mr.  Kennedy.  And  this  bill  does  not  impose  any  formal  procedure 
for  dealing  with  loans  to  the  co-ops.  All  it  says,  since  5  (b)  is  the  only 
pertinent  provision,  that  if  a  co-op  applies  for  a  loan  that  the  agency 
shall  by  rule,  the  REA  shall  by  rule  provide  procedures  which  shail 
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promptly,  adequately,  and  fairly  inform  it  of  the  issues,  facts,  and 
arguments  involved.  In  other  words,  it  requires  the  REA  to  provide 
a  procedure  by  which  it  can  be  promptly,  adequately,  and  fairly  in¬ 
formed  by  the  co-op  applying  for  the  loan  of  the  need  for  the  loan. 

Now,  why  is  that  not  from  the  standpoint  of  the  co-op  a  very  good 
procedure?  You  do  not  want  an  REA  Administrator  who  might  be 
unfriendly  to  co-ops  to  be  able  to  arbitrarily  close  his  eyes  and  ears  to 
any  information  that  the  co-ops  might  want  to  present. 

Mr.  Robinson.  We  have  not,  fortunately,  in  the  15  years  in  which 
I  have  been  associated  with  the  program  encountered  exactly  that 
situation. 

Mr.  Kennedy.  No;  and  we  hope  you  never  do.  But  still  from  the 
co-ops  standpoint,  is  that  not  a  good  provision? 

Mr.  Robinson.  Mr.  Kennedy  and  Mr.  Fensterwald,  Mr.  Chairman, 
this  provision,  I  feel,  the  REA  Administrator  might  be  able  to  live 
with,  provided  you  do  not  also  throw  in — throw  him  into  court  on 
every  decision. 

Senator  Burdick.  Well,  then  again  you  go  back  to  the  review 
section. 

Mr.  Robinson.  That  is  the  worst  part  of  the  entire  proposed  revision 
from  our  standpoint. 

Now,  Mr.  Kennedy  stated  that  our  first  interest  was  that  of  the 
borrowers,  and  he  is  exactly  correct.  But  to  the  extent  that  the  Ad¬ 
ministrator  is  hampered  and  hamstrung  by  lawsuits  in  operating  a 
program,  the  borrowers  are  out  of  business  and  that  is  why  we  are 
going  so  strong  on  the  effect  which  this  language  would  have  on  the 
agency.  It  would,  in  our  opinion,  seriously  deteriorate  the  operation 
of  the  agency  and  thereby  injure  the  borrowers. 

Mr.  Fensterwald.  Mr.  Robinson,  since  you  are  in  contact  with  the 
REA  Administrator  and  his  lawyers,  I  think  it  might  be  helpful  if 
you  would  suggest  to  them  that  they  submit  before  the  close  of  this 
record  on  the  first  of  June  a  statement  of  their  position  on  the  pro¬ 
posed  revisions  because  I  have  somewhat  the  difficulty  Mr.  Kennedy 
does  in  separating  the  two  hats,  and  I  think  if  it  would  be  possible  it 
would  be  helpful  to  the  committee  to  have  a  formal  statement  out 
of  the  REA  on  this  bill. 

Mr.  Robinson.  Mr.  Chairman,  Mr.  Fensterwald,  I  will  be  happy 
to  suggest  that  to  the  Administrator,  but  you  get  into  the,  pardon 
the  word,  “formalized”  procedures  of  the  executive  branch  in  which 
he  is  a  little  bit  inhibited  in  taking  independent  action  to  submit 
documents  to  the  Congress  without  clearing  them  with  at  least  the 
Secretary  of  Agriculture  and  the  Bureau  of  the  Budget,  and  whom 
else,  I  do  not  know.  I  tried  to,  I  suggested  the  possibility  of  having 
one  of  the  counsel  from  the  Department,  one  of  the  counsel  who  is 
intimately  associated  with  the  REA  program  to  appear  with  us  this 
morning,  and  he  said - 

Senator  Burdick.  I  think  I  can  answer  this  question  myself.  In 
view  of  your  testimony  this  morning,  I  think  I  would  request  their 
views. 

Mr.  Fensterwald.  I  might  also  state  that  if  because  of  the  inhibi¬ 
tions  of  the  bureaucracy  at  the  moment  that  he  is  incapable  of  giving 
us  a  formal  statement,  we  would  be  delighted  to  meet  with  him  and  his 
associates  at  any  time,  informally  if  necessary. 
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Mr.  Robinson.  Mr.  Chairman,  if  it  were  to  come  from  the  committee 
I  believe  that  there  would  be  no  problem.  But  this  particular  mem¬ 
ber  of  the  General  Counsel  staff  at  Agriculture  advised  me  that  it 
would  take  him  more  time  than  was  available  to  obtain  the  necessary 
clearance  to  appear  here  with  me  this  morning.  Of  course  this  goes 
to  the  whole  principle  of  administrative  procedures.  I  do  not  want 
to  get  into  that. 

Mr.  Kennedy.  Do  not  relate  these  comments  to  administrative 
procedure. 

Senator  Burdick:.  Well,  your  statement  will  be  made  a  part  of  the 
record.  Do  you  have  any  more  highlights  here  ? 

Mr.  Robinson.  Mr.  Chairman,  we  are  deeply  appreciative  to  you 
for  allowing  us  to  appear  here  this  morning.  We  think  in  general 
what  the  bill  does  with  respect  to  REA  is  to  substitute  judicial  deci¬ 
sions  for  policy  decisions,  and  there  is  a  point  beyond  which  you  cannot 
substitute  the  Federal  courts  for  decisions  of  the  executive  branch 
based  on  policy.  The  people  of  the  United  States  elect  a  Government 
every  2  years  with  respect  to  the  House,  every  6  years  with  respect  to 
the  Senate,  every  4  years  with  respect  to  the  President — these  people 
are  given  certain  powers  and  a  few  attempt  to  impose  on  the  elected 
officials  and  those  appointed  by  the  elected  officials  judicial  review  of 
every  one  of  their  decisions,  it  seems  to  me  you  are  going  to  paralyze 
the  operation  of  the  Government. 

Mr.  Kennedy.  The  Federal  Power  Commission,  though,  is  subject 
to  judicial  review,  is  it  not? 

Mr.  Robinson.  Yes.  sir;  by  its  own  statute,  but  only  to, parties 
aggrieved  in  a  proceeding  before  the  Commission,  those  who  have 
formally  participated  in  a  docket  at  the  Commission. 

That,  Mr.  Chairman,  concludes  our  reviews.  The  very  worst  feature 
of  the  proposed  revision  from  our  standpoint  is  section  10(a)  which 
very  vastly  broadens  the  area  of  judicial  review  and  would  wipe  out 
all  of  the  case  law  which  supports  the  proposition  that  a  final  decision 
of  the  REA  Administrator  on  individual  loans  are  not  subject  to 
judicial  review  by  power  companies  which  have  sought  to  destroy  the 
program.  This  language  woucl  wipe  out  that  protection,  and  would 
bring  about  readjudication  of  the  issues,  would  bring  about,  an  extreme 
amount  of  law  suits.  There  are  law  suits  pending  in  the  State  courts 
in  Indiana  and  in  Mississippi.  We  have  pending  suits  in  the  Federal 
courts,  as  I  mentioned,  in  Louisiana  and  Alabama.  Every  time  a 
controversial  loan  is  made  the  companies  use  the  State  commissions 
and  the  State  courts  wherever  that  forum  is  available  to  them.  If 
you,  in  addition,  open  up  the  Federal  courts  as  a  source  of  judicial  re¬ 
view  for  action  by  the  Administrator,  you  are  going  to  wind  up  with 
a  barrage,  a  deluge  of  law  suits  against  him  and  energy  and  activity  is 
going  to  be  channeled  into  defending  these  law  suits,  and  the  agency 
will  be  thrown  into  chaos.  So  we  are  very  hopeful  and  we  strongly 
urge  you,  respectfully,  to  leave  the  language  of  section  10(a)  as  it  is: 
adjudicated  language.  It  is  language  which  at  least  in  the  opinion  of 
the  Attorney  General  and  the  committee  which  reported  the  bill  in 
1946  declaratory  of  the  existing  law  before  the  act  was  written. 

And  again,  Mr.  Chairman,  we  very  much  appreciate  the  opportunity 
to  have  been  able  to  appear  here  today. 

(Mr.  Robinson’s  statement  in  full  is  as  follows :) 
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Statement  of  National  Rural  Electric  Cooperative  Association  on  S.  1336 

Mr.  Chairman  and  gentlemen  of  the  subcommittee,  my  name  is  Charles  A. 
Robinson,  Jr.  I  am  the  staff  engineer  an  dstaff  counsel  of  the  National  Rural 
Electric  Cooperative  Association.  NRECA  is  the  national  trade  and  service  or¬ 
ganization  of  nearly  1,000  REA-financed  electric  systems  in  46  States.  These 
nonprofit,  consumerowned  electric  systems  supply  about  20  million  Americans 
with  electricity,  and  serve  nearly  half  the  land  mass  of  the  United  States  . 

All  REA-financed  rural  electric  systems  are  incorporated  as  consumer-owned 
businesses  in  their  respective  States.  Each  is  managed  by  a  membership 
elected  board  of  directors.  However,  virtually  the  entire  capital  investment  in 
the  electric  utility  plant  of  all  such  systems  is  derived  from  REA  loans.  They 
are  thus  absolutely  dependent  for  their  existence  on  the  administrative  operation 
of  REA  and  the  statutory  requirements  governing  such  operation. 

The  interest  of  the  NRECA  membership  in  S.  1336,  as  it  affects  the  Rural 
Electrification  Administration  is,  therefore,  substantial,  immediate,  and  urgent. 

We  fully  recognize  the  desirability  and  necessity  for  Congress  to  review  from 
time  to  time  the  impact  on  the  Nation’s  social  and  economic  system  of  the  law 
governing  administrative  procedure  in  the  Federal  Government.  And,  we  com¬ 
mend  this  subcommittee  and  its  chairman  for  their  crusading  effort  to  assure 
the  people  of  the  United  States  that  their  basic  constitutional  freedoms  are  not 
subverted  by  an  entrenched  bureaucracy. 

In  all  fairness,  however,  we  respectfully  urge  the  subcommittee  to  carefully 
weigh  the  problems  which  certain  changes  in  the  Administrative  Procedure  Act, 
proposed  in  S.  1336,  would  create  for  the  beneficiaries  of  existing  Federal  statutes 
such  as  the  rural  electric  systems  financed  by  REA. 

To  the  extent  that  S.  1336  would  open  to  complete  public  inspection  the 
hitherto  confidential  exchange  of  information  between  REA  as  the  lender,  and  its 
borrowers ;  to  the  extent  that  it  would  delay  and  harass  the  REA  Administra¬ 
tor  in  reaching  decisions,  and  to  the  extent  it  would  permit  judicial  appeal  from 
such  decisions,  it  would  seriously  hamper  operation  of  the  agency,  do  irreparable 
harm  to  the  REA  program  beneficiaries  and  constitute  the  vehicle  through  which 
every  controversial  REA  loan  could  be  litigated  in  Federal  courts. 

As  additional  background  for  our  consideration  of  the  proposals  contained  in 
S.  1336,  we  respectfully  remind  the  subcommittee  that  many  privately  owned 
electric  companies  have  over  the  years  utilized  every  available  forum  at  every 
level  of  government  to  hamper  and  delay  effectuation  and  administration  of  the 
Rural  Electrification  Act  of  1936.  These  forums  include  committees  and  sub¬ 
committees  of  the  Congress,  State  courts.  State  directors  of  finance,  Federal 
courts,  State  and  Federal  administrative  officials,  municipal  councils,  the  Ameri¬ 
can  Bar  Association,  and  other  national  organizations. 

We  would  deny  to  no  person,  corporation,  or  organization  the  right  to  be  heard 
in  any  forum  on  his  position  and  the  right  to  seek  out  and  use  all  available  means 
of  communication.  We,  however,  respectfully  direct  the  attention  of  the  subcom¬ 
mittee  to  the  concept  that  Congress,  in  establishing  Federal  administrative  pro¬ 
cedures,  has  a  responsibility  to  assure  that  Government  agencies  and  the  pro¬ 
grams  which  they  administer  are  not  rendered  completely  ineffective  by  the 
imposition  on  them  of  due  process  and  information  requirements  which  open 
the  way  to  agency  paralysis  and  ultimate  stagnation. 

access  to  information 

REA  as  the  banking  organization  for  the  some  1.000  beneficiaries  of  the  Rural 
Electrification  Act  of  1936  is  constantly  soliciting  and  constantly  receiving  and 
processing  information  on  the  technical,  financial,  operational,  organizational, 
and  every  other  phase  of  the  business  of  its  borrowers.  Such  information  goes 
not  only  to  past  and  present  programs  but  to  those  planned  for  the  future  as 
well. 

Release  of  this  type  material  to  adversary  privately  owned  electric  utilities 
which  are  frequently  engaged  in  sustained  and  purposeful  efforts  to  destroy  the 
businesses  of  REA  borrowers  is  not  warranted  by  any  reasonable  interpretation 
of  accepted  business  ethics.  It  is  analogous  to  making  personal  Federal  income 
tax  returns  a  matter  of  public  record. 

Under  the  present  law  (5  U.S.C.A.  1002)  :  “matters  of  official  record  shall  in 
accordance  with  published  rule  be  made  available  to  persons  properly  and  \ , 
directly  concerned  except  information  held  confidential  for  good  cause  shown.” 
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The  present  exception  thus  leaves  reasonable  administrative  discretion  with 
REA  to  protect  the  information  which  if  publicly  disclosed  would  destroy  the 
business  of  its  borrowers. 

Section  3  of  S.  1336,  rather  than  committing  broad  record  control  discretion 
to  the  administrative  agencies  such  as  REA ;  confers  a  legally  enforceable 
right  upon  “any  person”  to  demand  production  of  “any  agency  records — or  in¬ 
formation”  and  places  the  burden  of  judicial  proof  on  the  defendant  agency. 

Of  the  specific  exemptions  to  applicability  of  the  above  general  rule,  it  appears 
that  section  3(e)(4)  :  “trade  secrets  and  commercial  or  financial  information 
obtained  from  the  public  and  privileged  or  confidential,”  and  section  3(e)  (5)  : 
“interagency  or  intraagency  memorandums  or  letters  dealing  solely  with  mat¬ 
ters  of  law  or  policy,”  may  have  been  designed  to  meet  the  aforementioned 
problems  which  arise  in  connection  with  the  administration  of  Federal  loan 
programs. 

We  respectfully  point  out,  however,  that  the  authority  in  3(e)(4)  to  with¬ 
hold  information  is  limited  on  the  words  “privileged  or  confidential”.  Since 
this  language  could  well  be  limited  in  the  judicial  process  to  the  “privilege” 
or  “confidence”  generally  attributable  to  a  fiduciary  relationship  between  you 
parties,  or  to  the  limited  class  of  situations  involving  attorney-client ;  physician- 
patient  or  husband-wife  circumstances,  we  respectfully  ask  that  section  3(e)  (4) 
be  amended  to  read:  “(4)  trade  secrets  and  commercial,  technical  and  financial 
information  submitted  and  received  as  privileged  or  confidential”. 

The  suggested  change  would  assure,  we  think,  the  ability  of  REA  and  its 
borrowers  to  protect  material  which  if  released  would  endanger  the  borrowers 
existence. 

With  respect  to  3(e)  (5)  we  suggest  that  the  following  language  be  substituted 
for  that  contained  in  S.  1336  as  introduced : 

“(5)  Interagency  or  intraagency  memorandums  or  letters  dealing  with  mat¬ 
ters  of  fact,  law  or  policy.” 

This  modification  we  suggest  in  order  that  REA  may  include  material  which 
it  receives  under  3(e)(4)  in  whatever  internal  working  papers,  and  communica¬ 
tions  with  other  agencies,  are  required  to  properly  process  loan  applications. 

RULEMAKING  AND  ADJUDICATION 

The  present  law  (5  U.S.C.A.  1003)  as  we  read  it,  exempts  from  the  rulemak¬ 
ing  procedure  “(2)  any  matter  relating  to  *  *  *  loans,  grants,  benefits  or  con¬ 
tracts.”  Thus,  REA  as  a  loan  agency  is  granted  a  blanket  exemption  to  the 
procedures  of  5  U.S.C.A.  1003(a)  (b)  and  (c)  which  go  to  matters  of  general 
applicability. 

In  addition,  the  provisions  of  5  U.S.C.A.  1004  which  limit  formal  adjudication 
procedures  to  those  “required  by  statute  to  be  determined  on  the  record  *  *  *” 
exempt  REA  from  such  formal  proceedings  because  the  Rural  Electrification 
Act  of  1936  (7  U.S.C.A.  901  et  seq.)  contains  no  such  statutory  requirement. 

S.  1336,  as  introduced,  defines  “rulemaking”  in  section  2(c)  as:  “agency 
process  for  the  formulation,  amendment,  repeal  of,  or  exception  from”  rule ; 
the  latter  being  defined  as :  “the  whole  or  any  part  of  any  agency  statement  of 
general  applicability  and  future  effect  designed  to  implement,  interpret  or  pre¬ 
scribe  law  or  policy  or  to  describe  the  organization,  procedure,  or  practice  re¬ 
quirements  of  any  agency  and  includes  any  exception  from  a  rule.” 

The  term  “adjudication”  as  defined  in  S.  1336  appears  to  mean  any  agency 
action  “in  any  proceeding  *  *  *  to  determine  the  rights,  obligations,  and  privi¬ 
leges  of  named  parties.”  The  apparent  intent  of  the  bill  is  to  define  as  “adjudi¬ 
cation”  any  agency  action  which  does  not  fall  within  definition  of  “rulemaking.” 

There  appear  to  be  no  exemptions  applicable  to  REA  contained  in  either  section 
4  of  S.  1336,  which  prescribes  rulemaking  procedures  or  in  section  5(b)  to 
which  REA  loan  authorizations  would  be  subject. 

REA  is  constantly  in  process  of  publishing  and  revising  memoranda  and 
bulletins  of  general  applicability  to  its  borrowers  and  to  the  conduct  of  their 
business.  Some  30  new  bulletins  or  memorandums  or  revisions  of  such  are 
processed  each  year.  To  subject  these  activities  to  the  formal  procedure  of 
section  4  of  S.  1336  would  require  substantial  additional  staff,  involve  added 
expense  and  delay,  and  confuse  the  administration  of  the  act  without  any  com¬ 
mensurate  advantage. 

In  general  the  only  parties  which  have  consistently  objected  to  REA  general 
rules  and  policies  are  the  investor-owned  companies.  They  are  probably  the 
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only  parties  which  would  benefit  by  the  described  formal  procedures,  and  their 
object  would  be  to  divert  the  activities  of  the  agency  into  unproductive  channels 
and  prevent  effectuation  of  the  purposes  of  the  act. 

In  addition,  presumably  every  loan  authorization  decision  would  be  subject 
to  the  “adjudication"  procedures  of  section  5(b)  of  S.  1336.  During  fiscal  year 
1964  REA  approved  285  electric  loans  and  146  telephone  loans — a  total  of  431. 
Even  informal  adjudication  in  each  case  would  require  substantially  increased 
staff  and  delay  action.  Only  the  investor-owned  companies  would  benefit. 

Moreover,  any  approval  or  disapproval  by  REA  of  construction  contracts, 
power  purchase,  exchange  of  sale  contracts,  materials  contracts,  borrower  per¬ 
sonnel  employment,  mergers,  consolidations,  rescissions,  and  the  like  would  be 
subject  to  a  formal  proceeding.  During  fiscal  year  1964  REA  officials  estimate 
that  5,000  contract  decisions  were  made.  The  result  of  subjecting  each  of  these 
to  adjudication  would  be  absurd. 

In  view  of  the  foregoing  considerations,  we  respectfully  urge  that  the  exemp¬ 
tion  for  Federal  loan  programs  be  retained,  so  far  as  the  rural  electrification 
program  is  concerned,  by  adding  to  S.  1336  the  following  new  section  2(h)  : 

“(h)  Except  as  to  section  3,  nothing  in  this  act  shall  apply  to  any  matters 
relating  to  loans,  grants,  benefits,  or  contracts.” 

This  change  would  allow  the  REA  to  continue  the  existing  administrative  pro¬ 
cedures  which  have  been  demonstrably  successful  in  effectuating  the  rural 
electrification  program  for  30  years. 

JUDICIAL  REVIEW 

The  present  statute  (5  U.S.C.A.  1009)  provides  that : 

“Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action 
is  by  law  committed  to  agency  discretion. 

“(a)  Any  person  suffering  legal  wrong  because  of  any  agency  action  or 
adversely  affected  or  aggrieved  by  such  action  within  the  meaning  of  any 
relevant  statute  shall  be  entitled  to  judicial  review  thereof.” 

The  Federal  courts  of  last  resort  have  consistently  held  that  the  REA  Ad¬ 
ministrator,  in  approving  loans  to  borrowers  over  the  objections  of  investor- 
owned  electric  companies,  does  not  cause  such  companies  to  “suffer  a  legal  wrong” 
within  the  meaning  of  5  U.S.C.A.  1009(a),  and  that  such  companies  are  not  “per¬ 
sons  adversely  affected  or  aggrieved”  as  therein  contemplated.  Such  companies 
have,  therefore,  always  been  denied  standing  to  maintain  any  judicial  action  based 
on  5  U.S.C.A.  1009  to  challenge  the  decisions  of  the  REA  Administrator.  ( Kansas 
City  Power  d  Light  Co.  v.  McKay  C.A.  1955,  225  F.  2d  924,  96  U.S.  App.  D.C. 
273,  certiorari  denied  76  S.  Ct.  137,  350  U.S.  884. 

The  Administrator  has  thus,  on  the  procedural  question  of  standing,  been  able 
to  prevent  the  power  companies  from  using  the  Federal  courts  to  block  REA 
loans  to  which  they  are  opposed. 

Section  10  of  S.  1336  would,  however,  overturn  this  long  line  of  statutory 
and  case  law  protection  for  the  program.  Section  10(a)  substitutes  for  the 
well-tested  and  adjudicated  language  of  the  existing  law,  relating  to  standing, 
the  wording : 

“Any  person  adversely  affected  in  fact  by  any  reviewable  agency  action  shall 
have  standing  and  he  entitled  to  judicial  review  thereof.” 

This  language  is  substantially  broader  in  scope  than  the  present  law  and  might 
well  result  in  the  complete  collapse  of  the  Kansas  City  doctrine.  The  Kansas 
City  case  did  not  decide  whether  the  second  prefatory  condition  of  5  U.S.C.A.  1009 
“Except  so  far  as  agency  action  is  by  law  committed  to  agency  discretion”  would 
also  bar  judicial  review  of  REA  activities.  However,  the  parallel  language  of 
section  10(2)  of  S.  1336  “Except  so  far  as  judicial  review  of  agency  discretion  is 
precluded  by  law”  is  an  infinitely  harder  to  prove  element  of  protection. 

In  essence,  it  appears  that  the  language  of  section  10  practically  guarantees 
readjudication  of  the  Kansas  City  rule  and  the  probability  that  every  “order” 
which  arises  from  REA  “adjudications”  and  every  “rule”  which  arises  from  an 
REA  “rulemaking”  would  be  subject  to  judicial  review.  In  our  opinion,  the  re¬ 
sult  would  be  a  series  of  legal  actions  of  unprecedented  variety  and  number 
which  would  completely  paralyze  the  work  of  the  agency. 

In  our  opinion,  the  language  which  we  suggested  be  added  to  S.  1336  as  a  new 
section  2(h)  would  avoid  such  a  result  by  placing  the  REA  program  beyond  the 
formal  procedures  required  by  S.  1336,  and  thus  beyond  its  provisions  for  judicial 
review. 
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In  the  alternative,  we  respectfully  suggest  that  the  present  language  of  5 
U.S.C.A.  1009  be  allowed  to  stand  with  its  broad  range  of  interpretative  case  laws. 

SUMMARY 

It  is  important  that  arbitrary  and  capricious  governmental  actions  be  pre¬ 
vented  if  possible,  and,  certainly,  be  held  within  tolerable  limits.  It  is  equally 
important,  however,  that  Government  agencies  be  permitted  to  operate  without 
constant  harassment,  sometimes  based  on  equal  caprice,  and,  more  frequently 
on  policy  disagreement. 

The  judicial  process  is  not,  in  our  opinion,  the  remedy  with  which  to  correct 
an  unpopular  determination  of  policy.  The  remedy  for  that  is  the  ballot  box. 
Once  the  electorate  has  chosen  its  officials,  they  should  be  allowed  to  operate 
under  their  policies  without  the  necessity  of  vindicating  each  decision  in  the 
court. 

Moreover,  the  Office  of  the  Comptroller  General,  the  committees  of  both  Houses 
of  Congress,  and  individual  Members  of  both  Houses,  can  more  expeditiously 
correct  many  problems  of  arbitrary  administrations  and  abuse  of  discretion 
than  would  judicial  review. 

The  bill  S.  1336,  as  introduced,  would  subject  all  REA  activities  to  substantially 
more  burdensome  procedures  than  those  presently  employed,  would,  under  rigid 
interpretations  of  section  3.  require  disclosure  of  hitherto  confidential  informa¬ 
tion  submitted  to  REA  by  its  borrowers  for  the  purpose  of  securing  loans,  and 
would  reopen  to  court  decision  the  question  of  whether  each  and  every  action  of 
the  Administrator  is  subject  to  judicial  appeal. 

In  its  30  years  of  operation,  the  only  major  source  of  complaint  against  REA 
has  been  the  privately  owned  power  companies  which  seek  to  destroy  its  borrow¬ 
ers.  These  complainants  are  the  very  reason  for  the  agency’s  existence.  S.  1336, 
as  introduced,  would  give  to  the  companies  the  means  to  destroy  what  is  perhaps 
the  most  effective  program  of  agricultural  aid  ever  devised.  We  do  not  believe 
that  is  the  objective  of  this  subcommittee  and  we  respectfully,  therefore,  commend 
to  its  consideration  the  aforementioned  amendments  to  S.  1336. 


Supplement  No.  1  rro  Statement  of  Charles  A.  Robinson,  Jr. 

HISTORY  OF  “STANDING”  AS  IT  RELATES  TO  CHALLENGING  ACTIVITIES  OF  REA  AND 

FEDERAL  POWER  AGENCIES 

7.  Tennessee  Electric  Power  Company  v.  T.Y. A.  (306  U.S.  118) .  (1939) 

The  grievance  here  was  that  activities  of  TVA  would  result  in  systems  com¬ 
peting  with  numerous  plaintiffs  who  were  electric  power  companies  and  that  this 
would  inflict  substantial  damages  upon  them.  The  three-judge  district  court  held 
after  a  2-month  trial  on  the  merits  that  although  the  companies  would  be  injured, 
such  injury  would  be  damnum  absque  injuria  unless  the  TVA  program  was 
unlawful.  The  district  court  found,  however,  that  the  TVA  program  was  a 
completely  lawful  exercise  of  the  commerce  and  war  powers  (32  la.  L.R. 
317).  The  Supreme  Court,  on  appeal,  held  that  no  one  could  complain  and  chal¬ 
lenge  the  validity  of  a  statute,  or  of  action  taken  thereunder  (306  U.S.  118, 
137-138)  “unless  the  right  invaded  is  a  legal  right — one  of  property,  one  arising 
out  of  contract,  one  protected  against  tortious  invasion,  or  one  founded  on  a 
statute  which  confers  a  privilege.”  By  these  tests,  electric  power  companies 
had  no  standing  to  sue  to  restrain  alleged  wrongful  activities  of  TVA  founded 
on  a  statute  whose  constitutionality  was  challenged.  The  Supreme  Court  said 
(306  U.S.  118,  at  146-147)  : 

“Cooperation  by  two  Federal  officials,  one  acting  under  a  statute  whereby 
funds  are  provided  for  the  erection  of  municipal  plants,  and  the  other  under  a 
statute  authorizing  the  production  of  electricity  and  its  sale  to  such  plants,  in 
competition  with  the  appellants,  does  not  spell  conspiracy,  to  injure  their  business. 
As  the  courts  below  held,  such  cooperation  does  not  involve  unlawful  concert,  plan, 
or  design,  or  cooperation  to  commit  an  unlawful  act  or  to  commit  acts  otherwise 
lawful  with  the  intent  to  violate  a  statute.” 

The  Court  concluded  (p.  147)  : 

“In  no  aspect  of  the  case  have  the  appellants  standing  to  maintain  the  suit  and 
the  bill  was  properly  dismissed.” 
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Thus,  although  electric  power  companies  claimed  that  their  properties  were 
being  destroyed  by  defendants’  unauthorized  acts,  they  had  no  standing  to  sue, 
because  no  direct  and  special  injury  to  their  rights  was  inflicted  and  threatened. 

Prof.  Kenneth  Culp  Davis,  at  section  22.04  of  his  “Administrative  Law 
Treatise,”  commenting  on  TEPCO  v.  TV  A,  states  : 

“The  worst  trouble  spot  in  the  law  of  standing  is  the  confusion  about  the  ques¬ 
tion  whether  an  adverse  effect  in  fact  is  enough  to  confer  standing,  or  whether  a 
deprivation  of  a  legal  right  is  required.  *  *  * 

“One  type  of  judicial  exposition  appears  in  Tennessee  Electric  Power  Co.  v. 
TV  A  (306  U.S.  118,  59  S.  Ct.  366,  83  L.  Ed.  543  (1937)).  Eighteen  competing 
corporations  sued  to  enjoin  operations  of  the  TVA,  asserting  unconstitutionality. 
The  Supreme  Court  held  the  plaintiffs  to  be  without  standing  to  raise  the  con¬ 
stitutional  issues,  because  ‘the  damage  consequent  on  competition,  otherwise 
lawful,  is  in  such  circumstances  damnum  absque  injuria,  and  will  not  support 
a  cause  of  action  or  a  right  to  sue’  (396  U.S.  at  p.  140,  59  S.  Ct.  at  p.  371).  The 
catch  lies  in  the  two  words  ‘otherwise  lawful.’  The  plaintiffs  were  asserting  that 
the  competition  was  unlawful,  and  the  Court  was  denying  them  an  opportunity  to 
show  the  unlawfulness.  The  question  was  not  whether  the  plaintiffs  had 
standing  to  challenge  lawful  competition  but  whether  they  had  standing  to 
challenge  competition  the  lawfulness  of  which  was  at  issue.  The  Court  laid  down 
the  palpably  false  proposition  that  one  threatened  with  direct  injury  by  govern¬ 
mental  action  may  not  challenge  that  action  ‘unless  the  right  invaded  is  a  legal 
right — one  of  property,  one  arising  out  of  contract,  one  protected  against  tortious 
invasion,  or  one  founded  on  a  statute  which  confers  a  privilege’  ”  (306  U.S.  at 
pp.  137-138, 59  S.  Ct.  at  pp.  369-370) . 

Davis  further  comments  on  the  case  at  section  22.11  of  his  treatise : 

“In  absence  of  such  a  statutory  provision,  a  competitor  may  lack  standing  under 
cases  such  as  Tennessee  Electric  Power  Co.  v.  TVA  (306  U.S.  118,  59  S.  Ct.  366, 
83  L.  Ed.  543  (1937) ),  which  denied  standing  to  18  power  companies  to  challenge 
the  constitutionality  of  newr  competition  through  the  TVA.  But,  as  we  have 
seen  above  (see  sec.  22.04  at  notes  1-4),  the  reasoning  of  the  Court  in  the 
Tennessee  Electric  case  is  of  questionable  soundness  and  wall  not  necessarily  be 
followed.” 

The  comment  of  Professor  Davis  appears  to  w'holly  ignore  the  important  prac¬ 
tical  fact  that  in  Tepco  against  TVA,  the  trial  court  had  held  that  on  the  merits 
the  TVA  statute  and  the  TVA  operation  were  completely  lawful.  “The  Govern¬ 
ment  has  an  equal  right  to  sell  hydroelectric  pow'er,  lawfully  created  in  compe¬ 
tition  with  a  private  utility,”  said  the  three-judge  district  court. 

II.  Judicial  review  under  AP A 

The  Administrative  Procedure  Act  (5  U.S.C.A.  1001  et  seq.)  became  law  in 
1946,  7  years  after  the  decision  of  the  Supreme  Court  in  the  Tennessee  Electric 
Power  Company  case. 

As  to  standing  for  judicial  review,  it  reads : 

“Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency 
action  is  by  law  committed  to  agency  discretion — 

“(a)  Right  of  review. — Any  person  suffering  legal  wrong  because  of  any 
agency  action,  or  adversely  affected  or  aggrieved  by  such  action  within  the 
meaning  of  any  relevant  statute,  shall  be  entitled  to  judicial  review  thereof.” 

What  did  the  Congress  intend  by  the  language  of  section  10(a)  (5  U.S.C.A. 
1009) ? 

The  language  of  the  Senate  and  House  committee  reports  on  the  1946  Admin¬ 
istrative  Procedure  Act  (Public  Law  79-404)  are  of  interest  in  finding  an  answer. 

The  Senate  committee  reports  (S.  Rept.  752,  79th  Cong.,  1st  sess.)  reads  as 
follows  at  page  26 : 

“This  subsection  confers  a  right  of  review  upon  any  person  adversely  affected 
in  fact  by  agency  action  or  aggrieved  within  the  meaning  of  any  statute.  The 
phrase  ‘legal  wrong’  means  such  a  wrong  as  is  specified  in  subsection  (e)  of  this 
section.  It  means  that  something  more  than  mere  adverse  personal  effect  must 
be  shown — that  is,  that  the  adverse  effect  must  be  an  illegal  effect.” 

The  House  committee  report  (H.  Rept.  1980,  79th  Cong.,  2d  sess.)  reads  as 
follows  at  page  42 : 

“This  section  confers  a  right  of  reviewr  upon  any  person  adversely  affected  in 
fact  by  agency  action  or  aggrieved  within  the  meaning  of  any  statute.  The 
phrase  ‘legal  wrong’  means  such  a  w7rong  as  is  specified  in  section  10(e).  (It 
means  that  something  more  than  mere  adverse  personal  effect  must  be  shown  in 
order  to  prevail — that  is,  that  the  adverse  effect  must  be  an  illegal  effect.  Al- 
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most  any  governmental  action  may  adversely  affect  somebody — as  where  rates 
or  prices  are  fixed — but  a  complainant,  in  order  to  prevail,  must  show  that  the 
•action  is  contrary  to  law  in  either  substance  or  procedure.  *  *  *” 

In  his  comment  on  the  above-mentioned  portion  of  the  APA,  and  the  interpre¬ 
tative  committee  report  language,  Professor  Davis  states  at  section  22.02  of  his 
Treatise : 

“Although  the  legislative  history  is  not  entirely  free  from  conflicting  views, 
the  part  of  the  legislative  history  that  is  both  clear  and  authoritative  is  the 
statement  made  by  the  committees  of  both  the  Senate  and  the  House,  identical 
in  both  reports :  ‘This  subsection  confers  a  right  of  review  upon  any  person 
adversely  affected  in  fact  by  agency  action  or  aggrieved  within  the  meaning 
of  any  statute.’  (S.  Doc.  248,  79th  Cong.,  2d  sess.  212,  276, 1946). 

“The  solid  part  of  the  legislative  history  is  thus  the  statement  of  the  Senate 
and  House  committees  that  one  who  is  ‘adversely  affected  in  fact’  may  challenge 
administrative  action.” 

For  some  reason,  Professor  Davis  does  not  include  in  his  Treatise,  any  reference 
to  that  part  of  the  committee  report  language  which  indicates  a  clear  intent 
that  the  adverse  effect  necessary  to  confer  standing  under  APA  must  be  an 
“illegal  effect”. 

III.  Kansas  City  Poivcr  &  Light  Co.  ct  al.  v.  McKay,  et  al.,  225  F.  2d  924  (1955), 
cert,  denied  350  U.S.  8S4 

In  1950,  10  investor-owned  electric  companies  serving  franchised  territories 
in  Missouri  brought  an  action  in  the  U.S.  District  Court  for  the  District  of 
Columbia  against  the  Secertaries  of  the  Interior,  Treasury,  and  Agriculture, 
the  Administrator  of  the  Southwestern  Power  Administration  and  the  REA  Ad¬ 
ministrator.  Plaintiff  companies  sought  to  enjoin  the  use  of  REA  loan  funds 
to  construct  generation  and  transmission  facilities  for  REA  borrowers  in  Mis¬ 
souri  and  to  enjoin  the  interconnection  of  such  facilities  with  the  hydroelectric 
system  of  the  Southwestern  Power  Administration,  a  Federal  power  marketing 
agency ;  pursuant  to  contracts  between  the  borrowers  and  SPA. 

Plaintiffs  alleged  that  defendants  conspired  to  establish  an  unlawful  Federal 
power  system  and  to  thereby  deprive  plaintiffs  of  existing  and  potential  cus¬ 
tomers  and  cause  to  plaintiffs  “irreparable  damage.” 

For  standing  plaintiffs  relied  on  the  judicial  review  provisions  of  the  AP 
act  (sec.  10(a))  (5  U.S.C.  1009),  in  addition  to  the  general  equity  powers  of 
the  court,  the  U.S.  Constitution  and  the  RE  act. 

The  Government’s  motion  to  dismiss  was  denied  and  the  trial  court  heard 
the  case  on  its  merits.  On  June  7,  1953,  the  district  court,  in  deciding  for  the 
Government  on  the  merits,  found  that,  without  exception,  all  of  the  Government 
activities  complained  of  were  wholly  lawful. 

The  companies  appealed  to  the  U.S.  Circuit  of  Appeals  for  the  District  of 
Columbia  Circuit  which,  on  April  28, 1955,  ordered  the  trial  court  decision  vacated 
and  remanded  the  case  with  an  order  to  dismiss  for  lack  of  standing.  The 
court  of  appeals  said  (one  judge  dissenting)  : 

“The  continuance  of  defendants’  activities  here  complained  of  is  therefore 
subject  to  review  by  Congress  acting  each  year  on  the  appropriations  sought 
by  the  defendants.  It  is  not — under  the  controlling  precedents — subject  to 
review  by  this  court. 

“Appellants  seek,  finally,  to  base  their  right  to  bring  this  action  on  their 
alleged  status  as  persons  ‘suffering  legal  wrong’  or  ‘adversely  affected  or 
aggrieved’  within  the  meaning  of  section  10(a)  of  the  Administrative  Procedure 
Act1  (5  U.S.C.  sec.  1009(a)  (1952)).  But  the  act  does  not  help  appellants.  The 
text  of  section  10(a)  reads: 

“Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial  review,  or  (2) 
agency  action  is  by  law  committed  to  agency  discretion — 

(a)  Right  of  review. — Any  person  suffering  legal  wrong  because  of  any 
agency  action,  or  adversely  affected  or  aggrieved  by  such  action  within  the 
meaning  of  any  relevant  statute,  shall  be  entitled  to  judicial  review  thereof.’ 


iThe  absence  of  a  provision  for  judicial  review  in  the  relevant  statutes  does  not  ipso 
facto  negate  by  implication  the  right  to  judicial  review  under  the  preclusion  clause  of 
sec.  10  of  the  Administrative  Procedure  Act.  Airline  Dispatchers  Ass’n  v.  National  Me¬ 
diation  Board,  89  U.S.  App.  D.C.  24,  189  F.  2d  685,  cert,  denied,  342  U.S.  849  (1951).  But 
preclusion  of  judicial  review  might  well  be  implied  here  from  the  statutory  scheme  involved, 
at  least  as  we  view  it,  though  we  do  not  need  to  go  that  far.  Cf.  Chicago  it  Southern  Air 
Lines  v.  Waterman  S.S.  Corp.,  333  U.S.  103  (194S)  ;  Trans-World  Airlines  v.  Civil  Aero¬ 
nautics  Board,  1S4  F.  2d  66  (2d  Cir.  1950),  cert,  denied,  340  U.S.  941  (1951).” 
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“The  terms  used  in  this  section  are  terms  of  art.  As  the  Attorney  General’s 
manual  on  the  Administrative  Procedure  Act  points  out :  ‘The  delicate  problem 
of  the  draftsman  was  to  identify  in  general  terms  the  persons  who  are  entitled 
to  judicial  review.  As  so  used,  “legal  wrong”  means  such  wrong  as  particular 
statutes  and  the  courts  have  recognized  as  constituting  grounds  for  judicial 
review.  “Adversely  affected  or  aggrieved”  has  frequently  been  used  in  statutes 
to  designate  the  persons  who  can  obtain  judicial  review  of  administrative  action. 

“*  *  *  rpjjg  determination  of  who  is  ‘adversely  affected  or  aggrieved  *  *  * 
within  the  meaning  of  any  relevant  statute  has  ‘been  marked  out  largely  by 
the  gradual  judicial  process  of  inclusion  and  exclusion,  aided  at  times  by  the 
courts’  judgment  as  to  the  probable  legislative  intent  derived  from  the  spirit 
of  the  statutory  scheme.’  Final  report,  page  83 ;  see  also  pages  84-85.  The 
Attorney  General  advised  the  Senate  Committee  on  the  Judiciary  of  his  under¬ 
standing  that  section  10(a)  was  a  restatement  of  existing  law  *  *  *  This  con¬ 
struction  of  section  10(a)  was  not  questioned  or  contradicted  in  the  legislative 
history.” 

IV.  Iowa-Illinois  Gas  &  Electric  Go.  v.  Ezra  Taft  Benson,  individually  and  as  Sec¬ 
retary  of  Agriculture  et  al.,  2J)7  F.  2d,  cert,  denied,  856  U.S.  9Jf9  (1957) 

In  this  case,  the  company  sought  to  enjoin  the  Secretary  of  Agriculture  and 
the  REA  Administrator  from  approving  a  loan  for  construction  of  a  trans¬ 
mission  line  which  was  to  be  used  to  serve  an  unserved  load  in  a  rural  area. 

Plaintiff  relied  again  on  section  10(a)  of  APA  for  standing.  The  trial 
court,  in  a  memorandum  decision  of  September  24,  1956,  stated  its  inability 
to  distinguish  the  case  from  Kansas  City,  supra. 

On  appeal,  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
affirmed  as  follows : 

“Pee  Curiam  :  The  district  court  was  unable  to  distinguish  this  case  from 
Kansas  City  Power  d  Light  Co.  v.  McKay  (96  U.S.  App.  D.C.  273,  225  F.  8d  924, 
(1955),  cert,  denied,  350  U.S.  884, 100  L.  Ed.  780,  76  S.  Ct.  137  (1955) ),  and  there¬ 
fore  concluded  as  a  matter  of  law  that  the  plaintiff,  Iowa-Illinois  Gas  &  Electric 
Co.,  had  no  standing  to  sue.  Upon  that  basis  the  trial  judge  denied  the  plaintiff's 
motion  for  a  preliminary  injunction.  This  appeal  followed. 

“Appellant  would  distinguish  the  Kansas  City  case,  but  we  are  unable  to  find 
decisive  differences.  The  order  of  the  district  court  must  therefore  be  affirmed.” 

V.  Proposed  changes  in  section  10 

At  section  22.18  of  his  Treatise,  Professor  Davis  writes  : 

“A  careful  examination  of  the  Federal  and  State  law  of  standing  leads  to 
the  conclusion  that  a  very  simple  and  natural  proposition  is  entirely  sound : 
One  who  is  in  fact  adversely  affected  by  governmental  action  should  have  stand¬ 
ing  to  challenge  that  action  if  it  is  judicially  reviewable.  [Italic  supplied.] 

“This  simple  and  natural  proposition  has  full  support  in  the  Administrative 
Procedure  Act,  which  in  section  10(a)  provides  for  review  upon  petition  of  ‘any 
person  *  *  *  adversely  affected.’  Committee  reports  of  both  House  and  Sen¬ 
ate  explained :  ‘This  subsection  confers  a  right  of  review  upon  any  person  ad¬ 
versely  affected  in  fact  *  *  *’  (S.  Doc.  248,  79th  Cong.,  2d  sess.,  212,  276  (1946) ).” 

Professor  Davis’  interpretation  of  the  APA,  as  it  exists,  is  at  variance  with 
that  of  the  Attorney  General  and  with  the  committee  reports  on  the  bill  which 
became  the  Administrative  Procedure  Act. 

It  nonetheless  appears  that  his  concept  that  any  person  “in  fact  adversely 
affected”  should  have  standing  to  judicially  challenge  governmental  activity  is 
what  S.  1336  is  designed  to  achieve. 

The  U.S.  Court  of  Appeals  for  the  District  of  Columbia,  in  the  Kansas  City 
case,  denied  standing  to  sue  of  power  companies  seeking  to  challenge  the  legality 
of  REA  loans.  This  decision  was  based  upon  a  determination  the  plantiffs  were 
not  within  the  terms  of  section  10(a)  of  the  Administrative  Procedure  Act,  per¬ 
sons  “ suffering  legal  wrong ”  or  persons  “ adversely  affected  or  aggrieved  by  such 
[ agency ]  action  within  the  meaning  of  any  relevant  statute,”  in  that  case,  the 
relevant  statute  being  the  Rural  Electrification  Act.  The  proposed  amendment 
of  section  10(a)  in  S.  1336  would  delete  the  test  of  “suffering  legal  wrong”  and, 
with  reference  to  a  person  “adversely  affected  or  aggrieved,”  would  delete  the 
provision  “within  the  meaning  of  any  relevant  statute”  and  substitute  the  phrase 
“in  fact.”  Thus,  if  a  person  such  as  a  power  company  can  be  regarded  as  “ad¬ 
versely  affected  or  aggrieved  in  fact,”  it  would,  under  the  amended  section  10(a), 
have  standing  to  sue  REA  on  account  of  alleged  illegality  of  an  REA  loan  for 


362 


ADMINISTRATIVE  PROCEDURE  ACT 


generation  and  transmission  facilities  which  would  supplant  the  power  company 
as  wholesale  supplier  for  an  REA  borrower,  even  though,  as  decided  by  the  court 
of  appeals  in  the  Kansas  City  case,  the  power  company  suffered  no  legal  wrong 
and  was  not  affected  or  aggrieved  within  the  meaning  of  the  Rural  Electrifica¬ 
tion  Act. 

The  first  part  of  section  10  of  the  Administrative  Procedure  Act  denies  judicial 
review  where  (1)  statutes  preclude  judicial  review,  or  (2)  agency  action  is  by 
law  committed  to  agency  discretion.  The  court  of  appeals,  in  the  Kansas  City 
case,  stated  that  it  did  not  have  to  consider  the  applicability  of  these  provisions 
to  the  issue  of  the  power  companies’  standing  to  challenge  by  suit  the  legality  of 
REA  loans.  However,  the  amendment  of  the  provision,  while  leaving  part  (1) 
as  it  is,  amends  part  ( 2 )  by  substituting  for  it  the  following : 

“(2)  Judicial  review  of  agency  discretion  is  precluded  by  law.” 

In  view  of  these  changes,  which  eliminate  the  provisions  in  the  present  Ad¬ 
ministrative  Procedure  Act  upon  which  the  decision  of  “no  standing”  in  the 
Kansas  City  case  was  based  and  at  the  same  time  clearly  indicate  an  intent  to 
broaden  the  scope  of  judicial  review,  litigation  is  invited  and  there  is,  at  a  mini¬ 
mum,  absent  any  assurance  that  the  loan  programs  of  REA,  which  the  courts 
have  held  to  be  free  from  litigation  from  interests  indirectly  affected,  would  not 
be  subjected  to  the  burdens  and  the  practically  crippling  effects  of  commercial 
power  company  litigation. 


Supplement  No.  2  to  Statement  of  Charles  A.  Robinson,  Jr. 
“privileged  and  confidential”  information — poorly  defined  in  an 

ADMINISTRATIVE  CONTEXT 

7.  Legal  dictionaries  don’t  define  administratively  “ privileged ”  or  “ confidential ” 
material 

“Black’s  Law  Dictionary”  does  not  define  “privileged”  or  “confidential”  mate¬ 
rial  in  an  administrative  law  context. 

“West’s  Words  and  Phrases”  (vol.  8A,  pp.  80-88)  barely  defines  “confidential” 
in  an  administrative  sense.  The  only  remotely  pertinent  case  cited  is  Bowles  v. 
Ackerman ,  D.C.N.Y.,  4  F.R.D.  260,  262,  which  held  that  documents  procured  from 
defendants  on  which  the  Price  Administrator  relied  as  foundation  for  an  action 
were  not  “confidential  material”  within  the  Emergency  Price  Control  Act. 

No  satisfactory  definitions  of  “privileged”  in  an  administrative  context  were 
discovered.  Most  references  to  “privileged”  in  “Words  and  Phrases”  and 
“Corpus  Juris  Secundum”  refer  to  the  relationships  of  husband-wife,  doctor- 
patient,  lawyer-client,  employer-employee,  insurer-insured,  etc. 

II.  Textbooks  indicate  law  on  “privileged  and  confidential”  is  unclear 

A  good  analysis  of  the  meaning  of  “privileged  and  confidential”  in  an  adminis¬ 
trative  sense  is  found  in  the  “Administrative  Law  Treatise”  of  Prof.  K.  C.  Davis. 

At  section  3.14  therein,  Professor  Davis  describes  the  present  state  of  the  law 
as  follows : 

“Agency  disclosure  of  information  to  the  public  is  often  controlled  or  affected 
by  statutory  provisions  but,  apart  from  statutes,  courts  sometimes  provide  pro¬ 
tection  against  disclosures  deemed  improper.  The  scattered  case  law  is  con¬ 
flicting.” 

Professor  Davis  cites  two  cases  which  favor  the  protection  of  disclosure  of 
information  to  the  public.  In  FTC  v.  Menzies,  145  F.  Supp.  164,  171,  affd.  on 
other  grounds,  242  F.  2d  81  (4th  Cir.),  cert.  den.  353  U.S.  957,  77  S.  Ct.  863  (1957), 
it  was  held  that : 

“No  part  of  the  documentary  evidence  should  be  made  public  and  available 
to  the  competitors  of  the  several  respondent  corporations  unless  it  is  necessary 
to  do  so  in  the  proper  enforcement  of  the  law.” 

FTC  v.  Bowman,  149  F.  Supp.  624  (N.D.  Ill.),  affd.  on  other  grounds,  248  F. 
2d  456  (  7th  Cir.  1957)  held  that  a  mere  assertion  that  information  is  confidential 
and  “might  prove  beneficial  to  competitors  if  made  public”  has  been  the  basis 
for  requiring  the  FTC  to  keep  documentary  evidence  confidential. 

However,  as  Professor  Davis  notes  at  section  3.13  of  his  “Treatise,”  “Judicial 
attitudes  are  far  from  uniform.” 

In  view  of  the  above,  we  respectfully  submit  that  the  terms  “privileged  and 
confidential”  may  be  subject  to  wide  interpretation  by  the  courts,  particularly 
since  there  is  so  little  exiting  law  on  the  point. 
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Since  S.  1336  would  remove  administrative  discretion  from  section  3(c)  of 
the  Administrative  Procedure  Act,  which  presently  permits  the  agency  to  with¬ 
hold  information  “held  confidential  for  good  cause  found,”  we  believe  that  the 
exemptions  under  subsection  (e)  of  S.  1336  should  be  drawn  to  include  records 
and  information  which  are  properly  protected  under  the  present  law.  In  this 
respect,  the  application  of  exemption  (4)  at  section  3(e)  of  S.  1336,  extending 
to  “trade  secrets  and  commercial  or  financial  information  obtained  from  the 
public  and  privileged  and  confidential”  should  be  very  carefully  defined.  To 
the  extent  that  “privileged  and  confidential”  has  not  been  interpreted  by  courts 
in  an  administrative  context,  we  believe  that  S.  1336  should  carefully  define 
these  terms  and  the  information  and  parties  to  which  they  may  afford  protection. 

Senator  Burdick.  Well,  thank  you  very  much  for  your  testimony. 
That  will  conclude  this  morning’s  hearings. 

(Whereupon,  at  10 :45  a.m.,  the  hearing  in  the  above-entitled  matter 
was  adjourned,  subject  to  the  call  of  the  Chair.) 
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APPENDIX  I.  AGENCY  COMMENTS  ON  S.  1160,  S.  1336,  AND  S.  1758 

Civil  Aeronautics  Board, 
Washington,  D.C.,  May  13, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  March  24, 1965,  request¬ 
ing  a  report  by  the  Board  on  S.  1336,  a  bill  to  amend  the  Administrative  Procedure 
Act,  and  for  other  purposes,  which  is  to  be  the  subject  of  hearings  by  the  Sub¬ 
committee  on  Administrative  Practice  and  Procedure  on  May  12-14,  1965, 
inclusive. 

The  Board  does  not  propose  to  present  testimony  at  the  hearings.  However, 
it  requests  that  this  report  he  incorporated  in  the  record  of  such  hearings. 

The  Board  is  gratified  to  note  that  certain  provisions  contained  in  similar 
legislation  in  the  88th  Congress  (S.  1663),  to  which  the  Board  objected  in  its 
letter  of  July  23,  1964,  to  the  Subcommittee  on  Administrative  Practice  and 
Procedure,  have  not  been  incorporated  in  S.  1336.  However,  the  bill  contains  pro¬ 
visions  which  are  still  objetcionable  to  the  Board  for  reasons  subsequently 
indicated. 

Prior  to  discussing  the  specific  provisions  of  S.  1336,  the  Board  believes  it 
necessary  to  reiterate  some  of  its  previous  comments  with  respect  to  prior  legis¬ 
lation  which  continue  to  be  pertinent  to  the  bill.  To  begin  with,  the  Board  is  not 
aware  of  any  need  for  a  general  revision  of  the  Administrative  Procedure  Act. 
Furthermore,  it  is  understood  that  many  of  the  changes  are  not  intended  to 
alter  existing  law,  but  rather  are  in  the  nature  of  proposed  recodifications.  Since 
the  Administrative  Procedure  Act  has  been  in  force  for  approximately  19  years 
and  since  there  are  innumerable  judicial  and  administrative  decisions  interpret¬ 
ing  its  specific  provisions,  the  Board  believes  that  changes  in  language  which  are 
not  intended  to  alter  existing  law  should  be  avoided.  Such  alterations  may  be 
expected  to  invite  litigation  or  contentions  that  substantive  alterations  were 
intended,  since,  otherwise,  the  provisions  would  have  not  been  recast  by  the 
Congress. 

As  to  whether  there  should  be  changes  in  substance,  the  Board  again  invites 
the  committee’s  attention  to  the  final  report  of  the  Administrative  Conference 
of  the  United  States,  dated  December  15,  1962,  made  after  an  intensive  study 
of  the  procedures  of  the  regulatory  agencies.  The  vast  majority  of  recommenda¬ 
tions  for  changes  in  existing  procedures,  contained  in  that  report,  could  be  effec¬ 
tuated  without  any  change  in  the  basic  law,  thus  indicating  a  view  that  no  need 
for  an  extensive  revision  existed. 

In  this  overall  context,  attention  is  again  invited  to  the  various  reorganiza¬ 
tion  plans  affecting  the  regulatory  agencies  which  became  effective  in  1961,  and 
particularly  plan  No.  3  which  applied  to  the  Board  (63  Stat.  203,  5  U.S.O.  133z). 
This  plan  enabled  the  Board  to  delegate  various  functions  to  its  staff,  and  the 
Board  has  amended  its  procedural  regulations  to  delegate  to  hearing  examiners 
the  function  of  making  the  agency  decisions  in  most  economic  and  air  safety 
proceedings,  subject  to  discretionary  review  by  the  Board.  (14  CFR  301.40, 
301.45;  14  CFR  302.27,  302.28.)  The  Board  also  has  made  other  delegations 
designed  to  improve  its  procedures  and  expedite  its  work.  (See  14  CFR  385.) 
These  procedures  were  found  meritorious  by  the  Administrative  Conference, 
which  separately  considered  the  Board’s  procedures.  They  have  now  been  oper¬ 
ative  for  approximately  3  years  and  have  served  to  expedite  the  Board’s  proceed¬ 
ings,  particularly  in  air  safety  cases,  and  to  permit  the  Board’s  members  to 
devote  the  necessary  time  to  the  planning  and  adoption  of  policies  designed  to 

365 


366 


ADMINISTRATIVE  PROCEDURE  ACT 


accomplish  the  overall  purposes  of  the  act.  These  are  the  same  goals,  which. 
S.  1336  is  designed  to  accomplish. 

The  Board’s  comments  on  the  provisions  of  S.  1336  follow.  For  convenience 
in  presentation,  the  provisions  are  discussed  under  substantive  headings  rather 
than  on  a  section-by-section  basis. 

1.  PUBLIC  INFORMATION 

A.  The  requirements  relating  to  Federal  Register  publication 

The  Board  favors  the  proposed  change  in  section  3(a)  of  the  act  which  would 
require  that  the  agencies  publish  in  the  Federal  Register  a  description  of  forms 
available  rather  than  the  forms  themselves  in  that  the  present  requirement  that 
forms  be  published  on  occasion  results  in  a  costly  inclusion  in  the  Federal 
Register  of  lengthy  forms  without  any  commensurate  benefit  in  terms  of  informa¬ 
tion  to  the  public.  Also,  the  Board  has  no  objection  to  the  proposed  change 
which  would  require  publication  in  the  Federal  Register  of  an  agency’s  rules  of 
procedure  and  amendments,  revisions,  or  repeals  of  such  rules,  and  the  Board 
presently  endeavors  to  publish  these  materials.  The  Board  also  favors  the 
provisions  in  section  3(a)  which  would  bind  a  person  who  had  notice  of  the 
terms  of  a  rule,  statement  of  general  policy  or  interpretation,  irrespective  of 
whether  it  is  published  in  the  Federal  Register,  as  being  fair  and  equitable. 

B.  The  requirement  relating  to  the  availability  of  internal  materials 

1.  Agency  opinions,  orders  and  the  like. — Under  existing  law  the  Board  pres¬ 
ently  makes  available  for  public  inspection  and  copying  its  opinions,  orders,, 
statements  of  general  policy  and  interpretations  which  have  been  adopted  by 
the  agency  for  the  guidance  of  the  public,  and  therefore  agrees  that  such  mat¬ 
ters  should  be  available  for  public  inspection  and  copying.  However,  the  Board, 
on  balance,  is  opposed  to  a  similar  disclosure  of  staff  manuals  and  instructions 
to  staff  that  affect  any  member  of  the  public  as  proposed  in  section  3(b)  (C). 
None  of  these  instructions  establish  norms  of  behavior  required  of  any  member 
of  the  public.  Moreover,  actions  taken  by  the  Board’s  staff  pursuant  to  these 
internal  instructions,  which  affect  any  legally  protected  right  of  a  member  of 
the  public,  can  be  reviewed  judicially  and  their  propriety  and  legality  is  in  no 
way  dependent  on  the  internal  instructions  given.  On  the  other  hand,  the  dis¬ 
closure  of  its  internal  instructions  in  staff  manuals  could  only  result  in  inhibiting 
the  issuance  of  internal  instructions  which  are  needed  for  the  guidance  and 
productivity  of  the  staff .  The  Board,  therefore,  is  opposed  to  this  requirement. 

2.  Disclosure  of  other  internal  materials. — Before  discussing  the  provisions 
dealing  with  the  disclosure  of  an  agency’s  internal  records,  (sections  3  (c)  and 
(e) ),  the  Board  wishes  to  point  out  that  it  recognizes  the  overall  desirability  of 
making  factual  information  available  to  the  public  to  the  fullest  extent  consistent 
with  the  effective  discharge  of  the  public  business  and  the  private  rights  of  the 
persons  from  whom  the  information  is  obtained.  In  furtherance  of  this  objec¬ 
tive,  the  Board  attempts  to  make  such  information  in  its  possession  available  to 
private  persons  to  the  fullest  possible  extent.  Thus,  the  Board  makes  factual 
information  relating  to  aircraft  accidents  available  for  the  use  of  private  litigants 
when  it  cannot  be  obtained  from  other  sources.  The  Board  also  makes  available 
various  statistical  and  other  information  relating  to  air  carriers,  and  section 
1103  of  the  Federal  Aviation  Act  (49  U.S.C.  1503)  specifies  that  most  of  the 
matters  filed  with  the  Board  by  air  carriers  and  other  persons  be  treated  as 
public  records.  Consequently,  there  is  little  in  the  way  of  factual  information 
which  is  not  now  available  to  the  public.  Indeed,  the  Board  is  not  aware  of  any 
complaints  concerning  its  present  informational  policies  with  respect  to  basic 
factual  matters. 

Turning  to  the  exemption  provisions  (section  3(e)),  the  Board  assumes  that 
the  exemption  from  disclosure  covering  matters  “specifically  exempted  *  *  * 
by  statute”  would  be  applicable  to  its  procedures  under  sections  902(f)  (divulg¬ 
ing  of  information),  1001  (conduct  of  proceedings),  and  1104  (withholding  of 
information)  of  the  Federal  Aviation  Act  (49  U.S.C.  1472(f),  1481,  and  1504). 

Concerning  the  exemption  for  “interagency  or  intra-agency  memorandums  or 
letters  dealing  solely  with  matters  of  law  or  policy,”  the  Board  believes  that 
there  are  documents  of  this  nature  not  restricted  to  matters  of  “law  or  policy” 
which  should  not  be  disclosed  to  the  public  since  many  of  them  contain  a  dis¬ 
cussion  of  facts  as  well  as  staff  views  and  recommendations.  It  has  long  been 
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recognized  that  the  disclosure  of  internal  governmental  materials  containing 
staff  views  and  recommendations  tends  to  destroy  candor  in  presentation  con¬ 
trary  to  the  public  interest,  and  the  courts  have  accorded  a  qualified  public 
policy  privilege  to  such  materials  for  this  reason.  See  Kaiser  Aluminum ,  & 
Chemical  Corp.  v.  United  States,  157  F.  Supp.  939.  As  there  stated  by  Mr. 
Justice  Reed  (at  pp.  945-946)  : 

“Free  and  open  comments  on  the  advantages  and  disadvantages  of  a  proposed 
course  of  governmental  management  would  be  adversely  affected  if  the  civil 
servant  or  executive  assistant  were  compelled  by  publicity  to  bear  the  blame 
for  errors  or  bad  judgment  properly  chargeable  to  the  responsible  individual 
with  power  to  decide  and  act.  Government  from  its  nature  has  necessarily 
been  granted  a  certain  freedom  from  control  beyond  that  given  the  citizen. 
It  is  true  that  it  now  submits  itself  to  suit  but  it  must  retain  privileges  for  the 
good  of  all. 

“There  is  a  public  policy  involved  in  this  claim  of  privilege  for  this  advisory 
opinion — the  policy  of  open,  frank  discussion  between  subordinate  and 
chief.  *  *  *” 

The  Board  also  believes  that  exempting  from  disclosure  only  “investigatory 
files  compiled  for  law  enforcement  purposes”  could  impede  and  hamper  the  dis¬ 
charge  of  certain  of  its  important  functions.  Although  investigatory  files 
developed  in  discharge  of  the  Board’s  responsibility  under  section  701(e)  of  the 
act  (49  U.S.C.  1441(e))  for  ascertaining  the  cause  of  aircraft  accidents,  and 
making  recommendations  designed  to  avoid  future  such  accidents,  are  not 
compiled  for  “law  enforcement  purposes,”  such  files  contain  staff  views  and 
statements.  Thus,  the  opening  up  of  these  files  would  be  contrary  to  the  public 
interest  as  well  as  impede  the  discharge  of  the  Board’s  responsibilities  in  this 
area. 

The  Board  further  believes  that  permitting  persons  desiring  access  to  records 
to  select  the  judicial  district  most  convenient  to  them  for  production  of  the 
records,  rather  than  the  district  in  which  the  records  are  located,  could  impose 
a  severe  administrative  burden  on  it.  In  addition  to  the  time  and  expense 
that  would  be  required  for  travel  by  the  Board’s  employees  to  numerous  points 
throughout  the  country,  substantial  costs  and  inconvenience  would  be  incurred 
by  shipment  of  voluminous  records  to  such  points. 

The  Board  is,  therefore,  opposed  to  the  enactment  of  the  foregoing  provisions 
of  section  3  because  it  believes  that  its  existing  policies  and  procedures  ade¬ 
quately  make  available  to  the  public  its  official  records  and  provide  the  public 
with  factual  information,  and  because  of  the  undesirable  effects  that  these  pro¬ 
visions  would  have  on  the  discharge  of  its  functions. 

II.  BULEMAKING 

A.  The  principal  change  in  the  statutory  definitions  of  rule  and  rulemaking, 
and  to  place  them  within  the  definitions  of  order  and  adjudication.  The  sig¬ 
nificance  of  these  changes  is  not  so  much  in  the  definitions  themselves,  but  rather 
in  the  substantive  procedural  requirements  which  are  applicable  in  terms  of 
order  or  rule.  The  change  in  definition  would  have  the  effect  of  subjecting  par¬ 
ticularized  rules  to  the  revised  and  much  more  stringent  separation  of  func¬ 
tions  provisions  set  forth  in  section  5(a)(6)  of  the  bill,  and  our  objections  to 
these  provisions  are  subsequently  set  forth. 

B.  The  Board  also  believes  that  the  present  exception  in  section  4(a)  of  the 
act  permitting  the  adoption  of  rules  of  practice  and  statements  of  policy  without 
prior  notice  should  be  continued.  While  it  is  recognized  that  section  4(d)  of  the 
bill  permits  the  immediate  adoption,  without  notice,  of  rules  to  be  effective  for  no 
more  than  6  months  pending  full  rulemaking  proceedings,  we  do  not  believe  that 
rules  of  practice  should  be  subjected  to  this  requirement.  Similarly,  statements 
of  policy  often  are  only  reiterations  of  statutory  standards  or  statements  of  deci¬ 
sional  law,  and  frequently  are  not  appropriate  for  comment.  To  the  extent  that 
new  substantive  standards  are  intended,  the  agencies  may  be  expected  to  give 
prior  notice. 

m.  ADJUDICATION 

The  bill  contains  new  procedures  which  must  be  followed  by  an  agency  in 
advance  of  hearings,  during  hearings,  and  by  way  of  review  of  presiding  officers’ 
decisions,  and  such  procedures  are  discussed  under  these  headings. 
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A.  Proposed  procedures  in  advance  of  hearings 

1.  Section  5(c)  of  the  bill  would  make  it  mandatory  that  a  party  be  afforded 
an  opportunity  for  settlement  in  advance  of  the  hearing  as  the  agency  may 
prescribe,  thereby  altering  existing  law  under  which  a  matter  may  proceed  to 
hearing  without  awaiting  settlement  negotiations  which  can  be  entered  into  at 
any  time.  The  proposed  change  would  make  it  possible  for  a  party,  by  an  offer 
of  settlement  or  a  series  of  amended  offers  of  settlement,  to  delay  the  commence¬ 
ment  of  a  hearing  for  an  unduly  protracted  period.  Again,  the  Board  is  not 
aware  of  any  factual  justification  for  a  change  in  its  present  procedures  which 
provide  adequate  opportunities  for  settlement  in  enforcement  cases,  and  the  re¬ 
sults  would  be  to  permit  delay  without  any  commensurate  benefits. 

2.  Section  5(a)  of  the  act  would  be  broadened  by  section  5(a)  (1)  of  the  bill 
to  provide  that  persons  entitled  to  notice  of  agency  proceedings  be  informed  of 
the  “nature  of  the  proceedings  *  *  *  and,  if  the  issues  or  the  matters  of  a  hearing 
are  to  be  limited,  the  particular  issues  or  matters  to  be  considered  at  the  hearing.” 
At  present  the  Board's  orders  defining  the  scope  of  the  proceedings,  the  plead¬ 
ings,  the  prehearing  conference  reports  and  the  published  notices  of  hearings, 
amply  apprise  the  parties  of  all  the  issue  involved.  Despite  the  large  number 
of  Board’s  formal  adjudicatory  proceedings,  we  are  aware  of  no  criticism  from 
any  persons  with  regard  to  any  failure  to  receive  satisfactory  notice  of  the 
issues.  The  proposed  amendment  raises  substantial  interpretative  questions  as 
to  the  extent  the  agency  would  be  obligated  to  provide  detailed  notice  as  to 
subsidiary  factual  issues  underlying  the  basic  issues  of  which  the  parties  have 
received  notice  by  virtue  of  the  Board’s  orders,  pleadings,  etc.  This  ambiguity 
alone  will  be  productive  of  needless  litigation,  and  to  the  extent  that  the  require¬ 
ment  may  be  read  as  necessitating  notice  of  all  subsidiary  factual  issues  it  would 
be  unduly  burdensome  and  impracticable. 

3.  Section  5(a)(5)  of  the  bill  requires  the  agencies  to  provide  by  rule  for 
“abridged  procedures,”  to  be  utilized  only  with  the  consent  of  the  parties,  which 
shall  be  on  the  record  and  be  reasonably  calculated  to  promptly,  adedquately  and 
fairly  inform  the  agencies  and  the  parties  as  to  the  issues,  facts,  and  arguments 
involved.  Such  proceedings  may  be  presided  over  by  hearing  examiners  or 
agency  personnnel  of  appropriate  ability  and  the  presiding  officer’s  decision  shall 
be  in  accordance  with  the  requirements  of  section  8. 

The  Board  favors  the  utilization  of  informal  proceedings  to  the  fullest  extent 
possible,  and  believes  that  it  presently  has  ample  statutory  authority  to  invoke 
them  where  the  parties  consent.  While  the  Board  has  no  objection  to  the 
“abridged  procedure"  provided  for  in  section  5(a)(5),  it  nonetheless  wishes  to 
point  out  that  the  effect  thereof  might  be  to  preclude  an  agency  from  resorting 
to  informal  procedures  different  from  those  described.  For  example,  the  Board’s 
staff  presently  employs  informal  conference  procedures  in  connection  with  its 
consideration  of  mail  rate  cases  under  section  406  of  the  Federal  Aviation  Act 
(see  14  CFR  302.11  and  302.21)  which  do  not  accord  with  the  procedures  proposed 
in  section  5(a)  (5).  The  Board  also  utilizes  other  informal  procedures,  such  as 
the  issuance  of  show  cause  orders  proposing  particular  types  of  action  to  which 
the  parties  subsequently  consent.  These  too  conceivably  could  be  precluded. 
Accordingly,  the  Board  suggests  that  section  5(a)(5)  be  amended  to  provide 
that  the  agencies  may  follow  such  informal  procedures  as  are  agreeable  to  the 
parties  with  respect  to  any  matter  in  controversy. 

4.  Section  6(k)  of  the  bill  provides  that  an  agency  shall  act  upon  request  for 
declaratory  orders,  and  it  is  authorized,  with  like  effect  as  in  the  case  of 
other  orders,  to  issue  a  declaratory  order  to  terminate  a  controversy  or 
remove  an  uncertainty.  In  this  respect,  it  alters  the  provisions  of  section  5(d)  of 
the  existing  law  which  authorizes  an  agency,  in  its  sound  discretion  to  issue  such 
declaratory  orders.  The  authority  to  issue  declaratory  judgments  in  the  Federal 
courts  is  pursuant  to  statute  (28  U.S.C.  2201)  and  is  discretionary  with  such 
courts.  In  the  Board’s  view,  there  exists  no  necessity  that  a  more  stringent 
requirement  be  placed  on  the  administrative  agencies.  Moreover,  declaratory 
proceedings,  particularly  those  designed  to  remove  uncertainty,  would  involve 
the  Board  in  complex  proceedings  and  therefore  interfere  with  the  Board’s  con¬ 
trol  of  its  calendar  under  which  it  has  assigned  priority  to  various  hearing 
matters.  ( See  14  CFR  399.60.)  The  Board  is,  therefore,  opposed  to  this  section. 

5.  Section  5(a)(2)  of  the  bill  requires  that  the  agency  shall  provide  rules  gov¬ 
erning  its  pleadings,  which  shall  to  the  extent  practicable  conform  to  the  Rules 
of  Civil  or  Criminal  Procedures  for  the  U.S.  district  courts.  While  the  Board 
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is  of  the  view  that  uniformity  in  agency  pleadings  is  a  desirable  objective,  it 
believes  that  the  Federal  rules  in  this  area,  which  permit  conclusionary  plead¬ 
ings,  cannot  be  applied  to  many  of  the  activities  of  the  regulatory  agencies. 
Because  the  Federal  Aviation  Act  requires  the  Board  to  make  findings,  often 
on  the  basis  of  pleadings,  the  Board’s  rules  of  practice  require  the  inclusion  in 
pleadings  of  economic  data  and  other  matters,  not  required  by  the  Federal  rules. 
For  example,  there  are  specific  requirements  with  respect  to  applications  for 
exemptions  (14  CFR  302.402)  ;  complaints  seeking  to  set  aside  rates,  fares  or 
charges,  as  unlawful  (14  CFR  302.502)  ;  or  complaints  requesting  the  suspension 
of  tariffs  (14  CFR  302.505)  ;  and  petitions  seeking  adequacy  of  service  investiga¬ 
tions  (14  CFR  302.702).  Consequently,  while  the  Board  has  no  objection  to  a 
provision  empowering  the  agencies  to  adopt  rules  of  pleadings  which  conform  to 
those  used  in  the  Federal  courts,  it  is  of  the  view  that  the  proposed  section  might 
be  construed  to  place  the  burden  on  the  Board  of  establishing  that  it  is  imprac¬ 
ticable  to  conform  its  rules  to  the  Federal  rules  dealing  with  pleadings,  and 
for  this  reason  the  Board  is  opposed  to  the  section. 

6.  The  Board,  for  similar  reasons,  objects  to  the  proposed  section  6(h)  which 
would  require  that  the  Board’s  present  procedures  dealing  with  depositions  and 
discovery,  conform,  to  the  extent  practicable,  to  procedures  in  this  area  now 
available  to  parties  in  civil  litigation  in  the  U.S.  district  courts.  Section  1004  of 
the  Federal  Aviation  Act  authorizes  the  use  of  depositions  in  Board  proceedings 
and  such  procedure,  for  good  cause  shown,  is  available  to  the  parties  to  a  Board 
proceeding  in  accordance  with  Board  rule.  (See  14  CFR  302.20.)  Similarly, 
all  questions  relating  to  the  discovery  are  usually  disposed  of  at  prehearing 
conferences  and  further  discovery  can  be  obtained  by  a  party  through  appro¬ 
priate  motion.  Based  on  recommendations  made  by  the  Administrative  Con¬ 
ference  the  Board  recently  revised  its  rules  concerning  discovery  procedixres 
so  that  they  should  conform  as  closely  as  practicable  to  the  discovery  tech¬ 
niques  now  employed  in  civil  litigation  in  the  Federal  courts.  The  Board  is 
unaware  of  any  complaint  concerning  its  present  discovery  procedures  and 
since  the  proposed  section  might  be  construed  to  impose  a  burden  on  the  Board 
to  demonstrate  its  procedures  cannot  practicably  be  conformed  to  the  discovery 
procedures  now  available  to  parties  in  civil  litigation  in  the  Federal  coui'ts, 
the  Board  is  opposed  to  the  section. 

B.  Proposed  procedures  during  the  course  of  hearings 

1.  Section  6(e),  relating  to  the  issuance  of  subpenas,  provides  for  their 
automatic  issuance  on  request  of  a  party  to  an  adjudication,  unless  the 
statute  otherwise  provides.  It  therefore  has  the  effect  of  eliminating  the  present 
standard  that  subpenas  be  authorized  by  law  and  the  agencies’  authority  to  re¬ 
quire,  as  a  prerequisite  to  their  issuance,  a  statement  or  showing  of  general 
relevance  and  reasonable  scope  of  the  evidence  sought.  Section  6(e)  also  pro¬ 
vides  that  the  issuing  officer  or  the  agency  may  quash  or  modify  the  subpena 
where  objection  is  made  to  its  general  relevance  or  reasonable  scope. 

The  Board  does  not  favor  these  changes.  First,  removing  discretionary  au- 
thority  from  the  agencies  and  requiring  the  mechanical  issuance  of  subpenas 
would  increase  the  burdens  of  presiding  officers  and  the  agency  in  connection 
with  hearings  on  motions  to  quash.  Further,  subpenas  can  be  put  to  oppressive 
uses,  and  the  present  provisions  permitting  the  agency  most  familiar  with  the 
subject  matter  to  require  a  showing  of  general  relevance  and  l-easonable  scope 
are  believed  to  present  a  safeguard  to  the  rights  of  the  public.  Additionally, 
the  proposed  revisions  would  enable  private  parties  to  obtain,  merely  upon 
request,  subpenas  directed  to  agency  personnel  for  the  production  of  govern¬ 
mental  records  and  information.  This  ability  coupled  with  provisions  such  as 
those  contained  in  section  1004  of  the  Federal  Aviation  Act  which  permit  en¬ 
forcement  action  at  the  instance  of  the  person  at  whose  instance  the  sub¬ 
pena  is  issued,  would  immediately  transfer  to  a  district  court  the  question  of 
whether  particular  records  should  be  made  available.  In  this  respect,  the  pro¬ 
vision  is  similar  to  that  of  proposed  section  3(c)  which  empowers  the  district 
courts  to  order  the  production  of  records  or  information  improperly  withheld 
from  the  complainant  and  which,  as  previously  indicated,  woixld  serve  to  delay 
administrative  proceedings. 

2.  Section  7(e)  of  the  bill  provides  for  interlocutory  appeals  to  the  agencies 
by  certification  or  action  of  the  presiding  officer  in  circumstances  where  such 
appeals  would  expedite  the  proceeding  without  any  substantial  prejudice  to  any 
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party  thereto.  It  further  provides  that  the  agency  may  permit  an  interlocutory 
appeal  upon  a  showing  of  substantial  prejudice  and  after  denial  of  such  an 
appeal  by  the  presiding  officer.  The  Board’s  rules  of  practice  in  air  safety  and 
economic  proceedings  presently  permit  interlocutory  appeals  with  the  consent 
of  the  presiding  officer  (14  CFR  301.10(f)  ;  302.18(f)).  The  Board  is  of  the 
view  that  such  appeals  should  be  restricted  to  cases  where  the  presiding  official 
allows  them  since  he  is  best  qualified  to  determine  whether  the  proceeding 
will  be  expedited,  rather  than  delayed,  by  such  an  allowance,  and  further 
whether  the  rights  of  any  party  to  the  proceeding  would  be  prejudiced  thereby. 
In  this  respect,  the  Board’s  procedures  are  consistent  with  those  employed  in 
connection  with  the  allowance  of  interlocutory  appeals  from  orders  of  the 
district  courts.  (See  28  U.S.C.  1292.)  The  Board  is  unaware  of  any  com¬ 
plaint  concerning  its  procedures  in  this  area,  and  the  provision  permitting  an 
appeal  from  the  denial  of  an  application  for  an  interlocutory  appeal  would  only 
serve  to  delay  the  Board’s  proceedings.  The  Board,  therefore,  is  opposed  to  the 
provision  in  this  section  which  would  authorize  appeals  to  the  agency  from 
denials  of  an  allowance  of  an  interlocutory  appeal  by  the  presiding  officer 
where  the  examiner  has  not  consented  to  such  an  appeal. 

3.  The  Board  is  opposed  to  section  7(b)(8),  which  would  authorize  presid¬ 
ing  officers  to  dispose  of  motions  for  summary  decisions.  The  Board  presently 
exercises  this  authority  and.  under  Reorganization  Plan  No.  3,  is  authorized  to 
delegate  this  power  to  the  presiding  officers.  In  the  Board’s  opinion,  the  extent 
to  which  presiding  officers  should  be  authorized  to  rule  on  summary  motions 
should  be  left  to  the  discretion  of  the  agency. 

C.  Proposed  provisions  relating  to  decisions  and  appeal  and,  review  within  the 
agency 

1.  Section  5(a)(6)  provides  for  an  extension  of  “separation  of  functions” 
so  as  to  encompass  the  presiding  officers  and  members  of  the  agency  appeal 
boards  as  well  as  to  embrace  those  proceedings  presently  exempt  from  its 
coverage,  i.e.,  those  involving  the  determination  of  initial  licenses  or  the  appli¬ 
cation  of  rates,  facilities,  or  practices  of  public  utilities  or  carriers.  The  effect, 
therefore,  would  be  to  preclude  presiding  officers  and  members  of  appeal 
boards  from  consulting  with  any  person  or  agency  on  any  fact  in  issue  in 
licensing  and  ratemaking  proceedings  unless  notice  and  opportunity  for  parties 
to  participate  were  given.  The  Board  is  of  the  view  that  the  present  exemption 
should  be  retained,  in  that  there  is  a  genuine  need  for  presiding  officers,  as  well 
as  members  of  appeal  boards,  to  consult  with  disinterested  members  of  the 
Board’s  staff  on  factual  as  well  as  policy  matters  involved  in  the  complicated 
licensing  and  rate  cases  before  the  Board.  Since  the  Board  is  not  aware  of 
any  factual  basis  which  would  call  for  a  more  stringent  separation  of  func¬ 
tions  than  those  which  presently  exist  with  respect  to  licensing  and  rate  mat¬ 
ters,  the  Board  believes  that  the  disadvantages  of  the  proposal  to  eliminate  the 
exemption  outweigh  the  advantages,  and  is  therefore  opposed  to  its  enactment. 

2.  Section  8  of  the  bill,  relating  to  decisions  and  appeal  and  review  within 
the  agency,  appear  to  be  designed  to  encourage  to  the  fullest  extent  final  deci¬ 
sions  by  hearing  officers,  with  limited  review  by  appeal  boards,  in  part  to  afford 
greater  opportunity  to  the  agency  heads  for  the  formulation  of  policy  through 
freeing  them  from  the  burdens  of  routine  adjudication,  and  in  part  to  give  greater 
effect  to  the  decisions  of  presiding  officers.  Thus,  while  any  party  may  appeal 
as  a  matter  of  right  to  the  appeal  board,  only  a  private  party  may  request  the 
agency  to  entertain  the  appeal,  and  these  appeals  are  discouraged  in  that,  if  the 
agency  denies  the  request,  the  decision  of  the  presiding  officer  shall  be  deemed 
affirmed  and  shall  become  that  of  the  agency.  There  is  no  provision  for  an  ap¬ 
peal  to  the  agency  from  a  decision  of  the  appeal  board,  but  the  agency  may,  in  its 
discretion,  order  review  of  a  decision  of  a  presiding  officer  or  of  the  appeal  board 
on  grounds  that  the  decision  or  action  is  contrary  to  law  or  agency  policy,  that  it 
wishes  to  reconsider  its  policy,  or  that  a  novel  question  of  policy  is  presented. 

As  previously  stated,  the  Board,  pursuant  to  Reorganization  Plan  No.  3,  has 
delegated  its  decisional  functions  in  most  proceedings  to  the  Board's  hearing  ex¬ 
aminers,  with  a  right  of  discretionary  review'  in  the  Board.  Additionally,  the 
Board,  under  Reorganization  Plan  No.  3,  is  empowered  to  establish  divisions  or 
to  create  employee  boards  which  could  entertain  appeals  from  hearing  examiners’ 
decisions,  with  a  discretionary  right  of  review  in  the  Board  from  the  action  of  the 
appeal  division  or  panel  so  created.  Accordingly,  wffiile  the  Board  is  of  the  view 
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that  there  is  no  need  for  legislation  to  empower  the  Board  to  delegate  its  deci¬ 
sional  and  reviewing  functions  to  subordinate  officials  within  the  agency,  it 
would  favor  a  provision  to  such  effect  in  section  8  of  the  present  act  to  make  it 
clear  that  such  delegations  are  proper.  For  this  reason,  the  Board  lias  endorsed 
recommendation  No.  9  of  the  administrative  conference  so  providing. 

However,  some  of  the  proposals  contained  in  section  8  are,  in  the  Board's 
view,  unnecessary  to  achieve  the  objectives  sought,  and  would  create  undesirable 
results.  Thus,  if  the  purpose  is  to  preclude  an  agency  from  the  necessity  of  en¬ 
tertaining  appeals,  the  provision  enabling  a  private  party  to  immediately  appeal 
to  an  agency  appears  inconsistent  with  such  an  objective.  Also,  it  is  believed 
that  an  agency  should  be  empowered,  on  its  own  initiative  or  at  the  request  of 
any  party,  to  grant  discretionary  review  of  either  a  presiding  officer’s  decision  or 
that  of  an  appeal  board,  with  the  same  powers  being  vested  in  the  agency  as  are 
vested  in  the  presiding  officer  if  the  agency  cares  to  exercise  those  powers. 
Those  regulatory  agencies  such  as  the  Board  who  are  charged  with  responsibility 
for  public  utility  regulation  in  broad  areas  affecting  the  national  welfare  neces¬ 
sarily  must  have  greater  freedom  of  action  in  reviewing  subordinates’  decisions 
than  those  agencies  dealing,  for  example,  with  the  qualifications  of  individuals 
for  occupational  licenses  in  relatively  narrow  fields.  A  factual  determination 
concerning  an  air  carrier’s  qualifications,  the  selection  of  a  given  air  carrier  to 
provide  a  particular  service,  or  concerning  any  significant  matter  affecting  the 
amount  of  subsidy  mail  pay  a  carrier  is  to  receive,  may  have  as  much  a  sig¬ 
nificance  to  the  overall  public  interest  as  a  so-called  policy  question.  This  is  not 
to  say  that  an  agency  should  provide  de  novo  review  in  all  cases,  and  the  Board 
does  not  now  do  so.  The  point  is  that  this  is  a  matter  believed  best  left  to  the 
agency  to  determine  in  the  light  of  its  particular  problems  and  responsibilities. 

D.  Proposed  provisions  concerning  judicial  review 

Under  the  Federal  Aviation  Act,  as  in  the  case  of  most  regulatory  statutes, 
judicial  review  of  agency  action  is  generally  confined  to  that  specified  in  the 
statute  (review  in  a  circuit  court  of  the  United  States  pursuant  to  49  U.S.C. 
1486),  with  occasional  challenges  in  district  courts  to  actions  which  for  one 
reason  or  another  do  not  fall  within  the  scope  of  the  statutory  review  provision. 
Thus,  the  provisions  relating  to  judicial  review  set  forth  in  the  Administrative 
Pi’ocedure  Act  are  merely  supplemental  to  the  express  review  provisions  con¬ 
tained  in  the  basic  regulatory  statutes,  and  any  proposed  revision  of  section  10 
should  continue  to  represent  an  accommodation  of  the  Administrative  Procedure 
Act  provisions  to  the  basic  review  provisions  specified  in  these  other  statutes. 
In  the  light  of  this  principle,  the  following  modifications  of  the  bill  are  sug¬ 
gested  : 

1.  Section  10(a)  of  the  bill  would  confer  a  right  of  review  in  “any  person 
adversely  affected  in  fact  by  any  reviewable  agency  action,”  as  contrasted  to  the 
existing  section  10(a)  of  the  act,  which  grants  standing  to  seek  review  to  persons 
“suffering  legal  wrong”  or  “adversely  affected  or  aggrieved”  by  the  action  “within 
the  meaning  of  any  relevant  statute.”  We  interpret  the  present  section  10(a) 
provision  as  meaning  that  a  person  not  having  standing  to  obtain  review  under 
the  basic  regulatory  statute  would  also  lack  standing  under  section  10.  The 
proposed  change  is  susceptible  of  being  interpreted  as  conferring  standing  to 
obtain  district  court  review  upon  persons  who  could  not  obtain  review  under 
the  express  statutory  review  provisions — an  incongruous  result.  Further,  if  the 
committee  is  of  the  view  that  the  class  of  persons  who  should  have  standing  and 
be  entitled  to  statutory  review  of  any  agency’s  final  orders  should  be  enlarged, 
this  should  be  accomplished  by  amending  the  basic  regulatory  statutes  rather 
than  by  modifying  section  10(a)  of  the  act. 

2.  Section  10(b)  of  the  bill  provides  that  the  district  courts  of  the  United 
States  shall  have  jurisdiction  to  review  agency  action  reviewable  under  the  act, 
except  where  a  statute  provides  for  judicial  review  in  a  specific  court  and  juris¬ 
diction  to  “protect  the  other  substantial  rights  of  any  person  in  an  agency 
proceeding.”  In  the  absence  of  a  definition  of  what  is  meant  by  “other  sub¬ 
stantial  rights,”  the  Board  is  opposed  to  the  specific  provision  on  the  ground  that 
it  is  ambiguous,  vague,  and  can  only  serve  to  foster  litigation. 

3.  Section  9(b)  of  the  bill  provides  that  a  reviewing  court  may  find  that  pub¬ 
licity  issued  by  an  agency  or  any  member  of  its  staff,  which  discredits  or  dis¬ 
parages  a  person  under  investigation  or  a  party  to  a  proceeding,  constitutes  a 
prejudicial  prejudging  of  the  issues  in  controversy,  and  therefore  may  set  aside 
agency  action  taken  against  such  a  person  or  party  or  enter  any  other  orders 
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it  deems  appropriate.  The  Board  is  of  the  view  that  agency  action  of  the 
character  here  described  occurs  so  infrequently  that  there  exists  no  necessity  for 
such  a  provision  in  the  Administrative  Procedure  Act,  and  that  such  matters 
can  be  handled  on  an  ad  hoc  basis  by  the  courts.  Further,  to  the  extent  such  a 
provision  is  necessary,  it  should  be  restricted  to  publicity  which  occurs  during 
the  pendency  of  the  proceeding. 

The  Board  has  been  advised  by  the  Bureau  of  the  Budget  that  there  is  no 
objection  to  the  submission  of  this  report  from  the  standpoint  of  the  administra¬ 
tion’s  program. 


U.S.  Civil  Service  Commission, 

Washington,  D.C.,  May  11, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  March  24,  1965,  request¬ 
ing  a  report  on  S.  1336,  a  bill  “to  amend  the  Administrative  Procedure  Act,  and 
for  other  purposes.” 

While  in  some  respects  S.  1336  is  an  improvement  over  S.  1663  of  the  8Sth  Con¬ 
gress,  the  Commission  finds  objectionable  certain  provisions  of  sections  5,  6,  and 
8.  These  provisions  will  make  the  act  applicable  to  a  number  of  employee  cases 
(sec.  5)  that  were  formerly  excluded  under  the  exemption  of  matters  relating  to 
the  selection  and  tenure  of  officers  and  employees  of  the  United  States ;  will  pro¬ 
vide  for  the  right  of  counsel  to  persons  appearing  in  the  course  of  an  investiga¬ 
tion  (sec.  6)  :  and  require  that  the  decision  of  the  presiding  officer  be  final  unless 
appealed  or  reviewed  with  the  appeal  being  heard  by  special  boards  composed  of 
agency  members,  examiners  or  both  (sec.  8).  In  this  connection  I  would  like 
to  make  the  following  comments  : 

(1)  I  recognize  the  great  value  of  the  procedures  provided  by  the  Administra¬ 
tive  Procedure  Act  in  matters  relating  to  the  exercise  of  Government  authority 
affecting  the  rights  of  citizens,  and  I  am  not  questioning  this  aspect  of  the  Admin¬ 
istrative  Procedure  Act. 

(2)  My  concern  is  solely  with  the  consequences  of  the  application  of  the  act 
to  the  many  thousands  of  personnel  actions  that  Federal  agencies  take  as  em¬ 
ployers  regarding  their  employees  in  their  regular  exercise  of  their  personnel 
management  responsibilities. 

(3)  Federal  employees  already  have  many  procedural  protections  designed  spe¬ 
cifically  for  employee-employer  relationships.  The  Civil  Service  Commission  has 
played  an  important  part  in  this  regard.  We  have  been  responsible  for  adminis¬ 
tration  of  certain  aspects  of  the  employee  protection  provisions  of  the  Lloyd- 
La  Follette  Act  of  1912,  and  the  Veterans’  Preference  Act  of  1944.  The  Civil 
Service  Commission  was  instrumental  in  promoting  the  issuance  by  President 
Kennedy,  in  January  1962,  of  two  Executive  orders  which  reinforced  protections 
available  to  employees.  Executive  Order  10987  established  a  new  appeals  system 
within  the  Federal  agencies  covering  adverse  actions  such  as  separations  and 
demotions.  Executive  Order  10988  provided  the  basis  for  the  establishment  of 
agency  grievance  procedures.  Executive  Order  10988  also  provided  for  the  ex¬ 
tension  to  nonveterans  in  the  competitive  service  of  appeal  rights  in  adverse 
action  cases  similar  to  that  which  had  been  granted  to  veterans  in  the  Federal 
service. 

In  addition  to  the  thousands  of  personnel  actions  reviewed  by  agencies  each 
year,  the  Civil  Service  Commission  during  this  last  fiscal  year  processed  over 
2,000  appeals  from  employees  in  the  Federal  service. 

I  believe  that  the  systems  presently  existing  within  the  Federal  service  have 
demonstrated  their  value  as  means  of  protecting  emjfioyees  from  arbitary  actions, 
while  at  the  same  time  permitting  reasonable  effectiveness  of  agency  personnel 
operations.  S.  1336  would  impose  upon  the  Federal  Government  as  an  employer 
procedures  for  handling  employee  complaints  and  dissatisfactions  which  are  not 
normally  imposed  on  employers  in  the  private  sphere.  Yet,  the  Federal  Govern¬ 
ment  generally  already  extends  to  its  employees  far  greater  rights  and  protec¬ 
tions  than  for  the  most  part  exist  in  the  private  sector  of  the  economy. 

i(4)  S.  1336.  by  requiring  that  the  decision  of  the  hearing  officer  be  final  unless 
subject  to  agency  appeal  and  review,  would  seriously  interfer  with  the  exercise  of 
administrative  responsibility  by  agency  officials.  Agency  officials  must  have  the 
authority  to  make  decisions  affecting  the  performance  of  work  and  the  conduct 
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of  their  employees  and  there  should  be  opportunity,  where  appropriate,  for  re¬ 
view  of  such  actions  by  higher  level  officials  in  the  agency. 

(5)  Under  present  procedures,  the  members  of  the  Board  of  Appeals  and  Re¬ 
view  of  the  Commission,  and  various  members  of  appeals  boards  in  agencies  are 
not  “hearing  examiners”  under  section  11  of  the  Administrative  Procedure  Act. 
S.  1336  requires  that  members  of  appeals  boards  be  agency  members  or  hearing 
examiners.  This  is  another  example  of  the  impact  of  the  bill  upon  what  we  be¬ 
lieve  to  be  internal  matters  between  the  Government  as  an  employer  and  its 
employees.  Not  all  agencies  have  appeal  boards,  many  appeals  are  decided  by 
persons  acting  under  delegated  authority  from  the  agency  head.  The  provision 
that  appeals  be  decided  by  a  board  of  agency  members  or  hearing  examiners  will 
only  complicate  the  disposition  of  appeals. 

(6)  Application  of  the  formal  procedures  of  the  Administrative  Procedure  Act 
to  separation  actions  in  the  Federal  service  would  tend  to  make  it  even  more 
difficult  than  at  present  to  eliminate  inefficient  employees  from  the  Federal  rolls, 
and  it  would  seriously  handicap  the  Government  in  its  continuing  effort  to  main¬ 
tain  high  standards  of  performance  and  service. 

(7)  The  Government  as  an  employer  must  have,  in  appropriate  areas,  authority 
over  its  employees  that  it  does  not  have  over  private  citizens,  or  it  could  not 
function  as  an  employer. 

(8)  The  provision  for  counsel  to  persons  appearing  in  the  course  of  an  in¬ 
vestigation  could  have  a  serious  impact  on  our  work.  The  Commission  conducts 
35,000  to  40,000  investigations  each  year.  The  time  that  is  presently  takes  to 
complete  an  investigation  will  be  increased  proportionately  with  the  number  of 
persons  who  avail  themselves  of  the  right  to  counsel.  We  think  that  this  is  a 
matter  that  could  be  more  appropriately  left  to  administrative  regulation  than 
imposed  by  statute. 

In  summary,  I  find  that  S.  1336  has  certain  provisions  which,  in  my  view,  are 
detrimental  to  the  best  interests  of  the  Federal  civil  service.  Over  the  years, 
the  Congress  has  provided  special  legislation  in  the  areas  of  discipline  of  Federal 
employees,  in  particular,  the  Lloyd-LaFollette  Act  of  1912  and  the  Veterans’ 
Preference  Act  of  1944.  In  neither  of  these  acts  has  the  Congress  extended 
rights  of  hearing  conforming  to  the  APA.  What  is  the  necessity  and  what  are 
the  reasons  for  the  change  at  this  time?  Unless  there  are  substantial  reasons 
for  modification  of  present  law  and  policy,  the  matter  of  discipline  of  Federal 
employees  should  be  left  for  administrative  determination  under  the  special 
laws  of  the  Congress. 

There  are  two  technical  matters  that  should  be  noted.  On  page  2,  line  3,  the 
word  “Territories”  appears.  There  are  no  more  Territories  since  the  admission 
of  Alaska  and  Hawaii  to  statehood.  The  word  should  either  be  changed  to 
“territories”  or  omitted. 

On  page  33,  line  13.  the  reference  to  the  “Classification  Act  of  1923”  is  erroneous. 
That  statute  was  repealed  when  the  Classification  Act  of  1949  was  enacted. 
The  references  to  sections  of  the  1923  act  on  lines  IT-16  are,  of  course,  also 
inaccurate.  Change  lines  13-16  to  read  as  follows  : 

“Classification  Act  of  1949,  as  amended,  except  that  the  provisions  of  sections 
507(a)  (5),  701(a)  (B),  and  702  of  said  Act,  as  amended,  and  the  provisions  of 
the  Performance  Rating  Act  of  1950,  as  amended,  shall  not  be  applicable.” 

For  the  reasons  set  forth  above  with  respect  to  Sections  5,  6,  and  8,  the 
Commission  is  opposed  to  the  enactment  of  this  bill. 

The  Bureau  of  the  Budget  advises  that  from  the  standpoint  of  the  adminis¬ 
tration’s  program  there  is  no  objection  to  the  submission  of  this  report. 

By  direction  of  the  Commission. 

Sincerely  yours, 


John  W.  Mact.  Jr., 

Chairman. 


Comptroller  General  of  the  United  States, 

Washington,  D.C.,  May  18, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate. 

Dear  Mr.  Chairman  :  Your  letter  of  April  27,  1965,  transmitted  a  copy  of 
S.  1336,  entitled  “A  bill  to  amend  the  Administrative  Procedure  Act,  and  for  other 
purposes,”  and  requested  our  report  thereon.  The  bill  constitutes  a  complete 
rewriting  of  the  existing  Administrative  Procedure  Act. 
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We  have  always  taken  the  view  that  the  General  Accounting  Office  is  not  to 
be  regarded  as  falling  within  the  purview  of  the  Administrative  Procedure  Act 
As  you  know,  our  Office  is  the  agency  of  Congress  to  check  on  the  financial  trans¬ 
actions  of  the  Government.  It  was  created  by  the  Budget  and  Accounting  Act, 
1921,  as  an  arm  of  the  Congress  and  has  since  been  a  part  of  the  legislative  branch 
of  the  Government,  as  was  emphasized  by  the  Congress  in  the  1945  Reorganization 
Act  and  again  in  the  1949  Reorganization  Act.  Statutes  enacted  subsequent  to 
1921,  principally  the  Government  Corporation  Control  Act,  the  Post  Office  Depart¬ 
ment  Financial  Control  Act  of  1950,  and  the  Budget  and  Accounting  Procedures 
Act  of  1950  have  added  to  the  powers  and  duties  of  the  Office.  The  responsibili¬ 
ties  given  to  the  Comptroller  General  and  the  General  Accounting  Office  by  the 
1921  act  and  subsequent  legislation  include  the  making  of  independent  audits  and 
investigations  of  financial  transactions ;  prescribing  principles,  standards,  and  re¬ 
lated  requirements  for  accounting  to  be  observed  by  the  executive  agencies ; 
settling  claims  by  and  against  the  United  States  ;  rendering  decisions  pertaining  to 
Government  fiscal  matters;  and  reporting  to  the  Congress  the  results  of  their 
work,  including  recommendations  to  further  the  effectiveness  of  Government 
financial  operations  and  to  promote  economy  and  efficiency  in  Government  opera¬ 
tions. 

The  functions  of  those  agencies  which  operate  under  the  Administrative  Pro¬ 
cedure  Act  are  primarily  those  of  administrative  tribunals  in  administering 
statutes  affecting  the  members  of  the  general  public  by  the  exercise  of  their 
authority  to  grant  licenses,  permits,  and  other  privileges,  to  to  impose  certain 
penalties  or  sanctions.  But  the  General  Accounting  Office  is  in  no  sense  a  regu¬ 
latory  body,  since  it  does  not  undertake  to  regulate  private  business  or  restrict 
the  exercise  of  private  rights.  The  functions  and  procedural  methods  of  our  Office 
are  thus  believed  to  be  different  from  the  practice  of  those  agencies  which  the  act 
was  intended  to  reach.  There  follows  a  section-by-section  analysis  of  the  Admin¬ 
istrative  Procedure  Act  as  it  relates  to  our  operations. 

5  U.S.C.  1002,  Public  information  (sec.  3  of  S.  1336) 

While  we  consider  that  the  present  Administrative  Procedure  Act  does  not 
apply  to  the  General  Accounting  Office,  we  recognize  that  certain  information 
concerning  its  activities  must  be  made  available  to  the  public.  Thus,  in  accord 
with  the  purpose  of,  but  not  pursuant  to,  5  U.S.C.  1002,  the  General  Accounting 
Office  publishes  in  the  Federal  Register  all  information  concerning  its  operations 
which  is  of  interest  to  the  public.  This  includes  information  with  respect  to 
where  claims  may  be  filed,  where  information  relating  to  claims  may  be  ob¬ 
tained,  and  how  recognition  as  an  attorney  or  agent  may  be  obtained.  Opinions 
of  the  Comptroller  General  or  general  import  are  available  to  the  public  in  pub¬ 
lished  form  and  persons  having  a  direct  and  immediate  interest  in  any  trans¬ 
action,  or  their  duly  authorized  legal  representatives,  may  be  permitted  access 
to  records  of  the  General  Accounting  Office  for  the  examination  of  their  claims, 
upon  a  satisfactory  showing  as  to  the  reasons  therefor. 

In  this  connection,  we  note  that  subsections  3(c)  and  3(e)  of  S.  1336  are 
substantially  identical  with  subsections  (b)  and  (c)  of  section  161  of  the 
Revised  Statutes  of  the  United  States  (5  U.S.C.  22)  as  proposed  by  H.R.  5012, 
89th  Congress.  There  is  enclosed  for  your  information  a  copy  of  our  report 
on  that  bill  to  the  House  Committee  on  Government  Operations  dated  March  25, 
1965,  B-130411.  The  views  expressed  therein  would  be  equally  applicable  to 
subsections  3(c)  and  3(e)  of  S.  1336  if  the  bill  is  made  applicable  to  the  General 
Accounting  Office. 

5  U.S.C.  1003,  Rulemaking  (sec.  If  of  S.  1336) 

With  respect  to  provisions  relating  to  the  rulemaking  process,  the  regulations 
issued  by  the  General  Accounting  Office  are  not  concerned  with  prescribing  the 
limits  of  permissible  conduct  of  the  public  generally  or  with  the  periodic 
modification  of  such  limits.  Such  regulations  deal  solely  with  the  internal 
functions  of  the  Government  in  matters  relating  to  the  accounting  for  appro¬ 
priated  moneys.  The  only  exception  to  this  general  statement  would  be,  under 
the  definition  of  rule  contained  in  5  U.S.C.  1001(c)  and  section  2(c)  of  S.  1336, 
our  rule  concerning  recognition  of  attorneys,  agents,  and  other  persons  to  repre¬ 
sent  claimants  before  the  General  Accounting  Office. 

5  U.S.C.  1001f  through  1007  and  1010,  Adjudications  and  hearings  (sec.  5  through 
8  and  11  of  S.  1336) 

The  provisions  relating  to  administrative  adjudication  predicated  upon  formal 
hearings  are  not  considered  applicable  to  the  General  Accounting  Office,  since 
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there  is  no  statutory  requirement  that  formal  hearings  be  granted  to  claimants 
before  our  Office. 

As  a  general  propositon,  no  real  need  exists  in  connection  with  claims  con¬ 
sidered  by  the  General  Accounting  Office  for  taking  oral  testimony,  cross-examin¬ 
ing  witnesses,  etc.,  because  the  facts  usually  are  not  in  dispute.  There  is  gen¬ 
erally  involved  only  the  application  of  established  legal  principles  upon  reported 
facts. 

Under  existing  procedure  of  the  General  Accounting  Office — which  has  been 
in  effect  for  a  considerable  number  of  years — when  a  claim  is  settled  the  claim¬ 
ant  is  notified  promptly  of  the  action  taken  and  the  reasons  therefor.  If  a  claim¬ 
ant  is  dissatisfied  with  the  action  taken  he  may  request  review  thereof,  upon 
receipt  of  which  request  the  entire  matter  is  reviewed  and  a  decision  rendered 
thereon  by  the  Comptroller  General.  The  employees  who  participate  in  the  study 
and  preparation  of  the  claim  for  the  Comptroller  General’s  consideration  are 
not  the  same  employees  as  those  who  considered'  and  acted  upon  the  claim  when 
originally  settled.  If  the  settlement  is  sustained  on  appeal,  the  claimant  yet 
may  submit  additional  evidence  and  request  further  consideration  of  the  case. 
It  is  the  practice  to  reply  to  all  communications  received  from  a  claimant  re¬ 
specting  a  claim  and  to  continue  consideration  thereof  so  long  as  it  is  considered 
any  useful  purpose  will  be  served  thereby.  The  procedure  is  free  from  techni¬ 
calities  and  formal  rules  and,  regardless  of  the  amount  involved  or  the  financial 
status  of  the  claimant,  he  is  permitted  without  expenditure  of  funds  for  counsel, 
■witnesses,  etc.,  to  have  his  claim  considered  on  the  written  record  in  a  manner 
less  formal  than  ordinarly  prevails  in  the  courts.  Further,  in  the  event  a  claim¬ 
ant  or  his  authorized  representative  desires  a  conference  with  respect  to  his 
case,  such  a  conference  is  arranged  upon  request. 

While  persons  involved  in  matters  before  the  General  Accounting  Office  are 
never  compelled  to  appear  before  any  representative  thereof,  as  covered  by  5 
U.S.C.  1005  (or  sec.  6  of  S.  1336),  all  persons  having  a  claim  or  other  rights 
assertable  in  the  General  Accounting  Office  may  prosecute  such  claim  or  right 
individually  or  through  a  recognized  attorney  or  agent. 

.5  U.S.C.  100S,  Sanctions  and  licenses  (sec.  9  of  S.  1836) 

The  General  Accounting  Office  does  not  grant  licenses  or  impose  sanctions. 

5  U.S.C.  1009,  Judicial  review  (sec.  10  of  S.  1336 ) 

In  the  vast  majority  of  cases,  persons  having  claims  cognizable  by  the  General 
Accounting  Office  may  present  them  to  the  Court  of  Claims  (28  U.S.C.  1491)  or 
the  U.S.  District  Court  (28  U.S.C.  1346)  before,  during  or  after  consideration  by 
the  General  Accounting  Office,  provided,  of  course,  they  do  so  during  the  period 
of  limitations  fixed  by  statute,  wherein  the  law  and  the  facts  are  determined 
de  novo.  And  this  right  prevails  irrespective  of  the  Administrative  Procedure 
Act.  Generally,  therefore,  if  any  dispute  with  a  claimant  exists  with  respect  to 
essential  facts,  or  if  for  any  reason  a  claimant  is  dissatisfied  with  the  action 
of  the  General  Accounting  Office  and  desires  a  formal  hearing  in  the  matter  with 
an  opportunity  to  present  oral  evidence,  and  to  examine  and  cross-examine  wit¬ 
nesses,  he  has  an  adequate  remedy. 

If  this  section  were  made  applicable  to  the  General  Accounting  Office,  it  would 
apparently  make  claims  settlements  and  possibly  decisions  relating  to  availa¬ 
bility  of  appropriations  subject  to  a  direct  review  by  the  courts,  although  on  the 
basis  of  a  record  established  by  the  court.  It  would  also  enable  the  courts, 
not  only  to  render  judgments  affecting  the  liability  of  the  United  States  but 
would  enable  them  to  direct  or  restrain  decisions  on  fiscal  matters  which  are  now 
for  the  determination  of  the  Comptroller  General.  While  we  cannot  foresee 
whether  there  are  grounds  for  serious  objection  to  rendering  of  monetary  judg¬ 
ments  in  this  fashion,  we  do  believe  the  Comptroller  General  cannot  function 
effectively  as  the  agent  of  Congress  if  his  decisions  in  matters  confided  to  his 
judgment  with  respect  to  fiscal  transactions  generally  are  made  subject  to  injunc¬ 
tive  processes  of  the  courts. 

In  light  of  the  above,  we  do  not  consider  that  the  provisions  of  S.  1336  are  or 
should  be  applicable  to  the  General  Accounting  Office.  In  summary,  we  believe 
that  the  application  of  the  bill  to  our  Office  is  unnecessary  because  the  pro¬ 
cedures  of  our  Office  now  meet  the  purposes  of  the  bill  to  the  extent  desirable 
and  because  claimants  may  now  resort  to  the  courts  in  a  proceeding  de  novo 
before,  during,  or  after  consideration  of  their  claims  here.  Moreover,  we  are 
apprehensive  that,  in  subjecting  the  functions  of  our  Office  to  the  broad  injunc¬ 
tive  processes  of  the  courts,  its  usefulness  as  an  agent  of  Congress  would  be 
impaired.  If  the  committee  has  any  doubt  that  the  General  Accounting  Office 
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is  outside  the  purview  of  S.  1336  as  it  is  now  written,  we  recommend  that  the 
committee  amend  the  bill  so  as  to  specifically  exclude  the  General  Accounting 
Office. 

In  the  interest  of  editorial  accuracy,  the  word  “interetsed”  in  line  10  on  page 
9  should  be  changed  to  “interested”. 

Sincerely  yours, 

Joseph  Campbell, 

Comptroller  General  of  the  United  States. 

COMPTEOLLEE  GENERAL  OF  THE  UNITED  STATES, 

Washington,  D.C.,  March  25, 1965. 

Hon.  William  L.  Dawson, 

Chairman,  Committee  on  Government  Operations, 

House  of  Representatives. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  letter  of  February  19,  1965, 
requesting  our  comments  on  H.R.  5012  which  proposes  to  amend  section  161  of 
the  Revised  Statutes  (5  U.S.C.  22)  with  respect  to  the  authority  of  Federal 
officers  and  agencies  to  withhold  information  and  limit  the  availability  of 
records. 

The  proposed  legislation  apparently  is  designed  to  permit  any  person  to 
examine  the  records  of  every  Federal  agency  except  for  those  records  which  fall 
within  the  eight  categories  listed  in  the  proposed  subsection  (c).  The  bill  also 
provides  that  upon  complaint  of  a  person  denied  access  to  any  public  record, 
the  appropriate  Federal  district  court  shall  have  jurisdiction  to  order  the  pro¬ 
duction  of  any  agency  records  or  information  improperly  withheld  from  the 
complainant. 

We  are  in  general  agreement  with  the  concept  that  governmental  informa¬ 
tion  and  records  should  be  made  available  at  the  request  of  the  public  to  the 
maximum  reasonable  extent,  under  appropriate  safeguards.  However,  we  be¬ 
lieve  the  reference  to  “any  person”  is  too  broad.  This  language  would  make 
it  mandatory  for  an  agency  to  open  its  records  to  subversives,  aliens — even 
enemy  aliens,  to  claim  hunters,  and  to  others  whose  interests  might  be  adverse 
to  the  Government.  We  think  that  the  individuals  being  given  access  to  Gov¬ 
ernment  records  should,  at  least,  be  citizens  of  the  United  States,  and  demon¬ 
strate  that  their  interest  in  the  records  is  not  adverse  to  the  Government’s 
interest. 

We  believe,  also,  that  it  should  be  made  clear  either  in  the  law  or  jts  legis¬ 
lative  history,  that  the  agency  may  require  in  its  regulations  an  identification 
of  documents  to  be  produced ;  that  it  may  postpone  production  of  documents 
which  are  necessary  to  the  Government’s  current  consideration  of  a  matter; 
that  the  records  are  to  be  made  available  only  for  inspection,  their  custody 
remaining  in  the  Government  agency;  and  that  a  reasonable  charge  may  be 
made  for  services  rendered  the  public. 

We  have  no  basis  for  estimating  the  additional  cost  which  might  result  from 
servicing  legislation  such  as  this,  but  we  would  expect  that  a  charge  for  the 
service  might  discourage  frivolous  requests  and  at  the  same  time  conform  with 
the  policy  of  section  501  of  the  act  of  August  31,  1951  (65  Stat.  290,  5  U.S.C.  140). 

In  addition  to  the  above  general  comments,  we  have  some  question  as  to  how 
several  of  the  eight  stated  exceptions  would  apply  to  several  categories  of  files 
maintained  by  the  General  Accounting  Office.  In  this  connection  the  divisions 
and  offices  of  the  General  Accounting  Office  prepare  and  maintain  certain  records 
which  we  believe  should  be  exempted  from  public  disclosure  requirements. 
These  include — 

1.  Memorandums  between  or  within  divisions  concerning  legal  or  policy 
matters,  reviews  of  drafts  of  audit  reports,  letters  to  congressional  commit¬ 
tees  and  Members  of  the  Congress,  letters  to  heads  of  agencies  and  others,  and 
preliminary  drafts  of  decisions  of  the  Comptroller  General. 

2.  The  working  files  relating  to  the  material  contained  in  the  audit  and 
report  manuals  and  the  manuals  themselves. 

3.  Personnel  and  administrative  files  relating  to  such  things  as  assign¬ 
ments,  promotions,  and  performance  of  staff  members. 

4.  Audit  and  investigative  working  papers. 

While  items  in  the  first  category  usually  relate  to  matters  of  law  and  policy, 
there  would  be  many  cases  where  they  would  not  be  solely  related  to  such  mat¬ 
ters.  In  addition  we  do  not  believe  drafts  of  decisions  of  the  Comptroller  Gen¬ 
eral  should  be  made  available  to  the  public.  Accordingly,  we  recommend  that 
the  word  “solely”  be  deleted  from  the  exception  set  out  in  subsection  (c)  (5)  of 
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the  bill,  and  that  the  words  “and  preliminary  drafts  of  decisions”  be  inserted 
after  the  word  “letters”  in  subsection  (c)  (5). 

Items  in  categories  2  and  3  above  apparently  would  be  exempt  from  the  pro¬ 
visions  of  the  bill  by  reason  of  exclusions  provided  in  subsections  (c)  (5)  and 
(c)  (6),  respectively,  the  internal  policy  instructions  for  our  personnel  contained 
in  our  audit  and  report  manuals  being  intro-agency  memorandums  dealing  with 
policy  within  subsection  (c)(5).  We,  therefore,  make  no  recommendations  in 
regard  thereto.  We  do  believe,  however,  that  the  language  in  subsection  (c)  (6) 
“the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy”  is  so  indefinite  that  the  legislative  intent  should  be  clearly 
set  out  in  the  committee  reports. 

Audit  and  investigative  working  papers  referred  to  in  category  4  above,  ap¬ 
parently  would  not  be  exempt  from  public  examination  under  the  language  of 
the  proposed  legislation. 

Audit  working  papers,  while  primarily  an  accumulation  of  factual  information 
obtained  from  the  records  of  agencies  and  contractors,  also  contain  analyses, 
records  of  discussions  with  individuals,  personal  opinions  of  individuals,  poten¬ 
tial  audit  leads,  all  of  which  may  not  be  confirmed  on  further  examination,  and 
thus  the  disclosure  of  which  may  lead  to  erroneous  judgments  by  uninformed 
readers  or  may  be  harmful  to  the  individuals  involved.  Moreover,  disclosure  of 
information  in  audit  files  may  jeopardize  the  Government’s  position  in  situations 
in  which  there  may  be  legal  actions  contemplated  or  in  process. 

With  respect  to  audits  of  contractors,  our  working  papers  oftentimes  will  in¬ 
clude  information  that  could  be  construed  as  trade  secrets  and  commercial  or 
financial  information  of  a  privileged  or  confidential  nature.  While  it  would 
appear  that  this  type  of  information  would  be  excluded  from  the  coverage  of  the 
bill  by  subsection  (c)  (4),  there  is  no  assurance  that  the  courts  would  agree. 

Many  files  also  include  identification  of  informants,  the  source  of  allegations 
made  in  confidence,  and  requests  for  information  by  the  Congress,  its  committees 
or  its  Members,  the  disclosure  of  which  might  be  harmful  to  the  informants,  or 
in  the  case  of  requests  from  Congress,  its  committees,  or  its  Members,  the  dis¬ 
closure  of  such  requests  may  not  be  desired  by  the  congressional  interest.  The 
files  also  often  contain  references  to  individuals  and  officials  of  agencies  and 
contractors  which  may  or  may  not  appear  in  the  finally  issued  report.  However, 
their  mere  inclusion  in  working  papers  and  the  context  in  which  they  appear 
may  be  detrimental  to  the  individuals  or  violate  a  confidence  of  an  individual  if 
made  available  to  the  public  at  large. 

Our  audit  working  papers  many  times  will  also  contain  information  which  is 
specifically  exempted  from  release  to  the  public  by  the  proposed  bill.  Screening 
of  the  working  papers  to  exclude  such  information  would  be  impractical  and 
costly.  Also,  exhaustive  screening  would  not  assure  the  removal  of  all  such 
information. 

Under  the  provisions  of  49  U.S.C.  66  payment  for  transportation  services  fur¬ 
nished  the  United  States  is  made  upon  presentation  of  bills  therefor,  prior  to 
audit  and  settlement  by  the  General  Accounting  Office.  The  right  is  reserved, 
however,  to  set  off  any  overcharges  thus  made  from  any  amount  subsequently 
found  to  be  due  the  carrier.  49  U.S.C.  66  also  imposes  a  3-year  limitation  upon 
setoff  action  by  the  General  Accounting  Office  and  a  like  period  during  which 
claims  may  be  filed  by  carriers.  Any  claim  not  filed  prior  to  the  expiration  of 
the  period  of  limitation  is  forever  barred. 

During  the  fiscal  year  1964  we  audited  over  4.8  million  Government  bills  of 
lading  on  which  over  $897  million  were  paid  and  on  which  there  was  found  a  total 
of  over  $9.8  million  in  overcharges.  Undue  interference  with  the  orderly  and 
timely  audit  of  transportation  accounts  because  of  the  demand  of  persons  wish¬ 
ing  to  examine  vouchers  and  related  records  could  delay  our  settlement  of  trans¬ 
portation  accounts  beyond  the  3-year  period,  thus  depriving  the  Government  of 
recovery  of  overcharges. 

A  general  requirement  that  all  transportation  records  be  made  available  for 
examination  by  the  public  could  generate  large  scale  demands  by  commercial 
rate  auditing  organizations,  in  order  that  they  might  develop  undercharge  claims 
against  the  United  States,  determine  the  practice  and  traffic  distribution  patterns 
of  common  carriers,  or  to  secure  possible  future  clients  from  our  list  of  carriers 
indebted  to  the  Government.  In  this  connection,  we  understand  it  is  the  usual 
practice  for  such  organizations  to  share  any  recovery  of  undercharges  on  a  50-50 
basis. 

A  similar  situation  could  result  with  respect  to  the  records  maintained  in  our 
Claims  Division  in  that  there  could  arise  a  rash  of  “fishing  expeditions”  into  those 
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files  by  attorneys  and  others  in  search  for  bases  for  claims  against  the  Govern¬ 
ment.  These  files  of  settled  claims  contain  much  information  within  the  excep¬ 
tions  contained  in  this  bill  the  separation  of  which  before  permitting  examina¬ 
tion  would  be  a  costly  and  time-consuming  operation. 

However,  we  are  making  no  recommendation  with  respect  to  the  exclusion  of 
our  transportation  and  claims  records  from  the  bill  except  to  the  extent  they  are 
within  the  general  exclusions  recommended  herein  or  presently  contained  in  the 
bill,  but  wish  the  committee  to  be  aware  of  the  possible  results  if  the  legislation 
is  enacted  in  its  present  form. 

For  the  reasons  stated  above,  we  recommend  strongly  that  our  working  papers 
be  excluded  from  the  provisions  of  this  bill.  To  accomplish  this,  we  propose  lan¬ 
guage  along  the  following  lines  as  an  additional  exception  under  section  161(c)  : 

“Investigatory  and/or  audit  files  compiled  for  the  purpose  of  complying  with 
requests  for  information  by  the  Congress,  its  committees,  or  its  Members  or  for 
the  purpose  of  reporting  to  the  Congress  on  investigations  or  audits  made  pursu¬ 
ant  to  law.” 

The  inclusion  of  an  exception  of  this  nature  should  preclude  us  from  being  re¬ 
quired  to  make  information  available  to  individuals  that  would  be  detrimental 
to  the  interests  of  the  Government  since,  in  our  opinion,  all  of  the  work  of  the 
accounting  and  auditing  divisions  is,  as  required  by  law,  basically  for  the  purpose 
of  reporting  to  the  Congress,  its  committees  or  its  Members.  We  believe  that 
this  premise  should  be  brought  out  in  the  committee’s  report  on  this  bill. 

In  addition  to  the  reasons  stated  above  for  the  exclusion  of  information  fur¬ 
nished  by  informants  or  otherwise  submitted  in  confidence,  it  is  evident  that  if 
such  information  and  its  sources  are  divulged  to  the  public,  information  from 
such  sources  would  no  longer  be  available  to  the  Government.  Accordingly, 
we  recommend  that  an  additional  exception  be  added  to  subsection  (c)  to  the 
effect  that  disclosure  is  not  required  as  to  information  submitted  in  confidence 
pursuant  to  statute  or  published  rule  or  regulation  or  it  be  made  clear  in  the 
legislative  history  that  such  information  is  of  a  “privileged  or  confidential  nature” 
as  that  term  is  used  in  subsection  (c)  (4).  It  should  also  be  made  clear  that 
subsections  (c)  (3)  or  (c)  (4)  include  any  information  the  disclosure  of  which 
would  be  a  violation  of  18  U.S.C.  1905. 

We  would  like  to  point  out  that  a  number  of  files  consisting  of  accountable 
officers’  accounts  containing  such  items  as  vouchers,  contracts,  etc.,  are  in  the 
technical  custody  of  the  General  Accounting  Office  but  actually  in  the  physical 
possession  of  the  various  agencies.  We  assume  that  the  responsibility  of  com¬ 
plying  with  the  proposed  legislation  with  respect  to  those  files  would  be  the  re¬ 
sponsibility  of  the  agencies  having  physical  possession  of  such  files  and  that  we 
could  so  provide  in  our  regulations  under  subsection  ( a ) . 

In  order  to  assure  that  the  authority  of  the  General  Accounting  Office  or 
other  Federal  agencies  to  examine  agency  records  is  not  impaired  by  the  exclu¬ 
sions  set  out  in  subsection  (c),  we  suggest  that  there  be  included  in  section  2  of 
the  bill  a  provision  reading  that — 

“Nothing  contained  in  this  Act  shall  be  construed  as  in  any  way  diminishing 
the  authority  of  any  Federal  agency  to  examine  the  records  or  files  of  any  other 
agency  subject  to  the  provisions  of  this  Act.” 

Your  letter  of  February  19  also  requested  our  comments  on  H.R.  5013  through 
H.R.  5021  and  your  letters  of  February  24,  26,  and  March  2  and  15, 1965.  requested 
our  comments  on  H.R.  5237,  H.R.  5406,  H.R.  5520,  H.R.  5583,  and  H.R.  6172. 
Since  the  above-mentioned  bills  are  identical  with  H.R.  5012  considered  above, 
the  comments  contained  herein  are  likewise  applicable  to  those  bills. 

Sincerely  yours, 


Joseph  Campbell, 

Comptroller  General,  o  fthe  United  States. 


Department  of  Agriculture, 

Washington,  D.C.,  June  9, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Mr.  Chairman  :  On  May  14,  1965,  this  Department,  pursuant  to  your 
request  of  March  24,  submitted  an  initial  report  on  S.  1336,  a  bill  “To  amend  the 
Administrative  Procedure  Act  and  for  other  purposes.”  In  such  initial  report 
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the  Department  stated  that  it  was  making  a  careful  and  detailed  analysis  of  the 
changes  that  would  be  made  by  S.  1336,  including  the  effect  of  such  changes  on 
the  numerous  and  diversified  programs  of  the  Department.  We  have  completed 
such  analysis  and  are  enclosing  four  copies  thereof.  If  additional  copies  are 
desired  we  will  be  pleased  to  furnish  them. 

It  is  requested  that  the  enclosed  analysis  be  included  as  a  part  of  the  printed 
hearing  record  following  our  initial  report  dated  May  14. 

Your  cooperation  in  this  matter  is  greatly  appreciated. 

Sincerely  yours, 


John  A.  Schnittkes,  Under  Secretary. 


Detailed  Analysis  of  S.  1336  by  the  U.S.  Department  of  Agriculture  and 
Comments  Regarding  the  Impact  of  the  Proposed  Revision  of  the  Ad¬ 
ministrative  Procedure  Act  Upon  the  Programs  and  Activities  of  the 
Department 


(This  document  supplements  the  Department’s  initial  report  dated  May  14, 
1065,  in  which  the  Department  objected  to  the  complete  rewrite  approach  to 
amending  the  act  and  expressed  its  views  concerning  certain  major  changes 
contemplated  by  S.  1336.  The  Department’s  comments  herein  are  limited  to 
those  provisions  that  involve  changes  in  the  existing  act.) 


SECTION  2 - DEFINITIONS 

Subsection  2(a) 

S.  1336  would  add  the  word  “Commonwealths”  in  the  exceptions  to  the  defi¬ 
nition  of  “agency”  and  would  make  agencies  composed  of  representatives  of  the 
parties  or  of  representatives  of  organizations  of  the  parties  to  the  disputes  deter¬ 
mined  by  them  subject  to  section  4,  as  well  as  section  3.  These  changes  appear 
to  be  justifiable.  S.  1336  would  also  eliminate  the  exemption  of  functions  under 
certain  statutes  from  the  Administrative  Procedure  Act,  other  than  section  3 
thereof.  The  Department  has  no  objection  to  this  change  as  it  would  not  appear 
to  have  an  effect  on  the  operations  of  the  Department. 

Subsection  2(b) 

The  new  definition  of  “private  party”  appears  unnecessary.  Moreover,  the 
use  of  the  term  in  subsequent  provisions  of  the  bill  gives  rise  to  concern.  For 
example,  the  use  of  the  term  in  subsection  8(c)  (2)  gives  to  private  parties  cer¬ 
tain  rights  relating  to  a  determination  of  exceptions  by  an  agency  rather  than  an 
agency  appeal  board  while  denying  such  rights  to  Government  agencies  appearing 
as  parties  in  the  proceeding.  Further  comments  will  be  made  later  in  connec¬ 
tion  with  this  matter. 

Subsections  2  (c)  and  (d) 

The  Administrative  Procedure  Act,  in  its  definition  of  “rule,”  includes  any 
agency  statement  of  general  “or  particular”  applicability  and  future  effect  and 
provides  that  the  term  includes  the  “approval  or  prescription  for  the  future 
of  rates,  wages,  corporate  or  financial  structures  or  reorganizations  thereof, 
prices,  facilities,  appliances,  services  or  allowances  therefor  or  of  valuations, 
costs,  or  accounting,  or  practices  bearing  upon  any  of  the  foregoing.”  S.  1336 
would  strike  the  words  “or  particular”  and  the  balance  of  the  quoted  language. 
It  would  include  within  the  definition  of  “rule”  any  exception  from  a  rule  and 
include  agency  process  for  exception  from  a  rule  in  the  definition  of  “rule- 
making.”  S.  1336  would  also  change  the  definition  of  “order”  by  substituting 
the  word  “proceeding”  for  the  word  “matter,”  deleting  the  words  “other  than 
rulemaking  but”  and  adding  the  words  “to  determine  the  rights,  obligations, 
and  privileges  of  named  parties.”  It  would  also  add  a  definition  of  “opinion” 
and  include  agency  process  for  the  amendment  or  repeal  of  an  order  in  the 
definition  of  adjudication. 

The  changes  in  the  definitions  of  “rule”  and  “order”  would  transfer  to  adjudi¬ 
cation  substantial  areas  of  activities  which  are  presently  rulemaking.  This 
transfer  to  the  category  of  adjudication  would  include  proceedings  involving 
the  issuance  of  orders  prescribing  rates  for  the  future  which  are  addressed  to 
a  particular  person  or  persons  performing  functions  in  the  nature  of  a  public 
utility.  The  change  would  be  in  conflict  with  the  basic  principle  of  the  Admin¬ 
istrative  Procedure  Act  that  the  public,  except  in  unusual  circumstances,  should 
have  notice  and  an  opportunity  to  participate  in  proceedings  for  the  purpose 
of  formulating  and  promulgating  substantive  requirements  of  this  nature. 
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The  users  of  such  facilities  are  entitled  to  the  public  notice  required  in  rule- 
making  proceedings  and  not  provided  for  under  adjudication  proceedings. 

The  deletion  of  statements  of  “particular”  applicability  from  the  definition 
of  “rule”  would  seriously  and  adversely  affect  the  important  regulatory  pro¬ 
grams  under  the  Agricultural  Marketing  Agreement  Act  of  1937,  as  amended. 
For  example,  there  are  presently  outstanding  75  milk  marketing  orders  and 
43  fruit  and  vegetable  orders  issued  under  such  act.  All  of  these  orders  are 
restricted  to  particular  marketing  or  production  areas  and  provide  for  the 
regulation  of  “particular”  handlers  who  are  described,  but  not  named,  in  the 
marketing  orders.  These  regulatory  orders  thus  have  been  treated  as  orders 
of  “particular”  applicability  and  consequently  within  the  rulemaking  coverage 
of  the  Administrative  Procedure  Act.  The  underlying  statute  clearly  deals 
with  the  promulgation  of  these  marketing  orders  as  quasi-legislative  or  rule- 
making  in  nature  because  it  requires  a  public  hearing  at  which  all  interested 
persons  may  appear  and  such  hearing  is  not  restricted  to  named  parties.  The 
courts  also  have  so  applied  these  provisions  of  the  underlying  statute  as  requir¬ 
ing  rulemaking  and  not  adjudicatory  processes  and  this  was  the  case  both  prior 
to  and  after  the  Administrative  Procedure  Act.  See,  e.g.,  United  States  v. 
Wrightwood  Dairy  Company,  127  F.  2d  907  (C.A.  7  1942).  The  deletion  from 
the  definition  of  “rule”  of  statements  which  have  particular  applicability  but 
which  are  not  addressed  to  named  parties  could  only  lead  to  unnecessary  con¬ 
fusion  and  probably  litigation  as  to  what  was  intended  by  Congress. 

Rules  of  general  applicability  having  the  force  and  effect  of  lawT  do  not  con¬ 
template  exceptions  therefrom  for  individuals  subject  thereto  in  the  absence 
of  specific  provision  in  the  rules  for  appropriate  exceptions  for  classes  of  indi¬ 
viduals.  Any  appropriate  exceptions  would  necessarily  be  a  part  of  the  rule 
or  amendment  thereof.  Ad  hoc  exceptions  clearly  do  not  constitute  rulemaking. 
Therefore,  the  reference  to  exceptions  in  the  definitions  of  “rule”  and  “rule- 
making”  is  not  necessary  and  may  be  misleading. 

For  these  reasons,  the  Department  strongly  recommends  that  the  proposed 
changes  not  be  made  in  the  existing  definitions  of  “rule”  and  “order.” 

With  respect  to  the  definition  of  “opinion”  it  would  appear  that  the  words 
“presented  on  the  record”  should  be  deleted  as  many  opinions  are  issued  in 
proceedings  that  are  not  determined  on  the  record. 

Subsection  2(e) 

This  amendment  appears  to  make  no  substantive  change  in  the  present  meaning 
of  the  term  “conditioning  of  a  license”  but  merely  makes  clear  what  is  con¬ 
templated  by  the  term  “conditioning”  and  that  it  relates  to  the  conditioning 
of  a  named  licensee’s  license.  Therefore,  it  wrould  seem  to  be  a  desirable 
amendment. 

SECTION  3 — PUBLIC  INFORMATION 

General 

The  changes  contemplated  in  this  section  represent  a  comprehensive  revision 
involving  substantial  modification  of  the  present  requirements  applicable  to 
“public  information.”  The  Administrative  Procedure  Act  presently  exempts 
from  the  requirements  of  section  3  any  function  of  the  United  States  requiring 
secrecy  in  the  public  interest  and  any  matter  relating  solely  to  the  internal 
management  of  an  agency.  It  further  provides  that  other  records  shall  be  made 
available  to  persons  “properly  and  directly  concerned”  but  vests  in  the  agency 
discretion  to  withhold  records  upon  a  finding  of  good  cause.  However,  the  pro¬ 
posed  amendments,  among  other  things,  would  delete  the  present  exemption 
provisions,  provide  for  the  availability  of  records  to  “any  person”  without  regard 
to  his  interest  therein  unless  the  records  in  question  fall  within  certain  specified 
exemptions  of  a  more  limited  nature,  with  no  discretion  being  vested  in  the 
agency,  and  impose  burdensome  indexing  requirements  which  wTill  not  be  of 
significant  benefit  to  the  public. 

Our  experience  in  the  exercise  of  the  discretion  presently  vested  in  the 
Department  in  connection  with  its  numerous  programs  has  not  demonstrated  a 
need  for  the  substantial  changes  contemplated.  The  requirements  of  the  pro¬ 
posed  section  3  are  so  broad,  and  the  specified  exemptions  are  of  such  a  limited 
nature,  that  the  proposed  changes  would  substantially  interfere  with  the  orderly 
and  effective  administration  of  the  Department’s  responsibilities  under  statutory 
programs.  A  discussion  of  the  specific  changes  follows. 
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Opening  language 

S.  1336  deletes  the  opening  language  of  section  3  of  the  Administrative  Pro¬ 
cedure  Act  containing  exceptions  from  the  information  requirements  of  such 
section  for  (1)  any  function  of  the  United  States  requiring  secrecy  in  the  public 
interest  and  (2)  any  matter  relating  solely  to  the  internal  management  of  an 
agency  and  includes  in  lieu  thereof  certain  exemptions  from  the  information 
requirements  in  a  new  subsection  (e).  The  provisions  of  exceptions  or  exemp¬ 
tions  applicable  to  the  entire  section  is  a  much  more  desirable  approach  than 
providing  different  exceptions  or  exemptions  for  the  various  subsections  as  was 
proposed  in  S.  1663.  However,  the  scope  of  the  exemptions  contained  in  sub¬ 
section  3(e)  is  much  too  narrow  to  protect  the  public  interest.  This  matter  wrill 
be  considered  more  fully  in  our  discussion  of  the  provisions  of  subsection  3(e). 

Subsection  3(a) 

The  words  “for  the  guidance  of  the  public”  have  been  added  after  the  words 
“currently  published  in  the  Federal  Register.”  There  is  no  objection  to  this 
change.  In  addition,  the  language  of  the  Administrative  Procedure  Act  reading 
“descriptions  of  its  central  and  held  organization  including  delegations  by  the 
agency  of  final  authority  and  the  established  places  at  which,  and  methods  where¬ 
by  the  public  may  secure  information  or  make  submittals  or  requests”  would  be 
changed  to  “descriptions  of  its  central  and  field  organization  and  the  established 
places  at  which,  the  officers  from  wThoin,  and  the  methods  whereby,  the  public  may 
secure  information,  make  submittals  or  requests,  or  obtain  decisions.”  Apparently, 
the  insertion  of  the  words  "the  officers  from  whom”  and  “or  obtain  decisions”  is 
intended  to  take  the  place  of  the  present  language  requiring  publication  of  dele¬ 
gations  by  the  agency  of  final  authority.  While  it  would  appear  to  have  that 
effect  it  should  be  noted  that  it  would  require  the  agency  to  designate  all  officers 
from  whom  information  or  decisions  may  he  obtained.  This  could  lead  to  con¬ 
fusion  and  unnecessarily  burden  the  agencies  and  the  Federal  Register,  particu¬ 
larly  in  situations  where  a  number  of  persons  in  an  office  serve  the  public  in  a 
purely  ministerial  manner. 

The  amendment  would  also  delete  the  words  “as  well  as  forms”  in  subsection 
3(a)  and  add  “rules  of  procedure,  descriptions  of  forms  available  or  the  places 
at  which  forms  may  be  obtained.”  It  would  appear  that  publication  of  rules  of 
procedure  is  contemplated  by  paragraph  (B)  of  proposed  subsection  3(a)  and 
therefore  the  reference  to  rules  of  procedure  in  (C)  is  unnecessary.  The  inclu¬ 
sion  of  the  language  “or  the  places  at  which  forms  may  be  obtained”  is  an  im¬ 
provement  and  desirable. 

The  amendment  would  add  the  words  “of  general  applicability”  after  the  word 
“interpretations”  and  specifically  include  within  the  publication  requirements 
every  amendment,  revision,  or  repeal  of  any  of  the  listed  documents.  These 
would  not  appear  to  be  substantive  changes  and  the  Department  has  no  objection 
to  them. 

S.  1336  would  further  change  the  language  with  respect  to  the  effect  of  failure 
to  publish  and  provide  that  matter  which  is  reasonably  available  to  the  class  of 
persons  affected  thereby  shall  be  deemed  published  in  the  Federal  Register  when 
incorporated  by  reference  therein  with  the  approval  of  the  Director  of  the  Fed¬ 
eral  Register.  The  provision  for  incorporation  by  reference  in  the  Federal  Reg¬ 
ister  would  seem  to  be  desirable.  However,  it  would  appear  that  the  provision 
that  no  person  shall  be  adversely  affected  by  any  matter  required  to  be  pub¬ 
lished  and  not  so  published  may  lead  to  uncertainty  and  unnecessary  litigation. 

Subsection  3(b) 

This  subsection  provides  that  staff  manuals  and  instructions  to  staff  that  af¬ 
fect  any  member  of  the  public  must  be  made  available  for  public  inspection  and 
copying,  in  accordance  with  published  rules,  unless  such  materials  are  promptly 
published  and  copies  are  offered  for  sale.  The  Department  is  strongly  opposed  to 
this  provision.  There  are  many  types  of  staff  manuals  and  instructions  to  staff 
that  may  affect  members  of  the  public  but  should  not  be  published  or  made  avail¬ 
able  for  public  inspection  or  copying.  For  example,  staff  manuals  concerning  in¬ 
vestigation  procedures  or  techniques  to  develop  evidence  of  alleged  violations  of 
regulatory  statutes  or  personnel  irregularities  may  affect  members  of  the  public 
but  they  are  internal  in  nature  and  should  not  be  published  or  made  available 
to  the  public.  Similarly,  instructions  to  staff  often  affect  members  of  the  public 
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but  should  not  be  made  public  information.  This  would  include  instructions  to 
personnel  in  connection  with  the  carrying  out  of  investigations  and  a  multitude 
of  other  instructions  of  a  purely  internal  nature.  The  proposed  requirement 
would  impose  a  substantial  burden  on  Government  agencies  and  seriously  impair 
the  effective  administration  of  statutory  programs  without  a  corresponding  bene¬ 
fit  to  the  public. 

The  requirement  that  each  agency  shall  maintain  and  make  available  for  pub¬ 
lic  inspection  and  copying  a  current  index  of  all  matter  which  is  required  to  be 
made  available  or  published  would  impose  a  tremendous  and  expensive  workload 
upon  the  agencies  with  no  compensating  benefit  to  the  members  of  the  public.  It 
would  include  all  matter  presently  published  and  indexed  in  the  Federal  Register, 
interpretations  and  statements  of  policy  which  are  not  so  published,  staff  manuals 
and  instructions  to  staff  that  affect  any  member  of  the  public,  and  final  opinions, 
orders  and  determinations  in  formal  and  informal  adjudications.  There  would 
be  literally  millions  of  such  documents.  In  this  connection  reference  is  made  to 
our  discussion  relating  to  the  provisions  of  subsection  5(b)  concerning  the  great 
number  of  adjudications  that  would  be  subject  to  the  provisions  of  that  subsec¬ 
tion.  The  very  mass  of  the  material  required  to  be  indexed  would  make  the 
index  of  little  use  to  the  public.  The  Department  is  vigorously  opposed  to  such 
a  broad  requirement. 

The  change  in  language  with  respect  to  the  effect  of  failure  to  index  and  to 
either  make  available  or  publish  any  interpretation,  staff  manual  or  instruction 
that  affects  any  member  of  the  public,  particularly  the  prohibition  against  “use,” 
would  appear  to  be  unnecessary  and  could  not  only  lead  to  uncertainty  and  un¬ 
warranted  litigation.  It  should  also  be  noted  that  the  use  of  the  term  “private 
party”  in  such  language  results  in  an  anomalous  situation  in  proceedings  where 
one  Government  agency  appears  as  a  party  before  another  Government  agency. 
In  such  a  case  the  material  that  has  not  been  indexed  and  either  made  available 
or  published  could  not  be  relied  upon,  used,  or  cited  as  precedent  against  the 
private  parties  but  could  against  the  Government  agency  that  is  a  party. 

Subsection  3(c) 

This  subsection  provides  that.  “Every  agency  shall,  in  accordance  with  pub¬ 
lished  rules  stating  the  time,  place,  and  procedure  to  be  followed,  make  all  its 
records  promptly  available  to  any  person.”  This  would  completely  change  the 
concept  of  the  present  provision  of  the  Administrative  Procedure  Act  which  pro¬ 
vides  that  matters  of  official  record  shall  in  accordance  with  published  rule  be 
made  available  to  persons  properly  and  directly  concerned  except  information 
held  confidential  for  good  cause  found. 

The  proposed  change  could  disrupt  Government  operations.  If  literally  con¬ 
strued,  persons  having  no  legitimate  interest  or  concern  could  make  such  broad 
demands  for  Government  records  as  to  make  it  impossible  to  carry  on  efficiently 
the  normal  operations  of  the  agency. 

The  subsection  also  provides  that  an  action  to  compel  production  of  agency 
records  and  information  may  be  brought  in  the  district  in  which  the  complainant 
resides,  or  has  his  principal  place  of  business,  or  in  which  the  agency  records 
are  situated.  The  use  of  the  term  “information”  would  not  seem  to  be  appro¬ 
priate.  The  use  of  such  term  will  encourage  litigation  on  the  basis  of  the  con¬ 
tentions  that  the  provision  is  applicable  to  all  information — not  just  written 
material — and  that  an  agency  must  compile  information  requested  by  a  member 
of  the  public,  not  merely  produce  records.  Moreover,  if  a  venue  provision  is  to 
be  included,  provision  should  be  made  that  a  Government  agency  shall  not  be 
required  to  produce  records  except  at  the  place  where  such  records  are  kept. 
Without  such  a  limitation  Government  operations  could  be  seriously  impeded. 

Subsection  3(e) 

As  heretofore  noted,  S.  1336  would  delete  the  opening  language  of  section  3  of 
the  Administrative  Procedure  Act  providing  that  the  requirements  of  such  section 
shall  not  apply  to  (1)  any  function  of  the  United  States  requiring  secrecy  in  the 
public  interest  or  (2)  any  matter  relating  solely  to  the  internal  management  of 
an  agency.  In  lieu  thereof,  subsection  3(e)  provides  for  certain  specific  ex¬ 
emptions  from  the  requirements  of  section  3.  While  these  exemptions  dispose 
of  certain  problems  that  were  inherent  in  previous  drafts  of  the  proposed  legisla¬ 
tion,  there  are  still  a  number  of  matters  that  cause  serious  concern.  In  the  first 
place,  in  lieu  of  the  general  exemption  for  maters  relating  solely  to  internal  man¬ 
agement,  it  is  proposed  that  there  be  exempted  matters  “related  solely  to  the 
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internal  personnel  rules  and  practices  of  any  agency”  and  “personnel  and  medi¬ 
cal  files  and  similar  files  the  disclosure  of  which  would  constitute  a  clearly  un¬ 
warranted  invasion  of  personal  privacy.”  These  changes,  together  with  the 
limitation  of  the  exemption  for  interagency  or  intraagency  written  communica¬ 
tions  to  those  “dealing  solely  with  matters  of  law  and  policy”  would  have  a  serious 
impact  uopn  the  programs  of  the  Department.  The  free  exchange  of  views  and 
information  within  an  agency  or  between  agencies  is  essential  to  efficient  and 
effective  administration.  A  discussion  of  the  facts  is  usually  an  integral  part 
of  a  discussion  of  law  or  policy.  Nevertheless,  a  reference  to  the  facts  in  .such 
a  memorandum  would  make  the  document  nonexempt.  This  would  discourage 
the  exchange  of  views  and  result  in  extremely  poor  administration.  It  is  the 
position  of  the  Department  that  all  internal  management  matters  should  be  ex¬ 
empted  from  the  public  information  provisions. 

In  addition,  the  exemption  for  “trade  secrets  and  commercial  or  financial 
information  obtained  from  the  public  and  privileged  or  confidential”  is  clearly 
too  restricted  in  scope.  It  would  not  include  such  matters  as  informal  com¬ 
plaints  made  to  an  agency  of  alleged  unlawful  action  in  connection  with  regula¬ 
tory  programs.  The  absence  of  a  clear  exemption  for  information  received  by  an 
agency  on  a  confidential  basis  would  seriously  impair  many  programs  admin¬ 
istered  by  the  Department,  including  research,  loan,  regulatory,  and  service 
programs.  The  language  also  would  not  include  any  “trade  secrets  or  com- 
merical  or  financial  information”  obtained  at  Government  expense  and  not 
from  the  public.  Moreover,  the  exemption  would  not  protect  from  premature 
disclosure  decisions  and  the  details  thereof  concerning  Government  purchasing 
programs  and  the  results  of  experiments  and  research  performed  at  Government 
expense.  Furthermore,  the  language  “and  privileged  or  confidential”  is  not  clear 
and  will  lead  to  unwarranted  litigation.  The  exemption  relating  to  ’’investiga¬ 
tory  files  compiled  for  law  enforcement  purposes  except  to  the  extent  available 
by  law  to  a  private  party ”  is  entirely  too  narrow.  It  would  not  include  investiga¬ 
tions  to  determine  compliance  with  conditions  of  loan  agreements  or  other  con¬ 
tracts,  or  investigations  for  any  purposes  except  law  enforcement.  The  proposed 
exemption  is  also  uncertain  in  scope  and  will  encourage  litigation. 

SECTION  4 - RULEMAKING 

General 

The  opening  language  of  section  4  of  the  Administrative  Procedure  Act  contains 
exceptions  from  the  rulemaking  requirements  of  such  section  for  (1)  any  military, 
naval,  or  foreign  affairs  functions  of  the  United  States  and  (2)  any  matter 
relating  to  agency  management  or  personnel  or  to  public  property,  loans,  grants, 
benefits,  or  contracts.  S.  1336  deletes  such  language  and  in  lieu  thereof  provides 
for  certain  exemptions  in  subsection  4(h).  It  is  the  view  of  the  Department  that 
the  exemptions  in  subsection  4(h)  are  not  sufficiently  broad  in  scope  to  protect 
the  public  interest.  We  will  discuss  this  matter  in  more  detail  in  connection 
with  our  comments  on  that  subsection. 

Subsection  J/(a) 

The  provision  in  the  proposed  new  subsection  4(a)  that  prior  to  notice  of 
proposed  rulemaking  an  agency  may  afford  opportunity  to  interested  persons  to 
submit  suggestions  would  have  no  impact  upon  the  work  of  the  Department  since 
all  agencies  presently  have  such  authority. 

Subsections  4  (b),  ( c),and  (cl) 

Subsection  4(b)  of  S.  1336  makes  a  number  of  changes  in  the  present  language 
of  the  Administrative  Procedure  Act  without  apparent  substantive  change.  There 
appears  to  be  no  need  for  such  changes  in  language  and,  therefore,  they  should 
not  be  made  as  they  can  only  lead  to  uncertainly  as  to  the  intent  of  such  changes. 

Subsection  4(b)  also  strikes  the  exception  in  subsection  4(a)  of  the  Adminis¬ 
trative  Procedure  Act  from  the  requirement  of  publication  of  notice  of  proposed 
rulemaking  in  the  Federal  Register  reading  “(unless  all  persons  subject  thereto 
are  named  and  either  personally  served  or  otherwise  have  actual  notice  thereof 
in  accordance  with  law).”  It  would  seem  that  the  best  possible  notice  of  rule- 
making  that  persons  subject  to  the  rule  can  have  is  actual  notice  in  accordance 
with  law.  The  only  apparent  reason  for  eliminating  this  exception  is  that  it  is 
proposed  to  change  the  definitions  of  “rule”  and  “adjudication,”  to  make  certain 
rules  addressed  to  named  parties  ;  e.g.,  rate  orders  (and  perhaps  rules  of  particu¬ 
lar  applicability),  adjudication,  thereby  eliminating  any  need  for  prior  notice  of 
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proposed  rulemaking  in  such  matters.  These  changes  appear  to  result  in  a  conflict 
with  the  basic  concept  of  affording  reasonable  notice  to  the  public  of  proposed 
agency  action  where  possible.  For  these  reasons  the  proposed  changes  should 
not  be  made. 

Subsection  4(a)  of  the  Administrative  Procedure  Act  presently  provides  that 
except  where  notice  or  hearing  is  required  by  statute,  the  notice  provisions  shall 
not  apply  to  “interpretative  rules,  general  statements  of  policy,  rules  of  agency 
organizaion,  procedure,  or  practice.’’  S.  1336  would  delete  such  exception  from 
the  notice  provisions  and  would  provide  in  subsection  4(h)  that  advisory  inter¬ 
pretations  and  rulings  of  particular  applicability,  minor  exceptions  from,  revi¬ 
sions  of,  or  refinements  of  rules  which  do  not  affect  protected  substantive  rights 
and  rules  of  agency  organization  are  exempted  from  all  the  requirements  of 
section  4. 

These  changes  would  appear  to  make  informal  rulemaking  procedures  ap¬ 
plicable  to  interpretative  rules,  general  statements  of  policy,  and  rules  of  pro¬ 
cedure  or  practice  which  presently  are  not  subject  to  such  procedures.  The 
subjecting  of  interpretative  rules  and  statements  of  policy,  as  well  as  rules  of 
procedure  and  practice,  to  the  rulemaking  procedures  of  section  4  for  informal 
rulemaking  can  only  complicate  unnecessarily  the  administration  of  programs 
and  discourage  the  issuance  of  interpretative  rules  and  statements  of  policy  to 
the  detriment  of  the  affected  members  of  the  public.  There  would  be  a  tendency 
to  rely  upon  decisions  resulting  from  ad  hoc  consideration  of  problems  without 
the  benefit  of  general  interpretative  rules  and  statements  of  policy.  The  issuance 
of  such  rules  and  policy  statements  should  be  encouraged  in  the  public  interest 
rather  than  discouraged  by  subjecting  their  issuance  to  unnecessary  procedural 
requirements. 

Subsection  4(a)  of  the  Administrative  Procedure  Act  presently  provides  also 
that  the  notice  provisions  of  section  4  shall  not  apply  in  any  situation  in  which 
the  agency  for  good  cause  finds  (and  incorporates  the  finding  and  a  brief  state¬ 
ment  of  the  reasons  therefor  in  the  rule  issued)  that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary,  or  contrary  to  the  public  interest. 
S.  1336  would  delete  such  provision  but  include  a  provision  in  subsection  4(d) 
to  the  effect  that  “In  any  situation  in  which  the  agency  finds  (and  incorporates 
the  finding  and  a  brief  statement  of  the  reasons  therefor  in  the  rule  issued)  that 
rulemaking  without  the  notice  and  procedures  provided  by  subsections  (b)  and 
(c)  of  this  section  is  necessary  in  the  public  interest,  an  agency  may  issue  an 
emergency  rule  which  shall  be  effective  for  not  more  than  6  months  from  the 
effective  date  thereof  and  may  be  extended  for  a  period  not  to  exceed  1  year  only 
by  commencement,  prior  to  the  expiration  of  the  original  effective  period,  of  a 
rulemaking  jn-oceeding  dealing  with  the  same  subject  matter,  upon  the  notice 
required  by  subsection  4(b)  which  shall  contain  an  express  statement  of  the 
extension  of  such  emergency  rule  and  the  period  for  which  it  is  extended.” 

These  proposed  changes  would  appear  to  be  unnecessary  and  undesirable.  The 
present  provision  of  the  act  for  exemption  of  rulemaking  from  procedural 
requirements  on  a  finding  that  notice  and  public  procedure  are  “impracticable, 
unnecessary,  or  contrary  to  the  public  interest”  adequately  protects  affected  per¬ 
sons  and  allows  the  necessary  latitude  for  effectuating  the  statutory  programs 
and  objectives.  The  provision  for  temporary  rules  could  only  lead  to  a  sub¬ 
stantial  amount  of  unnecessary  rulemaking  proceedings  where  affected  persons 
are  not  concerned  with  or  benefited  by  such  proceedings.  The  experience  of  the 
Department  demonstrates  no  need  for  these  time-consuming  procedures.  The 
Department,  therefore,  strongly  recommends  that  the  existing  provision  be 
retained. 

Subsection  4(b)  of  the  Administrative  Procedure  Act  presently  provides  that 
interested  persons  shall  be  afforded  an  opportunity  to  participate  in  rulemaking 
through  the  submission  of  written  data,  views,  or  arguments  “with  or  without 
opportunity  to  present  the  same  orally.”  Subsection  4(c)  of  S.  1336  would 
substitute  a  requirement  for  opportunity  to  present  views  orally  “unless  the 
agency  determines  that  oral  argument  is  inappropriate  or  imwarranted.”  The 
use  of  these  standards  for  refusal  to  afford  opportunity  for  oral  submission — - 
namely,  “inappropriate”  or  “unwarranted,”  could  only  lead  to  uncertainty  and 
litigation.  It  is  believed  that  full  discretion  should  be  vested  in  the  agency  as  at 
present  if  the  agency  functions  are  to  be  efficiently  and  properly  exercised  in 
the  public  interest. 

Subsection  4(b)  of  the  Administrative  Procedure  Act  provides  that  the  re¬ 
quirements  of  sections  7  and  8  shall  apply  in  place  of  those  of  subsection  4(b) 
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in  formal  rulemaking  where  action  is  required  to  be  based  upon  the  record  after 
opportunity  for  a  hearing.  Subsection  4(c)  of  S.  1336  would  provide  that  where 
rules  are  required  by  the  Constitution  or  by  statute  to  be  made  on  the  record 
after  opportunity  for  hearing,  section  7  shall  apply  to  such  proceedings  except 
that  the  presiding  officer  may  be  any  responsible  officer  of  the  agency.  It  -would 
further  provide  that  in  proceedings  in  w'hich  the  agency  has  not  presided  at 
the  hearing,  the  officer  who  presided  “shall  make  a  recommended  decision,”  but 
that  the  agency  may  omit  a  recommended  decision  when  the  agency  finds  upon 
the  record  that  due  and  timely  execution  of  its  functions  imperatively  and  un¬ 
avoidably  so  requires.  These  changes  would  result  in  eliminating  the  applica¬ 
tion  of  section  8  to  such  proceedings.  The  objective  of  relieving  such  proceedings 
from  rigid  formal  adjudication  procedures  is  desirable.  However,  the  changes 
also  require  the  presiding  officer  to  make  a  recommended  decision  with  no  pro¬ 
vision  for  the  issuance  of  a  tentative  decision  by  the  agency  in  lieu  of  a  recom¬ 
mended  decision  where  determined  desirable.  This  present  procedure  is  essential 
in  quasi-legislative  matters  involving  substantial  policy  considerations  and 
frequently  requiring  expeditious  action  to  insure  the  interested  members  of  the 
public  receiving  the  full  benefits  anticipated  by  the  statutory  programs  in  question. 

In  certain  rulemaking  proceedings  there  are  substantial  policy  considerations 
and  a  need  for  the  use  of  experienced  and  technical  personnel.  The  present 
provisions  of  the  Administrative  Procedure  Act  recognize  these  considerations 
and  provide  that  an  agency  or  a  responsible  official  thereof  may  issue  the  rec¬ 
ommended  decision  without  having  presided  at  the  rulemaking  hearing.  The 
proposed  amendments  would  eliminate  this  flexibility  of  procedure  to  the  detri¬ 
ment  of  Department  programs. 

Subsection  4(f) 

Subsection  4(c)  of  the  Administrative  Procedure  Act  presently  provides  that 
the  required  publication  or  service  of  any  substantive  rule  (other  than  one 
granting  or  recognizing  exemption  or  relieving  restriction  or  interpretative  rules 
and  statements  of  policy)  shall  be  made  not  less  than  30  days  prior  to  the  effec- 
tice  date  thereof  except  as  otherwise  provided  by  the  agency  upon  good  cause 
found  and  published  with  the  rule. 

S.  1336  would  eliminate  “substantive”  thereby  including  nonsubstantive  rules 
under  the  requirement  for  publication  30  days  prior  to  effective  date,  and  would 
eliminate  the  exception  for  rules  granting  or  recognizing  exemption  or  relieving 
restriction  and  interpretative  rules  and  statements  of  policy.  These  changes 
raise  serious  problems,  particularly  with  respect  to  rules  relieving  restrictions 
and  interpretative  rules  and  statements  of  policy.  These  matters  frequently 
must  be  made  effective  promptly  upon  issuance  to  afford  the  public  the  full 
benefit  thereof.  Under  the  proposed  changes  there  is  serious  question  that  an 
agency  could  make  a  finding  of  good  cause  for  not  giving  the  30-day  notice  with 
respect  to  this  type  of  rule.  Although  the  Congress  by  the  present  provision 
recognized  that  it  was  in  the  public  interest  for  these  categories  of  rules  to  be 
free  from  such  limitation,  the  proposed  amendments  may  constitute  a  determina¬ 
tion  by  the  Congress  to  the  contrary  and  it  would,  therefore,  be  difficult  to  make 
the  necessary  finding. 

Subsection  4(g) 

Subsection  4(d)  of  the  Administrative  Procedure  Act  presently  provides  that 
every  agency  shall  accord  any  interested  person  the  right  to  petition  for  the 
issuance,  amendment,  or  repeal  of  a  rule.  Subsection  4(g)  of  S.  1336  would,  in 
addition,  provide  that  any  interested  person  shall  be  accorded  the  right  to  peti¬ 
tion  for  an  exception  from  such  rule. 

The  rules  affected  by  this  change  are  rules  of  general  applicability  having  the 
force  and  effect  of  law  and,  therefore,  they  do  not  contemplate  exceptions 
therefrom  for  individuals  subject  thereto,  in  the  absence  of  specific  provision 
in  the  rules  for  appropriate  exceptions  for  classes  of  individuals.  This  pro¬ 
posed  change  would  violate  the  concept  of  equal  application  of  the  law  and 
create  pressure  for  unwarranted  exceptions.  Where  there  is  a  sound  basis 
for  amendment  to  a  rule  to  provide  exceptions  under  appropriately  prescribed 
circumstances  the  present  provision  of  the  act  is  adequate  to  take  care  of 
such  circumstances. 

Subsection  4(b) 

The  opening  language  of  section  4  of  the  Administrative  Procedure  Act 
excepts  from  the  rulemaking  requirements  of  such  section  (1)  any  military, 
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naval,  or  foreign  affairs  functions  of  the  United  States  and  (2)  any  matter 
relating  to  agency  management  or  personnel  or  to  public  property,  loans,  grants, 
benefits  or  contracts.  S.  1336  deletes  such  language  and  in  place  thereof  con¬ 
tains  certain  specific  exemptions  in  subsection  4(h).  The  exception  for  mili¬ 
tary,  naval,  and  foreign  affairs  functions  has  been  replaced  by  an  exemption 
for  rulemaking  required  by  an  Executive  order  to  be  kept  secret  in  the  inter¬ 
est  of  the  national  defense  or  foreign  policy.  This  change  would  not  appear  to 
adversely  affect  the  work  of  this  Department.  The  general  exception  for 
matters  relating  to  internal  management  or  personnel  has  been  replaced  by 
limited  exemptions  for  rulemaking  that  relates  solely  to  internal  personnel 
rules  and  practices  of  an  agency  and  rules  of  agency  organization.  These 
limited  exemptions  are  not  adequate  to  effectuate  the  public  interest  and  would 
result  in  a  substantial  increase  in  the  operating  expenses  of  Government 
agencies  without  a  resulting  benefit  to  the  public.  It  is  essential  that  a  general 
exemption  for  matters  relating  to  agency  management  or  personnel  be  retained. 

S.  1336  would  completely  eliminate  the  exception  for  matters  relating  to 
public  property,  loans,  grants,  benefits,  or  contracts.  The  tremendous  scope 
of  governmental  operations  in  these  areas  makes  it  essential  that  the  determi¬ 
nations  of  mechanics,  policies,  and  procedures  in  connection  with  such  func¬ 
tions  be  not  burdened  by  rigid  procedural  requirements  or  exposed  to  unneces¬ 
sary  litigation  with  respect  to  procedures.  The  committees  of  Congress  in  their 
reports  on  the  Administrative  Procedure  Act  clearly  indicated  this  need  as 
follows :  “The  exception  of  proprietary  matters  is  included  because  the  prin¬ 
cipal  considerations  in  most  such  cases  relate  to  mechanics  and  interpreta¬ 
tions  or  policy,  and  it  is  deemed  wise  to  encourage  and  facilitate  the  issuance 
of  rules  by  dispensing  with  all  mandatory  procedural  requirements.”  This 
change,  by  reason  of  the  extensive  price  support,  agricultural  conservation 
programs,  land  diversion  programs,  loan,  management  of  national  forest  lands 
and  national  grass  lands,  and  other  programs  administered  by  the  Depart¬ 
ment  which  would  be  affected,  would  substantially  impair  the  efficient  admin¬ 
istration  of  the  Department’s  responsibilities  and  could  result  in  considerable 
increases  in  cost  with  no  compensating  benefits  to  the  large  segment  of  the 
public  affected  by  the  programs  in  question  or  to  the  general  public. 

SECTION  5— ADJUDICATION 

Subsection  5(a)— Formal  adjudication — Introductory  language 

The  opening  language  of  section  5  of  the  Administrative  Procedure  Act  pres¬ 
ently  provides  that  “In  every  case  of  adjudication  required  by  statute  to  be 
determined  on  the  record  after  opportunity  for  an  agency  hearing,  except  to 
the  extent  that  there  is  involved  (1)  any  matter  subject  to  a  subsequent  trial 
of  the  law  and  the  facts  de  novo  in  any  court;  (2)  the  selection  or  tenure  of 
an  officer  or  employee  of  the  United  States  other  than  examiners  appointed 
pursuant  to  section  11;  (3)  proceedings  in  which  decisions  rest  solely  on  inspec¬ 
tions,  tests,  or  elections;  (4)  the  conduct  of  military,  naval,  or  foreign  affairs 
functions;  (5)  cases  in  which  an  agency  is  acting  as  an  agent  for  a  court; 
and  (6)  the  certification  of  employee  representatives  *  *  *”.  Subsection 
5(a)  of  S.  1336  would  change  the  phrase  “required  by  statute”  to  “required  by 
the  Constitution  or  by  statute”  and  would  delete  the  present  exemption  from 
the  requirements  of  section  5  for  the  six  categories  of  cases  specified  above. 

The  addition  of  the  words  “by  the  Constitution”  would  not  appear  to  con¬ 
stitute  a  substantive  change  in  the  present  law.  Under  the  existing  language 
the  courts  have  held  that  the  provisions  of  section  5  are  applicable  in  cases 
required  by  the  Constitution  to  be  determined  on  the  record  after  opportunity 
for  an  agency  hearing. 

The  deletion  of  the  exemptions  now  contained  in  section  5  of  the  Admin¬ 
istrative  Procedure  Act  would  greatly  extend  the  scope  of  cases  subject  to 
formal  adjudicatory  procedures. 

The  elimination  of  the  exemption  for  proceedings  subject  to  a  subsequent 
trial  de  novo  would  have  substantial  impact  on  this  Department.  This  De¬ 
partment  handles  about  500  reparation  proceedings  annually  in  which  the 
decision  of  the  Department  is  expressly  made  subject,  by  statute,  to  a  trial 
de  novo  in  a  U.S.  district  court.  Such  reparation  proceedings,  therefore,  are 
not  now  subject  to  formal  adjudicatory  procedures  under  section  5  of  the 
Administrative  Procedure  Act. 
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These  reparation  cases  are  conducted  under  the  Perishable  Agricultural 
Commodities  Act  (7  U.S.C.  799a  et  seq.),  and  the  Packers  and  Stockyards  Act 
(7  U.S.C.  181  et  seq.).  All  of  the  parties  are  private  litigants  and  the  agency 
acts  in  a  quasi- judicial  capacity  to  resolve  disputes  between  such  private 
parties.  The  Department  utilizes  specially  qualified  attorneys  from  the  Gen¬ 
eral  Counsel’s  Office,  in  Washington  and  in  numerous  field  offices,  as  presiding 
officers  to  hear  and  consider  the  evidence  presented  by  the  respective  parties 
to  the  litigation  and  recommend  the  granting  or  denial  of  reparation.  The 
final  order  granting  or  denying  reparation  is  issued  by  the  Judicial  Officer 
of  the  Department. 

The  present  procedure  provides  a  long  established  and  satisfactory  means  of 
resolving  these  disputes  between  private  litigants,  particularly  because  of  the 
flexibility  in  the  timing  and  location  of  hearings  which  is  made  possible  by 
the  use  of  field  attorneys  of  the  Office  of  the  General  Counsel  throughout  the 
United  States.  Adequate  protection  is  accorded  to  the  parties  by  reason  of  the 
fact  that  a  trial  de  novo  is  a  matter  of  right  by  statute.  We  believe  that  the 
imposition  of  the  formal  adjudicatory  procedures  required  by  subsection  5(a) 
would  seriously  impair  the  effectiveness  of  these  programs,  would  result  in  sub¬ 
stantial  delays  and  unwieldy  handling  of  these  matters,  and  would  deprive 
the  parties  o  fthe  benefit  of  informed  judgment  by  specialists  in  this  field. 
It  would,  of  course,  also  require  a  very  substantial  increase  in  the  number  of 
hearing  examiners  assigned  to  the  Department  of  Agriculture. 

The  deletion  of  the  exemption  concerning  the  selection  or  tenure  of  an  officer 
or  employee  of  the  United  States  and  the  consequent  application  of  formalized 
procedures  to  such  matters  could  only  result  in  unwarranted  delays  and  costs 
without  commensurate  benefit  to  the  persons  affected. 

The  deletion  of  the  exemption  dealing  with  matters  where  the  decision  rests 
soley  on  inspections,  tests,  or  elections,  also  is  not  desirable.  As  to  matters 
where  the  decision  rests  solely  on  inspections  or  tests,  it  is  important  that  highly 
qualified  technical  personnel  deal  with  the  questions  involved  so  as  to  assure 
all  persons  affected  of  an  informed  judgment  by  expert  personnel.  The  applica¬ 
tion  of  formalized  procedures,  together  with  the  requirement  that  such  matters 
be  decided  solely  by  hearing  examiners  who  are  not  specialists  in  the  field,  would 
almost  certainly  impair  the  benefits  which  the  affected  members  of  the  public 
now  recieve  through  review  by  specially  qualified  technical  personnel.  The 
complicated  procedural  requirements  would  also  serve  to  delay  actions.  The 
elimination  of  the  exemption  for  proceedings  where  the  decision  rests  solely 
upon  elections  clearly  is  not  appropriate  by  reason  of  the  very  nature  of  election 
procedures. 

The  deletion  of  the  remaining  three  exemptions,  i.e.,  the  conduct  of  military, 
naval,  or  foreign  affairs  functions,  cases  in  which  the  agency  is  acting  as  an 
agent  for  a  court  and  the  certification  of  employee  representatives,  likewise 
does  not  appear  to  be  necessary  or  desirable.  For  example,  where  an  agency  is 
acting  as  agent  for  a  court,  the  court  presumably  would  be  the  best  judge  of 
the  procedures  which  it  believes  appropriate  to  carry  out  the  responsibilities 
which  it  asks  the  agency  to  perform. 

Formal  adjudication — Specific  procedural  changes 

Subsection  5(a)  of  the  Administrative  Procedure  Act  now  requires  a  notice 
of  hearing  in  formal  adjudication  cases.  Paragraph  (1)  of  subsection  5(a)  of 
S.  1336  requires  notice  of  a  “proceeding.” 

We  have  no  objection  to  the  proposed  change,  provided  that  it  does  not  neces- 
contentions  made  by  him  in  his  own  petition.  In  most  adjudicatory  cases,  the 
adjudicatory  proceeding  may  be  instituted  by  a  petition  or  complaint  filed  by 
the  allegedly  aggrieved  party  against  the  agency,  see,  e.g.,  7  U.S.C.  608c (15)  (A). 
It  would  serve  no  useful  purpose  for  the  agency  to  notify  the  petitioner  of  the 
contentions  made  by  him  in  his  own  petition.  In  most  adjudicatory  cases,  the 
pleadings  of  the  parties  should  adequately  delineate  the  issues  without  need 
for  any  special  notices,  and  presumably  proposed  paragraph  (2)  of  subsection 
5(a)  dealing  with  pleadings  would  more  appropriately  cover  such  questions. 
While  the  provisions  of  paragraph  (1)  of  subsection  5(a)  may  be  appropriate 
for  disciplinary  actions  or  other  proceedings  brought  by  the  agency,  they  do 
not  appear  to  be  appropriate  for  those  situations  where  allegedly  aggrieved 
parties  initiate  the  proceeding. 

Paragraph  (2)  of  subsection  5(a)  of  the  proposed  bill  would  require  each 
agency  to  provide  adequate  rules  governing  “its  pleadings,  including  responsive 
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pleadings,  and  other  papers.”  It  further  provides  that  to  the  extent  practicable, 
such  rules  shall  conform  to  the  “Rules  of  Civil  Procedure”  or  “Rules  of  Criminal 
Procedure  for  the  District  Courts  of  the  United  States.”  No  such  provision 
is  presently  contained  in  the  Administrative  Procedure  Act. 

We  believe  this  change  should  not  be  adopted  in  its  proposed  form. 

The  Rules  of  Civil  Procedure  for  the  U.S.  District  Courts  primarily  were 
designed  to  fit  requirements  of  litigation  involving  two  or  more  private  parties 
to  a  dispute  and  are  not  automatically  necessary  or  desirable  in  the  many  cases 
of  adjudication  covered  by  subsection  5(a)  which  do  uot  involve  the  resolution 
of  disputes  between  two  or  more  private  parties.  Similarly,  the  Rules  of  Crim¬ 
inal  Procedure  for  the  U.S.  District  Courts  were  designed  for  the  disposition 
of  criminal  matters  and  may  not  be  particularly  appropriate  for  administrative 
adjudications.  Moreover,  the  requirement  that  the  agency  rules  shall,  to  the 
extent  practicable,  conform  to  the  Rules  of  Civil  Procedure  or  the  Rules  of 
Criminal  Procedure  will  necessarily  lead  to  contentions  that  agency  rules  for 
particular  proceedings  do  not  conform  to  the  extent  practicable  to  the  Rules  of 
Civil  Procedure  or  the  Rules  of  Criminal  Procedure,  as  the  case  may  be.  Fur¬ 
thermore,  the  term  “other  papers”  is  not  defined  and  in  the  absence  of  definition 
could  only  lead  to  uncertainty  as  to  its  meaning  and  effect. 

We  believe  the  provision,  as  written,  would  almost  certainly  lead  to  much  con¬ 
fusion  and  unnecessary  litigation  concerning  its  purpose  and  effect.  If  any 
change  is  to  be  made  concerning  pleadings  we  suggest,  as  a  substitute,  a  provi¬ 
sion  that  each  agency  shall  specify,  by  published  rule,  the  required  content  of 
pleadings  in  cases  before  it  subject  to  the  requirements  of  proposed  subsection 
5(a). 

Paragraph  (3)  of  subsection  5(a)  of  the  proposed  legislation  would  provide 
for  prehearing  conferences.  Such  conferences  would  not  be  mandatorily  re¬ 
quired  in  every  case,  but  would  be  provided  for  by  rule  for  use  in  such  proceedings 
as  the  agency  or  presiding  officer  may  designate.  Such  conferences  would  be 
held  before  the  presiding  officer  who  may  require  the  production  and  service  of 
relevant  matter  upon  all  parties  and  may  require  statements  of  facts  and  issues 
and  arguments  in  support  thereof.  At  the  conclusion  of  the  conference,  the 
presiding  officer  would  issue  an  order  limiting  the  issues  for  hearing  to  those 
not  disposed  of  by  admissions  or  agreements,  which  order  would  generally  con¬ 
trol  the  subsequent  course  of  the  proceeding. 

The  Department  has  no  objection  to  the  basic  concept  of  such  prehearing 
conferences,  provided  that  they  are  not  to  be  required  in  all  cases  on  a  manda¬ 
tory  basis.  In  fact,  this  Department  has  made  provision  for  prehearing  con¬ 
ferences  in  some  of  its  rules  of  practice  in  cases  now  subject  to  section  5. 
However,  the  provision  for  the  production  and  service  of  “relevant”  matter  upon 
all  parties  should  be  modified  to  make  it  clear  that  privileged  matter,  even  though 
relevant,  is  not  subject  to  this  requirement.  This  could  be  done  by  inserting 
the  words  “,  not  privileged,”  after  “relevant  matter.”  It  should  also  be  noted 
that  the  word  “order”  is  used  twice  in  a  manner  inconsistent  with  the  defined 
meaning  of  the  word.  See  also  our  remarks  on  discovery. 

Paragraph  (4)  of  subsection  5(a)  provides  that  where  modified  procedures 
have  not  been  designated  (under  5(a)  (5) ),  or  to  the  extent  that  the  controversy 
has  not  been  settled  or  adjusted,  there  shall  be  a  hearing  and  decision  upon 
notice  and  in  conformity  with  sections  7  and  8.  This,  apparently,  represents 
no  substantive  change  from  the  present  provisions  of  the  Administrative  Pro¬ 
cedure  Act  dealing  with  formal  adjudication.  However,  with  the  expanded 
scope  of  formal  adjudication,  problems  may  arise  as  indicated  in  oxir  comments 
regarding  such  expansion.  The  language  “Where  modified  procedures  have  not 
been  designated”  is  not  clear  in  meaning.  Paragraph  (5)  states  that  the  agency 
may  “designate”  the  proceedings  in  which  such  procedures  may  be  used  by 
consent  of  the  parties.  To  clarify  the  application  of  paragraph  (4),  it  is  sug¬ 
gested  that  the  wording  of  the  paragraph  be  changed  to  read  as  follows :  “Where 
modified  procedures  provided  for  in  paragraph  (5)  of  this  subsection  are  not  to 
be  used,  to  the  extent  that  the  controversy  has  not  been  settled  or  adjusted, 
there  shall  be  a  hearing  and  decision  upon  notice  and  in  conformity  with  sections 
7  and  8.” 

S.  1336  would  add  a  new  paragraph  (5)  to  subsection  5(a)  providing  for 
modified  hearing  procedures  for  formal  adjudicatory  matters.  It  would  provide 
that  each  agency  shall  by  rule  provide  for  abridged  procedures  which  shall  be  on 
the  record  and  be  reasonably  calculated  to  promptly,  adequately  and  fairly  inform 
the  agency  and  the  parties  as  to  the  issues,  facts,  and  arguments  involved.  Such 
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procedures  would  be  for  use  by  consent  of  the  parties  in  such  proceedings  as  the 
agency  may  designate.  Provision  would  be  made  for  the  agency  to  designate 
hearing  examiners  or  other  agency  personnel  of  appropriate  ability  to  conduct 
such  abridged  proceedings.  The  officer  who  conducted  such  a  proceeding  would 
be  required  to  make  his  decision  based  on  the  record  and  subject  to  the  provi¬ 
sions  of  section  8,  but  the  requirements  of  section  7  would  not  be  applicable. 

This  proposal  for  abridged  and  simplified  formal  adjudicatory  proceedings  may 
have  some  merit,  particularly  if  the  scope  of  formal  adjudicatory  proceedings 
were  to  be  broadened. 

As  noted  in  our  comments  concerning  the  opening  language  of  subsection  5(a), 
it  is  the  Department’s  view  that  the  elimination  of  the  exemption  from  the  formal 
adjudicatory  procedures  for  proceedings  subject  to  a  subsequent  trial  de  novo 
would  seriously  and  adversely  affect  the  programs  of  the  Department  under  the 
Perishable  Agricultural  Commodities  Act  and  the  Packers  and  Stockyards  Act. 
If,  notwithstanding  the  views  expressed  by  this  Department,  the  exemption  for 
such  proceedings  should  not  be  retained,  the  language  of  paragraph  (5)  would 
give  rise  to  complications  with  reference  to  the  handling  of  reparation  proceed¬ 
ings  under  the  Perishable  Agricultural  Commodities  Act.  That  act  provides  that 
in  complaints  wherein  the  amount  claimed  as  damages  does  not  exceed  the  sum 
of  $1,500,  an  oral  hearing  need  not  be  held  and  proof  in  support  of  the  complaint 
and  in  support  of  the  defendant’s  answer  may  be  supplied  in  the  form  of  deposi¬ 
tions  or  verified  statements  of  fact  unless  the  Secretary  directs  that  an  oral 
hearing  be  held.  The  procedure  provided  for  by  the  statute  has  expedited  pro¬ 
ceedings  and  resulted  in  substantial  savings  to  the  parties  and  to  the  Government 
in  cases  involving  relatively  minor  amounts.  To  make  it  possible  to  continue  to 
use  such  procedures  specifically  provided  for  by  statute,  it  would  seem  necessary 
to  amend  the  third  sentence  of  paragraph  (5)  to  read  as  follows:  “Unless  other¬ 
wise  provided  by  statute,  the  procedures  shall  be  for  use  by  consent  of  the  parties 
in  such  proceedings  as  the  agency  may  designate.” 

Paragraph  (6)  of  subsection  5(a)  deals  with  separation  of  functions  in  formal 
adjudicatory  matters.  Subdivision  (A)  provides  that  no  officer  who  presides  at 
the  reception  of  evidence  shall  be  responsible  to  or  subject  to  the  supervision  or 
direction  of  any  officer,  employee,  or  agent  engaged  in  the  performance  of  inves¬ 
tigating,  prosecuting,  or  advocating  functions  for  any  agency,  and  that  no  such 
person,  other  than  a  member  of  an  agency,  engaged  in  the  performance  of  inves¬ 
tigating,  prosecuting,  or  advocating  functions  in  any  case,  shall  in  that  or  a 
factually  related  case,  participate  or  advise  in  the  decision,  originally  or  on 
agency  appeal  or  review,  of  such  case  except  as  witness  or  counsel  in  public 
proceedings.  Subdivision  (B),  except  with  respect  to  ex  parte  matters,  prohibits 
communications  by  presiding  officers  or  members  of  an  agency  appeal  board, 
other  than  members  of  an  agency,  with  any  person  or  agency  on  any  fact  in  issue, 
unless  upon  notice  to  all  parties,  except  that  a  member  of  an  agency  appeal  board 
may  consult  with  other  members  of  the  board. 

This  Department  has  no  objection  to  the  objective  and  purpose  of  this  provi¬ 
sion,  but  does  question  whether  it  is  an  improvement  over  present  subsection  5(c) 
of  the  Administrative  Procedure  Act  dealing  with  the  same  subject  matter. 

Subdivision  (B)  would  prohibit  consultation  by  one  presiding  officer  with  an¬ 
other  presiding  officer  who  may  have  previously  decided  or  have  pending  a  factu¬ 
ally  similar  case,  not  concerning  the  same  parties.  Such  a  prohibition  would  be 
undesirable. 

We  fail  to  see  the  need  for  precluding  presiding  officers  and  members  of  agency 
appeal  boards  from  obtaining  the  aid  of  specially  qualified  employees  who  have 
not  engaged  in  investigating,  prosecuting,  or  advocating  functions.  This  will 
unduly  impair  their  access  to  necessary  assistance  from  experts  who  have  no 
investigating,  prosecuting,  or  advocating  functions  and  no  interest  in  the  par¬ 
ticular  proceeding.  The  existing  provision  of  the  Administrative  Procedure  Act 
precluding  consultation  with  employees  who  have  engaged  in  investigating, 
prosecuting,  or  advocating  functions  in  the  particular  proceeding  or  a  factually 
related  case  would  appear  adequate. 

Emergency  action 

Paragraph  (7)  of  proposed  subsection  5(a)  would  permit  a  summary  adjudi¬ 
cation  without  the  notice  of  other  procedures  required  by  subsection  5(a),  pro¬ 
vided  that  a  finding  is  made  that  immediate  action  is  necessary  for  the  preserva¬ 
tion  of  the  public  health  or  safety  or  in  situations  where  summary  action  is  other¬ 
wise  provided  by  law.  The  summary  action  would  be  subject  to  immediate  judi- 
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cial  review  unless  the  agency  provides  for  an  immediate  hearing  to  lie  conducted 
in  accordance  with  the  act  and  takes  such  other  action  as  will  effectively  protect 
the  rights  of  the  persons  affected.  Express  provision  is  made  for  injunctive 
relief  to  stay  the  taking  of  such  action  in  appropriate  cases. 

In  view  of  the  proposed  elimination  of  the  exemptions  from  the  formal  adjudi¬ 
cation  requirements  presently  contained  in  the  Administrative  Procedure  Act 
many  determinations  may  be  made  in  matters  subject  to  subsection  5(a)  not 
involving  the  public  health  or  safety  but  where  immediate  action  is  required  to 
promote  the  public  interest  or  the  interest  of  individuals.  For  example,  this 
could  be  the  case  in  matters  relating  to  the  selection  or  tenure  of  officers  or 
employees  of  the  United  States  and  matters  in  which  the  decisions  rest  solely 
on  inspections  and  tests.  The  language  requiring  a  finding  that  immediate 
action  is  necessary  for  the  preservation  of  the  public  health  or  safety  should, 
therefore,  be  broadened. 

The  provision  for  immediate  judicial  review  of  such  emergency  action  seems 
inappropriate  and  unnecessary.  Any  such  action  presumably  would  be  of  suffi¬ 
cient  finality  to  permit  judicial  review  under  section  10,  if  otherwise  permitted 
by  that  section. 

The  wording  of  the  second  sentence  of  paragraph  (7)  gives  rise  to  concern  for 
another  reason.  The  sentence  reads :  “Such  action  shall  be  subject  to  immediate 
judicial  review  in  accordance  with  the  provisions  of  section  10.  unless  the  agency 
provides  for  an  immediate  hearing  to  be  conducted  in  accordance  with  this  act 
and  takes  such  other  action  as  trill  effectively  protect  the  rights  of  the  persons 
affected.”  This  language  will  encourage  litigation  even  where  the  agency  has 
provided  for  an  immediate  hearing,  on  the  basis  that  the  agency  has  not  taken 
other  action  required  to  protect  the  rights  of  the  complainant. 

Subsection  5(b) — Mandatory  procedures — All  other  “ adjudication ” 

Subsection  5(b)  would  impose  minimal  procedural  requirements  for  all  cases 
of  adjudication  not  covered  by  subsection  5(a),  except  those  involving  inspec¬ 
tions  and  tests.  It  would  require  the  agency  by  rule  to  provide  procedures  which 
shall  promptly,  adequately,  and  fairly  inform  the  agency  and  the  parties  of  the 
issues,  facts,  and  arguments  involved.  It  would  further  provide  that  without 
delay  “after  conclusion  of  the  proceeding”  the  officer  who  conducted  such  pro¬ 
ceeding  shall  make  his  decision  which  shall  constitute  final  agency  action,  subject 
only  to  such  appeal  and  review  as  may  be  provided  by  agency  rule.  This  pro¬ 
posed  change  would  seriously  and  adversely  affect  numerous  important  programs 
of  the  Department  of  Agriculture  and  we  believe  it  to  be  highly  objectionable. 

The  broad  definitions  of  “order”  and  “adjudication”  in  section  2(d)  are  so 
worded  as  to  make  virtually  every  informal  determination  or  action  of  the 
Department,  other  than  rulemaking,  an  “adjudication”  which  would  be  subject 
to  the  requirements  of  subsection  5(b),  except  matters  involving  inspections 
and  tests.  Some  of  the  programs  which  would  be  directly  and  seriously  affected 
would  be  the  agricultural  conservation  programs,  land  diversion  programs,  and 
price  support  programs,  which  directly  or  indirectly  affect  millions  of  farmers 
who  produce  agricultural  commodities  and  involve  innumerable  determinations 
concerning  such  matters  as  qualification  for  the  benefits  of  the  program ;  the 
rural  electrification  and  telephone  programs  which  involve  numerous  substantial 
loans  and  many  decisions  under  each  loan  in  taking  specific  actions  under  loan 
contracts  and  mortgages  by  way  of  approval  or  disapproval  of  borrowers’  pro¬ 
posals  ;  the  Farmers  Home  Administration  program  wdiicli  also  entails  the  making 
of  a  vast  number  of  loans  to  individual  farmers  and  others  in  rural  areas :  and 
the  Forest  Service  programs  which  involve  the  management  of  the  national 
forests  and  national  grasslands,  including  each  year  the  consummation  of  forest 
products  sales  and  the  granting  of  permits  for  access,  grazing,  occupancy, 
recreation,  and  other  special  uses.  The  magnitude  of  such  operations  is  illus¬ 
trated  by  the  following  facts :  In  fiscal  year  1963,  there  wrere  approximately 
170,000  such  sales  and  permits  involved  in  the  land  management  functions  of 
the  Forest  Service.  Under  the  1964  feed  grain  program  approximately  1,300.000 
applications  to  participate  in  the  program  were  approved  and  under  the  1964 
wheat  diversion  program  approximately  611,000  applications  to  participate  were 
approved.  The  Farmers  Home  Administration,  in  1963,  received  202,799  appli¬ 
cations  for  loans  and  rejected  70,005.  Each  of  these  matters  involves  at  least 
one  or  more  individual  determinations  which  would  appear  to  come  within  the 
coverage  of  proposed  subsection  5(b)  and,  therefore,  be  subject  to  the  formalized 
requirements  imposed  by  that  subsection. 
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It  is  respectfully  urged  that  proposed  subsection  5(b),  which  would  for  the 
first  time  impose  drastic  and  unworkable  procedural  requirements  on  the  day-to- 
day  determinations  which  must  be  made  by  the  Department  of  Agriculture  in 
the  expeditious  and  ordinary  handling  of  its  many  programs  in  the  public  in¬ 
terest,  should  not  be  adopted. 

It  should  be  noted  that  the  language  of  subsection  5(b)  is  inept.  It  provides 
that :  “Without  delay  after  conclusion  of  the  proceeding,  the  officer  who  has 
conducted  it  shall  make  his  decision.”  A  proceeding  is  not  concluded  until  after 
the  decision  has  been  rendered. 

Subsection  5  (c)  —  Opportunity  for  settlement 

Subsection  5(c)  would  incorporate,  with  modification,  some  of  the  language 
presently  in  subsection  5(b)  of  the  Administrative  Procedure  Act  concerning 
opportunity  to  parties  to  submit  and  have  considered  offers  of  settlement.  The 
change  would  seem  to  make  such  opportunity  a  matter  of  right  prior  to  the  hear¬ 
ing  and  a  matter  of  discretion  of  the  agency  at  any  time  thereafter,  if  time,  the 
nature  of  the  proceeding,  and  the  public  interest  permit.  The  placement  of  the 
new  provision  within  section  5  wrould  make  such  opportunity  for  settlement 
mandatory  with  respect  to  all  informal  as  well  as  formal  adjudicatory  pro¬ 
ceedings. 

We  see  no  need  for  this  proposed  change.  If  the  objective  is  to  compell  still 
another  formalized  step  in  the  course  of  the  proceeding,  it  would  only  serve  to 
delay  and  confuse  the  conduct  of  the  action  and  impose  on  agencies  an  additional 
and  unnecessary  workload.  Also,  as  drafted,  it  is  not  clear  whether  the  oppor¬ 
tunity  for  settlement  is  a  matter  of  right  or  a  matter  of  discretion  during  the 
hearing  itself.  Furthermore,  although  the  provision  may  be  appropriate  for 
formal  adjudicatory  cases,  it  is  inappropriate  for  the  numerous  determinations 
made  daily  by  this  Department  in  the  course  of  operation  of  its  programs  which 
are  not  truly  “cases”  in  which  offers  of  settlement  would  be  appropriate.  For 
example,  it  would  not  be  appropriate  to  provide  for  opportunity  to  make  an 
offer  of  settlement  in  a  situation  where  the  Forest  Service,  in  its  management 
of  the  national  forests  and  national  grasslands,  determine  that  a  grazing  permit 
shall  be  terminated. 

Offers  of  settlement  would  be  inappropriate  in  certain  proceedings,  such  as 
ratemaking  proceedings,  that  are  essentially  rulemaking  in  nature  and  are  so 
considered  under  the  Administrative  Procedure  Act  but  which  would  become 
adjudication  under  the  proposed  broadened  definition  of  that  term. 

It  should  also  be  noted  tbat  the  provision  assumes  that  hearings  are  held  in 
all  adjudications.  The  great  bulk  of  agency  actions  that  are  defined  as  “adjudi¬ 
cations”  normally  do  not  involve  hearings. 

In  many  program  areas  there  is  no  authority  to  compromise  claims.  It  is 
assumed  that  it  is  not  the  intent  to  create  such  authority  where  none  presently 
exists. 

SECTION  6 - ANCILLARY  MATTERS 

Subsection  6(a) 

Subsection  6(a)  of  the  Administrative  Procedure  Act  presently  provides  that 
any  person  compelled  to  appear  in  person  before  any  agency  or  representative 
thereof  shall  be  accorded  the  right  to  counsel,  or,  if  permitted  by  the  agency, 
representation  by  other  qualified  representative.  S.  1336  would  delete  the  words 
“compelled  to  appear  in  person”  and  add  in  lieu  thereof  the  words  “appearing 
voluntarily  or  involuntarily.”  It  would  also  add  the  words  “in  the  course  of  an 
investigation  or  in  any  agency  proceeding.” 

The  Department  has  no  objection  to  these  amendments.  It  has  been  the  con¬ 
sistent  practice  of  the  Department  to  accord  all  persons  appearing  before  it  full 
rights  to  adequate  representation. 

The  bill  would  also  amend  the  second  sentence  of  subsection  6(a)  which  reads 
“Every  party  shall  be  accorded  the  right  to  appear  in  person  or  by  or  with 
counsel  or  other  duly  qualified  representative  in  any  agency  proceeding”  by 
adding  at  the  end  thereof  the  words  “or  investigation.”  It  would  appear  that  the 
added  language  should  be  changed  to  “or  public  investigation.”  A  person  who  is 
being  investigated  in  a  nonpublic  investigation  should  not  be  accorded  the  right 
to  appear  by  counsel.  Consideration  should  also  be  given  to  the  use  of  the  words 
“Every  party”  at  the  beginning  of  the  sentence  in  question.  It  would  appear  that 
a  public  investigation  may  or  may  not  have  “parties”  within  the  normal  connota¬ 
tion  or  such  word  depending  on  the  nature  of  the  investigation. 
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Subsections  C>  (b)  and  ( c ) 

S.  1336  would  add  a  new  subsection  6(b)  entitled  “Practice  by  Attorneys” 
providing  that  “Any  person  who  is  a  member  in  good  standing  of  the  bar  of  the 
highest  court  of  any  State,  possession,  territory,  Commonwealth,  or  the  District 
of  Columbia  may  represent  others  before  any  agency.”  The  amendment  would 
also  provide  that  when  such  a  person  represents  another  before  an  agency  his 
personal  appearance  or  signature  shall  constitute  a  representation  that  he  is 
both  properly  qualified  and  authorized  to  represent  the  particular  party  in  whose 
behalf  he  acts.  The  amendment  further  provides  that  “Nothing  herein  shall  be 
construed  *  *  *  (B)  to  authorize  or  to  limit  the  discipline,  including  disbar¬ 
ment,  of  persons  who  appear  in  a  representative  capacity  before  any  agency ; 
(C)  to  authorize  any  person  who  is  a  former  officer  or  employee  of  an  agency  to 
represent  others  before  an  agency  where  such  representation  is  prohibited  by 
statute  or  regulation  of  an  agency;  or  (D)  to  prevent  an  agency  from  requiring 
a  power  of  attorney  before  the  agency  transfers  funds  to  the  attorney  for  the 
party  whom  he  represents.”  A  new  subsection  6(c)  would  also  be  added  pro¬ 
viding  for  service  upon  attorneys  or  other  qualified  representatives. 

Although  the  Department  is  in  accord  with  the  purpose  of  these  amendments, 
there  would  appear  to  be  no  need  for  legislation  insofar  as  the  programs  of  the 
Department  are  concerned.  Our  present  procedures  provide  that  an  interested 
party  in  any  proceeding  may  appear  in  person  or  by  counsel  or  other  represent¬ 
ative.  In  regard  to  counsel  representing  an  interested  party,  no  specific  stand¬ 
ards  are  provided  and  any  person  who  is  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  a  State  or  possession  of  the  United  States  or  of  the 
District  of  Columbia,  is  entitled  to  appear  as  counsel.  The  only  requirement  im¬ 
posed  by  the  Department  on  persons  appearing  in  a  representative  capacity  is 
that  such  persons  must  conform  to  the  standards  of  ethical  conduct  required  of 
practitioners  before  the  courts  of  the  United  States.  The  Department  provides 
for  service  to  or  by  such  representatives. 

It  is  our  view  that  if  legislation  is  desirable  on  this  subject  it  would  be  pref¬ 
erable  to  deal  with  it  as  separate  legislation  leather  than  as  an  amendment  to  the 
Administrative  Procedure  Act. 

Subsection  6(d) 

Subsection  6(d)  of  the  Administrative  Procedure  Act  presently  provides  that 
“Every  person  compelled  to  submit  data  or  evidence  shall  be  entitled  to  retain 
or,  on  payment  of  lawfully  prescribed  costs,  procure  a  copy  or  transcript  thereof, 
except  that  in  a  nonpublic  investigatory  proceeding  the  witness  may  for  good 
cause  be  limited  to  inspection  of  the  official  transcript  of  his  testimony.”  S. 
1336  would  delete  the  words  “compelled  to  submit”  and  substitute  in  lieu  thereof 
the  words  “who  submits”  and  would  delete  the  exception  relating  to  nonpublic 
investigatory  proceedings. 

The  Department  has  no  objection  to  the  change  in  language  from  “compelled 
to  submit”  to  “who  submits.”  It  would  appear  reasonable  that  any  person  who 
submits  data  or  evidence,  in  any  proceeding  other  than  a  nonpublic  investigatory 
proceeding,  whether  voluntarily  or  compelled  to  do  so,  should  be  able  to  procure 
a  copy  or  transcript  thereof  upon  payment  of  prescribed  costs.  The  Department, 
however,  strongly  opposes  the  elimination  of  the  exception  for  nonpublic  inves¬ 
tigatory  proceedings-  The  elimination  of  such  exception  could  adversely  affect 
and  impede  the  conduct  of  such  nonpublic  investigations. 

Subsection  6(e) 

Subsection  6(c)  of  the  Administrative  Procedure  Act  presently  provides  that 
agency  subpenas  authorized  by  law  shall  be  issued  to  any  party  upon  request 
and,  as  may  be  required  by  rules  of  procedure,  upon  a  statement  or  showing  of 
general  relevance  and  reasonable  scope  of  the  evidence  sought.  It  further  pro¬ 
vides  that  upon  contest  the  court  shall  sustain  any  such  subpena  or  similar  process 
or  demand  to  the  extent  that  it  is  found  to  be  in  accordance  with  law.  The 
present  provision  does  not  constitute  an  affirmative  grant  of  subpena  authority. 
It.  is  applicable  only  where  subpenas  are  authorized  by  other  statutes.  In  such 
cases  the  provision  has  the  effect  of  making  subpenas  available  to  private  parties 
subject  to  a  showing  of  general  relevance  and  reasonable  scope  of  the  evidence 
sought,  if  so  provided  by  the  agency  rules  of  practice. 

Subsection  6(e)  of  S.  1336  requires  that :  “Unless  otherwise  provided  by  statute, 
■every  agency  shall  by  rule  provide  for  the  issuance  of  subpenas  and  shall  issue 
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subpenas  upon  request  to  any  party  to  an  adjudication  and  shall  by  rule  designate 
officers,  including  the  presiding  officer,  who  are  authorized  to  sign  and  issue  such 
subpenas”  and  that  ‘‘When  objection  is  made  to  the  general  relevance  or  reason¬ 
able  scope  of  such  subpena,  the  presiding  officer  or  the  agency  may  quash  or 
modify  the  subpena.”  The  subsection  further  provides  that :  “Agency  subpenas 
authorized  by  law  shall  be  issued  to  any  party  to  a  rulemaking  proceeding  upon 
request  upon  a  showing  of  general  relevance  and  reasonable  scope  of  the  evi¬ 
dence  sought”  and  that  court  action  with  reference  to  a  subpena  may  be  “in  the 
district  court  in  the  judicial  district  in  which  the  appearance  is  required  or  in 
which  the  person  to  whom  the  subpena  is  directed  is  found,  resides,  or  has  his 
principal  place  of  business.” 

The  proposed  language  would  provide  for  the  automatic  issuance  of  subpenas 
in  adjudication  proceedings  but  would  authorize  the  issuing  officer  or  the  agency 
to  quash  or  modify  a  subpena  when  objection  is  made  to  the  general  relevance  or 
reasonable  scope  thereof.  This  would  constitute  an  affirmative  grant  of  subpena 
authority  in  all  adjudication  proceedings.  Due  to  the  broadened  application  of 
the  adjudication  requirements,  the  provisions  with  reference  to  subpenas  would 
be  applicable  to  determinations  affecting  the  public  under  a  great  number  of  pro¬ 
grams,  many  of  which  are  far  removed  from  the  areas  where  subpenas  are  nor¬ 
mally  Considered  as  appropriate.  In  rulemaking  proceedings  subpenas  would  be 
made  available  only  where  authorized  by  other  statutes.  The  reason  for  the  dif¬ 
ferentiation  in  this  respect  between  adjudication  and  rulemaking  is  not  clear. 

It  should  be  noted  that  the  reference  to  the  issuance  of  subpenas  to  any  party 
to  a  rulemaking  proceeding”  is  inappropriate  in  view  of  the  fact  that  in  the 
usual  rulemaking  proceeding  there  are  no  parties. 

It  is  the  Department’s  view  that  the  language  presently  contained  in  sub¬ 
section  6(c)  provides  the  necessary  authority  and  safeguards  with  reference 
to  the  issuance  of  subpenas.  Where  subpena  authority  is  necessary  it  is  spe¬ 
cifically  provided  for  by  statute.  The  experience  of  the  Department  has  not 
demonstrated  the  need  for  such  authority  in  connection  with  all  adjudication 
proceedings.  The  Department,  therefore,  opposes  the  provision  generally  grant¬ 
ing  subpena  authority  in  such  proceedings.  Certainly,  any  general  grant  of  sub¬ 
pena  authority  should  be  limited  to  formal  adjudication  proceedings.  This  could 
be  accomplished  by  inserting  the  language  “subject  to  subsection  5(a)”  after 
“party  to  an  adjudication”  in  the  first  sentence  of  subsection  6(e).  The  Depart¬ 
ment  does  not  oppose  the  change  providing  for  the  designation  of  officers  who  may 
sign  subpenas,  or  the  change  relating  to  venue  of  subpena  actions. 

Subsection  6(f) 

The  bill  would  redesignate  present  subsection  6(d)  and  6(f)  and  change  the 
last  sentence  to  read  as  follows :  “Except  in  affirming  a  prior  denial,  or  where 
the  denial  is  self-explanatory  or  of  an  application  for  agency  review  such  notice 
shall  be  accompanied  by  a  simple  statement  of  reasons.”  The  Department  has 
no  objection  to  such  change. 

Subsection  6(g) 

S.  1336  would  add  a  new  subsection  6(g)  as  follows:  “Any  period  of  time 
prescribed  or  allowed  by  this  act,  by  any  other  statute  administered  under  this 
act,  or  by  rule  or  order  of  an  agency,  shall  not  include  the  day  of  the  act,  event 
or  default  after  which  the  designated  period  of  time  begins  to  run.  However, 
the  last  day  of  the  period  so  computed  is  to  be  included  unless  it  is  a  Satur¬ 
day,  Sunday,  holiday  or  half  holiday,  in  which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  neither  a  Saturday,  Sunday,  holiday,  nor  half 
holiday.” 

The  Department  concurs  with  the  intent  of  this  change.  Uniformity  in  the 
computation  of  time  would  seem  highly  desirable.  It  would  appear,  however, 
that  clarification  is  necessary.  It  is  not  clear  whether  Federal.  State,  or  local 
holidays  are  referred  to.  We  are  not  aware  of  any  Federal  half  holidays.  If 
not  restricted  to  Federal  holidays,  considerable  confusion  could  result. 

Subsection  6(h) 

The  bill  would  add  a  new  subsection  6(h)  reading  as  follows:  “Depositions 
and  discovery  shall  be  available  to  the  same  extent  and  in  the  same  manner  as 
in  civil  proceedings  in  the  district  courts  of  the  United  States  except  to  the  ex¬ 
tent  an  agency  deems  such  conformity  impracticable  and  otherwise  provides  for 
deposition  and  discovery  by  published  rule.” 
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The  proposed  provision  would  make  depositions  and  discovery  available  in 
all  proceedings,  formal  and  informal,  adjudicatory  and  rulemaking,  in  the 
broadest  sense.  The  procedures  in  connection  therewith  would  be  required  to 
conform  to  those  applicable  to  civil  proceedings  in  the  district  courts  of  the 
United  States  except  to  the  extent  an  agency  deems  such  conformity  imprac¬ 
ticable  and  otherwise  provides  for  depositions  and  discovery  by  published  rule. 

Recommendation  No.  30  of  the  Administrative  Conference  of  the  United  States 
approves  the  principle  of  discovery  in  adjudicatory  proceedings  and  recommends 
that  each  agency  adopt  rules  providing  for  discovery  to  the  extent  and  in  the 
manner  appropriate  to  its  proceedings.  This  recommendation  recognizes  (1) 
that  discovery  is  not  appropriate  in  rulemaking  proceedings  and  (2)  that  the 
agency,  by  rule,  should  specify  when  and  in  what  manner  discovery  should  be 
had  in  particular  adjudicatory  proceedings.  We  concur  in  this  recommendation 
rather  than  in  the  proposed  amendment. 

We  believe  that  the  agency  should  be  empowered  to  prescribe,  by  rule,  the 
manner  and  extent  in  which  discovery  is  to  be  applied  to  particular  proceedings. 
For  example,  agency  proceedings,  particularly  disciplinary  proceedings,  may  also 
have  criminal  implications  and  it  would  be  improper  to  require  discovery  in 
agency  proceedings  for  use  in  the  criminal  action.  Also,  discovery  is  not  appro¬ 
priate  in  public  rulemaking  proceedings  which  are  quasi-legislative  in  nature. 
Moreover,  exemption  should  be  provided  for  privileged  matter,  including  agency 
records  of  a  confidential  nature. 

The  Department  strongly  objects  to  the  proposed  amendment.  It  would  have  a 
substantial  adverse  impact  on  all  programs  of  the  Department  and  result  in 
considerable  litigation.  The  experience  of  the  Department  has  demonstrated  no 
need  for  such  change. 

Subsection  6(i) 

The  bill  would  add  a  new  subsection  6(i)  which  would  provide  that  “Upon 
reasonable  notice  an  agency  may  consolidate  related  proceedings  or  order  joint 
hearings  on  common  or  related  issues  in  different  proceedings.”  The  Depart¬ 
ment  has  no  objection  to  the  proposed  change  although  agencies  presently  have 
and  exercise  the  authority  to  consolidate  related  proceedings  and  hold  joint 
hearings  in  different  proceedings  in  appropriate  situations. 

Subsection  6(j) 

S.  1336  would  add  a  new  subsection  6(j)  reading:  “Every  agency  proceeding 
or  action  exempted  by  this  act  because  the  national  defense  or  foreign  policy  is 
involved,  from  the  procedures  otherwise  required  by  this  act  shall  he  governed  by 
rules  of  procedure  which  conform  to  the  greatest  extent  practicable  to  the  proce¬ 
dures  provided  in  this  act.” 

This  change,  while  having  a  worthwhile  purpose,  would  impose  a  heavy  burden 
on  the  various  agencies.  Application  of  the  provision  to  the  myriad  circum¬ 
stances  involved  in  national  defense  and  foreign  policy  actions  would  appear 
to  be  extremely  impractical. 

Subsection  6(k ) 

S.  1336  would  add  a  new  subsection  6(k)  providing  that:  “An  agency  shall 
act  upon  requests  for  declaratory  orders  and  is  authorized  with  like  effect  as  in 
the  case  of  other  orders,  to  issue  a  declaratory  order  to  terminate  a  controversy 
or  remove  an  uncertainty.  Any  action  taken  shall  constitute  final  agency  action 
within  the  meaning  of  section  10.”  This  language  is  comparable  to  that  presently 
contained  in  subsection  5(d).  It  should  be  noted,  however,  that  in  view  of  the 
opening  language  of  section  5  of  the  present  act,  the  provision  for  declaratory 
orders  in  subsection  5(d)  is  limited  to  formal  adjudication.  The  provision  for 
declaratory  orders  contained  in  the  proposed  amendment  would  be  applicable 
to  all  agency  proceedings.  The  last  sentence  of  the  proposed  amendment  would 
make  agency  action  denying  a  request  for  a  declaratory  order  appealable.  This, 
together  with  the  deletion  of  the  present  language  relating  to  “agency  discre¬ 
tion,”  may  lead  to  unnecessary  litigation. 

Subsection  6(1 ) 

S.  1336  would  also  add  a  new  subsection  6(1)  providing  that:  “An  agency  is 
authorized  to  dispose  of  motions  for  summary  decisions,  motions  to  dismiss  or 
motions  for  decision  on  the  pleadings.”  There  would  appear  to  be  no  need  for 
this  change  as  the  agencies  now  have  the  authority  to  take  such  action. 
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SECTION  7 - HEARINGS 

Preliminary  language 

Although  the  preliminary  language  of  section  7  remains  unchanged,  in  that  it 
applies  only  to  hearings  which  section  4  or  5  requires  to  be  conducted  pursuant 
to  section  7,  its  impact  is  different  because  of  changes  in  sections  4  and  5. 
Thus,  as  to  formal  rulemaking,  paragraph  (2)  of  subsection  4(c),  instead  of 
section  7,  would  prescribe  who  is  to  be  the  presiding  officer  and  who  is  to  make 
decisions,  rule  on  exceptions  and  take  final  action.  In  view  of  this  provision 
of  paragraph  4(c)  (2),  the  opening  language  of  section  7  should  include  a  limit¬ 
ing  clause  such  as  “Except  as  otherwise  provided  in  paragraph  (2)  of  subsection 
4(c).” 

Subsection  7 (a) 

The  proposed  amendment  would  add  a  new  provision  in  subsection  7(a)  pro¬ 
viding  for  the  substitution  of  a  new  presiding  officer  if  the  original  presiding 
officer  is  disqualified  or  otherwise  becomes  unavailable  unless  substantial  preju¬ 
dice  to  any  party  is  shown  to  result  from  such  substitution.  There  is  no  objec¬ 
tion  to  this  provision. 

Subsection  7(b) 

Present  subsection  7(b)  of  the  Administrative  Procedure  Act  gives  hearing 
officers  authority,  subject  to  the  published  rules  of  the  agency  and  within  its 
powers,  to  perform  certain  enumerated  acts.  The  proposed  amendment  to  such 
subsection  would  appear  to  vest  any  such  authority  which  the  agency  has 
directly  in  the  presiding  officer  subject  only  to  agency  rules  which  may  prescribe 
the  manner  of  exercising  such  powers,  but  not  limit  the  authority  to  do  so.  We 
believe  the  agency  should  remain  free  to  restrict  such  authority  by  published 
rule  in  proper  situations. 

Thus,  some  of  the  enumerated  powers  may  not  be  appropriate  for  use  by  the 
presiding  officer  in  public  rulemaking  proceedings.  For  example,  the  authority 
to  dispose  of  motions  for  summary  decisions,  motions  for  decisions  on  the  plead¬ 
ings,  or  motions  to  dismiss,  should  not  be  vested  in  a  presiding  officer  in  a  rule- 
making  hearing,  who,  under  subsection  4(c)(2),  only  has  authority  to  issue  a 
recommended  decision,  not  a  final  one.  Similarly,  prehearing  conferences,  dis¬ 
covery  procedures,  etc.,  which  are  peculiarly  designed  for  adjudication  cases 
between  named  parties,  are  not  appropriate  in  the  usual  type  of  public  rulemak¬ 
ing  proceedings.  We  believe  that  the  enumerated  powers  should,  as  at  present, 
be  subject  to  published  rules  of  the  agency  covering  particular  kinds  of  pro¬ 
ceedings. 

The  amendment  would  authorize  the  presiding  officer  to  sign,  as  well  as  issue, 
subpenas.  There  is  no  objection  to  authorizing  such  signature  and  issuance  if 
properly  limited  to  subpenas  authorized  by  law  and  by  published  rule  of  the 
agency. 

The  amendment  would  also  authorize  the  presiding  officer  to  take  depositions 
or  cause  them  to  be  taken  and  require  compliance  with  “other  discovery  pro¬ 
cedures”  in  all  proceedings  subject  to  section  7,  including  formal  rulemaking 
proceedings.  We  believe  that  the  agency  and  not  the  presiding  officer  should 
be  empowered  to  prescribe,  by  rule,  the  manner  in  which  and  extent  to  which 
discovery  is  to  be  applied  in  particular  procedings.  See  our  earlier  comments 
relating  to  the  subject  of  discovery. 

Subsection  7(c) 

The  second  sentence  of  subsection  7(c)  of  S.  1336,  provides  that  “Any  oral 
or  documentary  evidence  may  be  received,  but  every  agency  shall  provide  for 
the  exclusion  of  irrelevant,  immaterial,  or  unduly  cumulative  or  repetitious  evi¬ 
dence.”  This  is  substantially  a  reversion  to  the  language  of  the  present  Admin¬ 
istrative  Procedure  Act  and  obviates  the  problems  referred  to  in  our  comments 
with  reference  to  a  comparable  amendment  contained  in  S.  1663,  made  in  the 
Department’s  analysis  of  such  bill. 

The  last  sentence  of  subsection  7(c)  of  the  Administrative  Procedure  Act  now 
provides  that  in  rulemaking  or  determining  claims  for  money,  or  benefits,  or  appli¬ 
cations  for  initial  licenses  any  agency  may,  where  the  interest  of  any  party  will 
not  be  prejudiced  thereby,  adopt  procedures  for  the  submission  of  written  evi¬ 
dence.  Subsection  7(c)  of  the  bill  would  delete  the  limiting  language  and  would 
make  this  provision  applicable  to  all  proceedings  subject  to  section  7.  It  would 
also  vest  the  authority  directly  in  the  presiding  officer  rather  than  in  the  agency. 
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We  recognize  the  desirability  of  shortening  records  and  expediting  proceedings 
where  possible  and  have  no  objection  to  the  expansion  of  the  discretionary  au¬ 
thority  contemplated  by  the  change.  It  is  our  view,  however,  that  the  authority 
should  be  vested  in  the  agency  rather  than  the  presiding  officer.  It  is  felt  the 
agency  by  proper  exercise  of  discretion  can  avoid  problems  which  might  other¬ 
wise  be  encountered  in  some  types  of  proceedings. 

Subsection  7(d) 

Subsection  7(d)  of  S.  1336  makes  it  clear  that  official  notice  may  be  taken 
of  (1)  facts  of  which  judicial  notice  could  be  taken  and  (2)  other  facts  within 
the  specialized  knowledge  of  the  agency.  The  Department  has  no  objection  to  the 
proposed  change  and  believes  it  to  be  desirable. 

Subsection  7(e) 

Section  7  of  S.  1336  includes  a  new  subsection  (e)  covering  interlocutory  ap¬ 
peals.  The  subsection  would  permit  a  presiding  officer  to  certify  to  the  agency,  or 
allow  the  parties  an  interlocutory  appeal  on,  any  material  question,  whenever  he 
finds  that  it  would  prevent  substantial  prejudice  to  any  party  or  would  expedite 
the  proceeding.  No  interlocutory  appeal  would  otherwise  be  allowed,  except  by 
order  of  the  agency  upon  a  showing  of  substantial  prejudice  and  after  a  denial  of 
such  appeal  by  the  presiding  officer.  Provision  would  be  made  for  a  stay  of  the 
proceeding  by  the  presiding  officer  or  by  the  agency  if  necessary  to  protect  the 
substantial  rights  of  any  party.  The  Department  has  no  objection  to  the  pro¬ 
posed  new  subsection  7  (e) . 

SECTION  S - DECISIONS 

Introductory  language 

Section  8  of  the  Administrative  Procedure  Act  presently  applies  to  all  cases 
in  which  a  hearing  is  required  to  be  conducted  in  conformity  with  section  7.  S. 
1336  would  change  the  language  to  read  “In  all  adjudications  subject  to  section 
5(a).” 

The  Department  has  no  objection  to  this  change  insofar  as  it  applies  to  adju¬ 
dicatory  proceedings  presently  subject  to  the  provisions  of  sections  7  and  8  of 
the  act.  Our  objections  to  the  broadening  of  the  definition  of  “adjudication” 
and  the  broadening  of  the  application  of  subsection  5(a)  with  respect  to  formal 
adjudications  are  stated  elsewhere. 

Subsection  8(a) 

The  Administrative  Procedure  Act  presently  provides  that  in  cases  in  which 
the  agency  has  not  presided  at  the  reception  of  the  evidence  two  alternative 
procedures  are  available  to  the  agency.  The  agency  may  provide  for  an  initial 
decision  by  the  presiding  officer  (or,  in  cases  not  subject  to  subsection  (c)  of 
section  5,  any  other  officer  qualified  to  preside  at  hearings  pursuant  to  section 
7),  which  decision,  in  the  absence  of  either  appeal  to  the  agency  or  review  by  the 
agency,  shall  without  further  proceedings  become  the  decision  of  the  agency, 
or,  on  the  other  hand,  the  agency  may  provide  that  the  entire  record  shall  be 
certified  to  it  for  initial  decision,  in  which  event  such  officer  shall  issue  a  recom¬ 
mended  decision  (with  certain  exceptions  relating  to  rulemaking  and  determining 
applications  for  initial  licenses).  S.  1336  would  have  the  effect  of  requiring  ini¬ 
tial  decisions  by  the  presiding  officer  in  all  such  cases  “except  where  such  officers 
become  unavailable  to  the  agency.” 

It  has  been  the  practice  of  the  Department  to  utilize  recommended  decisions 
in  cases  subject  to  sections  7  and  8  of  the  act.  It  has  been  our  view  that  such 
procedure  results  in  more  uniformity  in  the  decisional  process.  However,  in 
light  of  the  expanding  volume  of  formal  adjudications  and  the  need  to  relieve 
the  judicial  officer  of  the  Department  from  any  unnecessary  work,  the  Depart¬ 
ment  has  been  considering  changing  its  procedure  to  utilize  initial  decisions 
where  practicable  without  impairing  the  statutory  program. 

It  is  our  view  that  the  agency  should  be  vested  with  discretion,  as  it  is  at 
present,  to  determine  whether  it  should  utilize  recommended  decisions  in  the 
various  types  of  proceedings.  It  may  also  be  desirable  to  change  the  last  sentence 
of  subsection  8(a)  to  clarify  the  fact  that  if  the  decision  is  remanded,  reconsid¬ 
ered  or  reheard,  the  decision  of  the  agency  after  remand,  reconsideration  or  re¬ 
hearing  is  the  final  agency  action. 

Subsection  8(c) 

Paragraph  (1)  of  the  proposed  new  subsection  8(c)  would  specify  the  proce¬ 
dure  for  appeal  within  the  agency  from  the  decision  of  the  presiding  officer.  It 
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would  provide  that  “Any  party  may  appeal  the  decision  of  the  presiding  officer  by 
serving  upon  the  agency  and  the  other  parties,  within  the  time  prescribed  bv 
agency  rule  after  being  served  with  the  decision,  written  exceptions  and  the  rea¬ 
sons  in  support  thereof  which  shall  state  specifically  and  concisely  the  manner  in 
which  (A)  prejudicial  error  was  committed  in  the  conduct  of  the  proceeding;  (B) 
the  findings  or  conclusions  of  material  fact  were  clearly  erroneous  ;  (C)  the  con¬ 
clusions  of  law  were  erroneous;  (D)  the  decision  was  contrary  to  law  or  to  the 
duly  promulgated  rules  or  decisions  of  the  agency;  or  (E)  there  was  a  novel 
question  brought  into  issue.”  The  remaining  changes  deal  with  what  questions 
may  be  considered  on  appeal  and  what  shall  constitute  the  record  for  appeal. 

It  would  appear  desirable  to  add  at  the  end  of  the  sentence  reading  “The  record 
for  appeal  shall  include  all  matters  constituting  the  record  upon  which  the 
decision  of  the  presiding  officer  was  based”  the  language  “unless  limited  by  rule 
or  order  to  matter  relevant  to  the  questions  raised  by  the  exceptions  and  any 
other  questions  raised  by  the  appeal  board,  or  the  agency  if  it  hears  the  appeal, 
and  shall  include  any  evidence  taken  on  appeal.”  In  the  next  following  sentence 
the  language  should  read  “any  fact  or  point  of  law”  rather  than  “any  question 
of  fact  or  law.”  It  is  also  suggested  that  the  last  sentence  of  paragraph  (1)  be 
changed  to  “On  an  appeal  the  agency  shall,  except  as  it  may  limit  the  issues 
upon  notice  or  by  rule,  have  all  the  powers  which  it  would  have  in  making  the 
initial  decision.”  This  would  retain  full  control  of  the  proceeding  in  the  agency. 

The  Department  has  no  other  objections  to  the  proposed  changes  insofar  as 
they  apply  to  initial  decisions.  The  language  should  be  clarified,  however,  by 
expressly  limiting  the  provision  to  initial  decisions.  See  also  our  comments  on 
appeal  boards. 

Paragraph  (2)  of  the  proposed  new  subsection  8(c)  would  provide  that 
except  to  the  extent  that  the  establishment  of  an  agency  appeal  board  is  clearly 
unwarranted  by  the  number  of  proceedings  in  which  exceptions  are  filed  or 
that  agency  appellate  procedures  have  been  otherwise  provided  by  Congress, 
each  agency  shall  establish  one  or  more  agency  appeal  boards  :  that,  if  an 
appeal  board  has  been  established,  exceptions  to  all  presiding  officers  reports 
shall  be  considered  and  determined  by  such  board  unless  “a  private  party  shall 
promptly  file  an  application  for  a  determination  of  the  exceptions  by  the 
agency”;  and  that  “If  the  agency  denies  the  application,  it  shall  be  deemed  to 
have  considered  and  denied  each  exception  and  affirmed  the  decision  of  the 
presiding  officer.  If  the  agency  grants  the  application,  it  shall  determine  the 
exceptions  after  considering  the  reasons  therefor.”  Provision  would  also  be 
made  for  oral  argument  before  the  agency  appeal  board  upon  request  of  any 
party. 

It  would  appear  that  the  purpose  of  establishing  an  agency  appeal  board 
would  be  to  relieve  the  members  of  the  agency  from  the  burden  of  full  agency 
review  in  all  cases  in  which  exceptions  are  filed.  Under  the  proposed  changes 
private  parties  have  the  choice  of  having  their  exceptions  determined  by  the 
agency  appeal  board  or  applying  for  a  determination  thereof  by  the  agency. 
When  such  an  application  is  made,  the  agency  would  either  have  to  grant  the 
application  and  determine  the  exceptions  after  considering  the  reasons  therefor, 
or  it  would  have  to  deny  the  application,  which  would  have  the  effect  of  affirm¬ 
ing  the  decision  by  the  presiding  officer.  Either  of  these  alternatives  requires 
a  consideration  of  the  merits  of  the  issues  by  the  agency. 

Provision  is  also  made  for  review  of  the  action  of  the  agency  appeal  board 
by  the  agency  on  the  grounds  that  the  action  may  be  contrary  to  law  or  agency 
policy,  that  the  agency  wishes  to  reconsider  its  policy,  or  that  a  novel  question 
has  been  presented.  Under  these  circumstances  there  is  serious  question  whether 
the  purpose  of  relieving  the  members  of  the  agency  from  a  substantial  workload 
would  be  achieved.  It  should  also  be  noted  that  a  different  situation  may  exist 
with  respect  to  executive  departments  exercising  regulatory  authority  than  is 
the  case  with  regulatory  commissions.  Executive  agencies  can  delegate  the 
decisional  function  and  under  the  definition  of  “agency”  the  officers  or  units 
which  are  so  authorized  to  act  would  then  become  the  agency.  In  this  Depart¬ 
ment  for  many  years,  the  decisional  function  with  respect  to  formal  adjudica¬ 
tions  subject  to  sections  7  and  8  of  the  act,  has  been  delegated  to  the  judicial 
officer,  who  exercises  final  authority.  Executive  departments  do  not  have  the 
problem  of  not  being  able  to  separate  the  decisional  function  from  the  policy¬ 
making  function.  We,  therefore,  do  not  believe  that  these  proposed  changes 
are  necessary  insofar  as  executive  departments  are  concerned.  While  the 
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proposed  language  contains  an  exception  from  the  requirement  of  the  establish¬ 
ment  of  appeal  boards  where  “the  establishment  of  an  agency  appeal  board  is 
clearly  unwarranted  by  the  number  of  proceedings  in  which  exceptions  are 
filed”  the  language  does  not  clearly  leave  the  matter  to  agency  discretion  and 
will  result  in  needless  and  burdensome  litigation.  The  establishment  of  agency 
appeal  boards  and  the  classes  of  cases  to  be  considered  by  them  should  clearly 
be  left  to  agency  discretion. 

In  addition,  it  should  be  noted  that  under  the  proposed  changes  the  complainant 
in  a  disciplinary  action  would  be  precluded  from  obtaining  a  review  of  a  presiding 
officer’s  decision  by  the  agency  in  lieu  of  the  agency  appeal  board.  The  proposed 
language  states  that  only  a  private  party  may  apply  for  a  determination  of  the 
exceptions  by  the  agency  itself.  It  is  difficult  to  see  why  the  complainant  should 
not  be  afforded  the  same  right  as  private  parties.  Also,  an  agency  appearing 
as  a  party  before  another  agency,  as  this  Department  does  before  the  Interstate 
Commerce  Commission  and  other  agencies,  would  not  be  accorded  the  right  to 
apply  for  a  determination  of  the  exceptions  by  the  agency.  Moreover,  it  would 
appear  that  a  private  party,  in  applying  for  a  determination  of  the  exceptions 
by  the  agency,  would  do  so  at  his  peril.  The  proposed  amendment  states  that 
“If  the  agency  denies  the  application,  it  shall  be  deemed  to  have  considered 
and  denied  each  exception  and  affirmed  the  decision  of  the  presiding  officer.  If 
the  agency  grants  the  application,  it  shall  determine  the  exceptions  after  consider¬ 
ing  the  reasons  therefor.”  This  would  preclude  a  subsequent  appeal  to  the  agency 
appeal  board.  In  view  of  the  fact  that  the  agency  may  reject  the  applica¬ 
tion  because  it  thinks  the  appeal  board  should  handle  the  matter,  rather  than 
reject  the  application  on  the  merits,  it  is  not  clear  wThy  the  private  party  should 
be  required  to  make  such  a  choice. 

Paragraph  (3)  of  proposed  subsection  8(c)  provides  that  except  where  the 
agency  simply  affirms  the  decision  of  the  presiding  officer  by  denying  the  appli¬ 
cation  for  a  determination  of  the  exceptions,  there  shall  be  a  ruling  upon  each 
material  exception  ;  that  the  record  shall  show  the  ruling  and  the  reason  therefor ; 
and  the  decision  of  the  presiding  officer  shall  be  affirmed,  set  aside,  or  modified 
to  conform  with  such  rulings  or  remanded  with  instructions.  Although  this 
change  would  not  appear  to  be  necessary,  the  Department  has  no  objection  to  it. 

Paragraph  (4)  provides  that  after  the  entry  of  the  decision  of  the  presiding 
officer  or  after  the  action  of  the  appeal  board,  “the  agency  in  its  discretion  may, 
within  the  time  prescribed  by  agency  rule,  order  the  case  before  it  for  review 
but  only  upon  the  ground  that  the  decision  or  action  may  be  contrary  to  law  or 
agency  policy,  that  the  agency  wishes  to  reconsider  its  policy,  or  that  a  novel 
question  of  policy  has  been  presented,  and  that  the  agency  shall  state  in  such 
order  the  specific  agency  policy  or  novel  question  of  policy  involved.  On  such 
review  the  agency  shall  have  all  the  power  it  would  have  if  it  were  initially 
deciding  the  proceeding,  provided  that  if  the  agency  raises  any  issue  of  fact 
it  deems  material,  the  agency  shall  remand  the  case  with  instructions  for  further 
proceedings  before  the  presiding  officer.”  It  is  essential  for  proper  administra¬ 
tion  that  an  agency  maintain  full  control  of  all  proceedings.  The  agency  should, 
therefore,  be  vested  with  full  discretion  to  determine  the  grounds  on  which  it 
may  order  the  decision  of  the  presiding  officer  or  the  action  of  the  appeal  board 
before  it  for  review.  It  would  also  appear  that  the  language  of  the  last  sentence 
of  paragraph  (4)  should  be  modified.  The  provision  that  “if  the  agency  raises 
any  issue  of  fact  it  deems  material,  the  agency  shall  remand  the  case  with 
instructions  for  further  proceedings  before  the  presiding  officer”  should  be 
changed  to  “if  the  agency  determines  that  additional  evidence  is  required  with 
respect  to  any  issue  of  fact  it  deems  material,  the  agency  shall  remand  the  case 
with  instructions  for  further  proceedings  before  the  presiding  officer.” 

Paragraph  (5)  of  the  proposed  subsection  8(c)  would  provide  that  the  action 
on  review  or  on  appeal  if  no  review  is  taken  shall  be  on  the  record  and  be  the 
final  action  of  the  agency  except  when  the  decision  is  remanded  or  set  for  re¬ 
consideration  or  rehearing.  The  Department  has  no  objection  to  this  provision. 

SECTION  9 - SANCTIONS  AND  POWERS 

Subsection  9(a) 

S.  1336  would  transfer  from  subsection  9(b)  of  the  present  act  to  subsection 
9(a)  of  the  bill  language  requiring  expeditious  handling  of  proceedings  involv¬ 
ing  applications  for  licenses.  At  the  same  time  it  would  expand  the  application 
of  the  provision  to  all  investigations  and  proceedings  required  by  law.  It  would 
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also  eliminate  the  present  language  in  subsection  6(a)  under  the  heading  “An¬ 
cillary  Matters”  applicable  to  expeditious  handling  of  proceedings. 

The  Department  has  no  objection  to  the  intent  and  purpose  of  the  change ;  i.e., 
making  applicable  to  all  proceedings  the  same  rule  with  respect  to  expeditious 
handling.  However,  it  is  suggested  that  it  would  be  more  logical  to  set  forth 
such  a  provision  in  substitution  for  the  present  provision  in  subsection  6(a) 
under  “Ancillary  Matters”  rather  than  include  it  in  section  9  under  the  heading 
“Sanctions  and  Powers.” 

The  inclusion  of  the  provision  that  no  investigation  shall  be  commenced  ex¬ 
cept  within  jurisdiction  delegated  to  the  agency  and  as  authorized  by  law  would 
not  appear  to  be  objectionable. 

Subsection  9(b) 

The  proposed  subsection  provides  that :  “Publicity,  which  a  reviewing  court 
finds  was  issued  by  the  agency  or  any  officer,  employee  or  member  thereof,  to 
discredit  or  disparage  a  person  under  investigation  or  a  party  to  an  agency 
proceeding,  may  be  held  to  be  a  prejudicial  prejudging  of  the  issues  in  contro¬ 
versy,  and  the  court  may  set  aside  any  action  taken  by  the  agency  against  such 
person  or  party  or  enter  such  other  order  as  it  deems  appropriate.”  The  use  of 
publicity  to  discredit  or  disparage  a  person  vuider  investigation  or  a  party  to  an 
agency  proceeding  would  constitute  an  abuse  of  authority  and  cannot  be  con¬ 
doned.  However,  there  is  presently  adequate  authority  available  to  deal  with 
such  an  abuse.  Certainly  a  court  may  set  aside  agency  action  where  in  fact 
there  has  been  a  prejudicial  prejudgment  of  the  issues.  The  inclusion  of  the 
provision  in  question  would  invite  unnecessary  and  burdensome  litigation  to  set 
aside  agency  action  on  the  basis  that  publicity  by  the  agency  constitutes  a  pre¬ 
judicial  prejudging  of  the  issues  in  controversy.  It  is  recommended,  therefore, 
that  subsection  9(b)  of  S.  1336  be  deleted. 

SECTION  10 - JUDICIAL  REVIEW 

The  introductory  language 

The  introductory  language  of  section  10  of  the  Administrative  Procedure  Act 
presently  reads  “Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2) 
agency  action  is  by  law  committed  to  agency  discretion.”  S.  1336  would  substi¬ 
tute  for  such  language  the  following:  “Except  so  fas  as  (1)  statutes  preclude 
judicial  review  or  (2)  judicial  review  of  agency  discretion  is  precluded  by  law.” 
This  change  is  a  matter  of  serious  concern  to  the  Department,  particularly  in 
view  of  the  scope  of  the  definitioin  of  “agency  action”  which  “includes  the  whole 
or  part  of  every  agency  rule,  order,  license,  sanction,  relief,  or  the  equivalent 
or  denial  thereof,  or  failure  to  act.”  This  definition  includes  innuerable  actions 
in  connection  with  programs  of  the  Department  not  only  in  'the  regulatory  field 
but  in  connection  with  agricultural  conservation  programs,  land  diversion  pro¬ 
grams,  price-support  programs,  loan  programs,  management  of  national  forests, 
and  service  and  research  programs,  which  involve  the  exercise  of  administrative 
judgment  and  discretion.  The  amendment  would  subject  the  bulk  of  these  es¬ 
sentially  discretionary  actions  to  judicial  review,  thereby  to  a  substantial  degree 
substituting  judicial  judgment  and  discretion  in  broad  areas  where  administra¬ 
tive  judgment  and  discretion  clearly  have  prevailed  and  should  prevail.  Refusal 
to  issue  or  rule  or  amendment  thereof  would  fall  in  this  category.  Our  experi¬ 
ence  has  failed  to  demonstrate  any  need  for  changing  the  present  provision  of 
the  Administrative  Procedure  Act  in  this  regard. 

Subsection  10  (a) 

Subsection  10(a)  of  the  Administrative  Procedure  Act  presently  limits  the 
right  of  review ;  i.e.,  standing  to  sue,  to  any  person  suffering  legal  wrong  because 
of  agency  action,  or  adversely  affected  or  aggrieved  by  such  action  within  the 
meaning  of  any  relevant  statute.  S.  1336  would  greatly  expand  this  right  of 
review  to  include  any  person  adversely  affected  in  fact  by  any  reviewable  agency 
action.  The  amendment  would  constitute  a  major  substantive  change  as  to  the 
right  to  review. 

The  Department  of  Agriculture  strongly  objects  to  this  change.  It  considers 
the  change  both  unnecessary  and  undesirable.  The  present  language  of  subsec¬ 
tion  10(a)  was  designed  to  restrict  the  right  of  review  to  those  persons  who, 
prior  to  the  enactment  of  the  Administrative  Procedure  Act,  would  have  had 
such  right  of  review.  This  clearly  and  expressly  consists  of  two  groups  of  per- 
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sons;  i.e.  (1)  those  who  suffer  legal  wrong  because  of  agency  action,  and  (2) 
those  who  are  adversely  affected  or  aggrieved  within  the  meaning  of  certain 
statutes,  like  47  U.S.C.  402(b),  which  provide  specifically  for  standing  on  a 
proper  showing.  These  provisions  of  subsection  10(a)  have  been  construed  ac¬ 
cordingly  by  the  courts  and  there  is  no  substantial  legal  question  as  to  their 
meaning.  ( Faliey  v.  O’Melveny  &  Meyers,  200  F.  2d  420,  478  (C.A.  9),  cert,  de¬ 
nied,  345  U.S.  952 ;  Kansas  City  Power  &  Light  Company  v.  McKay,  225  F.  2d  924, 
932  (C.A.  D.C.),  cert,  denied,  350  U.S.  884.) 

The  proposed  amendment  would  extend  such  standing  to  sue  to  many  persons 
who  do  not  now  have  standing.  For  example,  electric  power  companies,  which 
have  heretofore  been  denied  standing  to  sue  the  Rural  Electrification  Administra¬ 
tor  on  account  of  alleged  illegality  of  loan  to  cooperatives  because  the  companies 
suffered  no  “legal  wrong”  and  were  not  “affected  or  aggrieved”  within  the 
meaning  of  the  Rural  Electrification  Act,  Kansas  City  Power  &  Light  Co.  v. 
McKay,  supra,  would,  under  the  proposed  language,  be  encouraged  to  litigate 
REA  loans,  with  an  anticipated  paralyzing  effect  on  the  most  important  seg¬ 
ments  of  the  rural  electrification  program. 

Also,  under  the  Agricultural  Marketing  Agreement  Act  (7  U.S.C.  601  et  seq.), 
only  handlers  who  are  subject  to  a  milk  marketing  order,  or  in  certain  situa¬ 
tions  producers  who  have  a  property  right  in  pooled  funds  under  such  an  order, 
can  now  attack  such  an  order  of  a  provision  thereof  (7  U.S.C.  608c (15),  United 
States  v.  Ruzicka,  329  U.S.  287;  Stark  v.  Wickard,  321  U.S.  288).  Collateral 
attacks  cannot  be  made  on  such  orders  by  others,  as,  for  example,  milk  dealers 
or  dairy  farmers  who  are  not  regulated  by  the  marketing  order.  (United  Milk 
Producers  of  New  Jersey  v.  Benson,  225  F.  2d  527;  Schofield  v.  Benson,  236  F. 
2d  719,  cert,  denied,  352  U.S.  976;  State  of  Minnesota  v.  Benson,  274  F.  2d  764.) 
Under  the  proposed  amendment,  collateral  attacks  on  such  orders  could  be 
made  by  such  persons. 

This  extension  of  standing  to  persons  not  regulated  by  a  marketing  order 
would  seriously  undermine  the  important  marketing  agreement  and  order 
program  and  the  special  statutory  provisions  now  requiring  an  expert  admin¬ 
istrative  review  of  such  agency  orders  before  recourse  can  be  had  to  the  courts. 
Although  regulated  handlers  would  still  be  required  to  pursue  the  exclusive 
remedy  prescribed  by  section  608c  ( 15 )  of  the  act,  strangers  to  the  order  would 
not  be  required  to  pursue  this  statutory  remedy  and  could  get  access  to  the 
courts  to  review  these  orders  without  such  prior  expert  administrative  review. 
This  would  result  in  the  anomalous  situation  where  a  person  directly  regulated 
by  an  order  would  be  required  to  pursue  administrative  remedies  not  required 
of  persons  unregulated  by  the  order.  It  could  also  result  in  handlers  seeking 
to  bypass  the  exclusive  remedy  now  provided  for  them  by  section  8c  (15)  by 
acting  through  another  person  to  contest  the  order  without  initial  recourse  to 
such  section.  For  example,  a  regulated  handler  probably  could  persuade  a  pro¬ 
ducer  delivering  milk  to  him  to  commence  such  an  action  as  a  “straw’man”  for 
the  handler.  This  could  only  lead  to  the  breakdown  of  the  carefully  devised 
plan  which  Congress  has  provided  for  the  review  of  these  “exquisitely  compli¬ 
cated”  marketing  orders  in  the  public  interest. 

We  believe  that  the  better  approach  is  to  provide  for  some  special  right  to 
review  in  special  statutes  dealing  with  particular  programs,  as  at  present,  rather 
than  extend  the  scope  of  review  indiscriminately  to  situations  in  which  such 
right  of  review  would  not  be  appropriate. 

Although  the  amendment  would  limit  standing  to  sue  to  persons  “adversely 
affected  in  fact”  this  would  have  little  practical  effect  on  standing  because  it 
would  leave  the  question  of  the  impact  of  the  agency  action  on  such  person  for 
decision  at  the  trial  of  the  review  action.  This  would  provide  elements  of 
confusion  and  doubt  which  the  courts  would  have  to  resolve,  probably  on  a 
case-by-case  basis,  to  the  detriment  of  many  programs  operated  by  this  De¬ 
partment. 

The  inclusion  in  the  proposed  amendment  of  subsection  10(a)  of  the  language 
“by  any  reviewable  agency  action”  is  merely  repetitious  of  the  restrictions 
already  present  in  subsection  10(c)  of  the  Administrative  Procedure  Act  and 
would  not  serve  to  avoid  or  limit  the  extension  of  standing  which  we  believe  to 
be  objectionable.  Thus,  a  milk  marketing  order  clearly  is  reviewable  under 
subsection  10(c)  and  always  has  been,  but  subsection  10(a)  should  continue 
to  limit  the  classes  of  persons  who  have  a  right  to  such  review,  particularly 
because  of  the  special  form  of  review  which  is  prescribed  for  handlers  subject 
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to  an  order,  but  which  is  not  prescribed  for  potential  collateral  attacks  by  others 
on  such  an  order. 

Subsection  10  (b) 

The  present  subsection  10(b)  provides  that  actions  for  judicial  review,  unless 
required  to  be  brought  in  a  court  specified  by  statute,  may  be  brought  in  any 
court  of  competent  jurisdiction.  S.  1336  would  specifically  confer  jurisdiction 
upon  the  district  courts  of  the  United  States  to  review  “agency  action  reviewable 
under  this  act,  except  where  a  statute  provides  for  judicial  review  in  a  specific 
court.”  Although  it  may  be  desirable  to  specify  the  U.S.  district  courts  as  the 
courts  of  review  rather  than  “any  court  of  competent  jurisdiction”  the  termi¬ 
nology  employed  in  the  bill  may  give  rise  to  the  contention  that  the  purpose 
and  effect  of  the  change  are  to  extend  jurisdiction  of  the  courts  to  matters  not 
presently  within  their  jurisdiction.  Moreover,  the  bill  specifies  that  the  district 
courts  of  the  United  States  shall  have  “jurisdiction  to  protect  the  other  sub¬ 
stantial  rights  of  any  person  in  an  agency  proceeding.”  We  question  the  need 
or  desirability  of  this  provision.  It  is  felt  that  it  could  be  susceptible  of  leading 
to  confusion  as  to  its  intent,  thereby  lending  itself  to  unnecessary  litigation. 
This  change  also  raises  the  question  as  to  whether  it  conflicts  with  other  provi¬ 
sions  by  allowing  recourse  to  the  courts  at  intermediate  stages  of  the  proceeding. 

The  proposed  amendment  also  sets  forth  a  venue  provision  whereas  the  present 
act  does  not  contain  a  specific  provision  with  respect  to  venue.  The  Congress 
in  1962  enacted  Public  Law  87-748  (28  U.S.C.  1391  (supp.  V) )  which  contains 
provisions  delineating  the  venue  in  civil  actions  against  a  Federal  officer  or 
agency.  The  amendment  appears  to  expand  the  possibilities  available  to  plain¬ 
tiffs  by  adding  any  judicial  district  wherein  the  complainant  has  his  principal 
place  of  business  and  also  in  suits  involving  real  property,  allowing  the  action 
to  be  brought  in  the  district  where  the  plaintiff  resides.  It  is  felt  that  tins 
expansion  of  choice  of  forum  is  unwarranted  and  could  only  lend  itself  to 
encouraging  forum  shopping  which  is  recognized  as  being  undesirable.  The 
provisions  of  Public  Law  87-748  relating  to  venue  provide  adequate  choice  and, 
therefore,  it  is  seriously  questioned  that  the  expansion  of  choice  as  proposed  by 
the  bill  is  either  necessary  or  desirable. 

The  proposed  amendment  to  this  subsection  would  permit  actions  for  judicial 
review  to  be  brought  against  an  agency  by  its  official  title.  This  would  provide 
for  a  uniform  rule  applicable  to  all  agencies  and  eliminate  the  problem  of  sub¬ 
stitution  of  defendants  where  substitution  of  officers  takes  place.  It  is  felt, 
therefore,  that  such  a  provision  is  desirable. 


The  Impact  of  S.  1336  Upon  the  Rural  Electrification  Administration 

(REA) 

REA  was  established  on  May  11,  1935,  by  Executive  Order  7037  and  was  given 
statutory  existence  by  Public  Law  605  of  the  74th  Congress,  approved  May  20, 
1936.  Originally  created  to  make  loans  to  finance  the  furnishing  of  electric 
service  to  unserved  persons  in  rural  areas,  its  authority  was  expanded  by  Public 
Law  423,  81st  Congress,  approved  October  2S,  1949,  to  include  the  financing  of 
telephone  service  in  rural  areas. 

REA  is  a  lending  agency  to  the  administrative  head  of  which,  the  Adminis¬ 
trator,  appointed  by  the  President  and  confirmed  by  the  Senate,  the  Congress  has 
entrusted  the  functions,  powers,  and  authorities  by  it  deemed  requisite  to  achieve 
the  agency’s  statutory  purposes.  Broad  administrative  discretion  has  been  re¬ 
posed  in  the  Administrator,  including  the  determination  of  terms  and  conditions 
relating  to  the  expenditure  of  funds  loaned  and  the  security  therefor.  This  is 
coupled  with  responsibility  for  finding  and  certifying  that  in  his  judgment  each 
loan  is  reasonably  adequately  secured  and  will  be  repaid  within  the  time 
agreed. 

The  wisdom  of  the  Congress  in  entrusting  such  discretion  to  the  Administrator 
and  the  success  of  the  agency  so  established  is  demonstrated  by  its  record  of 
achievement.  Farms  electrified  have  multiplied  ninefold  since  1935,  farm  tele¬ 
phone  service  has  more  than  doubled  since  1949,  as  a  result  of  the  REA  lending 
program  and  the  stimulus  it  gave  to  non-REA-finaneed  segments  of  the  elec¬ 
tric  and  telephone  industries.  More  than  1,000  rural  electric  systems,  and  more 
than  800  rural  telephone  systems,  all  but  very  few  locally  owned  and  operated, 
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have  received  loans  totaling  more  than  $6  billion,  have  repaid  more  than  .$2 
billion  in  principal  and  interest,  and  set  an  unparalleled  record  in  having  de¬ 
faulted  only  to  the  extent  of  $44,478  during  the  30-year  life  of  the  program. 

The  REA  program  has  drawn  a  consensus  of  support  virtually  unmatched  from 
the  millions  of  rural  people  who  have  benefited  directly  by  receiving  indispensa¬ 
ble  service  otherwise  physically  or  economically  unavailable  to  them,  the  many 
millions  more  of  Americans  who  have  shared  in  the  multibillion-dollar  expendi¬ 
tures  for  products,  equipment,  and  services  associated  with  electric  and  telephone 
service,  and  from  the  Congress  which  has  always  shown  interest  and  taken  pride 
in  its  creation. 

Opposition  to  and  criticism  of  REA  has  been  limited  almost  entirely  to  its 
electrification  program  and  these  have  come  from  comparatively  few  investor- 
owned  electric  companies  which  in  recent  years  have  explored  and  exploited 
every  possible  means  of  blocking  the  sound  development  of  the  program,  partic¬ 
ularly  by  attempting  to  limit  the  Administrator’s  clear  statutory  authority  to 
make  loans  for  the  generation  and  transmission  of  electric  energy,  an  authority 
the  prudent  exercise  of  which  has  materially  reduced  the  cost  of  electric  service 
throughout  rural  America. 

There  is  cause  for  concern  that  in  trying  to  protect  the  interests  of  persons 
not  parties  to  the  transaction,  steps  could  be  taken  which  could  injure  the  legiti¬ 
mate  interests  of  citizens  who  are  seeking  to  transact  business  with  the  Govern¬ 
ment  under  programs  established  by  the  Congress.  Experience  has  shown  that 
administrative  and  court  procedures  are  used  by  such  persons  for  delay  and 
obstruction,  sometimes  very  effectively  to  thwart  the  will  of  the  Congress  and  the 
intent  of  its  enactments. 

If  S.  1336  is  enacted  in  its  present  form,  the  Congress  will  have  placed  in  the 
hands  of  the  opponents  of  the  rural  electrification  program  a  weapon  they  have 
sought  to  destroy  its  effective  operation.  This  would  be  accomplished  by  the 
utilization  of  the  following  devices  and  procedures  which  enactment  of  S.  1336 
would  for  the  first  time  since  enactment  of  the  Rural  Electrification  Act  of  1936 
and  the  Administrative  Procedure  Act  in  1946  make  available  to  them  by  the 
proposed  changes  in  the  Administrative  Procedure  Act. 

PUBLIC  INFORMATION 

Section  3  of  the  present  Administrative  Procedure  Act  requires  that  agency 
information  “except  information  held  confidential  for  good  cause  found”  be 
made  available  to  “persons  directly  and  properly  concerned.”  Consistent  with 
this  requirement.  Department  of  Agriculture  Regulations,  by  which  REA  is  gov¬ 
erned,  call  for  withholding  of  “information  received  in  expressed  or  implied 
confidence  in  connection  with  a  contract  or  loan.”  (1  AR  536  (13).) 

Section  3  of  S.  1336  would  revise  the  present  section  3  in  the  following  respects 
which  would  materially  and  adversely  affect  the  REA  programs.  Subsection 
(c)  would  require  REA  to  “make  all  its  records  promptly  available  to  any  per¬ 
son”  (instead  of  “persons  properly  and  directly  concerned”)  with  certain  exemp¬ 
tions  as  listed  in  subsection  (e)  and  create  a  judicially  enforcible  right  to  the 
production  of  these  records.  This  would  have  the  effect  of  opening  up  to  their 
business  adversaries  financial,  technical,  and  operational  data  supplied  by  REA 
loan  applicants  for  the  sole  purpose  of  enabling  the  Administrator  to  review  and 
take  appropriate  action  in  accordance  with  the  Rural  Electrification  Act  upon 
their  loan  applications.  Such  a  result  would  not  contribute  to  achieving  the  objec¬ 
tives  of  the  Rural  Electrification  Act ;  it  would  on  the  contrary  seriously  interfere 
with  it.  It  would  be  tantamount  to  requiring  a  banker  to  expose  his  loan  appli¬ 
cant’s  business  records  to  the  eyes  of  the  applicant’s  most  vigorous  competitor, 
and  thereby  assist  him  in  the  destruction  of  the  applicant’s  business. 

The  fourth  exemption  listed  in  subsection  (e)  does  not  adequately  protect 
the  loan  applicant.  It  does  not  cover  technical  information  supplied  REA  by  a 
loan  applicant.  Further,  the  wording  of  the  exemption  relating  to  “privileged 
or  confidential’  ’information  impliedly  requires  and  could  be  interpreted  to 
limit  application  to  only  certain  specific  matters  which  are  now  given  judicial 
recognition  as  privileged  or  confidential.  It  is  not  broad  enough  clearly  to  ex¬ 
empt  commercial,  technical,  and  financial  information  submitted  by  the  loan 
applicant  and  received  by  REA  as  privileged  or  confidential. 

The  fifth  exemption  in  subsection  (e)  also  falls  short  of  furnishing  a  legitimate 
and  necessary  measure  of  protection  to  a  loan  applicant’s  submission  in  con¬ 
fidence  of  data  which  it  would  under  no  circumstances  voluntarily  disclose  to  an 
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adversary.  Few  if  any  letters  or  memorandums  are  restricted  solely  to  matters 
of  law  or  policy.  Also,  internal  working  papers  prepared  in  REA  which  deal 
with  matters  of  law,  policy  or  fact  are  frequently  not  in  the  form  of  memorandums 
or  letters.  Inter-agency  and  intra-agency  memorandums  and  letters  which  at¬ 
tempt  to  deal  solely  with  matters  of  policy  or  law  would  be  sterile  and  meaning¬ 
less  documents  unless  they  related  to  specific  fact  situations.  Exposure  to  the 
public  eye  of  internal  REA  communications,  in  whatever  form  they  may  be,  would 
stultify  and  suppress  the  free  and  frank  interchange  of  ideas  which  is  necessary 
for  effective  administration,  or  would  result  in  a  practice  of  oral  communication 
with  the  loss  of  administrative  effectiveness  obviously  involved  in  the  absence 
of  a  written  record. 

RULEMAKING 

Section  4  of  the  Administrative  Procedure  Act,  as  it  now  reads,  exempts  from 
the  rulemaking  provisions  of  the  act  “any  matter  relating  to  *  *  *  public  prop¬ 
erty,  loans,  grants,  benefits  or  contracts.”  Accordingly,  REA  policies  as  expressed 
in  bulletins  and  other  memorandums  to  borrowers  and  others  are  not  subject  to 
the  rulemaking  provisions  of  the  APA,  which,  in  general,  require  (i)  notice  by 
publication  in  the  Federal  Register;  (ii)  the  giving  to  the  public  of  an  oppor¬ 
tunity  to  be  heard  and  to  participate  in  the  rulemaking;  and  (iii)  certain  pro¬ 
cedural  details  to  be  followed  in  the  adoption  of  the  rule,  including  notice  of 
adoption  by  publication  in  the  Federal  Register  and  timing  requirements. 

S.  1336  would  delete  the  exemption  of  “matters  relating  to  public  property, 
loans,  grants,  benefits  or  contracts.”  Accordingly,  except  for  internal  manage¬ 
ment  or  personnel  matters,  REA  policy  formulation  and  the  issuance  of  bulletins 
and  other  guides  to  actions  of  borrowers  and  others  would  have  to  comply  with 
the  rulemaking  provisions  of  the  revised  section  4.  The  time-consuming  and 
burdensome  formalities  which  would  be  imposed  upon  REA  operations  are  inap¬ 
propriate  to  the  business  type  of  operations  conducted  by  REA,  and  would  serve 
no  purpose  in  view  of  the  existing  close  relationships  which  have  been  built  up 
by  REA  and  the  very  limited  segment  of  the  public  with  which  it  deals.  In  the 
formulation  of  REA  bulletins,  there  is  frequent  communication  between  REA  and 
the  groups  concerned  with  REA  loanmaking  activities,  namely  REA  borrowers 
and  loan  applicants,  power  suppliers  and  construction  contractors  and  engineers. 
The  exchange  of  ideas  which  takes  place  informally  under  the  present  system 
would  appear  to  be  of  greater  value  in  developing  satisfactory  policies  than  that 
which  might  result  from  cumbersome,  expensive  procedures  satisfying  the  formal 
rulemaking  requirements  made  applicable  by  section  4  of  S.  1336. 

Section  4  of  S.  1336  would  require  REA  to  give  interested  persons  an  oppor¬ 
tunity  to  submit  matter  for  its  consideration  in  rulemaking  and  to  petition  for 
the  issuance,  amendment,  exception  from  or  repeal  of  a  rule.  This  provision,  as 
applied  to  REA,  would  furnish  program  adversaries  a  device  with  which  to  con¬ 
duct  obstructive,  dilatory  tactics  with  respect  to  matters  which  the  Congress  has 
entrusted  to  the  discretion  of  the  Administrator.  Past  experience  warrants  pre¬ 
diction  that  this  device  would  be  used  to  the  maximum  to  interfere  with  the 
exercise  of  this  discretion. 

ADJUDICATION 

Section  5  of  S.  1336  would  subject  REA’s  operations  to  the  adjudication  proce¬ 
dures  therein  set  forth  which,  under  the  present  law’s  definition  of  adjudication, 
do  not  apply  to  REA  actions.  S.  1336  would  allow  agencies  like  REA,  in  lieu  of 
formal  hearings  with  pleadings,  records,  and  examiners,  to  adopt  procedures  in 
accordance  with  general  rules  which  would  use  such  concepts  as  “proceedings.” 
“parties,”  “issues,  facts,  and  arguments,”  “officers  for  conducting  proceedings,” 
and  “decisions.” 

The  definition  of  agency  action  seems  broad  enough  to  apply  not  only  to  the 
final  loanmaking  decision  but  also  to  many  other  REA  deteriminations,  including 
approval  of  wholesale  power  contracts  and  engineering  and  construction  con¬ 
tracts.  Conceivably,  disputes  in  particular  cases  over  interpretations  of  bor¬ 
rower  contracts  with  third  parties  could  become  the  subject  of  REA  adjudica¬ 
tion.  The  present  flexibility  in  handling  such  disputes  would  then  be  replaced  by 
procedures  established  by  rules,  in  the  Administrative  Procedure  Act  sense,  and 
such  procedures  would  inlude  the  above-mentioned  concepts  relating  to  “pro¬ 
ceedings”  and  the  like. 

These  adjudication  requirements,  although  not  as  rigorous  as  those  prescribed 
under  subsection  (a)  where  adjudication  is  required  by  the  Constitution  or  by 
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statute  to  be  determined  on  the  record  after  opportunity  for  an  agency  hearing, 
would  afford  new  opportunities  for  delay  and  obstruction.  The  adjudication  pro¬ 
cedure  could,  and  would  reasonably  be  expected  to,  be  manipulated  by  parties 
opposing  the  proposed  REA  action,  to  achieve  their  objectives  of  obtaining  dis¬ 
closure  of  information  submitted  to  REA  in  confidence  by  applicants  and  of  post¬ 
poning  REA  action  until  the  material  upon  which  such  action  would  be  based  had 
become  so  obsolete  as  to  require  redevelopment  by  the  applicant  and  resubmission 
to  REA.  This  could  in  turn  touch  off  another  round  of  adjudicative  procedures 
with  the  same  purpose  and  result. 

Subjecting  REA  actions  to  the  adjudicative  procedure  requirements  would  im¬ 
pose  an  additional  heavy  administrative  burden  on  the  agency  and  involve 
additional  administrative  expense. 

JUDICIAL  REVIEW 

Section  10  of  the  Administrative  Procedure  Act  gives  to  “any  person  suffering 
legal  wrong  because  of  any  agency  action,  or  adversely  affected  or  aggrieved  by 
such  action  within  the  meaning  of  any  relevant  statute”  the  right  to  judicial 
review  of  agency  action,  except  where  precluded  by  statute  or  where  “agency 
action  is  by  law  committed  to  agency  discretion.”  Under  existing  law,  electric 
power  companies  have  heretofore  been  denied  standing  to  sue  the  Rural  Electri¬ 
fication  Administrator  on  account  of  alleged  illegality  of  loans  to  cooperative 
borrowers  because  the  companies  suffered  no  legal  wrong  and  were  not  adversely 
affected  or  aggrieved  within  the  meaning  of  the  Rural  Electrification  Act.  Kan¬ 
sas  City  Power  &  Light  Co.  v.  McKay,  225  F.  2d  924  (C.A.D.C.  1955),  cert.  den. 
350  U.S.  884  (1955),  and  Iowa-Illinois  Gas  d  Electric  Co.  v.  Benson,  247  F.  2d  22 
(C.A.D.C.,  1957),  cert.  den.  356  U.S.  949  (1958). 

In  the  Kansas  City  opinion,  the  court  stated — and  these  words  of  the  court 
are  highly  pertinent  here:  “The  statutory  scheme  before  us  clearly  contemplates 
congressional,  rather  than  judicial,  review  of  the  governmental  activities  *  *  *, 
all  of  which  are  nonregulatory  *  *  *.  The  continuance  of  the  defendants’  activi¬ 
ties  is,  therefore,  subject  to  review  by  Congress  acting  each  year  on  the  appro¬ 
priations  sought  by  the  defendants.” 

Section  10  of  S.  1336  would  give  “any  person  adversely  affected  in  fact  by  any 
reviewable  agency  action  *  *  *  standing  and  [he  would]  be  entitled  to  judicial 
review  thereof.”  Since  only  those  actions  would  be  excepted  as  to  which  “(1) 
statutes  preclude  judicial  review  or  (2)  judicial  review  of  agency  discretion  is 
precluded  by  law,”  all  agency  actions  not  falling  within  the  exceptions  would 
presumably  be  judicially  reviewable. 

Under  the  proposed  language,  the  companies  would  be  encouraged  to  litigate 
REA  loans,  with  an  anticipated  paralyzing  effect  on  the  most  important  segments 
of  the  rural  electrification  program.  Subjecting  the  administration  of  the  REA 
program  and  the  REA  Administrator’s  exercise  of  his  statutory  discretion  to 
judicial  review  would  amplify  the  opportunities  for  harassment  and  delay  of  the 
agency’s  operations  to  the  point  where  its  ability  to  function  would  be  vitally 
impaired,  even  destroyed. 


General  Counsel  of  the  Department  of  Commerce, 

Washington,  D.C.,  May  2Jf,  1965. 

Hon.  .Tames  O.  Eastland. 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  request  for  the  views  of  this 
Department  concerning  S.  1336,  a  bill  to  amend  the  Administrative  Procedure 
Act,  and  for  other  purposes. 

S.  1336  would  make  a  great  number  of  changes  in  the  Administrative  Proce¬ 
dure  Act.  The  existing  act  has  been  in  force  with  only  minor  amendments  for 
some  IS  years.  During  that  time  the  various  provisions  of  the  act  have  been 
subjected  to  court  scrutiny  and  interpretation,  so  that  many  obscure  or  ambigu¬ 
ous  provisions  of  the  existing  act  have  been  clarified.  In  view  of  the  considerable 
body  of  case  law  that  has  been  developed  under  the  existing  statute  and  the 
relative  certainty  that  now  exists  with  respect  to  the  meaning  of  its  provisions, 
we  believe  that  only  those  amendments  to  the  act  should  be  adopted  wTliieh 
experience  under  the  present  law  has  clearly  demonstrated  are  desirable. 
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TRis  is  not  to  say  that  the  Department  opposes  amendment  of  the  act.  Many 
provisions  of  S.  1330  are  either  desirable  from  our  standpoint  as  drafted,  or 
would  present  no  particular  problem  to  the  Department.  Other  provisions,  how¬ 
ever,  in  our  opinion  will  have  unforeseen  and  broad  undesirable  effects  which 
we  believe  warrant  a  recommendation  that  no  change  be  made. 

Perhaps  the  most  striking  possibility  of  such  unforeseen  and  undesirable 
effects  arises  from  the  possible  combined  effect  of  section  1  and  the  last  sentence 
of  section  12(a)  of  the  hill  on  the  partial  exemptions  from  the  Administrative 
Procedure  Act  which  are  provided  by  express  language  of  the  Defense  Produc¬ 
tion  Act  and  the  Export  Control  Act.  both  of  which  represent  vital  national 
security  measures  administered  within  this  Department.  Taken  together  the 
cited  sections  of  S.  1336  as  presently  worded  could  require  that  in  order  to  be 
effective  to  exempt  from  the  revised  procedural  requirements  proposed  in  this 
bill  any  statutory  language  of  exemption  must  refer  expressly  to  the  act  as  it  is 
styled  in  section  1,  to  wit  “the  Administrative  Procedure  Act  of  1965.”  This  diffi¬ 
culty  might  be  remedied  in  part  at  least  by  deleting  the  limiting  expression  “of 
1965”  so  that  the  term  “this  Act”  in  section  12(a)  (last  sentence)  refers  to 
a  continuing  body  of  statute  known  as  “the  Administrative  Procedure  Act.” 
However,  as  we  indicated  in  our  letter  of  July  17,  1964,  in  commenting  on  a 
similar  aspect  of  the  committee  print  (April  20,  1964)  of  S.  1663  of  the  last 
Congress,  we  urge  again  that  it  be  made  absolutely  clear  that  any  existing  exemp¬ 
tions  contained  in  other  statutes  from  the  Administrative  Procedure  Act,  en¬ 
acted  in  1946,  are  also  exemptions  to  the  same  extent  from  the  enactment 
proposed  here. 

The  following  are  other  comments  on  the  various  changes  proposed  in  S.  1336. 
Because  of  the  number  and  interrelationship  of  these  changes  we  propose  to  group 
our  comments  largely  by  sections  of  the  bill. 

SECTION  1 - SHORT  TITLE 

This  section  provides  that  the  act  may  be  cited  as  the  Administrative  Procedure 
Act  of  1965.  Except  for  the  effect  of  this  section  in  conjunction  with  the  last 
sentence  of  section  12(a),  which  we  have  noted  above,  we  have  no  comments  on 
section  1. 

SECTION  3 - PUBLIC  INFORMATION 

Subsection  (a)— The  words  “for  the  guidance  of  the  public”  after  “agency” 
in  item  (D),  line  16,  should  be  restored.  Although  subsection  (e)  (5)  provides 
that  “interagency  or  intraagency  memorandums  or  letters  dealing  solely  with 
matters  of  law  and  policy”  are  exempted,  we  nevertheless  feel  that  the  above 
words  should  be  inserted  to  preclude  any  interpretation  which  would  require 
agencies  to  publish  all  policies  or  interpretations  adopted  for  the  benefit  of  its 
staff  or  other  Federal  agencies,  whether  necessary  for  the  guidance  of  the  public 
or  not. 

Subsection  (b)  would  add  to  the  list  of  materials  which  an  agency  is  required 
to  make  available  for  public  inspection  staff  manuals  and  instructions  to  staff 
that  affect  any  members  of  the  public.  This  should  be  clarified. 

Our  principal  concern  with  this  section  is  with  respect  to  subsection  (c) 
relating  to  availability  of  agency  records.  Subject  to  certain  specific  exceptions 
set  out  in  subsection  (e),  subsection  (c)  provides  that  every  agency  shall,  in 
accordance  with  published  rules  stating  the  time,  place,  and  procedure  to  be 
followed,  make  all  its  records  promptly  available  to  any  person.  The  subsection 
also  confers  on  the  U.S.  District  courts  jurisdiction  to  enjoin  the  agency  from 
the  withholding  of  agency  records  and  information  and  to  compel  production 
“of  agency  records  or  information  improperly  withheld.”  In  such  cases  the 
court  shall  determine  the  matter  de  novo  and  the  burden  of  proof  to  sustain  its 
action  is  placed  on  the  agency.  In  the  event  of  noncompliance  with  the  court’s 
order,  the  court  may  punish  the  responsible  officers  for  contempt. 

We  are  in  accord  with  the  view  that  information  in  Government  agencies 
should  be  available  to  the  public,  but  only  to  the  extent  that  making  information 
available  will  not  unduly  disrupt  the  operation  of  Government,  result  in  damage 
to  innocent  members  of  the  public,  or  otherwise  result  in  more  hann  than  good. 
We  believe  a  judgment  on  the  merits  of  subsection  (c)  must  involve  a  thoughtful 
balancing  between  its  objectives  on  the  one  hand,  and  on  the  other,  the  public’s 
interest  in  efficient  and  effective  management  of  the  Government’s  business. 
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Section  3(c)  of  the  Administrative  Procedure  Act  now  provides  that  save  as 
otherwise  required  by  statute,  matters  of  official  record  shall  be  available  to 
“persons  properly  and  directly  concerned  except  information  held  confidential 
for  good  cause  found.”  The  determination  at  present  of  what  persons  are  prop¬ 
erly  and  directly  concerned  and  what  agency  records  are  confidential  for  good 
cause  found  are  left  to  agency  discretion.  Subsection  (e)  would  remove  these 
matters  from  agency  discretion.  The  requirement  that  records  be  made  promptly 
available  to  any  person  ignores  such  fundamental  questions  as  the  need  to  know, 
citizenship,  and  age  of  the  individual.  It  would  leave  the  agency  defenseless 
against  unnecessary  and  unreasonable  demands. 

We  seriously  question  the  desirability  of  removing  this  discretion  from 
agencies  and  requiring  them  to  make  all  their  records  available  to  anyone 
upon  demand  except  within  the  framework  of  the  exceptions  in  subsection  (e). 
We  think  it  would  be  disruptive  to  the  conduct  of  the  Government’s  business, 
particularly  in  view  of  the  provision  for  private  suit  in  district  courts,  to 
compel  production  of  records  in  which  the  agency  concerned  would  have  the 
burden  of  sustaining  its  action  and  the  responsible  officers  thereof  be  punished 
for  contempt  in  event  of  noncompliance  of  the  court’s  order.  In  order  to 
sustain  its  burden  in  showing  that  its  records  contain  matter  exempt  from 
disclosure  under  subsection  (e),  an  agency  would  have  to  prove  the  contents  of 
such  records  and  thereby  negate  the  intended  protection  of  such  records. 

We  are  also  concerned  with  the  effect  of  subsection  (c)  on  35  U.S.C.  31,  32 
pursuant  to  which  the  Patent  Office  investigates  the  character  and  reputation 
of  attorneys  and  agencies  desiring  to  practice  before  it,  and  on  other  matters 
relating  to  the  Patent  Office  for  which  there  exists  a  reasonable  basis  for 
confidentiality.  Enclosed  is  a  detailed  memorandum  setting  forth  the  views 
of  the  Patent  Office  on  S.  1336. 

Subsection  (e)  also  presents  a  number  of  problems  with  respect  to  specific 
activities  of  this  department. 

1.  Subsection  (e)  (1)  exempts  matters  “specifically  required  by  Executive 
order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign  policy.” 
Similar  language  is  used  (sec.  4  (h))  to  exempt  rulemaking  from  the  require¬ 
ments  of  section  4  (except  the  word  “specifically”  is  omitted).  Particularly 
where  “specifically”  is  used,  it  is  an  unwarranted  burden  on  the  President,  to 
issue  a  succession  of  Executive  orders  specifically  requiring  particular  matters 
to  be  kept  secret.  There  is  doubt  whether  the  general  order  on  safeguarding 
official  information  (Executive  order  10501  of  Dec.  15,  1953)  would  meet  the 
test  of  “specifically  requiring.” 

2.  Subsection (e)  (2)  exempts  from  the  provisions  of  section  3  matters  related 
solely  to  “internal  personnel  rules  and  practices”  of  any  agency.  The  present 
provision  of  the  Administrative  Procedure  Act  (sec.  3(2))  excepts  matters 
related  solely  to  the  “internal  management”  of  an  agency.  The  proposed 
exemption  is  entirely  too  narrow  and  should  be  broadened  to  include  matters 
relating  to  the  “internal  management”  of  an  agency. 

3.  We  assume  that  the  exception  in  subsection  (e)  (3)  for  items  “specifically 
exempted  from  disclosure  by  statute”  is  intended  to  preseiwe  the  protection 
now  accorded  information  obtained  in  confidence  from  members  of  the  public 
under  such  provisions  as  section  6  of  the  Export  Control  Act,  section  705  of 
the  Defense  Production  Act,  and  other  similar  statutory  provisions.  If  the  sub¬ 
section  is  enacted  we  urge  that  the  legislative  history  be  made  clear  on  this 
point. 

4.  Subsection  (e)(4)  exempts  “trade  secrets  and  commercial  or  financial 
information  obtained  from  the  public  and  privileged  or  confidential.”  In  our 
opinion,  the  subsection  should  be  amended  so  as  to  specifically  exempt  the 
records  of  loan  and  grant  agencies  from  public  disclosure,  especially  where  the 
enabling  legislation  of  such  agencies  clearly  spells  out  what  information  is 
to  be  made  public,  as  in  the  case  with  this  department’s  Area  Redevelopment 
Administration.  At  the  very  least,  it  should  be  amended  so  as  to  expressly 
exempt  internal  evaluations  of  applications  for  loans  and  grants  from  dis¬ 
closure. 

5.  Subsection  (e)  (5)  exempts  “interagency  or  intraagency  memorandums  or 
letters  dealing  solely  with  matters  of  law  or  policy.”  Under  this  provision  inter¬ 
nal  memorandums  dealing  with  mixed  questions  of  fact,  law  and  policy  could  well 
become  public  information.  We  believe  this  subsection  should  be  amended  to 
exempt  also  such  portions  of  interagency  or  intraagency  memorandums  or  letters 
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as  deal  with  matters  of  law  or  policy.  We  believe  that  the  provision  as  presently 
written  would  unduly  inhibit  agency  personnel  from  freely  expressing  themselves, 
and  consequently  would  result  in  decreased  agency  efficiency. 

SECTION  4 - RULEMAKING 

Subsection  (c)  (2) — This  provides  that  where  rules  are  required  by  the  Con¬ 
stitution  or  by  statute  to  be  made  on  the  record,  etc.,  the  requirements  of  section 
7  (“Hearings”)  shall  apply.  The  term  “by  the  Constitution”  is  an  extremely 
vague  standard  by  which  to  determine  whether  rules  are  required  to  be  made  on 
the  record.  The  Constitution  does  not  mention  any  such  requirement  and  in 
order  to  ascertain  the  meaning  of  the  phrase  it  would  be  necessary  to  rely  on  a 
rather  vague  doctrine  of  “due  process”  and  to  analyze  and  reconcile  various  court 
decisions.  We  do  not  believe  that  this  standard  is  a  workable  one.  It  appeared 
in  the  bill  prepared  last  year  by  the  committee  staff  members  and  after  vigorous 
discussion  at  a  seminar  on  the  bill  it  was  practically  conceded  by  the  staff  that 
the  phrase  should  be  dropped. 

Subsection  (d) — This  deals  with  emergency  rules  and  provides  for  the  issuance 
of  an  emergency  rule  without  public  notice  and  procedures,  the  rule  to  be  effective 
for  not  more  than  6  months.  This  appears  to  be  a  rather  strict  constraint  on 
agency  actions.  The  present  act  allows  rules  to  be  made  where  the  agency  finds 
that  notice  and  public  participation  would  be  impracticable,  unnecessary,  or  con¬ 
trary  to  the  public  interest. 

Subsection  (h) — This  deals  with  exemptions  from  the  rulemaking  procedures. 
The  exemptions  appear  rather  narrow.  The  first  one  of  them  applies  to  rule- 
making  required  by  an  Executive  order  to  be  kept  secret  in  the  interests  of  na¬ 
tional  defense  or  foreign  policy.  Here  again  this  could  mean  that  the  President 
would  have  to  be  called  in  every  time  one  of  these  elements  was  deemed  to  be 
necessary  to  be  exempted  from  the  rulemaking  procedures.  The  second  exemp¬ 
tion  applies  to  rulemaking  that  relates  solely  to  internal  personnel  rules  and 
practices  of  an  agency.  This  is  narrower  than  the  present  exemption  which  ap¬ 
plies  to  any  matter  relating  to  agency  management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or  contracts.  It  is  our  opinion  that  it  would  not 
serve  the  public  interest  in  terms  of  the  delay  and  expense  involved,  to  require 
loan  and  grant  agencies  such  as  the  Area  Redevelopment  Administration  to  adopt 
formal  rulemaking  procedures.  While  the  fifth  exemption  in  the  proposed  bill 
does  cover  rules  of  agency  organization  we  are  not  sure  that  this  is  as  broad  as 
the  present  exemptions  of  agency  management. 

SECTION  5 - ADJUDICATION 

Subsection  (a) — The  subsection  starts  with  the  same  phrasing  as  in  subsection 
4(c)  (2) ,  by  applying  the  prescribed  adjudication  procedures  to  those  cases  which 
are  required  by  the  Constitution  or  by  statute  to  be  determined  on  the  record 
after  opportunity  for  hearing.  Our  comments  on  subsection  4(c)  (2)  apply  as 
well  here. 

Subsection  (a)  (2) — This  covers  pleadings  and  other  papers  and  the  last  sen¬ 
tence  provides  that  to  the  extent  practicable  rules  governing  pleadings  shall  con¬ 
form  to  the  Rules  of  Civil  Procedure  or  the  Rules  of  Criminal  Procedure  for 
the  U.S.  district  courts.  This  would  appear  to  assimilate  administrative  proce¬ 
dures  to  judicial  ones.  Even  though  it  has  a  qualification  (“to  the  extent  prac¬ 
ticable”)  we  do  not  think  it  desirable  that  an  act  governing  administrative  pro¬ 
ceedings  should  even  be  suggested  to  conform  to  judicial  rules  which  cover  a 
different  theory,  at  least,  of  proceedings. 

Subsection  (a)  (3) — We  do  not  interpret  this  provision  as  requiring  a  prehear¬ 
ing  conference  in  all  agency  proceedings,  but  rather,  that  the  agency  retains  the 
discretion  of  when  such  prehearing  conferences  would  serve  a  useful  purpose. 
With  this  understanding,  we  support  the  provision. 

Subsection  (a)  (5) — We  are  not  convinced  that  the  agencies’  regular  hearing 
procedures  are  not  adequate  to  permit  abridged  procedures  in  cases  where  this 
would  be  appropriate.  We  therefore  question  whether  there  is  any  need  for  this 
particular  provision  at  all.  In  the  event  that  it  is  decoded  to  provide  specifically 
for  a  modified  hearing  procedure,  we  believe  that  such  procedures  should  be  dis¬ 
cretionary  with  the  agencies.  Accordingly,  we  suggest  that  lines  5  and  6  on  page 
14  be  amended  to  read :  “every  agency  may  by  rule  provide”,  etc.  We  further 
believe  that  section  (a)(5)  as  presently  worded  in  this  bill  is  unduly  vague. 
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Much  of  it  appears  to  be  designed  to  accomplish  the  objectives  of  the  prehearing 
conference,  yet  the  officer  is  requix-ed  to  make  a  decision. 

SECTION  6 - ANCILLARY  MATTERS 

We  are  strongly  opposed  to  the  provisions  of  subsection  (  b)  relating  to  practice 
by  attorneys  before  agencies  insofar  as  it  would  apply  to  practice  before  the 
Patent  Office.  The  enclosed  memorandum  from  the  Patent  Office,  previously 
referred  to,  states  clearly  the  dangers  involved  in  the  proposed  elimination  of  our 
qualification  procedures  for  practice  befoi-e  the  Patent  Office. 

Subsection  (e) — This  covers  subpenas.  The  first  sentence  provides  that  every 
agency  shall  by  rule  provide  for  issuance  of  subpenas.  The  third  sentence  pro¬ 
vides  that  agency  subpenas  authorized  by  law  shall  be  issued.  We  assume  that 
the  construction  of  this  section  would  be  that  the  section  itself  does  not  give 
legal  authority  to  issue  subpenas  but  merely  prescribes  conditions  under  which 
subpenas  authorized  by  other  law  may  be  issued. 

Subsection  (c),  page  18,  lines  12-15 — We  believe  it  would  be  an  improvement 
to  add  the  following  language  to  the  last  sentence  of  this  subsection :  “,  unless  a 
particular  attorney  is  designated  for  service  by  the  participant.”  While  this 
suggestion  may  appear  relatively  insignificant,  we  have  had  particular  experience 
to  indicate  its  practical  importance. 

Subsection  (k),  page  21,  lines  5-10 — We  are  concerned  that  this  subsection 
could  result  in  dilatory  tactics.  This  could  occur,  for  example,  if  a  declaratory 
order  would  include  decisions  on  interlocutory  questions  and  if  the  agency’s  deci¬ 
sion  on  such  questions  would  constitute  final  action,  appealable  to  the  court. 

SECTION  10 — JUDICIAL  REVIEW 

This  section  starts  with  two  exceptions:  (1)  where  statutes  preclude  judicial 
review  (this  is  in  the  present  act)  ;  and  (2)  where  judicial  review  of  agency  dis¬ 
cretion  is  precluded  by  law.  The  second  exemption  is  narrower  than  that  in  the 
present  act  which  covers  agency  action  which  is  by  law  committed  to  agency 
discretion.  We  oppose  this  exemption  as  it  would  encourage  appeals  from  un¬ 
favorable  decisions  in  an  effort  to  prevail  upon  the  court  to  substitute  its  discre¬ 
tion  for  that  of  the  agency  in  situations  not  involving  arbitrary  or  capricious 
action.  Also  the  phrase  “precluded  by  law”  is  rather  vague  because  we  are  not 
aware  of  any  law  which  expressly  precludes  judicial  review ;  therefore,  we  would 
have  to  rely  on  some  judicial  construction  of  a  statute  to  that  effect.  We  do  not 
believe  that  this  is  a  satisfactory  standard. 

SECTION  12 - CONSTRUCTION  AND  EFFECT 

We  urge  again  that  it  be  made  absolutely  clear  that  any  existing  exemptions 
contained  in  other  statutes  from  the  Administrative  Procedure  Act,  enacted  in 
1946,  are  also  exemptions  from  the  “Administrative  Procedure  Act  of  1965.” 


CONCLUSION 


As  the  foregoing  comments  indicate,  wre  have  a  number  of  reservations  con¬ 
cerning  various  provisions  of  S.  1336.  We  are  attaching,  as  indicated  earlier, 
specific  comments  of  the  Patent  Office. 

The  Department  of  Commerce  does  not  recommend  enactment  of  S.  1336. 

We  have  been  advised  by  the  Bureau  of  the  Budget  that  there  would  be  no 
objection  to  the  submission  of  our  report  from  the  standpoint  of  the  administra¬ 
tion’s  program. 

Sincerely, 


Robert  E.  Giles,  General  Counsel. 


Patent  Office  Comments  on  S.  1336 

There  follow  the  views  of  the  Patent  Office  with  respect  to  S.  1336,  a  bill 
“to  amend  the  Administrative  Procedure  Act,  and  for  other  purposes.” 

This  proposal,  by  section  3(c),  would  make  all  the  records  of  an  agency 
“*  *  *  promptly  available  to  any  person.”  The  exemptions  to  this  direction 
are  set  forth  in  3  ( e )  of  the  proposal. 
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These  exemptions  include  matters  “(1)  specifically  required  by  Executive 
order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign  policy 
and  “(3)  specifically  exempted  from  disclosure  by  statute.”  Pursuant  to  33 
U.S.C.  122,  applications  for  patents  are  kept  in  confidence.  Pursuant  to  35 
U.S.C.  181-188  applications  and  patents  relating  to  certain  inventions,  the  dis¬ 
closure  of  which  might  be  detrimental  to  the  national  security,  are  kept  secret. 
Certain  agreements  relating  to  the  termination  of  a  patent  interference  are  to 
be  kept  secret  with  discretion  in  the  Commissioner  to  make  them  available  for 
good  cause.  Executive  Order  9424  establishes  a  register  of  Federal  property 
interests  in  patents  and  applications  for  patents  with  provision  for  restrictive 
examination  thereof.  It  appears  that  under  the  proposed  legislation,  these 
restrictions  would  be  covered  by  the  described  exemptions.  Whether  this 
material  would  be  available  to  the  Congress  would,  under  3(f)  of  the  proposal, 
dej>end  on  the  language  of  the  statute  or  Executive  order  providing  the  basis 
for  the  secrecy. 

There  are  a  number  of  other  classes  of  material  in  the  records  of  the  Patent 
Office  which  are  not  protected  from  public  scrutiny  by  statute  or  Executive  order 
which  are  presently  not  made  available  to  the  public.  As  will  appear  from  the 
following  description  of  this  material,  there  are  reasonable  bases  for  treating 
this  material  in  a  confidential  manner  and  safeguards  against  abuse  of  the 
authority  to  so  treat  the  material.  Examination  of  these  items  raises  questions 
concerning  a  categorical  directive  as  would  be  provided  by  S.  1336  which  does 
not  allow  that  distinction  and  choice  of  administrative  action  which  appears 
proper  and  necessary  in  the  circumstances. 

1.  The  Secretary  of  Commerce  by  Executive  Order  10930  was  assigned  re- 
sponsiblity  for  carrying  out  the  functions  set  forth  in  Executive  Order  1009G 
as  they  relate  to  the  overseeing  of  agency  determinations  of  the  rights  of  the 
Government  and  its  employees  to  the  property  in  inventions  made  by  Federal 
employees.  These  functions  are  to  be  performed  by  the  Commissioner  of 
Patents  pursuant  to  a  delegation  of  authority  by  the  Secretary  (Mar.  24,  1961, 
26  F.R.  3118). 

In  the  course  of  these  determinations,  it  may  be  necessary  for  the  employee- 
inventor  and/or  the  employing  agency  to  disclose  in  some  detail  the  subject 
matter  and  circumstances  of  the  discovery.  This  same  information  is  or  may 
become  the  substantive  material  in  a  patent  application  before  the  Patent  Office 
(see  37  C.F.R.  300.7)  which  is  to  be  held  in  confidence  (35  U.S.C.  122). 

For  the  reasons  that  provide  the  basis  for  the  direction  of  35  U.S.C.  122  re¬ 
lating  to  confidentiality  of  patent  applications,  the  same  information  contained 
in  the  documents  used  in  the  determinations  under  Executive  Order  10096  should 
be  maintained  confidential  subject  always  to  the  conclusive  discretion  of  the 
Federal  Government  and  the  employee-inventor  actiong  jointly  until  such  time 
as  the  right  to  the  property  in  the  discovery  is  resolved. 

The  program  established  by  Executive  Order  10096  for  determination  of 
rights  to  the  property  in  an  invention  is  not  based  on  a  specific  statute  directed 
to  this  end  and  neither  the  order  nor  a  statute  provides  specifically  for  restricting 
access  to  such  documents.  The  documents  providing  details  concerning  the 
discovery  of  an  employee-inventor  should,  in  our  opinion,  be  kept  confidential 
until  a  patent  issues  or  is  refused  on  the  subject  matter  of  the  determination. 
Consistent  with  the  treatment  accorded  patent  applications,  such  documents 
have  been  kept  confidential. 

2.  Section  31  of  title  35  of  the  United  States  Code  authorizes  the  Commissioner 
of  Patents  to  prescribe  regulations  governing  the  recognition  and  conduct  of 
agents,  attorneys,  or  other  persons  representing  applicants  before  the  Patent 
Office,  and  to  require  them  to  show  that  they  are  of  good  moral  character  and 
reputation. 

Papers  received  by  the  Commissioner  in  his  efforts  to  carry  out  this  function 
are  held  confidential  to  assure  the  availability  of  information  and  to  protect  a 
candidate  for  recognition  to  practice  against  unwarranted  invasion  of  his  privacy. 
These  attorneys  and  agents  are  not  “personnel”  of  the  Office  so  as  to  come  within 
the  exceptions  provided  by  subsections  (3)  (e)  (2)  and  (3)  (e)  (6). 

3.  In  the  exercise  of  his  authority  to  inquire  into  the  qualifications  of  attorneys 
and  agents  to  enable  them  to  render  valuable  service,  advice,  and  assistance  (35 
U.S.C.  31),  in  the  presentation  or  prosecution  of  applications  for  patents,  the 
Commissioner  gives  examinations  to  test  these  qualifications.  By  regulation, 
review  of  a  determination  by  the  Commissioner  based  on  such  an  examination  is 
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available  by  petition  to  tlie  Commissioner  (37  C.F.R  1.341  (i)).  By  provisions 
of  section  32  of  title  35  of  the  United  States  Code,  a  person  “so  refused  recognition” 
because  of  bis  failure  to  attain  a  passing  mark  may  have  recourse  to  the  U.S. 
District  Court  for  the  Distinct  of  Columbia  to  determine  if  the  Commissioner  had 
a  reasonable  basis  for  his  determination.  (See  local  civil  rule  95.)  Pending 
such  an  action  before  the  court,  the  test  papers  are  preserved  in  secrecy,  a  prac¬ 
tice  accepted  by  the  court  {Guppies  v.  Marzall,  Coinr.  Pats.,  Jan.  9,  1952;  92 
USPQ  169,  171 ).  A  contrary  practice  would  be  disruptive  of  the  orderly  opera¬ 
tion  of  the  Patent  Office.  These  attorneys  and  agents  are  not  “personnel”  of 
the  Office  so  as  to  come  within  the  exceptions  provided  by  subsection  (3)  (e)  (2) 
and  (3) (e) (6). 

4.  In  the  exercise  of  his  authority  to  suspend  or  exclude,  either  generally  or  in 
a  particular  case,  from  practice  before  the  Patent  Office  any  agent  or  attorney 
shown  to  be  incompetent,  or  guilty  of  improper  conduct  (35  U.S.C.  32,  and  see 
further  37  C.F.R.  1.348),  the  Commissioner  receives  complaints  concerning  al¬ 
leged  misconduct  of  agents  and  attorneys  and  makes  inquires  and  investigations 
of  such  complaints.  These  complaints  may  involve  unsupportable  allegations. 
Responses  to  inquiries  may  be  given  in  confidence.  All  actions  attendant  upon 
such  an  investigation  should,  in  our  opinion,  be  kept  confidential,  certainly  during 
the  development  stage.  In  the  event  of  an  appeal  from  the  Commissioner’s  final 
decision,  which  is  made  with  the  procedural  safeguards  of  the  Administrative 
Procedure  Act  (37  C.F.R.  1.348),  the  court  action  involves  additional  considera¬ 
tions.  These  attorneys  and  agents  are  not  “personnel”  of  the  Office  so  as  to  come 
within  the  exceptions  provided  by  subsections  (3)  (e)  (2)  and  (3)  (e)  (6). 

5.  Pending  applications  for  trademark  registrations  are  promptly  indexed 
with  all  the  important  information  including  a  reproduction  of  the  mark,  date 
of  use  and  use  in  commerce,  date  of  filing  and  class  of  goods  on  which  used. 
This  index  is  available  to  the  public  as  promptly  as  it  can  be  assembled,  about 
3  to  4  weeks  after  receipt  of  the  application. 

The  entire  application  is  available  upon  publication  of  the  market  for  opposi¬ 
tion.  Prior  to  such  publication,  which  normally  is  made  5  or  6  months  after 
receipt,  the  application  is  made  available  to  examination  upon  written  request. 
(37  C.F.R.  2.27.)  This  latter  technique  is  used  as  a  matter  of  administrative 
convenience  to  minimize  disruption  of  the  files.  The  essential  information  is 
available  in  the  index. 

We  believe  the  public  right  to  know  is  satisfied  by  the  index  and  the  availability 
of  the  application  upon  written  request  prior  to  publication  and  the  continuation 
of  the  requirement  of  a  written  request  during  this  period  is  needed  in  the 
interest  of  orderliness. 

Section  6  of  this  proposal  would  establish  the  right  of  any  member  of  a  bar 
of  the  highest  court  of  a  State,  possession,  etc.,  to  practice  before  any  Federal 
agency  including  the  Patent  Office.  Other  requirements  which  may  presently  be 
imposed  by  an  agency  would  be  eliminated.  The  Patent  Office  presently,  pur¬ 
suant  to  35  U.S.C.  31,  requires  an  attorney  to  show  that  he  lias  certain  technical 
qualifications  such  as  chemical  or  egnineering  training  and  further  that  he 
pass  an  examination  addressed  to  knowledge  of  the  laws  of  patent  practice  before 
he  can  represent  others  in  the  prosecution  of  a  patent  application. 

Insofar  as  appearances  before  the  Patent  Office  limited  to  trademark  matters 
are  concerned  the  Patent  Office  would  interpose  no  objection  to  legislation  for  the 
general  purpose  of  these  proposals.  No  examination  or  application  for  recogni¬ 
tion  is  required  of  lawyers.  This  practice  is  expressly  allowed  by  rule  2.11  of  the 
Trademark  Rules  of  Practice  of  the  Patent  Office. 

Appearances  before  the  Patent  Office  in  the  prosecution  of  applications  for 
patents  present  circumstances  which  are  quite  different  from  trademark  matters 
and  which,  in  our  opinion,  warrant  an  exception  to  the  rule  proposed  by  this  bill. 

From  1897  to  1922,  the  rule  proposed  by  this  bill  was  in  effect.  In  1922,  at¬ 
torneys-at-law  were  allowed  to  qualify  for  admission  by  filing  proof  that  they 
were  “possessed  of  legal  and  technical  qualifications”  which  had  theretofore 
been  required  of  nonlawyers.  This  procedure  was  not  found  to  be  effective  as  an 
assurance  of  competency  for  this  particularly  demanding  practice  and  in  1934 
the  examination  procedure  was  adopted  to  assure  a  sufficient  basic  knowledge 
in  scientific  and  technical  matters  and  in  the  technical  aspects  of  patent 
prosecution. 

The  U.S.  Supreme  Court  in  1892  characterized  the  specifications  and  claims 
of  a  patent,  particularly  if  the  invention  is  at  all  complicated,  as  one  of  the  most 
difficult  legal  instruments  to  draw  with  accuracy.  Reference  to  this  statement 
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was  made  by  that  court  as  recently  as  1963  in  Sperry  v.  Florida,  373  U.S.  379,  383. 
Section  112  of  the  patent  laws  requires  an  applicant  to  describe  tlie  invention  “in 
such  full,  clear,  concise,  and  exact  terms  as  to  enable  any  person  skilled  in  the 
art  to  which  it  pertains,  or  with  which  it  is  most  nearly  connected,  to  make  and 
use  the  same  *  *  Lack  of  knowledge  in  this  field  on  the  part  of  the  person 
drafting  the  application  is  damaging  from  the  viewpoint  of  the  inventors  whose 
property  rights  in  the  invention  may  be  jeopardized  and  from  the  viewpoint  of 
the  Department  of  Commerce  where  the  prompt  issuance  of  patents  when  war¬ 
ranted  is  a  matter  of  grave  concern  not  only  to  us  but  to  the  Congress  and  to 
the  general  public. 

Major  efforts  are  being  taken  by  the  Congress  by  large  annual  appropriations, 
and  by  the  Commissioner  of  Patents  to  effect  a  more  prompt  issuance  of  patents 
and  to  lessen  the  period  which  presently  exists  between  application  and  issuance. 
The  Patent  Office,  on  July  1,  1964,  revised  examining  procedures  to  achieve  these 
ends.  Four  major  changes  in  patent  examining  procedures  are  involved. 

The  first  requires  each  examiner  to  give  priority  to  that  application  in  his 
docket,  whether  amended  or  new,  which  has  the  oldest  effective  U.S.  filing  date. 
Under  this  new  procedure  it  is  anticipated  that  the  examiner  will  be  in  a 
position  to  act  on  each  amended  application  within  1  month  of  receipt  of  the 
applicant’s  response.  The  second  major  change  calls  for  a  more  thorough  first 
action  on  each  new  application  coupled  with  an  indication  by  the  examiner  of 
the  existence  of  allowable  claims  or  subject  matter  in  the  application  if  patent¬ 
ability  exists.  The  third  major  change  requires  that,  except  in  rare  circum¬ 
stances,  all  second  actions  on  the  merits  shall  be  final.  This,  as  well  as  the 
fourth  major  change,  should  shorten  the  time  period  required  for  disposal  of 
an  application  by  eliminating  one  or  more  actions  which  previously  had  been 
customary.  The  fourth  major  change  aids  in  shortening  the  prosecution  time 
by  the  setting  of  4-month  statutory  periods  for  response  in  nearly  all  cases.  This 
curtails  the  maximum  statutory  time  for  response  by  2  months. 

Through  March  of  this  year  we  have  disposed  of  75,797  applications  for  a  re¬ 
duction  during  fiscal  1965  of  10,721  applications  from  the  backlog. 

The  demands  which  this  technique  makes  on  the  attorney  representing  an 
applicant  are  obvious.  Even  more  than  in  the  past,  to  protect  the  interest  of  the 
applicant,  it  is  essential  that  the  attorney  not  only  be  well-qualified  in  the  patent 
law  and  the  regulations  of  the  Office  governing  this  practice  but  also  that  he 
have  technical  qualifications  enabling  him  to  understand  the  prior  art  in  which 
the  discovery  is  made.  An  unqualified  practitioner  facing  these  demands  for 
prompt  and  thoughtful  action  may  not  only  jeopardize  the  rights  of  the  applicant 
but  also,  because  of  his  lack  of  knowledge,  jeopardize  his  standing  in  the  profes¬ 
sion  generally  as  a  result  of  well-meaning  errors  in  this  field.  An  essential  role  in 
the  success  of  this  procedure  is  a  qualified,  able  attorney  representing  the  appli¬ 
cant. 

Examination  of  our  records  shows  that  about  one-third  of  the  attorneys  who 
take  the  examination  do  not  pass  it.  These  are  attorneys  who  have  presumably 
made  some  effort  to  inform  themselves  on  the  subject  before  the  test  and  who 
also  consider  themselves  at  the  time  of  taking  the  test  as  equipped  to  represent 
others  before  the  Patent  Office. 

Rule  342  of  the  Rules  of  Practice  of  the  United  States  Patent  Office  in  Patent 
Cases  authorizes  the  Commissioner  to  recognize,  for  the  purpose  of  prosecuting  a 
specified  application  or  applications,  a  person  who  can  show  that  such  recogni¬ 
tion  is  necessary  or  justifiable.  Most  persons  so  recognized  are  lawyers  but  some 
are  not.  In  10  recent  consecutive  years  such  recognition  was  extended  to  lawyers, 
not  otherwise  entitled  to  practice  before  the  Office,  for  the  prosecution  of  only  38 
applications.  Petitions  to  allow  such  practice  are  rarely  granted.  We  estimate 
that  10  are  refused  to  1  that  is  allowed.  Thirty-six  of  these  applications  were 
abandoned  and  this  at  a  time  when  the  general  figure  for  allowance  for  all  appli¬ 
cations  was  60  percent.  An  informal  investigation  indicated  that  approximately 
60  percent  of  these  applications  appeared  to  disclose  patentable  subject  matter. 
An  unusually  large  number  were  abandoned  after  the  first  rejection.  They  were 
not  prosecuted  with  the  usual  vigor. 

In  26  of  the  38  cases,  the  claims  were  grossly  informal,  a  large  number  of  the 
drawings  were  faulty,  and  the  number  of  insufficient  specifications  were  excessive 
as  were  the  number  refused  a  filing  date  because  of  the  omission  of  parts 
required  by  law.  The  time  spent  by  examiners  in  assisting  these  representatives, 
as  measured  by  the  letters  written,  quadrupled  by  comparison  with  the  usual 
instances  of  comparable  complexity. 
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The  study  of  these  applications  alone,  in  our  opinion,  provides  a  sufficient 
basis  to  warrant  an  exception  for  patent  activities  to  any  legislation,  such  as  is 
here  under  consideration. 

Section  122  of  title  35  provides  for  secrecy  of  patent  applications.  Sections 
1S1-188  of  that  title  provide  further  for  secrecy  in  the  case  of  inventions,  the 
disclosure  of  which  might  be  detrimental  to  the  national  security.  Leaving 
aside  any  questions  of  dishonesty,  there  may  be  honest  misunderstandings  as 
to  the  existence  of  an  attorney  or  agency  relationship.  This  is  presently  re¬ 
solved  by  the  requirement  of  a  written  power  of  attorney.  Presumably,  under 
section  6(b)(1)  of  S.  1336,  the  Patent  Office  would  have  to  accept  the  mere 
personal  appearance  of  a  purported  representative,  or  his  mere  say-so,  before 
turning  over  documents  for  his  perusal. 

For  these  reasons  we  urge  most  strongly  that  the  Department  seek  an  excep¬ 
tion  to  section  6  of  S.  1336  authorizing  the  appearance  of  attorneys  in  matters 
relating  to  patents  without  the  examination  and  registration  techniques  pres¬ 
ently  used,  and  that  an  extension  be  sought  of  the  exemptions  in  3(e)  to  take 
into  account  the  circumstances  described  above  which  confront  the  Patent  Office 
in  its  administration  of  the  patent  and  trademark  laws. 


General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  May  17, 1065. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary , 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  views  of 
the  Department  of  Defense  on  S.  1336,  89th  Congress,  a  bill  to  amend  the 
Administrative  Procedure  Act,  and  for  other  purposes. 

The  purpose  of  the  bill  is  as  stated  in  the  title. 

The  views  of  the  Department  of  Defense  on  the  revision  of  S.  1663,  88th 
Congress,  prepared  by  the  Subcommittee  on  Administrative  Practice  and  Pro¬ 
cedure,  were  submitted  in  a  letter  from  me  dated  July  23,  1964.  Although 
much  of  S.  1336  is  similar  in  language  and  in  apparent  purpose  to  the  subcom¬ 
mittee  revision  of  S.  1663,  there  are  enough  significant  changes  to  warrant  careful 
selection  in  our  repetition  of  those  earlier  views.  Where,  however,  there  are 
no  changes  we  will  repeat  our  comments  of  July  23,  1964,  as  appropriate. 

First,  we  wish  to  reemphasize  our  introductory  observations  of  last  year 
that  the  Department’s  comments  are  addressed  primarily  to  those  provisions 
of  the  bill  which,  in  the  opinion  of  the  military  departments  and  agencies,  could 
have  a  significantly  adverse  effect  on  the  Department’s  operations.  Represent¬ 
ative  examples  are  recited  in  the  succeeding  paragraphs  of  the  extent  to  which 
the  Department’s  administrative  workload  and  operational  costs  would  be  im¬ 
measurably  increased  without  any  discernible  improvement  in  its  administrative 
procedures.  This  result  may  be  due  to  the  fact  that  the  requirements  of  this 
bill  are  designed  primarily  for  the  activities  of  the  regulatory  agencies  and 
thus  prove  especially  unsuited  for  application  to  Department  of  Defense  activi¬ 
ties  having  quite  different  objectives. 

For  this  same  reason  it  is  difficult  to  give  precise  meaning  to  provisions  of 
the  bill  in  the  terms  of  Government  agencies  other  than  regulatory  and  there¬ 
fore  also  difficult  to  predict  the  precise  impact  of  the  bill  if  enacted  into  law. 
For  these  reasons  the  Department  is  strongly  opposed  to  S.  1336  and  recom¬ 
mends  that  the  Administrative  Procedure  Act  continue  the  exemptions  contained 
in  the  present  law. 

“With  regard  to  the  “definitions”  in  section  2  of  S.  1336  this  Department  defers 
for  the  most  part  to  the  views  of  the  Department  of  Justice  and  the  regulatory 
agencies  most  directly  and  significantly  affected  by  the  Administrative  Procedure 
Act.  With  regard  to  section  2(d),  however,  the  definitions  of  “order”  and 
“adjudication”  are  objectionable  insofar  as  they  affect  the  procurement  function. 
The  Department  of  Defense  supports  Prof.  Kenneth  Culp  Davis’  recommendation 
to  the  subcommittee  to  exclude  contracting  and  purchasing  functions  from  the 
definitions.  An  excerpt  from  his  testimony  on  page  272  of  the  July  1964  hearings 
on  S.  1663  follows  : 

“Now  I  will  speak  just  of  one  more  subject,  unless  there  are  questions,  and 
that  is  the  definition  of  adjudication  and  order  and  opinion  at  the  beginning  of 
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section  2(d).  The  present  bill  follows  the  Administrative  Procedure  Act  in  its 
definition  of  adjudication  which  I  think  has  always  been  unsatisfactory.  Adjudi¬ 
cation  is  any  matter  other  than  a  rule.  Well,  what  is  any  matter  other  than  a 
rule? 

“Does  it  include  a  Government  contract,  a  purchase,  a  conversation  between 
the  administrator  and  a  private  party?  Is  that  an  adjudication?  Is  it  a  matter? 
It  seems  to  me  the  words  are  altogether  too  broad.  In  my  written  statement 
I  use  the  illustration  if  the  President  decides  to  go  to  his  Texas  ranch  for  the 
weekend,  that  is  adjudication  if  you  take  the  words  of  the  statute  as  they  are 
literally.  I  don’t  think  it  ought  to  mean  that.  I  think  we  have  to  scale  that 
down  somewhat.  Working  with  this  kind  of  definition,  which  bobs  up  in  so 
many  places,  is  dangerous  business,  but  I  have  attempted  a  new  definition.  I 
would  propose  that  adjudication  should  be  defined  as  agency  process  for  deter¬ 
mining  the  rights,  obligations,  or  privileges  of  named  private  parties  include 
licensing,  granting  of  Government  funds  to  private  parties,  and  ratemaking  for 
named  parties,  but  excluding  contracting,  purchasing,  and  granting  funds  to 
State  or  foreign  governments.  This  will  bring  the  definition  into  line  with  what 
I  think  is  the  general  understanding  of  the  meaning  of  the  term  ‘adjudication.’  ” 

The  S.  1336  revision  is  more  objectionable  than  the  broad  definition  previously 
used  because  “adjudication,”  being  the  process  for  formulating  an  "order”  now 
includes  any  “processing  *  *  *  to  determine  the  rights,  obligations,  and  privileges 
of  named  parties”  and  “rulemaking”  is  not  expressly  excluded. 

Keeping  in  mind  that  section  4  of  S.  1336  would  no  longer  exclude  matters 
relating  to  public  property  or  contracts,  the  result  of  enactment  might  be  that 
not  only  will  rulemaking  by  the  Armed  Services  Procurement  Regulation  Com¬ 
mittee  become  subject  to  section  4,  but  in  addition,  where  a  deviation  from  the 
regulation  that  affects  contract  obligations  of  named  parties  is  being  considered, 
the  deviation  action  could  become  an  “adjudication”  under  section  2(d),  even 
though  it  is  a  discretionary  determination  of  the  Government,  acting  in  a  pro¬ 
prietary  capacity. 

Of  perhaps  greater  impact  is  the  potential  effect  of  the  broad  definition  on 
ordinary  purchasing  and  contract  actions.  The  July  23,  1964,  report  mentioned 
that  the  Department  of  Defense  is  involved  in  approximately  10.5  million  con¬ 
tract  transactions  per  year.  These  transactions  involve  innumerable  “disposi¬ 
tions”  that  may  or  may  not  be  considered  “final,”  in  determining  the  “rights, 
obligations,  and  privileges  of  named  parties”  on  such  questions  as  responsiveness 
of  bids,  responsibility  of  bidders,  and  contract  performance  problems. 

While  the  definitions  in  the  current  act  are  also  broad,  their  impact  on  these 
questions  has  not  been  severe.  As  Professor  Davis’  comments  indicate,  the 
general  understanding  of  “adjudication”  would  have  excluded  purchasing  and 
contracting  functions  under  the  act,  but  S.  1336  differs  so  markedly  from  the 
act  in  other  related  sections  that  the  effect  of  the  broad  language  cannot  ade¬ 
quately  be  gaged. 

The  general  effect  of  section  3  of  S.  1336,  if  it  were  enacted,  would  be  to  greatly 
increase  the  volume  of  Defense  material  that  must  be  published  in  the  Federal 
Register ;  to  make  available  for  public  inspection  and  copying  many  additional 
agency  opinions,  order,  manuals,  internal  instructions,  and  interpretations  of 
policy ;  and  to  require  that  all  office  records  other  than  those  specifically  excluded 
by  eight  exemptions  be  made  available  to  any  person.  A  person  whose  request 
for  the  production  of  records  or  information  is  denied  by  the  agency  may  under 
section  3(c)  of  S.  1336  bring  action  in  a  district  court  of  the  United  States  to 
enjoin  the  agency  from  withholding  the  records  or  information,  and  noncompli¬ 
ance  with  a  court  order  to  produce  the  records  or  information  is  specifically  made 
a  basis  for  a  contempt  citation  against  the  responsible  officials  of  the  agency. 

The  introductory  paragraph  of  section  3  of  the  Administrative  Procedure  Act 
(5  U.S.C.  1002)  currently  authorizes  exceptions  to  the  publication  and  availa¬ 
bility  requirements  of  the  remainder  of  the  section  when  “there  is  involved  (1) 
any  function  of  the  United  States  requiring  secrecy  in  ithe  public  interest  or  (2) 
any  matter  relating  solely  to  the  internal  management  of  an  agency.”  These 
exceptions,  stated  in  broad  general  language  that  leaves  considerable  discretion 
to  the  responsible  officials  of  the  agency,  are  considered  by  the  Department  of 
Defense  to  provide  highly  desirable  authority  for  avoiding  publication  or  deny¬ 
ing  availability  to  many  records,  rules,  and  opinions  in  which  the  public  either 
has  no  legitimate  interest  or  which  require  in  the  public  interest  nonpublication 
or  nonavailability.  An  effort  to  eliminate  this  discretionary  authority  by  sub- 


414 


ADMINISTRATIVE  PROCEDURE  ACT 


stltuting  legislative  categories  of  exemption  from  the  general  requirements  seems, 
likely  to  prove  unsuccessful  in  view  of  the  wide  dissimilarity  of  functions  and 
problems  of  various  executive  agencies. 

By  narrowing  the  area  of  discretion  that  can  be  exercised  by  the  executive 
agency  official  in  protecting  from  general  exposure  the  records  and  information 
which  he  has  in  his  custody  and  for  which  he  is  responsible,  the  bill  threatens 
infringement  of  executive  prerogatives  constitutionally  guaranteed  by  the  sep¬ 
aration  of  powers.  The  net  effect  of  the  bill  is  to  attempt  to  substitute  for  dis¬ 
cretion  in  the  protection  of  information  for  which  the  executive  branch  is 
responsible,  the  discretion  of  the  legislative  branch,  expressed  in  the  language 
of  the  statute,  and  the  discretion  of  the  judicial  branch,  expressed  in  its  interpre¬ 
tations  of  the  imprecise  language  of  the  bill  when  deciding  the  cases  over  which 
it  would  gain  jurisdiction  under  section  3(c). 

In  regard  to  the  questionable  constitutionality  of  such  legislation,  we  note 
the  views  of  the  Department  of  Justice  set  forth  in  comments  accompanying 
the  letter  of  August  10,  1964,  from  the  Assistant  Attorney  General,  Norbert  A. 
Schlei,  Office  of  Legal  Counsel,  to  the  chairman  of  the  Subcommittee  on  Adminis¬ 
trative  Procedure  and  Practice,  Committee  on  the  Judiciary,  U.S.  Senate.  Al¬ 
though  these  views  were  expressed  with  respect  to  section  3  of  S.  1663,  88th 
Congress,  section  3  of  S.  1336  appears  to  be  sufficiently  similar  to  that  previous 
bill  to  necessitate  the  same  constitutional  objections.  To  a  similar  effect  are  the 
remarks  of  Assistant  Attorney  General  Schlei  which  were  made  on  March  30  of 
this  year  before  the  Foreign  Operations  and  Government  Information  Sub¬ 
committee,  Committee  on  Government  Operations,  House  of  Representatives,  on 
the  proposed  “Federal  Public  Records  Law,”  H.R.  5012,  89th  Congress,  1st 
session. 

More  specifically,  section  3(a)  of  S.  1336  would  require  the  publication  in  the 
Federal  Register  of  a  great  mass  of  material  of  little  or  no  interest  to  the 
public  in  general  or  to  any  substantial  segment  of  the  public.  The  Federal 
Register  would  become  an  unwieldy  document  of  less  value  to  members  of  the 
public  frequently,  significantly,  or  directly  affected  by  the  actions  of  Federal 
agencies  than  the  version  currently  published.  Much  of  the  material,  which 
may  be  excluded  from  publication  under  the  introductory  paragraph  of  section  3 
of  the  Administrative  Procedure  Act  because  it  involves  a  “function  of  the  United 
States  requiring  secrecy  in  the  public  interest”  or  a  “matter  relating  solely  to 
the  internal  management  of  an  agency,”  would  have  to  be  published  under 
S.  1336  despite  the  damage  this  might  do  to  the  functioning  of  the  agency,  the 
extra  administrative  workload  that  would  be  imposed,  and  the  lack  of  broad 
public  interest  in  the  material  published. 

An  example  of  the  undesirable  consequences  of  section  3(a)  of  S.  1336  that 
would  be  of  particular  concern  to  the  Department  of  Defense  is  its  possible 
effect  on  court-martial  actions  against  members  of  the  Armed  Forces  who  have 
violated  general  orders  or  regulations.  At  present,  actual  knowledge  of  a  general 
order  or  regulation  need  not  be  alleged  or  proved  in  court-martial  trials  for 
failure  to  obey  such  an  order  or  regulation  (see  Manual  for  Courts-Martial, 
United  States,  1951,  pars.  154a  (4),  171).  Assuming  that  such  orders  or  regula¬ 
tions  are  “substantive  rules  of  general  applicability  adopted  as  authorized  by 
law”  under  section  3(a)  (D)  of  S.  1336,  then  a  member  could  not  “in  any  manner 
be  required  to  resort  to  or  be  adversely  affected”  by  them  unless  they  are  either 
published  in  the  Federal  Register  or  unless  he  has  “actual  and  timely  notice”  of 
their  terms.  Thus  every  general  order  or  regulation  would  have  to  be  published 
in  the  Federal  Register  unless  the  services  are  willing  to  gamble  on  their  ability 
to  prove,  in  event  of  violation,  actual  and  timely  knowledge  of  the  order  or 
regulation  involved.  Since  it  is  probably  safe  to  assume  that  few  members  of 
the  Armed  Forces  will  read  the  Federal  Register  and  that  persons  outside  the 
military  departments  have  little  interest  in  most  such  orders  or  regulations,  this 
extra  costly  publication  effort  required  by  S.  1336  would  almost  certainly  serve 
no  legitimate  interest. 

S.  1336  would  require  the  publication  of  “interpretations  of  general  applica¬ 
bility”  whereas  S.  1663  applied  to  all  “interpretations.”  Although  this  is  an 
improvement  over  S.  1663,  it  is  not  a  return  to  the  provisions  of  the  act,  which 
apply  to  “interpretations  formulated  and  adopted  by  the  agency  for  the  guidance 
of  the  public.”  If  the  provision  in  the  act  needs  strengthening,  i.e.,  if  there  are 
interpretations  that  an  agency  does  not  purposely  adopt  for  the  guidance  of  the 
public  but  are  necessary  for  the  public’s  guidance,  it  still  would  not  follow  that 
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all  interpretations  of  general  applicability  should  be  published  in  the  Federal 
Register.  A  modification  might  be  made  to  require  publication  of  “all  interpre¬ 
tations  adopted  by  the  agency  that  are  necessary  for  the  guidance  of  the  public.” 

S.  1336  contains  a  requirement  that  was  in  S.  1663  that  “the  officers  from 
'Whom  *  *  *  the  public  may  secure  information,  make  submittals  or  requests,  or 
obtain  decisions”  be  published  in  the  Federal  Register.  If  the  descriptions  of 
central  and  field  organizations  and  established  places  at  which  and  methods 
whereby  such  information  can  be  obtained  are  published,  no  need  is  seen  for 
imposing  the  additional  burden  of  naming  all  the  different  officers  from  whom 
the  information  may  be  obtained.  If  all  of  the  different  personnel  from  whom 
the  myriad  of  pieces  of  information  are  to  be  obtained  are  separately  listed 
and  kept  current,  it  would  represent  an  expensive,  time-consuming  and  unneces¬ 
sary  task.  If  only  one  focal  point  were  named,  it  may  represent  an  added  cost 
of  doubtful  value  to  the  public. 

Section  3(b),  S.  1336,  adds  a  requirement,  without  any  qualifying  definition, 
to  make  “staff  manuals  and  instructions  to  staff  that  affect  any  member  of  the 
public”  available  for  public  inspection  and  copying  unless  they  are  promptly 
published  and  copies  offered  for  sale.  This  provision  is  objectionable  since  staff 
manuals  and  instructions  to  staff  on  countless  courses  of  action  may  affect  the 
public  but  should  not  necessarily  be  available  to  public  inspection.  Instructions 
such  as  special  quality  control  procedures  designed  for  individual  cases  to  avoid 
receipt  of  nonspecification  supplies  and  professional  instructions  pertaining  to 
defense  of  or  settlement  of  litigation  are  examples  of  instructions  to  staff  that 
affect  the  public  but  that  should  not  be  open  to  public  inspection.  Yet,  the  section 
3(e)  exemptions  are  not  broad  enough  to  cover  them. 

Section  3(b)  of  S.  1336  is  objectionable,  as  was  3(b)  of  S.  1663,  in  representing 
a  vast  expansion  over  the  present  act  in  the  general  requirements  for  making 
available  for  public  inspection,  without  adequate  exemptions,  all  statements  of 
policy  and  interpretations  that  are  not  published  in  the  Federal  Register.  In 
view  of  the  publication  requirements  applicable  to  both  substantive  and  pro¬ 
cedural  rules  as  well  as  statements  of  policy  and  interpretation  that  are  adopted 
for  the  public’s  guidance  (or  necessary  for  the  public’s  guidance)  no  need  is  seen 
for  expanding  the  requirements  of  3(b)  of  the  act  to  such  an  indeterminate 
extent  and  then  compounding  the  burden  by  requiring  that  “Every  agency  also 
shall  maintain  and  make  available  for  public  inspection  and  copying  a  current 
index  providing  identifying  information  for  the  public  as  to  any  matter  which 
is  issued,  adopted,  or  promulgated  *  *  *  and  which  is  required  *  *  *  to  be  made 
available  or  published.”  [Italic  supplied.] 

In  addition,  the  requirement  for  public  inspection  and  copying  imposed  by 
section  3(b)  of  S.  1336  does  not  seem  entirely  consistent  with  section  3(a).  For 
example,  the  “staff  manuals  and  instructions  to  staff  that  affect  any  member 
of  the  public”  and  which  must  only  be  made  available  for  inspection  and  copying 
under  section  3(b)  will  frequently  contain  rules,  statements,  and  descriptions 
which  section  3(a)  requires  published  in  the  Federal  Register.  Consequently, 
some  greater  effort  to  distinguish  those  matters  which  must  be  published  and 
those  which  must  only  be  made  available  to  the  public  seems  necessary.  More¬ 
over,  the  “statements  of  policy  and  interpretations”  that  must  only  be  made  avail¬ 
able  to  the  public  under  section  3(b)  are  not,  as  indicated  above,  entirely  dis¬ 
tinguished  from  the  “statements  of  general  policy”  [emphasis  supplied]  which 
must  be  published  under  section  3(a)  ( D ) . 

The  authority  in  section  3(b)  to  delete  identifying  details  from  “an  opinion, 
statement  of  policy,  interpretation,  or  staff  manual  or  instruction”  made  avail¬ 
able  to  the  public  in  order  to  prevent  a  “clearly  unwarranted  invasion  of  per¬ 
sonal  privacy”  would  help  mitigate  some  of  the  damage  that  otherwise  would 
result  if  the  section  were  enacted.  The  requirement,  however,  that  such  dele¬ 
tions  must  be  “fully  explained  in  writing”  imposes  a  serious  administrative  bur¬ 
den  as  the  price  of  protecting  privacy. 

With  regard  to  sections  3(c)  and  3(e)  of  S.  1336  we  note  that  they  are  sub¬ 
stantially  identical  with  sections  1(b)  and  1(c)  of  H.R.  5012,  89th  Congress. 
This  is  a  bill  “to  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  information  and  limit  the 
availability  of  records”  and  to  which  the  objections  of  the  Department  of  Defense 
were  submitted  on  March  30,  1965,  to  the  chairman,  Committee  on  Government 
Operations,  House  of  Representatives. 

As  we  noted  in  that  report  of  March  30,  1965,  a  provision  such  as  subsection 
(c)  is  objectionable  to  this  Department  because  it  would  require  Defense  officials 
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to  carry  the  burden  of  justifying  the  withholding  of  information  or  records  and 
to  suffer  the  punishment  for  contempt  in  the  event  of  noncompliance  with  a  court 
order.  This  aspect  of  the  proposed  law  ignores  the  fact  that  the  ultimate 
responsibility  for  the  conduct  of  the  executive  branch  rests  with  the  President. 
The  employees  of  the  executive  branch  work  for  the  President  and  should  not 
be  subject  to  contempt  of  court  when  perfoi*ming  an  official  act  in  accordance  with 
directives  of  an  agency  head.  Certainly  it  is  not  conducive  to  good  government 
to  have  a  statute  that  purports  to  place  a  subordinate  in  the  position  of  being  in 
contempt  of  court  in  the  performance  of  an  official  act ;  nor,  as  an  alternative, 
furnishing  documents  in  direct  violation  of  an  order  of  the  agency  head. 

If,  in  fact,  subsection  (c)  is  intended  to  provide  a  contempt  penalty  for  a  sub¬ 
ordinate  who  withholds  information  at  the  direction  of  the  President  or  a  depart¬ 
ment  head,  the  subsection  is  of  questionable  legal  validity.  In  this  connection 
see  In  re  Timbers.  (226  Fed.  2d  501  (1955) ),  and  cases  therein  cited. 

In  order  to  comply  with  requirements  of  sections  3(c)  and  3(e)  of  S.  1160, 
if  it  were  enacted,  it  would  be  necessary  in  each  component  of  the  Department  of 
Defense  to  build  a  large  staff  whose  duty  would  be  to  determine  the  availability 
of  records  and  information,  to  facilitate  its  collection  from  a  variety  of  storage 
sites,  and  to  assist  in  defending  against  suits  in  U.S.  district  courts  anywhere 
in  the  United  States.  Such  an  organizational  requirement  would  be  exceedingly 
costly.  If  such  a  bill  is  enacted,  it  should  therefore  include  an  authorization 
consistent  with  the  “sense  of  the  Congress”  expounded  in  the  act  of  August  31, 
1951,  chapter  376,  title  V,  section  501  (5  U.S.C.  140)  for  user  charges  that  would 
cover  the  full  cost  of  acquiring  and  providing  the  information  or  record  obtained. 

We  also  note  that  section  3(c)  of  S.  1336  seems  to  suffer  from  a  difficulty  that 
is  similar  to  that  found  in  other  bills  dealing  with  the  same  subject;  namely, 
the  intended  distinction,  if  any,  between  record  and  information.  The  funda¬ 
mental  legislative  instruction  in  section  3(c)  is  an  affirmative  requirement  that 
every  agency  “make  all  its  records  promptly  available  to  any  person”  [emphasis 
supplied]  ;  yet  in  the  second  sentence  of  the  same  subsection  district  courts  of 
the  United  States  are  given  jurisdiction  to  enjoin  the  agency  from  withholding 
“agency  records  and  information  and  to  order  the  production  of  any  agency  rec¬ 
ord  or  information  improperly  withheld  from  the  complainant.”  [Emphasis 
supplied.]  This  inconsistency  provides  a  basis  for  concluding  that  there  could 
be  no  improper  withholding  of  information  under  the  statute,  since  the  only 
obligation  of  the  agency  is  to  make  its  records  available  to  any  person.  If  there 
is  no  such  obligation,  an  agency  needs  no  specific  authority  to  withhold  informa¬ 
tion  from  the  public,  and  the  exceptions  of  subsection  (e)  need  apply  only  to 
records. 

Thus,  subsection  (c)  of  section  3  of  the  Administrative  Procedure  Act  (5 
U.S.C.  1002)  governs  the  availability  of  “public  records.”  The  Attorney  Gen¬ 
eral’s  Manual  on  the  Administrative  Procedure  Act  (1947),  page  25,  concludes 
that  internal  memorandums  are  not  considered  “official  records.”  Similarly,  sec¬ 
tion  3(e)  (5)  of  S.  1336  provides  an  exception  to  the  availability  requirements  for 
some  kinds  of  interagency  or  intraagency  memorandums.  Therefore,  there  are 
inconsistencies  between  the  terms  of  the  bill  and  subsection  3(c)  of  the  Adminis¬ 
trative  Procedure  Act  and  a  further  internal  inconsistency  within  the  bill,  in 
that  courts  are  given  authority  to  require  production  of  information  presumably 
including  internal  memorandums,  whereas  internal  memorandums  are  exempt 
from  production  under  section  3(e)  (5)  of  the  bill  and  under  section  3(c)  of  the 
existing  Administrative  Procedure  Act,  and  the  obligation  to  “make  available” 
extends  only  to  records  under  section  3(e)  of  the  bill. 

Subsection  (e),  in  setting  forth  specific  exceptions  to  the  general  requirements 
of  the  remainder  of  S.  1336  raises  a  host  of  unresolvable  issues  and  problems. 
Section  3(e)  (1),  for  example,  authorizes  an  exception  to  the  affirmative  require¬ 
ment  of  the  bill  only  if  “ specifically  required  by  Executive  order.”  [Italic 
supplied.]  Employment  of  this  exception,  therefore,  apparently  requires  a 
Presidential  decision  in  the  form  of  an  order  that  can  be  cited  and  interpreted 
by  a  subordinate.  Whether  an  official  forced  to  defend  himself  in  a  court 
action  brought  under  section  3(c)  need  only  cite  the  Executive  order  in  justify¬ 
ing  his  decision  to  withhold  or  whether  the  order  itself  must  be  sustained  is 
not  determinable  from  the  language.  The  phrase  “by  Executive  order”  seems 
to  prevent  delegation,  and  the  word  “specifically”  invites  claims  of  invalidity 
if  any  attempt  to  withhold  information  or  records  by  category  is  made.  The 
impossible  burden  that  wmuld  be  placed  on  the  President  if  he  wTere  required 
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to  make  individual  judgments  in  the  case  of  every  document  that  is  to  be 
treated  as  privileged  is  apparent. 

Although  the  second  exception  for  “internal  personnel  rules  and  practices 
of  any  agency”  is  desirable  as  far  as  it  goes,  it  makes  no  provision  for  the 
many  other  kinds  of  internal  rules  and  practices  equally  deserving  of  protection 
and  of  no  legitimate  interest  outside  the  agency.  Moreover,  it  raises  a  ques¬ 
tion  concerning  the  status  of  matters  which  cannot  satisfy  the  requirement  of 
relating  “solely  to  personnel  rules  and  practices”  but  involving  other  matters  as 
well.  It  appears  to  be  the  intent  of  the  provision  to  give  no  protection  to 
those  portions  of  records  which  relate  to  internal  rules  and  practices  of  an 
agency  when  they  are  mixed  with  other  information.  An  example  of  the 
kind  of  internal  management  rule  that  would  receive  no  protection  under  section 
3(e)  (2)  of  S.  1336  is  found  in  DOD  Directive  4105.46  which  prescribes  the 
permissible  price  latitudes  for  DOD  negotiators  in  cost-plus-lixed-fee  contract 
negotiations.  The  undesirability  of  making  such  information  generally  available 
is  obvious,  but  S.  1336  provides  no  basis  for  protecting  it. 

The  exception  in  section  3(e)  (4)  for  “trade  secrets  and  commercial  or 
financial  information  obtained  from  the  public  and  privileged  or  confidential” 
is  difficult  to  interpret.  Requiring  that  trade  secrets  and  commercial  or 
financial  information  obtained  from  the  public  be  privileged  or  confidential 
before  they  are  entitled  to  protection  begs  the  question  of  how  that  kind  of 
information  achieves  the  status  of  privilege  or  confidentiality,  if  not  by  this 
subsection.  Such  information,  in  whole  or  in  part,  may  be  afforded  a  privileged 
or  confidential  status  by  reason  of  the  criminal  penalties  under  section  1905  of 
title  18,  United  States  Code,  imposed  on  officers  and  employees  of  the  United 
States  for  its  unauthorized  disclosure.  If  so,  then  it  presumably  falls  within 
section  3(e)(3)  of  S.  1336  for  matters  “specifically  exempted  from  disclosure 
by  statute.”  Should  the  intent  be,  however,  to  provide  protection  for  all 
information  of  this  type  obtained  from  the  public  with  the  understanding  or 
assurance  that  it  will  be  protected  as  privileged  information,  regardless  of 
whether  it  comes  within  the  criminal  provisions  of  18  U.S.C.  1905,  then  section 
3(e)(4)  should  be  redrafted  to  say  so  clearly. 

Section  3(e)  (5)  recognizes  the  necessity  for  protecting  interagency  and  intra¬ 
agency  memorandums.  The  reason  for  limiting  this  exception  to  those  memo¬ 
randums  dealing  “solely  with  matters  of  law  or  policy”  is,  however,  not  obvious. 
It  is  a  well-accepted  maxim  that  no  large  organization  can  function  effectively 
if  communications  from  subordinates  to  superiors  or  between  subordinates  are 
subject  to  general  public  scrutiny.  For  agency  decisions  by  superiors  to  be 
made  with  the  benefit  of  full,  frank,  and  open  discussion,  and  recommendations 
by  and  between  subordinates,  these  comments  and  recommendations  must  have 
the  protection  of  privileged  information.  Otherwise,  every  memorandum  would 
be  carefully  written  with  a  view  toward  the  possible  impact  of  its  exposure 
to  the  public.  The  inhibiting  influence  of  such  a  requirement  is  inevitable. 
Yet  exception  5  of  paragraph  3(e)  apparently  would  limit  this  privilege  to 
exclude  memorandums  that  contained  any  mixture  of  fact  with  law  or  policy. 
The  difficulty  of  writing  a  memorandum  of  law  or  policy  without  including 
factual  matters  would  have  the  effect  of  either  denying  the  privilege  to  many 
memorandums  that  should  be  protected  or  promoting  artificial  memorandums 
splitting,  with  factual  memorandums  cross-referenced  to  policy  or  legal  memo¬ 
randums  on  the  same  subject.  The  extra  burden  of  the  second  possibility  would 
cause  unjustifiable  increases  in  administrative  costs.  Memorandums  dealing 
with  both  law  and  policy  would  also  not  fall  within  exception  5  of  paragraph 
3(e)  and  would  have  to  be  split  before  qualifying  for  the  privilege. 

Although  the  exception  provided  by  section  3(e)  (6)  is  highly  desirable,  the 
burden  in  the  event  of  legal  challenge  of  proving  in  a  Federal  court  that  revela¬ 
tion  of  the  record  or  information  would  constitute  a  “clearly  unwarranted 
invasion  of  personal  privacy”  is  a  heavy  one.  Discretion  of  the  agency  to  de¬ 
termine  what  is  “clearly  unwaranted”  when  privacy  is  invaded  would  be  subject 
to  the  review  of  any  district  court  judge  before  whom  an  action  for  production 
of  the  record  or  information  was  initiated.  Furthermore,  xxnless  some  provi- 
sion  is  made  for  examination  of  the  information  or  record  by  the  court  in 
camera,  such  as  that  in  section  3500,  title  18,  United  States  Code,  the  invasion 
of  privacy  would  occur  in  the  course  of  the  very  litigation  that  attempts  to 
prevent  it. 

Again,  the  exception  provided  in  section  3(e)  (7)  for  investigative  files  indicates 
recognition  of  the  necessity  for  protecting  such  information,  but  the  limitation 
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on  the  protection  significantly  reduces  its  beneficial  effect.  There  are  many 
investigative  files  compiled  and  held  by  the  Department  of  Defense  for  other 
than  “law  enforcement  purposes”  which  nevertheless  require  the  same  protection. 
For  example,  investigative  files  compiled  for  the  purpose  of  determining  whether 
an  individual  is  to  receive  a  personnel  security  clearance  for  access  to  classi¬ 
fied  information  often  contain  highly  personal  and  sometime  prejudicial  in¬ 
formation  (perhaps  even  inaccurate)  that  should  not  be  available  to  the  general 
public.  The  reasons  for  this  are  much  the  same  as  for  those  which  justify  the 
privilege  for  investigative  files  compiled  for  law  enforcement  purposes.  They 
include,  among  other  things,  the  protection  of  privacy,  an  interest  expressly 
recognized  as  valid  under  section  3(e)  (6).  The  necessity  of  treating  such  files 
as  privileged  has  been  endorsed  by  several  Presidents  of  the  United  States 
and  has  generally  been  respected  by  Congress.  ( See,  for  example,  President 
Truman’s  memorandum  of  March  13,  1048,  addressed  to  all  officers  and  employees 
in  the  executive  branch  of  the  Government,  who  are  directed  to  decline  to  furnish 
information,  reports,  or  files  dealing  with  the  employee  loyalty  program.) 

Other  investigative  files  such  as  aircraft  accident  investigation  reports  also 
contain  invaluable  information  that  is  obtained  only  by  the  assurance  that  it 
will  be  treated  as  privileged.  Judicial  recognition  of  the  necessity  for  protect¬ 
ing  such  information  in  aircraft  accident  investigation  reports  is  found  in  such 
cases  as  Machin  v.  Zuckert ,  316  Fed.  2d  336  (C.A.D.C.  1963),  where  the  legitimate 
interests  of  the  Government  in  promoting  air  safety  was  recognized  by  the  court 
as  a  valid  reason  for  denying  to  the  litigants  access  to  the  accident  report.  Other 
inspection  and  survey  reports  of  investigation  are  also  dependent  on  full  and 
frank  exchanges  between  investigators  and  the  persons  questioned,  and  the 
continued  protection  of  the  information  obtained  in  the  course  of  these  exchanges 
is  absolutely  essential  to  the  continued  flow  of  information  vital  to  the  effective 
and  efficient  management  of  the  Defense  Establishment. 

Some  additional  examples  of  the  kinds  of  information  or  records  which  the 
Department  of  Defense  now  considers  it  essential  to  treat  as  privileged  but 
which  might  not  receive  protection  under  S.  1336  are  the  following : 

1.  Reports  of  proceedings  pertaining  to  the  conduct  of,  or  the  manner  of 
performance  of  duties  by,  military  and  civilian  personnel  and  the  names  of 
persons  who  participated  in  the  investigation  or  adjudication  of  any  particular 
case. 

2.  All  reports,  records,  and  files  pertaining  to  individual  ca,ses  in  the  military, 
civilian,  and  industrial  security  programs,  including  the  names  of  individuals 
who  participated  in  the  consideration  and  disposition  of  any  particular  case  and 
the  decisions  made. 

3.  Examination  questions  and  answers  to  be  used  in  training  courses  or  in  a 
determination  of  the  qualifications  of  candidates  for  employment,  entrance  to 
duty,  advancement,  or  promotion. 

4.  Information  as  to  the  identity  of  confidential  sources  of  information  and 
information  furnished  in  confidence. 

5.  Information  which  is.  or  reasonably  may  be  expected  to  be,  connected  with 
any  pending  or  anticipated  litigation  before  any  Federal  or  State  court  or  regula¬ 
tory  body,  until  such  information  is  presented  in  evidence  or  is  determined  to  be 
appropriate  for  public  disclosure. 

6.  Advance  information  on  proposed  plans  to  procure,  lease,  or  otherwise 
acquire  and  dispose  of  materials,  real  estate,  facilities,  or  functions,  which  would 
provide  undue  or  discriminatory  advantages  to  private  or  personal  interests. 

7.  Preliminary  documents  pertaining  to  proposed  plans  or  policy  development 
when  premature  disclosure  would  affect  adversely  morale,  discipline,  or  efficiency. 

8.  Conversations  and  communications  between  personnel  of  the  Department  of 
Defense,  including  defense  contractors,  and  between  such  persons  and  repre¬ 
sentatives  of  other  Government  agencies,  which  are  merely  advisory  or  prelim¬ 
inary  in  nature  and  which  do  not  represent  any  final  official  action,  and  docu¬ 
mentary  evidence  of  such  contacts. 

The  requirement  of  section  3(d)  of  S.  1336  that  agencies  keep  records  that 
will  be  available  for  public  inspection  of  final  votes  in  “every  agency  proceeding” 
could,  in  view  of  the  very  broad  definition  of  agency  proceeding  in  section 
2(g)  of  the  Administrative  Procedure  Act,  be  construed  as  applicable  to  a  wide 
variety  of  broad  activities  of  the  Department  of  Defense.  Such  agency  proceed¬ 
ings  as  courts-martial  would  probably  he  excepted  under  section  3(e)  (3),  since 
section  851  of  title  10,  United  States  Code,  specifically  requires  secret  ballots 
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in  courts-martial ;  but  whether  military  selection  boards,  discharge  review 
boards,  records  correction  boards,  and  various  military  and  civilian  personnel 
security  boards  would  also  be  excepted  from  the  requirement  of  publicly  re¬ 
corded  voting  is  not  certain.  If  the  votes  of  these  “agencies”  on  individual  cases 
are  considered  “matters  *  *  *  related  solely  to  the  internal  personnel  practices” 
of  the  agency,  then  they  come  within  the  exception  of  section  3(e)  (2).  If  not, 
making  the  voting  record  of  each  member  publicly  available  is  likely  to  subject 
them  to  individual  pressures  and  criticisms  that  ought  to  be  borne  by  the  collegial 
body  itself  or  the  agency  after  it  takes  final  action  in  the  proceeding.  Moreover, 
it  could  have  the  unfortunate  effect  of  encouraging  “voting  for  the  record”  and 
of  discouraging  dissenting  or  minority  votes  of  personal  conviction. 

The  Department  of  Defense  appreciates  the  desirability  of  facilitating  the 
availability  of  public  information  and  endorses  this  objective.  However,  in 
view  of  the  wide  dissimilarity  of  functions  and  problems  of  the  various  execu¬ 
tive  agencies,  there  is  a  serious  question  whether  a  single  statute  of  general 
applicability  can  achieve  effectively  this  intended  result. 

The  Department  notes  with  interest  that  several  of  the  eminent  legal  experts 
serving  as  members  of  the  Board  of  Consultants  and  Review  of  the  Administrative 
Procedure  Act,  established  by  the  Senate  Subcommittee  on  Administrative  Prac¬ 
tice  and  Procedure,  indicated  their  serious  reservations  about  many  of  the  pro¬ 
visions  of  S.  1663,  88th  Congress,  that  are  comparable  in  purpose  and  in  language 
to  S.  1336.  We  found  particularly  realistic  and  wise  the  comments  of  Marvin 
E.  Frankel  and  Walter  Gellhorn  of  the  Columbia  University  Law  School  which 
begin  at  page  678  (as  pars.  3,  4,  and  5  of  those  comments)  of  the  hearings  of 
July  21,  22,  and  23, 1964,  before  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  88th  Congress,  2d 
session. 

In  associating  himself  with  the  comments  of  Professors  Frankel  and  Gellhorn, 
Prof.  Clark  Byse  of  the  Harvard  Law  School  stated  in  his  letter  of  July  1  to 
the  chairman  of  the  Subcommittee  on  Administrative  Practice  and  Procedure, 
Committee  on  the  Judiciary,  U.S.  Senate  (appearing  on  p.  593  of  the  hearings  of 
July  21,  22,  and  23,  1964)  several  observations  which  this  Department  would 
endorse  as  equally  applicable  to  S.  1336.  These  include  the  comment  that : 

“It  is  my  judgment  that  improvement  in  the  administrative  process  is  more 
likely  to  be  achieved  by  detailed,  on-going  studies  by  an  administrative  con¬ 
ference  than  by  legislative  enactment  of  S.  1663.” 

And  the  statement: 

“Because  it  does  not  appear  that  the  proponents  of  the  changes  proposed  by 
S.  1663  have  used  the  ‘method  of  patiently  pursuing  the  facts  and  preparing 
remedial  measures  in  light  of  the  specific  evil  disclosed,’  I  hope  that  the  sub¬ 
committee  will  proceed  with  caution.” 

Even  Prof.  Kenneth  Culp  Davis  of  the  University  of  Chicago,  a  vigorous  pro¬ 
ponent  of  revision  of  many  portions  of  the  Administrative  Procedure  Act,  indi¬ 
cated  his  opposition  to  much  of  section  3  of  S.  1663,  on  which  section  3  of  S.  1336 
appears  to  be  based.  The  reasons  for  this  opposition  are  set  forth  on  pages  245 
through  249  of  the  hearings  of  July  21,  22,  and  23,  1964,  supra.  Of  particular 
interest  are  the  following  comments  of  Professor  Davis : 

“But  section  3(c)  in  its  present  form  will  do  little  if  any  good,  and  it  will  do 
an  immense  amount  of  harm.  It  will  prevent  agencies  from  receiving  confidential 
information  in  writing  from  private  parties,  and  for  that  reason  it  will  not  have 
the  effect  of  opening  up  the  confidential  information  to  the  public.  It  will  cause 
working  papers  within  an  agency  to  be  destroyed,  but  it  will  not  cause  them  to  be 
made  public.  It  will  cause  exchanges  of  ideas  and  false  starts  to  be  made  orally 
instead  of  in  writing,  but  the  effect  will  not  be  to  make  anything  of  this  sort 
public  *  *  *. 

“The  public  interest  will  suffer  when  administrators  are  forced  to  transact  the 
public  business  without  written  records.  The  public  will  gain  little  or  no  in¬ 
creased  information.” 

The  limitation  in  section  4,  “Rulemaking,”  on  the  exemption  for  military, 
naval,  or  foreign  affairs  functions  to  those  “required  by  Executive  order  to  be 
kept  secret  for  the  protection  of  the  national  defense  or  foreign  policy”  can  be 
interpreted  as  confining  the  exception  to  only  those  military,  naval,  and  foreign 
affairs  functions  which  are  formally  “classified.”  Many  such  functions  which  are 
not  classified  are  nevertheless  so  peculiarly  military  as  to  make  application  of  the 
rulemaking  procedure  inappropriate,  if  not  completely  unworkable.  For  ex¬ 
ample,  bearing  in  mind  the  broad  definition  in  section  2  of  “rulemaking,”  would 
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it  be  wise  to  subject  to  the  requirements  of  notice,  formal  consultation,  and 
hearing  the  issuance  of  regulations  governing  such  widely  diverse  military  func¬ 
tions  as  the  operation  of  the  Reserve  officers’  training  program  in  civilian  edu¬ 
cational  institutions,  the  determination  and  designation  of  vital  industrial  facili¬ 
ties  in  support  of  military  mobilization  production  programs,  the  implementation 
of  the  Defense  scientific  and  technical  information  program,  or  the  choice  be¬ 
tween  commercial  or  military  transportation  facilities  for  military  supplies  or 
personnel?  Such  regulations  govern  military  functions  which  do  not  necessarily 
seem  to  fall  within  the  exceptions  of  section  4(h).  Yet  subjecting  the  promul¬ 
gation  of  such  regulations  to  the  formal  requirements  of  rulemaking  is  not  likely 
to  be  of  benefit  to  anyone  either  within  or  outside  the  Department  of  Defense. 

Section  4  of  S.  13. '50  would  immeasurably  broaden  the  rulemaking  requirements 
because  it  has  deleted  the  “internal  management”  exception  which  the  act,  S. 
1663  (original),  and  S.  1663  (revised)  all  contained,  and  which  has  made  clear 
that  the  vast  bulk  of  regulations  pertaining  to  supply  management  and  other 
internal  management  regulations  are  not  subject  to  the  rulemaking  requirements. 
While  the  S.  1663  and  S.  1336  revisions  have  redefined  rule  to  exclude  agency 
statements  of  “particular  applicability,”  neither  that  change  nor  the  exception 
in  4(h)  of  S.  1336  for  “rulings  of  particular  applicability”  are  adequate  in  view 
of  the  deletion  of  the  intenial  management  exception.  Whatever  else  such  a  bill 
would  be  interpreted  to  mean,  if  passed,  it  would  probably  be  considered  that 
much  that  had  been  exempted  as  internal  management  would  no  longer  be  exempt. 
The  exception  currently  in  the  act  for  agency  management  and  for  public  property 
and  contracts  should  be  retained. 

Section  4(c)  (2)  of  S.  1336  puts  back,  as  does  section  5(a),  the  words,  “re¬ 
quired  by  the  Constitution,”  which  the  subcommittee  revision  of  S.  1663  had 
deleted.  In  view  of  the  constantly  changing  norms  of  procedural  due  process  and 
the  opportunity  to  comply  with  changing  norms  without  necessarily  applying 
Administrative  Procedure  Act  requirements,  it  would  seem  preferable  that  the 
procedures  to  be  made  applicable  when  Congress  itself  has  not  directly  or  in¬ 
directly  made  the  act  applicable,  should  be  determined  in  the  light  of  the  par¬ 
ticular  rulemaking  or  adjudicative  function  involved.  The  consequence  of  a 
failure  to  follow  this  course  may  be  to  invalidate  proceedings  that  comply  with 
constitutionally  required  safeguards  but  not  with  all  of  the  requirements  of 
the  act. 

Section  4  of  S.  1336  also  would  delete  the  provision  in  the  present  section  4  of 
the  act  which  exempts  any  matter  relating  to  “public  property,  loans,  grants, 
benefits,  or  contracts.”  It  would  also  delete  the  exemptions  currently  provided 
in  that  section  for  general  statements  of  policy,  rules  of  procedure  or  practice, 
and  any  situation  in  which  the  agency  for  good  cause  finds  that  notice  and  public 
procedure  is  impractical  or  unnecessary.  The  effect  of  these  deletions  would  be 
to  apply  the  rulemaking  requirements,  i.e.,  notice  and  hearing,  to  the  issuance 
of  regulations  governing  the  procurement  of  property  and  services  by  the  De¬ 
partment  of  Defense. 

The  Department  is  opposed  to  the  above  changes  on  two  grounds:  (1)  They 
are  unnecessary  within  the  spirit  and  context  of  the  act:  and  (2)  they  would 
unduly  encumber  and  delay  the  issuance  of  such  regulations. 

In  the  area  of  procurement,  Defense  activities  are  governed  by  procedures  set 
forth  in  the  Armed  Services  Procurement  Act  (now  ch.  137  of  title  10.  United 
States  Code)  and  the  armed  services  procurement  regulation  which  is  issued  by 
the  Office  of  the  Secretary  of  Defense  pursuant  to  section  2202  of  title  10,  United 
States  Code.  The  latter  is  found  in  the  Code  of  Federal  Regulations  commenc¬ 
ing  at  32  CFR  1. 100.  The  military  departments  and  the  Defense  Supply  Agency 
also  issue  regulations  implementing  the  above,  as  do  subordinate  commands 
and  activities  of  those  agencies.  All  of  these  regulations  involve  the  function 
of  buying  property  and  services  necessary  to  support  the  Department  of  Defense 
mission.  They  prescribe,  for  example,  the  types  of  contracts  to  be  utilized, 
particular  contract  clauses  to  be  used,  procedures  to  be  followed  in  awarding 
contracts,  in  administering  Government  property,  in  terminating  contracts,  in 
financing  contractors,  and  in  determining  the  allowability  of  costs.  They  concern 
an  area  in  which  the  Government  is  acting  in  its  role  of  a  contracting  party, 
rather  than  as  a  sovereign  laying  down  rules  to  govern  the  conduct  of  its  citizens 
or  in  dispensing  benefits.  Accordingly,  a  formal  procedure  which  would  require 
notice  and  hearing  in  formulating  regulations  in  this  proprietary  area  would 
not  appear  to  be  within  the  basic  scope  and  objective  of  the  Administrative  Pro¬ 
cedure  Act. 
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Procurement  regulations  are  amended  and  supplemented  on  a  continuing  basis. 
The  Armed  Services  Procurement  Regulation  Committee,  which  is  comprised 
of  representatives  of  the  Office  of  the  Secretary  of  Defense,  the  military  de¬ 
partments,  and  the  Defense  Supply  Agency,  meets  for  all-day  sessions  at  least 
twice  a  week.  Its  agenda  involves  numerous  proposed  changes  to  the  regula¬ 
tion.  Revisions  to  the  regulation  are  promulgated  by  the  periodic  issuance 
of  revisions  and  procurement  circulars.  While  many  of  the  matters  treated 
might  fall  within  the  exceptions  provided  in  section  4  of  S.  1336  as  “minor  ex¬ 
ceptions  from,  revision  of,  or  refinement  of  rules  which  do  not  affect  protected 
substantive  rights,”  it  would  be  difficult,  because  of  the  indefiniteness  of  those 
terms,  to  segregate  those  which  come  within  the  intended  coverage  of  the  rule- 
making  requirement.  A  similar  problem  would  exist  with  respect  to  implement¬ 
ing  regulations  issued  by  the  military  departments  and  subordinate  procuring 
activities. 

In  explaining  the  reasons  for  the  exceptions  currently  provided  in  section  4 
of  the  act  for  matters  involving,  among  others,  public  property  and  contracts, 
the  report  of  the  Senate  Judiciary  Committee  on  S.  7,  79th  Congress,  which  wTas 
enacted  as  the  Administrative  Procedure  Act,  stated : 

“The  exception  of  proprietary  matters  is  included  because  the  principal  con¬ 
siderations  in  most  such  cases  relate  to  the  mechanics  and  interpretations  of 
policy,  and  it  is  deemed  wise  to  encourage  and  facilitate  the  issuance  of  rules 
by  dispensing  with  all  mandatory  procedural  requirements.  None  of  these  ex¬ 
ceptions,  however,  is  to  be  taken  as  encouraging  agencies  not  to  adopt  voluntary 
public  rulemaking  procedures  where  useful  to  the  agency  or  beneficial  to  the 
public.  The  exceptions  merely  confer  a  complete  discretion  upon  agencies  to 
decide  what,  if  any.  public  rulemaking  procedures  they  will  adopt  in  a  given 
situation  within  their  terms.”  (S.  Rept.  No.  752,  79th  Cong.,  1st  sess.) 

The  Department  of  Defense  has  complied  with  the  intent  of  the  Congress  as 
indicated  in  the  above-quoted  language.  Industry  views  are  often  solicited 
prior  to  the  issuance  in  the  Armed  Services  Procurement  Regulation  of  a  pro¬ 
curement  regulation  or  a  change  thereto.  This  is  accomplished  through  the 
solicitation  of  the  written  views  of  the  various  industry  associations  which 
represent  defense  contractors.  These  associations  include,  among  others,  the 
National  Security  Industrial  Association,  the  Electronic  Industries  Association, 
the  Aerospace  Industries  Association,  the  American  Ordnance  Association,  the 
U.S.  Chamber  of  Commerce,  the  Associated  General  Contractors  of  America, 
the  Automobile  Manufactures  Association,  the  Machinery  &  Allied  Products  In¬ 
stitute,  the  National  Association  of  Manufacturers,  the  Shipbuilders  Council  of 
America,  the  Strategic  Industries  Association,  and  the  Wesern  Electronic  Manu¬ 
facturers  Association.  The  Department  has  also  established  a  Defense  Industry 
Advisory  Council  which  is  composed  of  representatives  comprising  a  cross  sec¬ 
tion  of  defense  industry.  The  Council  is  frequently  consulted  on  procurement 
policy  matters.  Through  such  close  coordination  with  industry,  industry  views 
are  received  and  considered.  At  the  same  time  formal  notice  and  hearing  pro¬ 
cedures  are  avoided  which  would  unduly  delay  the  timely  issuance  of  necessary 
regulations. 

The  reasons  for  which  the  Congress  exempted  contract  and  public  property 
matters  from  the  formal  requirements  of  rulemaking  in  the  Administrative 
Procedure  Act  of  1946  are  equally  sound  today.  The  Department  is  unaware  of 
any  demand  for  the  removal  of  this  exemption.  The  Department  recognizes 
the  need  for  consultation  and  coordination  with  industry  in  appropriate  situa¬ 
tions.  It  is  opposed,  however,  to  the  imposition  of  mandatory  procedural  require¬ 
ments  which  could  so  hinder  and  delay  the  issuance  of  regulations  that  procure¬ 
ment  policy  and  procedures  would  be  unresponsive  to  changing  defense  needs. 

Section  5 :  Adjudication,  of  S.  1336  deletes  the  following  specific  exceptions  to 
the  required  procedures  contained  in  the  present  section  5  of  the  act : 

“*  *  *  (i)  any  matter  subject  to  a  subsequent  trial  of  the  law  and  the  facts 
de  novo  in  any  court;  (2)  the  selection  or  tenure  of  an  officer  or  employee  of  the 
United  States  other  than  examiners  appointed  pursuant  to  section  11;  (3)  pro¬ 
ceedings  in  which  decisions  rest  solely  on  inspections,  tests,  or  elections;  (4) 
the  conduct  of  military,  naval,  or  foreign  affairs  functions;  (5)  cases  in  which 
any  agency  is  acting  as  an  agent  for  a  court;  and  (6)  the  certification  of 
employee  representatives — ” 

In  contrast,  S.  1336  would  require  the  prescribed  adjudication  procedures ; 

“(a)  In  those  cases  of  adjudication  which  are  required  by  the  Constitution 
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or  by  statute  to  be  determined  on  the  record  after  opportunity  for  an  agency 
hearing — ” 

Not  only  does  Section  5 :  Adjudication,  as  contained  in  S.  1336,  delete  the 
desired  military  and  other  exceptions  in  the  existing  act,  but  section  5(a),  as 
contained  in  S.  1336,  would,  in  addition  to  those  cases  required  by  statute, 
enlarge  the  requirement  for  adjudication  to  those  cases  required  by  the  Consti¬ 
tution.  This  broadened  requirement  would  include  every  type  of  case  in  which 
a  court  of  law  determines  that  administrative  “due  process”  requires  a  hearing 
despite  the  absence  of  a  statutory  requirement.  Deletion  of  the  military  excep¬ 
tion  in  section  5  and  the  addition  of  a  constitutional  requirement  would  have  an 
adverse  impact,  particularly  on  the  Department’s  administration  of  its  own 
military  and  civilian  personnel.  This  would  constitute  an  undesirable  departure 
from  the  basic  purpose  of  most  of  the  other  provisions  of  the  act  which  are  aimed 
primarily  at  the  relationships  of  the  Government  (particularly  the  regulatory 
agencies)  with  members  of  the  general  public. 

This  section  could  be  construed  as  giving  the  right  of  statutory  adjudication 
procedures  to  any  military  member  or  civilian  employee,  probationary  or  other¬ 
wise,  in  almost  any  type  of  personnel  action,  ranging  from  discharge  to  reassign¬ 
ment  or  failure  to  be  selected  for  promotion.  Congress  has  already  spelled  out 
carefully,  in  other  laws,  the  minimum  procedural  rights  to  be  granted  in  many 
types  of  personnel  actions.  In  addition,  the  Department  has  in  many  instances 
granted  procedural  benefits  to  its  personnel  beyond  those  prescribed  by  law. 
Because  of  the  great  variety  in  the  character  of  personnel  actions,  all  factors 
must  be  carefully  weighed  before  deciding  upon  the  procedures  for  a  particular 
type  of  action.  The  Department  of  Defense  considers  that  it  would  be  a  serious 
mistake  to  extend  statutory  adjudication  procedures  to  many  personnel  actions. 
This  would  not  only  increase  materially  the  costs  to  both  Government  and  the 
individuals  concerned,  but  could  also  hamper  personnel  administration  to  a 
degree  which  would  seriously  impair  the  accomplishment  of  the  basic  mission  of 
the  Department  of  Defense. 

The  adjudication  requirements  of  section  5  of  the  act  were  limited  to  cases 
required  by  statute  alone  to  be  determined  on  the  record,  and  there  was  also  an 
express  exemption  for  “any  matter  subject  to  a  subsequent  trial  of  the  law  and 
facts  de  novo  in  any  court.”  There  is  also  no  counterpart  in  the  act  to  section 
5(b)  of  S.  1336  imposing  general  procedural  requirements  of  an  indeterminate 
nature  on  “all  other  cases  of  adjudication  *  *  *  .” 

The  section  5(b)  provisions  on  procedure  “in  all  other  cases  of  adjudication,” 
while  seemingly  innocuous  in  requiring  only  basic  fairness  and  promptness,  are 
susceptible  to  interpretive  expansion  and,  in  view  of  the  broad  definition  of 
adjudication  discussed  above,  are  objectionable  as  being  ambiguous  and  of  doubt¬ 
ful  value. 

Section  6 :  Ancillary  Mattel’s,  would  extend  to  “any  person  appearing  *  *  * 
before  any  agency  or  representative  thereof”  the  right  to  be  “accompanied,  rep¬ 
resented,  and  advised  by  counsel”  not  only  in  any  “proceeding”  but  also  in  any 
“investigation.”  The  term  “investigation”  is  not  otherwise  defined.  It  might 
be  construed  to  include  any  investigative  process — from  required  reporting  of 
official  activities  in  formal  data-gathering  investigations  by  a  regulatory  agency, 
to  mere  casual  questioning  and  informal  inquiries  within  the  Department  of 
Defense.  So  construed,  the  proposed  extension  of  a  right  in  every  instance  to 
be  “accompanied”  and  “represented”  by  counsel  would  seriously  obstruct  the 
administrative  and  operational  processes  of  the  Department  and  its  components. 

Within  the  military,  the  responsibility  and  power  of  a  commander  to  “investi¬ 
gate”  matters  within  his  jurisdiction  and  to  obtain  official  information  from  his 
military  personnel  are  an  inherent  and  absolutely  necessary  function  of  command. 
Without  it,  a  military  unit  could  not  operate  effectively.  In  this  connection,  it 
should  be  observed  that  the  rights  of  individual  military  personnel  against  self- 
incrimination  are  adequately  protected  by  article  31,  Uniform  Code  of  Military 
Justice  and  by  decisions  of  the  U.S.  Court  of  Military  Appeals  which  clearly 
establish  the  right  to  consult  with  counsel  in  any  investigation,  formal  or  in¬ 
formal,  in  which  such  personnel  may  be  involved  as  a  suspect  or  as  an  accused 
and  from  which  criminal  liability  may  flow.  In  addition,  military  personnel  are 
free  to  consult  with  counsel  at  any  time  concerning  their  rights,  privileges,  and 
obligations.  Extension  of  this  “right”  to  include  the  physical  presence  of  counsel 
throughout  any  period  of  interrogation,  however  informal  and  however  brief, 
would  seriously  encumber  and  hamper  normal  military  administrative  processes. 
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Under  section  6(c)  of  the  present  act,  subpenas  are  issued  when  “authorized 
by  law.”  The  proposed  section  6(e)  provides  for  the  issuance  of  subpenas 
“[u]nless  otherwise  provided  by  statute  *  *  This  constitutes  a  broadening 
of  the  subpena  use  which  could,  in  many  proceedings  under  the  jurisdiction  of 
the  Department  of  Defense,  result  in  extensive  administrative  burdens  and  undue 
procedural  delays.  Instead  of  the  blanket  extension  of  subpena  power  provided 
in  the  proposed  section  6(e),  the  desirability  and  feasibility  of  a  broadened  sub¬ 
pena  power  should  be  evaluated  against  the  particular  needs  of  each  type  of 
adjudication  or  rulemaking  proceeding  for  which  the  Department  is  responsi¬ 
ble,  and  any  extension  in  a  particular  type  of  proceeding  should  be  based  upon 
evidence  of  likely  advantage  to  all  affected  parties. 

Section  6(h)  of  S.  1336  now  reads  similarly  to  S.  1663  (original)  in  providing 
for  depositions  and  discovery  being  available  unless  the  agency  deems  it  im¬ 
practicable  except  that  now  there  is  the  qualification,  “and  otherwise  provides 
for  depositions  and  discovery  by  published  rule.”  [Italic  supplied.]  The  S.  1663 
(revised)  provision  is  better  since  it  provides  for  depositions  and  discovery  “to 
the  extent  an  agency  shall  find  it  practicable.” 

The  proposed  section  6  ( j )  adds  a  provision  designed  specifically  to  cover  pro¬ 
ceedings  or  actions  otherwise  exempted  by  the  act.  The  effect  of  this  amendment 
is  to  increase  the  applicability  of  the  act  to  the  Department  and  the  Armed  Forces 
by  requiring  rules  of  procedure  to  conform  to  the  procedures  of  the  act  “to  the 
greatest  extent  practicable.”  Modifying  existing  rules  of  procedure  now  coming 
within  the  national  defense  exception  with  the  sole  objective  of  making  them 
conform  more  closely  with  the  other  provisions  of  the  bill  would  require  a  great 
deal  of  costly  and  time-consuming  effort  that  is  not  likely  to  result  in  general 
improvement  of  procedures.  Existing  procedures  of  the  Department  of  Defense 
have  been  developed,  often  with  the  knowledge,  acquiescence,  or  approval  of 
Congress,  and  they  more  nearly  satisfy  the  interests  of  the  parties  concerned  than 
would  a  procedure  based  upon  requirements  of  the  act  that  are  designed  pri¬ 
marily  for  the  regulatory  agencies. 

The  Department  notes  that  the  procedural  requirements  imposed  by  section 
8  of  S.  1336  seem  to  have  been  designed  with  the  view  toward  their  application 
by  the  regulatory  agencies  and  other  traditional  administrative  bodies.  Any 
extension  of  these  general  procedures  to  the  adjudication  by  the  Department  of 
Defense  would  be  objectionable,  since  the  specialized  procedures  which  have 
been  developed  for  these  functions  is  deemed  to  provide  more  expeditious  and 
equitable  procedures. 

Special  mention  should  be  made  of  section  8(c)  (2)  of  S.  1336,  since  the 
comparable  provision  of  S.  1663,  as  revised  by  the  Subcommittee  on  Admin¬ 
istrative  Practice  and  Procedure,  seemed  preferable.  By  contrast,  this  sec¬ 
tion  of  S.  1336  is  comparable  with  the  original  language  in  S.  1663.  Under 
it.  the  result  could  have  been  that  an  appeal  to  an  appeal  board  would  have 
been  permitted  where  the  exceptions  would  be  fully  considered ;  but  if  the  ap¬ 
peal  were  made  to  the  agency  and  the  agency  denied  the  application  for  an 
agency  determination,  that  would  be  the  end  of  the  case,  even  though  there 
might  be  error,  when  the  case  was  not  considered  of  sufficient  importance  to 
be  decided  by  the  agency  itself.  A  similar  effect  is  possible,  although  it  is 
doubtful  that  the  drafters  intended  any  such  results,  in  view  of  the  provision 
of  S.  1336  that : 

“If  the  agency  denies  the  application,  it  shall  be  deemed  to  have  considered 
and  denied  each  exception  and  affirmed  the  decision  of  the  presiding  officer.” 

There  is  no  longer  a  provision  that  the  agency  either  determine  all  excep¬ 
tions  or  assign  them  to  the  board  for  determination. 

Section  9(b)  :  Publicity,  seems  too  broad  in  providing  that  an  agency  ac¬ 
tion  can  be  set  aside  simply  because  any  officer  or  employee  or  member  (ir¬ 
respective  of  whether  he  acts  on  behalf  of  the  agency)  issues  publicity  to  dis¬ 
credit  or  disparage  a  person  under  investigation  or  party  to  a  proceeding.  In 
addition,  the  provision  is  unnecessary  because  it  restates  a  rule  of  evidence 
commonly  applied  and  places  undue  special  emphasis  on  one  particular  aspect 
of  evidence  considered.  Although  the  rule  of  statutory  construction  “ expressio 
vnius  cst  exclusio  alterius”  (the  express  mention  of  a  thing  implies  the  exclusion 
of  another  different  thing),  would  not  be  entirely  applicable,  the  false  impli¬ 
cation  could  arise  that  this  subsection  was  inserted  because  it  was  congressional 
intent  to  give  greater  import  to  this  matter  than  to  other  evidentiary  factors. 
For  these  reasons,  subsection  (b)  :  Publicity,  should  be  deleted. 
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Section  10,  “Judicial  Review,”  would  confer  “standing”  upon  any  person  “ad¬ 
versely  affected  *  *  *  by  any  reviewable  agency  action.”  This  would  effect  a  sig¬ 
nificant  change  in  the  law.  It  would  create  a  right  to  review  without  requiring 
the  complainant  to  show  that  he  has  suffered  a  “legal  wrong,”  or  that  he  has  been 
adversely  affected  or  aggrieved  by  the  agency  action  “within  the  meaning  of  any 
relevant  statute.”  The  amendment  could  thereby  overturn  a  sophisticated  body 
of  rules  for  judicial  review  that  has  been  carefully  developed  by  the  courts. 
See,  e.g.,  Kansas  City  Power  and  Light  Co.  v.  McKay,  225  Fed.  2d  924  (D.C. 
Cir.),  cert,  den.,  350  U.S.  884  (1955),  and  cases  cited  therein.  (Furthermore, 
from  the  particular  point  of  view  of  the  Department  of  Defense,  the  definition 
of  the  term  “order”  in  the  bill  is  so  extremely  broad  that  it  is  conceivable  that 
disappointed  bidders  for  Government  contracts  might  seek  judicial  review  of  de¬ 
cisions  not  to  make  awards  to  the  complainants.  The  Department  of  Defense 
in  the  performance  of  its  functions  is  involved  in  approximately  10.5  million 
contract  transactions  per  year.  The  possibility  of  subjecting  a  procurement 
process  of  this  magnitude  to  attempts  to  obtain  judicial  review  at  the  complaint 
of  persons  “adversely  affected”  is  a  matter  of  deep  concern  to  the  Department 
of  Defense. 

For  the  reasons  set  forth  above  the  Department  of  Defense  is  strongly  opposed 
to  the  enactment  of  S.  1336.  It  is  hoped  that  the  length  and  detail  of  this  report 
will  suggest  to  the  committee,  not  only  the  great  concern  of  the  Department  of 
Defense  about  this  bill,  but  also  the  extreme  complexity  of  the  issues  which  it 
raises.  Accordingly,  it  is  recommended  that  the  alleged  inadequacies  of  the 
present  act  be  brought  to  the  attention  of  the  Administrative  Conference  of  the 
United  States.  This  newly  created  body  (Public  Law  88—199)  is  particularly 
well  suited  to  consider  the  problems  which  stimulated  the  introduction  of  S. 
1336  and  to  propose  revisions  of  the  Administrative  Procedure  Act  that  are 
realistic  in  their  accommodation  of  the  legitimate  interests  of  all  affected  parties. 

The  Bureau  of  the  Budget  advises  that,  from  the  standpoint  of  the  President’s 
program,  there  is  no  objection  to  the  submission  of  this  report. 

Sincerely  yours, 


L.  Niederlehner, 
Acting  General  Counsel. 


Department  of  Health,  Education,  and  Welfare, 

May  20,  1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  a  report  on 
S.  1336,  a  bill  to  amend  the  Administrative  Procedure  Act,  and  for  other  pur¬ 
poses. 

S.  1336  is  in  a  number  of  respects  similar  to  S.  1663,  introduced  in  the  88th 
Congress,  on  which  we  reported  unfavorably  and  commented  in  detail  on  Feb¬ 
ruary  28  and  August  4,  1964,  and  in  some  aspects  is  patterned  after  S.  1070  of 
the  86th  Congress,  on  which  the  Department  also  reported  unfavorably  on 
March  1,  1960.  S.  1336,  as  a  whole,  appears  considerably  improved  over  its 
earlier  versions,  and  apparently  has  taken  into  account  some  of  our  specific 
objections  to  S.  1663.  Nevertheless,  the  bill,  in  our  view,  fails  to  overcome  cer¬ 
tain  important  basic  defects  which  previously  have  been  pointed  out,  and  in 
addition,  has  added  specific  features  which  we  cannot  favor. 

The  bill  would  extensively  revise  the  Administrative  Procedure  Act,  and 
would  change  the  act’s  fundamental  design,  both  in  substance  and  detail.  The 
bill  would  expand  the  scope  of  the  act,  require  the  institution  of  new  procedures 
in  many  instances,  and  repeal  or  seriously  qualify  existing  exceptions,  thereby 
extending  its  requirements,  restrictions,  and  controls  to  virtually  the  entire  spec¬ 
trum  of  governmental  responsibility,  including  many  administrative  functions 
heretofore  excluded  from  such  overall  limitations.  It  would  also  inject  the 
rules  on  pleading  and  practice  of  the  Federal  courts  into  the  administrative 
process  and  would  broaden  judicial  control  over  that  process  and  over  executive 
action  in  general  to  a  substantial  and,  in  our  view,  unwarranted  degree.  The 
result  would  be  broad-scale  formalization  of  most  administrative  responsibility. 

Among  the  more  troublesome  features  of  S.  1336  are  proposed  sections  3(b)  and 
3(c)  which  would  require  all  agencies  to  make  available  to  all  persons  (with 
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limited  exceptions)  all  agency  documents  and  records  for  random  inspection, 
regardless  of  whether  the  person  seeking  access  to  the  material  has  a  legitimate 
interest  in  the  subject  matter,  and  would  make  this  requirement  enforcible  by 
injunction  under  procedures  peculiarly  burdensome  to  the  Government.  Al¬ 
though  access  to  documents  and  records  should  be  made  as  free  as  possible  for 
those  legitimately  concerned,  we  believe  that  an  unlimited  license  to  the  merely 
curious  could  seriously  impede  the  orderly  and  efficient  administration  of  the 
Government. 

The  bill  would  also  repeal  the  existing  exception  from  rulemaking  procedures 
under  section  4  ‘‘for  matters  relating  to  agency  management  *  *  *  public  prop¬ 
erty,  loans,  grants,  benefits,  or  contracts,”  and  would  eliminate  existing  authority 
whereby  notice  and  public  procedure  can  be  dispensed  with  in  rulemaking  sub¬ 
ject  to  section  4  where  “impracticable,  unnecessary,  or  contrary  to  the  public 
interest.”  For  administrative  adjudication  required  to  be  made  after  opportunity 
for  hearing  on  the  record,  the  bill  (secs.  5,  7,  8),  instead  of  allowing  the  greatest 
play  for  informality  and  flexibility  consistent  with  the  nature  of  the  proceeding 
and  the  presence  or  absence  of  counsel,  would  go  in  the  opposite  direction  by 
requiring  that  pleading  and  practice  conform,  so  far  as  practicable,  to  the  Rules 
of  Civil  Procedure  or  the  Rules  of  Criminal  Procedure  for  the  Federal  courts,  and 
by  imposing  other  new  requirements.  This  would  result  in  a  very  undesirable  ex¬ 
tension  of  formalism  in  the  administrative  process ;  particularly  is  this  the  case 
in  such  matters  as  the  approximately  20,000  hearings  held  every  year  in  the 
social  security  program,  where  the  character  of  the  claims  and  of  the  claimants 
demands  the  highest  degree  of  informality  compatible  with  fairness.  Moreover, 
in  situations  in  which  adjudication  is  not  required  to  be  determined  on  the  record 
after  opportunity  for  an  agency  hearing,  the  bill  (proposed  sec.  5(b))  would 
appear  to  require  the  establishment  of  formalized  procedures ;  this,  when  coupled 
with  the  sweeping  definition  of  “adjudication”  contained  in  proposed  section 
2(d)  and  with  the  proposed  deletion  of  existing  exceptions  to  section  5, 
would  extend  formalism  and  its  consequent  delays  to  an  impracticable  range  of 
activities  without,  so  far  as  we  can  determine,  any  compensating  advantage. 
In  short,  the  bill,  as  was  the  case  with  respect  to  S.  1663,  appears  to  be  based 
on  an  assumption  with  which  we  cannot  agree,  that  at  every  turn  in  the 
administrative  process  a  lack  of  fairness  prevails,  the  remedy  for  which  is  uni¬ 
form  restriction  and  increased  formalism. 

We  would  more  readily  understand  the  alleged  need  for  more  formalism  in  the 
administrative  process  if  all  administrative  responsibilities  were  adversary  in 
nature,  such  as  they  commonly  are  in  ratemaking,  licensing,  or  regulatory  pro¬ 
ceedings.  But  the  facts  indicate  otherwise ;  a  very  substantial  proportion  of 
administrative  actions  are  not  truly  comparable  to  these  formal  proceedings. 
For  this  reason,  there  seems  little  question  that,  were  S.  1336  adopted,  procedures 
which  have  worked  well  and  to  the  public  benefit  for  years  will  needlessly  be 
disrupted  or  made  more  cumbrous,  to  the  ultimate  detriment  of  both  the  public 
and  the  Government  as  a  whole.  This  would  be  especially  regrettable  in  the  case 
of  this  Department  whose  many  thousands  of  beneficiaries  in  the  social  security 
program  would  be  likely  to  suffer  rather  than  benefit  from  any  delays  and  other 
procedural  complexities  engendered  by  the  bill. 

We  do  not  believe,  moreover,  that  there  has  been  any  demonstration  of  the 
need  for  a  general  overhaul  of  the  act  such  as  S.  1336  provides.  To  be  sure, 
few  would  hold  that  the  Administrative  Procedure  Act  is  not  susceptible  to 
improvement,  although  there  are  strong  differences  of  opinion  as  to  the  direc¬ 
tion  in  which  improvement  must  be  channeled.  But  in  view  of  the  present 
act’s  carefully  worked-out  exceptions,  limitations,  and  qualifications,  change  in 
the  direction  of  converting  the  act  into  a  comprehensive  and  detailed  group 
of  procedures  applicable  to  the  vast  and  diverse  activities  of  governmental  and 
regulatory  functions  does  not  seem  warranted.  As  stated  in  our  report  of 
February  28, 1964,  on  S.  1663  : 

“If  the  administration  of  any  specific  program — or  category  of  similar  pro¬ 
grams — gives  evidence  of  needing  legislative  correction  or  improvement,  legisla¬ 
tion  fashioned  specifically  for  that  program  or  category  of  programs  would 
be  a  far  more  effective  device  for  bringing  about  the  necessary  changes  than  an 
amendment  to  the  Administrative  Procedure  Act,  and  would  avoid  injury  to 
other  program  for  which  different  administrative  procedures  would  be  more 
suitable.  This  was  done,  for  example,  when  the  Senate  Judiciary  Committee 
in  1962,  in  response  to  President  Kennedy’s  recommendations,  worked  out  amend- 
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ments  to  the  new-drug  provisions  of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
which  eventually  became  law  as  Public  Law  87-781.” 

We  are  not  suggesting  that  there  are  not  individual  amendments  that  should 
be  made  in  the  Administrative  Procedure  Act  even  now.  It  may  be  that,  after 
the  permanent  Administrative  Conference  of  the  United  States  (established  by 
Public  Law  88-199,  5  U.S.C.  1045-1045e)  has  been  organized,  its  studies  will 
from  time  to  time  bring  to  light  various  deficiencies  in  administrative  procedures 
that  call  for  other  amendments  of  the  act.  This  approach,  however,  is  to  be 
distinguished  from  the  general  overhaul  proposed  by  this  bill. 

Thus,  while  S.  1336  may  contain  some  desirable  features,  we  are  constrained 
to  recommend  against  its  enactment.  (More  detailed  comments  prepared  by 
our  staff  with  respect  to  S.  1336  will  be  transmitted  to  you  in  the  form  of  a 
staff  memorandum  in  the  near  future. ) 

We  are  advised  by  the  Bureau  of  the  Budget  that  there  is  no  objection  to 
the  presentation  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Sincerely, 


Wilbur  J.  Cohen,  Acting  Secretary. 


Department  of  the  Interior, 

Office  of  the  Secretary, 
Washington,  D.C.,  July  8, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 


Dear  Senator  Eastland:  Your  committee  has  requested  this  Department’s 
report  on  S.  1336,  a  bill  to  amend  the  Administrative  Procedure  Act,  and  for 
other  purposes. 

A  number  of  the  changes  in  the  Administrative  Procedure  Act  made  by  the  bill 
appear  to  be  beneficial  to  the  public  and  the  Government.  We  think,  however, 
that  there  are  many  more  changes  which  will  have  adverse  effects  on  the  pro¬ 
grams  of  this  Department  and  will  not  be  beneficial  to  the  public.  We  are 
unaware  of  the  need  for  many  of  these  changes  which  fail  to  recognize  that  the 
functions  and  responsibilities  of  the  program  agencies  differ  from  those  of  the 
regulatory  agencies.  We  agree  that,  administrative  procedures  should  be  as 
uniform  as  possible,  but  we  doubt  that  they  can  be  entirely  uniform.  While  the 
bill  provides  some  exceptions  from  otherwise  strict  procedures,  these  exemp¬ 
tions  are  not  adequate.  They  do  not  erase  the  problems  that  this  bill  will  create, 
if  enacted,  for  this  Department.  We  therefore  recommend  against  the  enact¬ 
ment  of  S.  1336. 

This  Department’s  comments  on  the  principal  changes  in  the  Administrative 
Procedure  Act  which  this  bill  makes  are  enclosed. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  presen¬ 
tation  of  this  report  from  the  standpoint  of  the  administration’s  program. 

Sincerely  yours.. 


D.  Otis  Beasley, 

Assistant  Secretary  of  the  Interior. 


Section-by-Section  Comment  on  Some  or  the  Changes  Made  by  S.  1336  to  the 

Administrative  Procedure  Act 


section  i.  title 


This  section  provides  a  new  title  for  the  act;  namely,  “Administrative  Pro¬ 
cedure  Act  of  1965.” 


SECTION  2.  DEFINITIONS 


Subsection  (b)  of  the  act  now  provides,  among  other  things,  that  the  term 
“rule”  includes  agency  statements  not  only  of  general  applicability  but  also  of 
particular  applicability.  S.  1336  has  deleted  the  reference  to  statements  of 
particular  applicability. 

S.  1336  adds  to  the  definition  of  “rule”  a  statement  that  the  term  “includes 
any  exception  from  a  rule”.  We  interpret  this  to  apply  only  to  exceptions  of 
general  applicability  and  future  effect.  We  do  not  interpret  it  to  apply  to  ad 
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hoc  waivers  of  a  rule  by  the  Secretary  of  the  Interior  which  are  granted  without 
a  formal  proceeding  to  relieve  a  party  from  a  particular  inequity  or  hardship. 

S.  1336  adds  a  new  definition  to  the  act,  namely  a  definition  of  the  term 
“opinion”. 

Subsection  (g)  is  new.  It  defines  the  terms  “agency  proceeding”  and  “agency 
action”.  The  latter  includes  situations  where  the  agency  fails  to  act. 

We  do  not  object  to  any  of  these  changes. 

SECTION  3.  PUBLIC  INFORMATION 

This  section  of  the  act  now  begins  with  two  general  exception  clauses.  These 
except  any  function  of  the  United  States  requiring  secrecy  in  the  public  interest 
or  any  matter  that  relates  solely  to  the  agency’s  internal  management.  S.  1336 
deletes  these  clauses.  We  think  this  is  undesirable. 

Subsection  (a)  of  this  section  now  provides  that  no  one  shall  in  any  matter 
be  required  to  resort  to  unpublished  organization  or  procedure.  The  bill  ex¬ 
pands  this  provision  by  requiring  that  no  one  shall,  in  any  manner,  be  required 
to  resort  to,  or  be  adversely  affected  by,  any  unpublished  matter  that  is  required 
to  be  published,  unless  he  has  actual  and  timely  notice  thereof.  This  amplifica¬ 
tion  is  desirable. 

Subsection  (b)  of  this  section  of  the  act  now  directs  each  agency  to  publish  or, 
pursuant  to  a  published  rule,  make  available  for  public  inspection,  all  final 
opinions  or  orders  in  the  adjudication  of  cases  and  all  rules.  Confidential 
opinions  and  orders  where  good  cause  is  shown,  and  when  they  are  not  cited 
as  precedent,  are  excepted. 

Subsection  (c)  of  this  section  now  directs  that  matters  of  official  record  shall 
be  made  available  to  anyone  properly  and  directly  concerned,  except  as  otherwise 
required  by  law.  A  further  exception  to  this  provision  is  concerned  with  con¬ 
fidential  records. 

The  bill  substantially  revises  both  of  these  subsections. 

S.  1336  amends  subsection  (b)  by  directing  that  every  agency  shall  make  avail- 
alile  for  public  inspection  and  copying  (1)  all  final  opinions,  including  concurring 
and  dissenting  opinions,  and  orders  made  in  the  adjudication  of  cases,  (2)  state¬ 
ments  of  policy  and  interpretations  adopted  by  the  agency  and  not  published  in 
the  Federal  Register,  and  (3)  staff  manuals  and  instructions  that  affect  the 
public,  unless  these  materials  are  published  and  offered  for  sale.  In  order  to 
prevent  a  clearly  unwarranted  invasion  of  personal  privacy,  the  agency  may 
delete  identifying  details,  but  it  must  justify  such  action  in  writing. 

S.  1336  revises  subsection  (c)  of  this  section  of  the  act  by  directing  that  all 
records  shall  be  made  available  to  any  person.  This  revised  subsection  also 
transfers  from  the  executive  branch  to  the  judicial  branch  the  authority  to  deter¬ 
mine  whether  particular  information  is  or  is  not  excepted  even  though  the 
determination  involves  an  exercise  of  judgment  or  discretion  which  is  permitted 
by  the  legislative  rules  set  forth  in  subsection  (e) . 

The  bill  adds  to  this  section  of  the  act  two  new  subsections  (e)  and  (f).  The 
first  lists  eight  categories  of  matters  that  are  excepted  from  the  operation  of  this 
section  of  the  act.  The  second  provides  that  only  the  information  that  is  specifi¬ 
cally  exempted  by  this  section  may  be  withheld. 

Recently,  the  Department  of  Justice  advised  the  Committee  on  Government 
Operations  of  the  House  of  Representatives  that  H.R.  5012  which  contains  provi¬ 
sions  similar  to  the  provisions  in  subsections  (c)  and  (e)  of  section  3  of  S. 
1336  contravenes  the  separation  of  powers  doctrine  and  would  be  unconstitutional, 
since  they  impinge  upon  the  constitutional  authority  of  the  Executive  to  with¬ 
hold  documents  in  the  executive  branch  where,  in  his  discretion,  he  determines 
that  the  public  interest  requires  that  they  be  withheld.  For  similar  reasons, 
the  Justice  Department  also  advised  the  House  committee  that  the  provisions 
transferring  such  authority  to  the  judicial  branch  wrould  also  be  unconstitu¬ 
tional.  We  concur  in  the  viewrs  of  the  Department  of  Justice. 

The  following  technical  deficiencies  in  subsection  (e)  of  section  3  of  S.  1336 
are  listed  for  your  information  : 

1.  The  reference  to  internal  personnel  rules  and  practices  does  not  cover 
investigatory  files  relating  to  personnel  actions.  It  should  cover  them. 

2.  The  reference  to  matters  specifically  excepted  from  disclosure  by 
statute  is  ambiguous  in  its  application  to  a  statute  that  prohibits  a  Federal 
official  from  disclosing  particular  information  unless  authorized  by  law. 


49-772—65- 


■28 


428 


ADMINISTRATIVE  PROCEDURE  ACT 


3.  The  reference  to  trade  secrets,  etc.,  apparently  contains  a  drafting 
error.  The  words  “and  privileged  or  confidential”  should  be  “which  is 
privileged  and  confidential.” 

4.  The  reference  to  memorandums  and  letters  dealing  solely  with  matters 
of  law  or  policy  does  not  expressly  include  working  papers,  preliminary 
drafts,  and  records  of  advisory  committee  meetings. 

S.  1336  also  adds  a  new  provision  to  subsection  (b)  of  this  section  of  the  act 
which  directs  this  Department  and  other  agencies  to  maintain  and  make  avail¬ 
able  for  public  review  a  current  index  on  any  matter  issued,  adopted,  or  promul¬ 
gated  after  enactment  of  this  bill  and  which  is  required  by  this  subsection  to  be 
made  available  or  published.  No  final  order,  opinion,  statement  of  policy,  inter¬ 
pretation,  or  staff  manual  or  instruction  affecting  any  member  of  the  public  can 
be  relied  upon,  used,  or  cited  by  an  agency  against  a  private  party  unless  indexed 
and  made  available  or  published  or  unless  such  party  had  actual  and  timely 
notice  thereof. 

We  agree  with  the  objective  of  this  provision  which  is  to  provide  a  centralized 
and  orderly  system  of  locating  decisions  and  other  similar  matters  of  an  agency. 
We  doubt,  however,  that  an  index  can  be  administered  by  agencies,  such  as  this 
Department,  in  a  manner  that  will  adequately  accomplish  this  objective.  The 
diversity  of  program  matters  handled  by  this  Department,  and  the  number  of 
field  officers  throughout  the  United  States  handling  them,  portend  a  difficult  and 
costly  task  of  administration.  Before  legislating  such  a  procedure,  we  strongly 
recommend  that  a  comprehensive  study  be  made  of  the  need  for  such  procedure 
in  all  agencies  and  of  the  cost  of  instituting  and  maintaining  an  adequate  index 
system  in  each  agency. 

SECTION  4.  RULEMAKING 

The  introductory  clause  of  section  4  of  the  act  now  excepts  from  public  parti¬ 
cipation  procedures  involving  defense  and  foreign  affairs  functions  of  the  United 
States,  and  matters  relating  to  agency  management,  and  proprietary  functions. 
The  revised  section  deletes  this  clause. 

The  deletion  of  the  exceptions  relating  to  proprietary  functions,  namely  public 
property,  loans,  grants,  benefits,  and  contracts,  is  unwise.  These  exceptions, 
while  they  do  not  relieve  this  Department  from  rulemaking  procedures  imposed 
by  other  laws,  are  highly  important  to  the  operations  of  this  Department  because 
of  our  many  management  responsibilities  relating  to  the  administration  of  the 
public  lands  and  acquired  lands. 

The  exceptions  in  the  present  act  are  explained  as  follows  : 

“The  exception  of  proprietary  matters  is  included  because  the  principal  con¬ 
siderations  in  most  such  cases  relate  to  mechanics  and  interpretations  or  policy, 
and  it  is  deemed  wise  to  encourage  and  facilitate  the  issuance  of  rules  by  dis¬ 
pensing  with  all  mandatory  procedural  requirements.  None  of  these  exceptions, 
however,  is  to  be  taken  as  encouraging  agencies  not  to  adopt  voluntary  public 
rulemaking  procedures  where  useful  to  the  agency  or  beneficial  to  the  public. 
The  exceptions  merely  confer  a  complete  discretion  upon  agencies  to  decide  what, 
if  any,  public  rulemaking  procedures  they  will  adopt  in  a  given  situation  within 
their  terms”  ( S.  Doc.  248,  79th  Cong.,  p.  199) . 

The  term  “public  property”  covers  all  real  and  personal  property  of  the 
United  States.  Consequently,  the  rules  governing  the  public  lands  of  the  United 
States,  such  as  rules  relating  to  the  sale  or  lease  of  these  lands  or  of  mineral, 
timber,  or  grazing  rights  therein,  and  the  areas  administered  for  park  and  fish 
and  wildlife  purposes,  are  excepted  from  the  requirements  of  section  4  of  the 
act.  The  rules  governing  property  held  by  the  United  States  in  trust  or  as 
guardian,  such  as  Indian  property,  are  also  excepted.  (See  II.  Rept.  19S0,  79th 
Cong.) 

In  addition,  this  Department  has  major  program  responsibilities  in  the  market¬ 
ing  of  electric  power  and  in  the  administration  of  water  resource  projects.  In 
a  letter  to  your  committee  dated  June  18,  1964,  on  a  similar  bill,  S.  1663,  the 
Chairman  of  the  Tennessee  Valley  Authority  said : 

“The  impropriety  of  subjecting  this  type  of  program  (i.e.,  the  disposition  of 
electric  energy)  to  rigid  rulemaking  requirements  is  (now)  recognized  in  the 
Administrative  Procedure  Act.  Section  4  expressly  excepts  from  the  rule- 
making  requirements  any  matters  involving  public  property  loans,  grants,  bene¬ 
fits,  or  contracts.  Since  the  electric  power  which  TVA  (and  the  Department 
of  the  Interior)  sells  is  public  property,  this  provision  exempts  such  sales  from 
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the  rulemaking  process.  The  proposed  revision  (in  S.  1336)  would  eliminate 
this  exception.  We  think  it  is  essential  that  this  exception  be  retained.” 

This  Department  concurs  in  this  statement.  To  subject  the  administration 
of  our  power  marketing  operations  which  supply  energy  to  great  areas  of  the 
Nation  to  the  APA  rulemaking  requirements,  could  result  in  a  complete  dis¬ 
ruption  of  our  program.  Similarly,  the  administration  of  the  various  types  of 
water  supply  contracts  for  the  delivery  of  water  from  Federal  reclamation  proj¬ 
ects  for  agricultural,  municipal,  industrial  uses  could  also  be  impaired.  In  some 
cases,  the  water  might  even  be  wasted  pending  the  outcome  of  the  procedures. 

Program  operations  of  this  sort  simply  cannot  be  successfully  administered 
through  what  amounts  to  a  series  of  lawsuits.  No  private  operation  of  this 
character  could  survive  under  such  a  regimen.  The  Government  in  this  type  of 
activity  is  no  different. 

The  term  “grants”  includes,  in  addition  to  subsidy  programs,  various  grant-in- 
aid  programs ;  such  as  our  Federal  aid  in  fish  and  wildlife  restoration  programs, 
the  recently  enacted  Federal  aid  in  commercial  fisheries  research  and  develop¬ 
ment  program,  and  the  land  and  water  conservation  fund.  Rulemaking  with  re¬ 
spect  to  these  programs  is  also  excepted  by  this  section  of  the  act. 

We  are  unaware  of  any  need  to  delete  any  of  thse  exceptions  in  section  4. 
It  is  the  policy  of  this  Department  to  afford  the  public  an  opportunity,  to  the 
maximum  extent  feasible,  to  participate  in  the  rulemaking  process  before  the 
adoption  of  rules  and  regulations  which  are  to  be  published  in  the  Federal 
Register,  even  though  such  participation  may  not  be  required  by  the  act.  This 
is  in  accord  with  the  congressional  policy  stated.  This  policy,  however,  recog¬ 
nizes  that  the  executive  branch  must  have  some  discretion  relating  to  “what,  if 
any,  public  rulemaking  procedures”  it  will  adopt.  We  believe  the  present  ap¬ 
proach  is  sound  and  entirely  satisfactory.  We  therefore  are  opposed  to  this 
change. 

The  revised  section  4(a)  adds  a  new  provision  authorizing  an  agency  to 
provide  a  means  by  which  persons  interested  in  rulemaking  may  submit  sugges¬ 
tions  for  agency  consideration  prior  to  the  published  notice  of  rulemaking.  This 
could  be  especially  helpful  in  cases  where  there  is  intense  public  interest ;  such 
as  in  the  publication  by  this  Department  of  the  annual  regulations  governing 
the  taking  of  migratory  waterfowl. 

The  revised  and  redesignated  section  4(b)  changes  the  present  act  by  providing 
that  notice  of  proposed  rulemaking  must  be  published  in  the  Federal  Register, 
even  though  all  persons  affected  thereby  are  named,  or  are  personally  served, 
or  have  actual  notice  thereof.  Notice  in  such  circumstances  obviously  would 
serve  no  useful  purpose,  and  the  change  is  undesirable. 

Subsection  (c)  establishes  the  procedures  to  be  followed  by  the  agency  after 
notice. 

Subsection  (d)  provides  for  emergency  rulemaking.  An  agency  can,  if  it  finds 
that  rulemaking  without  notice  and  other  procedures  is  necessary  in  the  public 
interest,  issue  an  emergency  rule  effective  for  a  period  of  6  months.  This  period 
can  be  extended  an  additional  year,  if  the  agency,  during  the  initial  6-montli 
period,  begins  a  rulemaking  proceeding,  including  notice. 

We  believe  that  it  would  be  unwise  to  provide  categorically  that  the  only  way 
an  emergency  rule  can  be  renewed  is  to  initiate  a  rulemaking  proceeding.  The 
head  of  an  executive  department  should  be  authorized  to  omit  the  rulemakjng 
procedures  and  to  issue  a  rule  effective  without  limitation  as  to  time  in 
exceptional  instances  in  which  the  public  interest  would  be  served. 

In  the  administration  of  the  mandatory  oil  import  program  under  Presidential 
Proclamation  3279  (24  F.R.  1781)  as  amended,  there  have  been  several  occasions 
when  it  was  impossible  to  give  notice  of  proposed  rulemaking  or  to  delay  the 
effective  date  of  rules  as  published  in  the  Federal  Register.  This  results  from 
the  nature  of  the  program  which  requires  that  statistical  information  be  accumu¬ 
lated  to  the  very  latest  possible  moment  before  levels  for  oil  imports  based  upon 
demand-supply  relationships,  especially  residual  fuel  oil  to  be  used  as  fuel,  are 
established.  The  levels  for  residual  fuel  oil  to  be  used  as  fuel  are  established 
annually  on  April  1.  The  balance  of  the  program  is  on  a  6-montli  basis  commenc¬ 
ing  on  January  1  and  July  1. 

The  subsection  (e)  provides  that  each  agency  shall  maintain  a  rulemaking 
docket  which  shows  the  status  of  all  proposed  rulemaking.  This  procedure  would 
have  no  practical  value  in  the  Department  of  the  Interior.  It  would  probably 
result  in  increasing  our  administrative  costs  without  any  comparable  benefit  to 
the  public. 
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Subsections  (f)  and  (g)  relating  to  “effective  dates”  and  “petitions,”  re¬ 
spectively,  are  similar  to  subsections  (c)  and  (d)  of  this  section  of  the  Adminis¬ 
trative  Procedure  Act. 

Subsection  (h)  provides  that  the  provisions  of  section  4  of  the  hill  do  not 
apply  to  live  categories  of  rulemaking.  These  categories  are  similar  to  those 
listed  in  section  3(e)  of  the  bill.  As  we  have  indicated  above,  we  think  that  the 
exemptions  now  in  the  introductory  clause  of  the  Administrative  Procedure  Act 
are  adequate.  We  believe  they  should  be  continued  or,  at  the  very  least,  the 
exemptions  in  this  subsection  should  be  broadened  to  cover  proprietary  functions 
of  the  Government. 

SECTION  5.  ADJUDICATION 

Section  5  of  the  Administrative  Procedure  Act  now  applies  to  every  adjudica¬ 
tion  that  is  required  by  statute  to  be  determined  on  the  record  after  opportunity 
for  an  agency  hearing,  with  six  named  exceptions.  The  bill  deletes  these  excep¬ 
tions.  We  think  they  should  be  retained.  No  convincing  reason  has  been  of¬ 
fered  for  deleting  them,  and  the  reasons  for  including  them  are  still  valid.  The 
reasons  were : 

“The  tirst,  where  the  adjudication  is  subject  to  a  judicial  trial  de  novo,  is  in¬ 
cluded  because  whatever  judgment  the  agency  makes  is  effective  only  in  a  priina 
facie  sense  at  most  and  the  party  aggrieved  is  entitled  to  complete  judicial 
retrial  and  decision.  The  second,  respecting  the  selection  and  tenure  of  officers 
other  than  examiners,  is  included  because  the  selection  and  control  of  public 
personnel  has  been  traditionally  regarded  as  a  discretionary  function  which, 
if  to  be  overturned,  should  be  done  by  separate  legislation.  The  third  exempts 
proceedings  resting  on  inspections,  tests,  or  elections  because  those  methods  of 
determination  do  not  lend  themselves  to  the  hearing  process.  The  fourth  exempts 
military,  naval,  and  foreign  affairs  functions  for  the  same  reasons  that  they  are 
exempted  from  section  4 ;  and,  in  any  event,  rarely  if  ever  do  statutes  require 
such  functions  to  be  exercised  upon  hearing.  The  fifth,  exempting  cases  in  which 
an  agency  is  acting  as  the  agent  for  a  court,  is  included  because  the  administra¬ 
tive  operation  is  subject  to  judicial  revision  in  toto.  The  sixth,  exempting  the 
certification  of  employee  representatives  such  as  the  Labor  Board  operations 
under  section  9(c)  of  the  National  Labor  Relations  Act,  is  included  because  these 
determinations  rest  so  largely  upon  an  election  or  the  avilability  of  an  election.” 
(S.  Doc.  248,  79tli  Cong.,  p.  202.) 

Section  5(a)(1)  of  the  bill  relates  to  notice.  This  provision  is  similar  to  the 
existing  notice  provision  in  section  5(a)  of  the  act. 

Section  5(b)  of  the  act  relates  to  pleadings  and  other  papers.  This  provision 
now  directs  that  they  conform  to  the  practice  and  requirements  of  pleading  in  the 
district  courts  of  the  United  States,  except  where  the  agency  finds  conformity  im¬ 
practicable.  Section  5(a)(2)  of  the  bill  directs  the  agency  to  adopt  rules  of 
pleading  in  conformance  of  civil  or  criminal  rules  of  procedure  for  the  United 
States  district  courts.  We  are  opposed  to  this  change. 

The  rules  of  civil  procedure  are  far  more  intricate  than  the  rules  established 
by  this  Department.  Our  rules  have  operated  successfully  for  a  number  of  years. 
There  is  little  need  for  requiring  such  a  detailed  mass  of  rules  on  parties  appear¬ 
ing  in  matters  before  this  Department.  Many  of  these  parties,  especially  in 
Indian  matters,  prefer  to  handle  these  cases  without  benefit  of  counsel.  In  the 
type  of  hearing  before  examiners  of  inheritance  in  Indian  probate  matters,  the 
requirements  of  formal  pleadings,  including  the  application  of  court  rules,  would 
hinder  the  handling  and  completion  of  the  Indian  probate  work.  To  conform 
the  Department’s  rules  to  the  rules  of  civil  procedure  will  invite  unnecessary 
litigation  on  procedural  issues. 

Section  5(a)  (3)  is  new.  It  provides  for  a  prehearing  conference  in  the  dis¬ 
cretion  of  the  agency  or  the  presiding  officer.  We  believe  it  is  desirable. 

Section  5(a)(5)  also  is  new.  It  allows  the  agency  to  provide  for  abridged 
hearing  procedures  “for  use  in  such  proceedings  as  the  agency  may  designate  by 
rule  or  order.”  These  procedures  are  only  required  to  be  such  as  to  promptly 
inform  the  agency  and  the  parties  as  to  the  issues,  facts,  and  arguments  involved 
and  to  provide  for  the  making  of  a  record.  This  abridged  procedure  could  serve 
a  useful  purpose. 

The  bill  redesignates  the  present  section  5(c)  of  the  act  as  section  5(a)  (6). 
The  principal  purpose  of  the  present  section  5(c)  — 

“*  *  *  is  to  assure  that  no  investigating  or  prosecuting  officer  shall  directly 
or  indirectly  in  any  manner  influence  or  control  the  operations  of  hearing  and 
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deciding  officers,  except  as  a  participant  in  public  proceedings,  and  even  then  in 
no  different  fashion  than  the  private  parties  or  their  representatives.”  (H.  Kept. 
1980,  supra.) 

Subsection  (A)  of  this  section  of  the  bill  continues,  with  some  technical 
changes,  the  provision  now  in  the  act  that  prohibits  an  officer,  employee,  or 
agent  engaged  in  the  performance  of  investigative  or  prosecuting  functions  from 
participating  or  advising  in  a  decision  or  agency  review.  The  bill  excepts  a 
"member  of  an  agency”  from  this  prohibition. 

This  provision  as  construed  by  the  court  in  Columbia  Research  Corporation  v. 
Schaffer,  256  F.  2d  677  (1958)  has  caused  this  Department  some  concern.  The 
court,  after  quoting  section  5(c)  of  the  act,  entered  summary  judgment  for  the 
plaintiffs  holding: 

“*  *  *  when  the  subordinate  is  prosecutor  and  his  superior  is  judge,  it  appears 
to  us  reasonable  to  suppose  that  the  prosecutor  will  be  disposed  to  select  such 
cases  as  he  believes  will  meet  withh  his  superior’s  approval,  and  that  his  dis¬ 
cretion  may  be  exercised  otherwise  than  if  each  was  responsible  to  the  postmaster 
only  by  a  separate  chain  of  authority.  It  is  of  course  true  that  under  any 
possible  system  of  administration  in  the  end  there  will  be  the  fusion  of  prose¬ 
cutor  and  judge,  subject  only  to  the  supervision  of  the  courts ;  but  it  makes 
much  difference  whether  it  be  reserved  to  the  highest  level  of  authority :  i.e., 
to  the  ‘agency’  itself  and  it  is  fairly  obvious  that  Congress  had  just  this  in 
mind  at  the  end  of  [5  U.S.C.]  section  1004(c)  it  provided  that  the  subsection 
should  not  apply  to  the  ‘agency’  or  to  any  of  its  ‘members.’  There  alone  was 
the  fusion  to  be  permissible.” 

On  a  petition  for  rehearing  the  court  subsequently  held  that  the  action  must 
abate  and  the  former  judgment  was  withdrawn  for  lack  of  timely  motion  for 
substitution  of  new  defendant  where  the  original  defendant  resigned  as  post¬ 
master.  The  opinion,  if  applied  in  a  similar  case  in  the  future,  would  substan¬ 
tially  affect  public  land  appeals  of  this  Department.  In  these  appeals,  the 
Solicitor  of  this  Department,  pursuant  to  a  delegation  of  authority  (24  F.R. 
1348),  has  the  function  of  deciding  these  appeals  finally  on  behalf  of  the  Secre¬ 
tary.  The  field  attorneys,  who  are  subordinate  to  the  Solicitor,  engage  in  both 
investigating  and  prosecuting  functions  in  these  cases  initially. 

Thus,  they  would  fall  into  the  purview  of  the  Columbia  case.  If  S.  1336 
is  enacted,  we  believe  that  the  provisions  of  section  5(a)  (6)  (A)  of  the  bill 
should  be  revised  to  make  it  clear  that  it  applies  only  to  persons  who  personally 
act  in  two  capacities  rather  than  persons  who  merely  occupy  positions  that 
involve  the  commingling  of  the  investigative  or  prosecuting  functions  and  the 
deciding  functions. 

Section  5(a)  (6)  (B)  of  the  bill  is  unduly  restrictive.  It  effectively  denies  to 
presiding  officers  and  members  of  appeals  boards,  other  than  a  member  of  an 
agency,  the  opportunity  to  consult  with  anyone  on  any  fact  in  issue  unless  upon 
notice  and  opportunity  for  parties  to  be  heard.  Read  literally,  this  prohibition 
extends  to  discussions  between  an  appeals  board  member  and  any  staff  member 
of  the  board.  It  would  effectively  prevent  the  board  from  having  any  staff  to 
assist  it. 

(Section  5(a)  (7)  is  new.  It  authorizes  an  agency,  when  there  is  a  finding 
that  speedy  action  is  necessary  to  preserve  the  public  health  or  safety,  or  where 
otherwise  authorized  by  law,  to  waive  the  notice  and  other  procedural  require¬ 
ments  of  section  5.  Provision  is  also  made  for  immediate  judicial  review  of  this 
action  unless  an  agency  hearing  is  conducted  in  accordance  with  the  act.  We 
believe  that  the  section  should  be  expanded  to  permit  emergency  action  when 
necessary  to  protect  public  property. 

Subsections  (b)  and  (c)  of  section  5  are  new.  The  first  directs  the  agency 
by  rule  to  provide  procedures  designed  to  inform  the  agency  and  the  parties  of 
these  issues,  facts,  and  arguments  involved.  It  also  provides  that  subject  to 
appeal  and  review,  the  decision  of  the  presiding  officer  shall  constitute  final 
agency  action.  The  second  directs  the  agency  to  provide  for  the  consideration 
of  offers  of  settlement.  We  think  that  the  provisions  of  subsection  (b)  are 
undesirable. 

SECTION  6.  ANCILLARY  MATTERS 

Subsection  (a)  of  the  bill  relates  to  appearance  and  is  similar  to  subsection  (a) 
of  this  section  of  the  act. 

Subsection  (b)  is  new.  It  provides  that  anyone  who  is  a  member  in  good 
standing  of  the  highest  court  of  any  State,  possession,  territory,  Commonwealth, 
or  the  District  of  Columbia  may  represent  others  before  an  agency.  It  spe- 
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eifically  provides  that  the  bill  does  not  grant  or  deny  anyone,  not  a  lawyer,  the 
right  to  appear  or  represent  others  before  an  agency.  It  also  recognizes  the  agen¬ 
cy’s  right  to  discipline  persons  appearing  in  a  representative  capacity.  It  spe¬ 
cifically  recognizes  that  a  person  may  be  prohibited  from  acting  in  a  representative 
capacity  by  statute,  such  as  the  conflict  of  interest  laws,  or  by  regulation.  We 
would  not  object  to  the  enactment  of  this  subsection  of  the  bill. 

If  enacted,  this  subsection  will  not  substantially  change  our  policy  which  per¬ 
mits  all  attorneys  who  are  admitted  to  practice  before  the  courts  of  any  State,  ter¬ 
ritory.  or  the  District  of  Columbia  to  practice  before  the  Department  without 
filing  an  application  for  such  privilege. 

Subsection  (c)  is  new.  It  provides  for  service  on  attorneys  or  others  who  rep¬ 
resent  a  participant  in  any  matter  before  an  agency.  While  we  think  that  this 
provision  is  unnecessary,  we  do  not  object  to  it. 

Section  6(c)  of  the  act  has  been  redesignated  by  the  bill  as  section  6(e).  This 
provision  of  the  act  now  makes  agency  subpenas  available  to  private  parties  to 
the  same  extent  as  to  agency  representatives,  provided  the  agency  has  authority 
under  another  statute  to  issue  subpenas.  The  Administrative  Procedure  Act 
does  not  grant  authority  to  issue  subpenas. 

S.  1336  directs  agencies  to  provide  by  rule  for  the  issuance  of  subpenas  and  to 
issue  them  on  request  in  an  adjudication.  When  objection  is  made  by  anyone 
as  to  scope  or  general  relevance,  the  agency  or  presiding  officer  may  quash  or 
modify  the  subpena.  Thus,  at  least  as  to  subpenas  in  adjudications,  the  bill 
grants  authority  to  issue  subpenas.  We  think  this  is  desirable. 

The  bill,  however,  does  not  authorize  the  issuance  of  subpenas  in  a  rulemaking 
proceeding.  In  such  proceedings,  the  subpenas  must  be  authorized  by  law.  We 
interpret  this  to  mean  by  other  statutes.  When  so  authorized  they  shall  be 
issued  on  request  upon  a  showing  of  general  relevance  and  reasonable  scope  of 
the  evidence  sought.  We  think  this  is  desirable. 

Subsection  (g)  is  new.  It  describes  how  an  agency  shall  compute  a  period 
of  time  prescribed  or  allowed  by  the  Administrative  Procedure  Act,  or  by  any 
other  statute  administered  by  the  Administrative  Procedure  Act,  or  by  agency 
rule  or  order. 

Subsections  (a)  and  (i)  are  also  new.  They  relate  to  depositions  and  dis¬ 
covery  and  consolidation. 

Subsection  (j)  is  new.  It  directs  that  an  agency  proceeding  or  action  ex¬ 
empted,  because  the  national  defense  or  foreign  policy  is  involved,  from  the 
procedures  of  the  Administrative  Procedure  Act  shall  be  governed  by  the  pro¬ 
cedures  of  the  Administrative  Procedure  Act  to  the  extent  practicable. 

Subsections  (k)  and  (1)  relate  to  declaratory  orders  and  summary  decisions 
respectively. 

We  think  that  these  provisions  are  desirable. 

SECTION  7.  HEARINGS 

The  bill  adds  to  subsection  (a)  of  the  act  authority  for  the  agency  to  assign 
another  presiding  officer  to  replace  a  presiding  officer  who  is  disqualified  or  other¬ 
wise  becomes  unavailable. 

The  bill  adds  to  subsection  (d)  of  the  act  a  provision  which  permits  official 
notice  of  all  facts  of  which  judicial  notice  could  be  taken  and  of  other  facts 
within  the  expertise  of  the  agency. 

These  latter  two  provisions  could  be  helpful. 

S.  1336  adds  a  new  subsection  (e)  to  this  section  of  the  act  which  permits  a 
presiding  officer  to  certify  to  the  agency,  or  allow  the  parties  an  interlocutory 
appeal  on,  any  material  question  in  the  proceeding,  if  he  finds  that  such  action 
would  prevent  substantial  prejudice  or  expedite  the  hearing.  An  agency  can 
provide  for  such  appeal  on  a  showing  of  substantial  prejudice  and  after  denial 
by  the  hearing  official.  The  proceeding  may  be  stayed  pending  the  outcome  of 
the  appeal. 

We  are  uncertain  as  to  whether  or  not  an  agency  decision  on  an  interlocutory 
appeal  is  a  declaratory  order  within  the  meaning  of  section  6(k)  of  the  bill. 
If  it  is  a  declaratory  order,  then  it  is  immediately  reviewable  by  the  court.  It 
might  result  in  prolonging  the  entire  proceedings. 

SECTION  8.  DECISIONS 

S.  1336  revises  subsection  (a)  of  this  section  of  the  Administrative  Procedure 
Act.  This  subsection  now  provides  for  intermediate  and  final  decisions.  It  pre¬ 
scribes  who  must  make  them.  Where  the  agency  has  not  presided,  the  hearing 
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officer  shall  initially  decide  or  the  agency  can  require  that  the  record  he  certified 
to  it  for  initial  decision. 

The  hill  provides  that  the  one  who  hears  will  also  decide  unless  he  is  unavail¬ 
able  to  the  agency.  Where  there  is  no  appeal  or  agency  review,  the  decision  is 
final  and  becomes  the  agency  decision. 

House  Report  No.  1980,  79th  Congress,  2d  session,  May  3,  1946,  which  accom¬ 
panied  S.  7  (the  Administrative  Procedure  Act),  stated  in  respect  to  the  present 
language  in  the  act : 

“The  provision  that  on  agency  review  of  initial  examiners’  decisions  it  has  all 
the  powers  it  would  have  had  in  making  the  initial  decision  itself  does  not  mean 
that  initial  examiners’  decisions  or  recommended  decisions  are  without  effect. 
They  become  a  part  of  the  record  and  are  of  consequence,  for  example,  to  the 
extent  that  material  facts  in  any  case  depend  on  the  determination  of  credibility 
of  witnesses  as  shown  by  their  demeanor  or  conduct  at  the  hearing.  In  a  broad 
sense  the  agencies’  reviewing  powers  are  compared  with  that  of  courts  under 
section  10(e)  of  the  bill.  The  agency  may  adopt  in  whole  or  part  the  findings, 
conclusions,  and  basis  stated  by  examiners  or  other  presiding  officers.” 

As  is  stated  in  the  Attorney  General’s  Manual  on  the  Administrative  Proce¬ 
dure  Act  ( 1947 ) ,  p.  83  : 

“In  making  its  decision,  whether  following  an  initial  or  recommended  decision, 
the  agency  is  in  no  way  bound  by  the  decision  of  its  subordinate  officer ;  it  retains 
complete  freedom  of  decision — as  though  it  had  heard  the  evidence  itself.  This 
follows  from  the  fact  that  a  recommended  decision  is  advisory  in  nature.” 

The  review  powers  of  the  agency,  comparable  in  a  broad  sense  to  those  of  a 
court  under  section  10(e)  of  the  act  are  limited  only  by  the  requirement  that 
findings  be  supported  by  substantial  evidence.  In  other  words,  the  agency  may, 
subject  to  the  admonition  that  it  should  consider  the  opportunity  afforded  the 
examiner  to  weigh  the  credibility  of  a  witness,  substitute  its  judgment  for  that 
of  the  examiner  so  long  as  there  is  substantial  evidence  in  the  record  to  support 
its  findings.  This  reviewing  power  differs  significantly  from  that  of  a  court 
under  the  substantial  evidence  rule.  The  courts  are  without  authority  to  substi¬ 
tute  their  judgment  for  that  of  the  agency  whose  decision  or  order  is  under 
attack.  This  is  true  even  though  the  court  may  not  necessarily  agree  with  the 
findings  and  conclusion  of  the  agency  provided  that,  upon  a  review  of  the  whole 
record,  they  are  supported  by  substantial  evidence  and  are  not  contrary  to  law. 

Substantial  evidence  does  not  mean  the  preponderance  or  weight  of  the  evi¬ 
dence.  Of  course,  there  must  be  “more  than  a  mere  scintilla,”  but,  if  there  is,  it 
need  be  only  “such  relevant  evidence  as  a  reasonable  mind  might  accept  as  ade¬ 
quate  to  support  a  conclusion.”  Consolidated  Edison  Co.  v.  NLRB,  305  U.S.  197. 
And  the  reasonable  mind  is  not  tested  by  the  weight  that  the  average  person 
would  give  the  evidence.  “[T]he  weight  to  be  given  it  is  peculiarly  for  the  body 
experienced  in  such  matters  *  *  *”  7.(7. C.  v.  Louisville  &  N.R.  Co.,  227  U.S.  88. 

S.  1336  would  change  this  time  tested  principle.  It  limits  the  agency’s  power 
of  review  to  the  precise  record  presented  and  prohibits  the  setting  aside  of  a 
presiding  officer’s  initial  decision  unless  his  findings  of  “material  fact  wTere 
clearly  erroneous.”  Thus,  in  reviewing  an  initial  decision,  the  agency  no  longer 
is  permitted  to  exercise  all  the  powers  it  has  in  making  an  initial  decision  or 
to  substitute  its  judgment  on  the  evidence  for  that  of  the  presiding  officer.  Only 
in  cases  where  his  findings  of  fact  are  unsuppported  by  the  weight  of  the  evidence 
can  he  be  overturned.  The  agency’s  reviewing  power  is  limited,  under  the  bill, 
by  the  clearly  erroneous  doctrine.  It  could  no  longer  disagree  with  the  hearing 
examiner  and  make  a  different  finding  of  fact  based  only  upon  something  more 
than  a  mere  scintilla  of  reliable  evidence  in  the  record.  He  could  only  be  over¬ 
turned  if  the  evidence  preponderated  against  his  finding.  Thus,  the  agency’s 
ultimate  responsibility  to  make  the  decision  would  be  limited,  and  its  expertise 
would  become,  in  major  part,  vested  in  a  subordinate  officer.  The  agency  could 
no  longer  apply  its  own  judgment.  In  1889  Secretary  Vilas  of  this  Department  in 
commenting  on  the  principle  of  review  by  superiors  of  decisions  of  their  sub¬ 
ordinates  said  “Such  a  theory  makes  the  subordinate  the  superior,  and  inverts 
the  order  of  authority  and  administration.”  Smith  v.  Custer  et  ad.,  8  L.D.  269 
(1889) .  Such  an  erosion  of  administrative  responsibility  should  not  be  permitted. 

Subsection  (c)  of  the  bill  is  new.  It  provides  that  any  party  may  appeal  to  the 
agency  a  decision  of  the  presiding  officer ;  that  the  appeal  is  limited  to  five  speci¬ 
fied  grounds  ;  that  an  appeals  board  be  established  unless  such  a  board  is  clearly 
unwarranted  by  the  number  of  proceedings  or  is  otherwise  established  by  statute : 
that  the  board  members  be  hearing  examiners  or  agency  members ;  that  oral 
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argument  is  mandatory  if  requested ;  that  the  board  will  decide  exceptions,  unless 
the  private  party  requests  the  agency  to  do  so ;  that  an  agency  denial  of  the  re¬ 
quest  will  be  considered  as  an  affirmation  of  the  presiding  officer’s  decision  ;  and 
that  the  agency  may,  in  its  discretion,  review  on  three  limited  grounds  the  deci¬ 
sion  of  the  presiding  officer  or  the  board. 

While  the  bill  provides  a  means  by  which  an  agency  may  avoid  the  establish¬ 
ment  of  an  appeals  board,  we  think  that  it  is  too  narrow  an  exception.  We  think 
that  this  Department  could  not  easily  avoid  establishing  such  a  board,  whether 
needed  or  not.  This  provision  seems  to  require  the  use  of  an  appeal  board  in 
every  case  and  to  preclude  the  use  of  a  procedure  which  provides  for  an  appeal 
to  go  directly  from  the  presiding  officer  to  the  agency.  The  agency  should  have 
discretionary  authority  to  adopt  such  procedures  if  it  wishes.  Under  the  bill, 
the  appellant  can  appeal  directly  to  the  agency  from  the  decision  of  the  presiding 
officer  but  the  agency  cannot  order  the  direct  appeal.  The  agency  can  order  the 
case  before  it  for  review  on  limited  grounds,  but  in  such  instances  it  does  not  have 
the  full  powers  of  an  appeals  board. 

This  provision  also  precludes  an  administrative  review  of  a  decision  by  a  pre¬ 
siding  officer  prior  to  action  by  an  appeals  board.  In  our  land  appeal  cases  we 
have  found  that  such  administrative  review  serves  a  useful  purpose  and  makes 
unnecessary  a  number  of  formal  appeals.  The  Administrative  Procedure  Act 
does  not  prohibit  the  use  of  such  procedure,  and  the  revision  should  not  do  so. 

The  provision  also  makes  oral  argument  before  the  appeals  board  mandatory 
when  requested  by  any  party.  We  believe  oral  argument  should  be  discretionary. 
Mandatory  oral  argument  would  serve  no  useful  purpose  in  most  of  the  cases  be¬ 
fore  this  Department.  WThere  it  is  useful,  the  Department  can  provide  for  it,  as 
is  the  case  now. 

SECTION  9.  SANCTIONS  AND  POWERS 

S.  1336  adds  to  this  section  of  the  act  a  new  subsection  (b)  relating  to  publicity. 
It  permits  a  court  upon  review  to  set  aside  any  action  taken  by  an  agency  against 
a  person  where  publicity  to  disparage  or  discredit  a  person  has  been  issued. 
While  we  do  not  object  to  the  provision,  we  think  that  the  court’s  authority  to  act 
in  such  cases  should  be  limited.  The  party  should  not  be  allowed,  because  of  bad 
judgment  on  the  part  of  the  agency,  to  gain  or  keep  an  interest  in  any  public 
property,  such  as  the  public  lands,  unless  he  is  otherwise  entitled  to  the  property 
and  it  is  in  the  public  interest. 

SECTION  10.  JUDICIAL  REVIEW 

The  Administrative  Procedure  Act  now  provides  for  judicial  review  of  agency 
action  unless  (a)  precluded  by  statute  or  (b)  agency  action  is  by  law  committed  to 
agency  discretion.  The  latter  provision  recognizes  that  there  are  many  statutes 
which  merely  authorize  agencies  to  act,  such  as  in  the  granting  of  loans  to  com¬ 
mercial  fishermen  pursuant  to  the  Fish  and  Wildlife  Act  of  1956,  as  amended 
(16  U.S.C.  742c).  In  such  cases,  the  agencies’  discretion  is  complete  and  the 
refusal  to  act  is  not  reviewable. 

S.  1336  changes  this  latter  exception  by  excepting  cases  where  “judicial  review 
of  agency  discretion  is  precluded  by  law.”  We  interpret  this  provision  to  mean 
that  the  statute  authorizing  the  discretionary  act  must  expressly  preclude  ju¬ 
dicial  review  of  such  act.  No  such  express  provision  is  found  in  most  of  the 
program  authorities  of  this  Department,  such  as  the  Fish  and  Wildlife  Act  of 
1956.  We  think  it  would  be  contrary  to  the  intent  of  that  legislation  and  to 
public  policy  to  permit  the  courts  to  review  every  fishery  loan  applicaion  that  the 
Secretary  refuses  or  other  program  matters  that  require  the  exercise  of  judgment 
on  the  part  of  the  Secretary,  if  they  are  to  be  successful.  We  are  opposed  to 
this  change  in  section  10  of  the  act. 

Section  1  of  the  act  of  June  25,  1910.  as  amended  (36  Stat.  855,  25  U.S.C.  372), 
provides  that  when  any  Indian  to  whom  an  allotment  of  land  has  been  made, 
dies  before  the  expiration  of  the  trust  period  and  before  the  issuance  of  a  fee 
simple  patent,  without  having  made  a  will  disposing  of  said  allotment,  the  Sec¬ 
retary  of  the  Interior  shall  ascertain  the  legal  heirs  of  such  decedent  and  his 
decision  thereon  “shall  be  final  and  conclusive.”  Such  administrative  decisions 
would,  under  section  10(c)  of  S.  1336,  appear  to  be  made  subject  to  judicial  re¬ 
view.  We  are  opposed  to  such  a  proposal.  We  believe  that  the  nature  of  Indian 
probate  matters  of  the  kind  described  require  that  they  continue  to  he  confined 
to  an  administrative  hearing  and  decision  by  officers  of  this  Department  sub- 
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jeet  only  to  the  present  judicial  review  for  fraud  or  other  extraordinary  cir¬ 
cumstances. 

Sections  11  and  12  of  the  bill  relate  to  hearing  examiners  and  statutory  con¬ 
struction,  respectively,  and  will  not  directly  affect  the  programs  of  this  Depart¬ 
ment. 


U.S.  Department  of  Labor, 

Office  of  the  Secretary, 

Washington,  June  15, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 


Dear  Mr.  Chairman  :  This  is  in  further  response  to  your  request  for  the  views 
of  the  Department  of  Labor  on  S.  1336,  a  bill  to  amend  the  Administrative 
Procedure  Act,  and  for  other  purposes. 

Since  the  enactment  of  the  Administrative  Procedure  Act  in  1946  the  problems 
with  which  the  Federal  Government  deals  have  grown  increasingly  more  complex. 
This  Department  is  in  complete  sympathy  with  the  efforts  being  made  by  your 
committee  to  modernize  the  Administrative  Procedure  Act  and  make  other  needed 
changes  in  the  act.  The  changes  proposed  in  S.  1336  are,  I  am  sure,  intended  to 
simplify  and  expedite  the  business  of  Government  and,  at  the  same  time,  preserve 
and  protect  the  rights  and  interests  of  individuals. 

After  carefully  reviewing  the  proposal,  however,  we  are  of  the  opinion  that 
some  of  the  amendments  could  cause  further  delays  and  complications  in  adminis¬ 
trative  proceedings,  require  substantially  increased  personnel  and  costs,  and 
severely  handicap  the  Department  in  the  administration  of  many  of  its  programs. 
We,  therefore,  must  oppose  S.  1336  in  its  present  form. 

Specific  comments  directed  to  the  features  of  the  bill  which  seem  particularly 
to  affect  the  Department’s  activities  and  its  administrative  practices  are  included. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  submission 
of  this  report  from  the  standpoint  of  the  administration’s  program. 

Sincerely, 


W.  Willard  Wirtz, 

Secretary  of  Labor. 


Department  of  Labor’s  Comments  on  S.  1336 


Section  2 — Definitions 

Although  section  2(c)  of  the  proposal  which  defines  “rule  and  rulemaking” 
omits  the  present  reference  to  “rates”  and  “wages,”  it  is  our  understanding  that 
the  bill  is  not  designed  to  include  wage  determinations  made  pursuant  to  the 
Davis-Bacon  and  Walsli-Healey  Acts  within  the  definition  of  adjudication.  We 
believe  that  the  legislative  history  should  make  plain  this  intent. 

Section  8 — Public  information 

This  Department  supports  the  principle  of  providing  citizens  with  maximum 
disclosure  of  information  by  their  Government.  It  is  our  view  that  Government 
agencies  should  operate  in  a  goldfish  bowl.  We  have  therefore  readily  responded 
to  request  for  information  by  individual  citizens  and  have  cooperated  fully  with 
congressional  committees  seeking  information.  For  the  past  several  years,  our 
disclosure  policies  and  practices  have  been  under  study  for  the  purpose  of  im¬ 
proving  and  refining  them  wherever  possible.  In  our  experience,  the  present  law 
has  served  well  to  protect  both  the  citizens’  right  to  know  and  the  need  for 
limited  withholding  of  information  in  order  to  assure  adequate  performance  of 
our  statutory  duties.  We  have,  however,  the  following  specific  comments  for 
your  consideration : 

( b )  Agency  opinions  and  orders :  This  provision  requires  that  all  agencies  make 
available  for  public  inspection  and  copying  staff  manuals  and  instructions  to 
staff  that  affect  any  member  of  the  public  unless  such  materials  are  promptly 
published  and  copies  offered  for  sale.  Our  staff  manuals  and  instructions  fre¬ 
quently  contain  detailed  information  on  enforcement  methods  and  procedures. 
They  could  be  used  virtually  as  a  guidebook  by  those  seeking  to  evade  statutory 
requirements.  Indeed,  they  would  encourage  such  evasion  by  demonstrating 
the  most  effective  means  of  escaping  detection.  As  we  note  in  connection  with 
our  discussion  of  section  4,  there  is  also  the  possibility  that  publication  of  staff 
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manuals  and  enforcement  methods  and  procedures  would  be  considered  “rule- 
making”  and  therefore  subject  to  the  notice  requirement  and  other  applicable 
procedures. 

We  are  uncertain  as  to  the  relationship  between  the  required  availability  of 
staff  manuals  and  the  exemption  in  section  3(e)  for  inter-agency  and  intra¬ 
agency  memorandums  relating  solely  to  law  or  policy  and  for  materials  relating 
to  the  internal  personnel  policies  and  practices  of  the  agency.  Although  our 
enforcement  methods  and  procedures  affect  the  public,  they  also  reflect  the 
Department’s  enforcement  policies  and  contain  interpretations  of  the  law. 

Section  3(b)  also  provides  that  when  an  agency  publishes  or  makes  available 
an  opinion,  statement  of  policy,  interpretation  or  instruction,  it  may  delete 
identifying  details  in  order  to  prevent  a  clearly  unwarranted  invasion  of  personal 
privacy.  We  believe  that  this  provision  is  in  the  public  interest.  However,  the 
section  also  provides  that  any  such  deletions  must  be  fully  explained  in  writing. 
Would  not  this  requirement  tend  to  discourage  protection  of  individual  privacy? 

Section  3(b)  requires  the  indexing  of  all  materials  to  be  made  available  or 
published.  A  substantial  amount  of  the  vast  quantity  of  materials  which  this 
subsection  would  require  to  be  indexed  involve  routine  application  of  well- 
established  principles  or  polices  where  no  novel  questions  of  law,  fact,  or  policy 
are  presented.  These  are  routine  materials  not  particularly  useful  to  the  public. 
Would  the  work  and  cost  required  for  indexing  all  such  materials  be  warranted 
for  the  benefit  intended  ? 

(c)  Agency  records:  Section  3(c)  would  require  every  agency  to  make  all  its 
records  available  to  any  person,  with  certain  exceptions  specifically  enumerated 
in  section  3(e).  (For  our  comments  on  the  exceptions  see  pp.  3-5.)  It  would 
authorize  a  trial  de  novo  in  a  Federal  district  court  with  the  burden  of  proof 
on  the  agency  denying  access  to  its  records.  In  view  of  the  difficulties  with  the 
exemptions  discussed  in  connection  with  3(e),  protracted  litigation  and  many 
possibly  conflicting  interpretations  in  the  district  courts  could  result  before 
the  requirements  imposed  by  section  3  are  made  clear  to  responsible  Federal 
officers. 

(e)  Exemptions:  The  exemptions  in  this  subsection  apply  to  the  requirements 
for  publication  in  the  Federal  Register  (a),  to  the  provisions  relating  to  the 
availability  of  agency  orders  and  opinions  (6),  and  agency  records  (c),  as  well 
as  to  new  subsection  ( d )  which  relates  to  agency  proceedings.  These  exemptions 
replace  existing  provisions  permitting  agencies  to  withhold  publication  or  avail¬ 
ability  of  materials  for  good  cause.  In  addition,  the  present  exclusion  in  section 
3  for  matters  “requiring  secrecy  in  the  public  interest”  is  narrowed  to  those 
“specifically  required  by  Executive  Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy.” 

While  we  agree  that  it  is  in  the  public  interest  to  make  materials  publicly 
available  to  the  greatest  extent  possible,  we  believe  that  each  agency  must  be 
allowed  to  retain  some  measure  of  authority  over  its  own  records. 

This  subsection  appears  too  inflexible.  In  our  view  it  would  be  impossible  to 
anticipate  at  this  time  all  specific  items  which  should  be  justifiably  withheld  in 
the  public  interest.  This  provision  may  disrupt  programs  of  the  Department  of 
Labor.  We  would  favor  retention  of  existing  provisions  permitting  agencies  to 
withhold  information  for  good  cause,  and  the  present  exclusion  for  matters 
requiring  secrecy  in  the  public  interest. 

In  addition,  section  3(e)  (4)  is  intended  to  exempt  from  the  disclosure  require¬ 
ment  trade  secrets  and  commercial  and  financial  information  obtained  from  the 
public  and  privileged  or  confidential.  The  term  “commercial  and  financial”  may 
well  not  include  wage  and  employment  data,  industrial  injury  statistics,  social 
and  economic  data,  and  other  information  furnished  the  Department  in  confi¬ 
dence.  The  Department  operates  under  arrangements  which  provide  in  many 
cases  for  the  voluntary  submission  of  statistical  data  from  all  over  the  country. 
This  information,  as  well  as  information  in  connection  with  other  programs  of 
the  Department,  is  obtained  with  the  understanding  that  portions  of  it  will  not 
be  publicly  disclosed  or  identified  in  any  way.  Disclosure  of  this  information 
would  jeopardize  the  entire  statistical  and  other  operating  program  of  the  De¬ 
partment  and  thus  make  it  impossible  to  carry  out  the  functions  which  we  are 
required  by  law  to  perform. 

Disclosure  of  information  obtained  upon  a  pledge  of  confidentiality  would 
hamper  operating  programs  by  reducing  the  quantity  and  reliability  of  the  in¬ 
formation  which  we  receive.  Furthermore,  publication  of  information  identify¬ 
ing  or  attributable  to  identified  claimants  or  beneficiaries  would  deter  persons 
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from  exercising  their  rights  under  our  programs.  The  exemptions  in  subsection 
ie)  would  also  not  appear  to  apply  to  information  from  State  employment  secu¬ 
rity  agencies  revealing  details  of  employers’  business  operations  which  the  State 
agency,  in  turn,  obtained  from  employers. 

Section  3(c)  (5)  would  exclude  from  the  disclosure  requirement  “interagency 
or  intra-agency  memorandums  or  letters  dealing  solely  with  matters  of  law  or 
policy.”  There  are  far  more  numerous  instances  of  internal  directives  or  mem¬ 
orandums  dealing  with  mixed  questions  of  fact  and  law,  policy  formulations 
made  with  respect  to  given  factual  situations,  and  factual  memorandums  formu¬ 
lated  with  an  eye  toward  the  implementation  of  law  or  policy.  The  availability 
of  such  information  to  public  disclosure,  especially  where  the  conclusions  are 
only  tentative,  would  inhibit  the  development  of  legal  or  policy  positions  within 
the  Department  and  impair  our  enforcement  programs.  We  recommend  that  all 
internal  directives  and  internal  or  interagency  memorandums  should  be  free 
from  required  disclosure. 

Section  4-  Rulemaking 

The  proposed  section  4  would  omit  the  present  exclusion  from  the  Adminis¬ 
trative  Procedure  Act  rulemaking  procedures  for  any  matter  relating  to  public 
property,  loans,  grants,  benefits,  or  contracts.  The  removal  of  these  exemptions 
creates  many  difficulties  for  the  Department  of  Labor.  For  example,  the  admin¬ 
istration  of  the  State  employment  services  and  unemployment  insurance  pro¬ 
grams  are  financed  entirely  from  Federal  funds.  Other  programs  such  as  those 
under  the  Trade  Expansion  Act  and  Manpower  Development  and  Training  Act 
are  federally  financed  in  their  entirety  (i.e.,  allowances  and  administration) 
though  administered  in  part  through  State  agencies.  The  bill  provides  exemp¬ 
tions  for  internal  personnel  rules  of  a  Federal  agency  and  for  other  matters  of 
internal  management.  The  policy  reasons  underlying  these  exemptions  would 
also  seem  to  apply  to  State  functions  financed  through  Federal  funds.  The 
absence  of  exemptions  covering  these  State  functions  would  create  great  practi¬ 
cal  difficulties  in  administering  the  programs.  Moreover,  we  question  the  need 
for  applying  section  4  requirements  to  rules  directed  at  State  agencies. 

Removal  of  the  exclusion  for  contracts,  grants,  loans,  and  benefits  would  sub¬ 
ject  wage  determinations  under  the  Davis-Bacon  Act  to  the  rulemaking  proced¬ 
ural  requirements  of  the  Administrative  Procedure  Act.  Aside  from  the  addi¬ 
tional  administrative  burdens  and  costs  which  this  would  impose  on  the  Depart¬ 
ment  of  Labor,  it  would  involve  inestimable  difficulties  for  contracting  agencies 
and  agencies  administering  federally  assisted  programs. 

Each  year  the  Department  of  Labor  issues  over  40,000  wage  determinations 
under  the  Davis-Bacon  and  related  acts.  These  determinations  are  necessary 
prior  to  the  submission  of  bids  on  Federal  and  most  federally  assisted  construc¬ 
tion  work  so  that  potential  bidders  will  be  aware  of  the  nature  and  extent  of 
their  minimum  wage  obligation.  Requiring  notice  and  opportunity  to  present 
statements,  as  well  as  the  other  requirements  of  the  section,  would  cause  serious 
delays  for  agencies  engaged  in  construction  contracting.  Necessary  construction 
work  and  allocation  of  funds  for  federally  assisted  construction  could  be  delayed 
for  weeks  or  months.  The  cost  of  the  program  would  be  greatly  increased. 

Procedures  have  been  established  with  respect  to  the  issuance  of  wage  deter¬ 
minations  under  the  Davis-Bacon  and  related  acts  which  are  designed  specifically 
to  meet  the  needs  of  that  program.  These  procedures  were  adopted  after  exten¬ 
sive  hearings  by  the  General  Subcommittee  on  Labor  of  the  House  Committee  on 
Education  and  Labor  on  the  administration  the  Davis-Bacon  Act  and  related 
laws  (see  hearings  June  6  to  Aug.  7,  1962).  These  include  procedures  for  appeal 
of  wage  determinations  to  a  wage  appeals  board  in  the  Department  of  Labor. 

The  deletion  of  the  exceptions  from  section  4  could  also  lead  to  unnecessary  de¬ 
lay  in  the  promulgation  of  rules  that  relieve  restrictions  or  grant  exceptions 
from  statutory  or  regulatory  requirements.  Subjecting  such  determinations  to 
the  full  requirements  of  section  4  would  seem  unnecessary. 

4(b)  Notice:  The  proposed  section  omits  existing  provisions  permitting  an 
agency  to  suspend  application  of  the  notice  requirement  of  the  act  where  there 
is  a  finding  that  “notice  and  public  procedures  thereon  are  impracticable,  un¬ 
necessary,  or  contrary  to  the  public  interest.”  In  its  place,  a  new  vsubsection  (d) 
is  added  which  permits  the  promulgation  of  emergency  rules  which  are  effective 
for  6  months  and  may  be  renewed  for  a  year  by  the  commencement  of  rulemak¬ 
ing  proceedings  prior  to  the  expiration  of  the  rule.  We  would  favor  retention 
of  the  existing  provisions. 


438 


ADMINISTRATIVE  PROCEDURE  ACT 


This  proposed  omission  and  also  the  omission  of  the  present  exclusion  for 
general  statements  of  policy  could  he  read  to  require  rulemaking  procedures  be¬ 
fore  an  agency  may  promulgate  staff  manuals.  As  we  have  stated  in  our  dis¬ 
cussion  of  section  3(b)  we  believe  that  such  a  requirement  would  severely 
handicap  the  Department  in  carrying  out  its  statutory  responsibilities. 

(c)  (2)  Procedures:  This  provision  would  require  the  officer  who  presided  at 
a  hearing  to  make  a  recommended  decision,  unless  'the  agency  finds  upon  the 
record  that  due  and  timely  execution  of  its  functions  requires  otherwise.  Al¬ 
though  it  may  be  helpful  to  have  the  views  of  the  presiding  officer  in  the  case  of 
certain  adjudications  where  demeanor  evidence  is  involved,  we  question  the  need 
for  such  a  requirement  in  rulemaking  situations  where  the  central  issue  is  that 
of  agency  policy. 

Section  5.  Adjudication 

Subsection  (a)  :  This  subsection  omits  from  the  requirements  of  the 
adjudication  provisions  the  present  exclusion  for  the  certification  of  employee 
representatives.  Section  5(a)  would  require  these  procedures  for  cases  of 
adjudication  which  are  required  by  the  Constitution  or  by  statute  to  be  deter¬ 
mined  on  the  record  after  opportunity  for  an  agency  hearing.  The  elimination 
of  this  exclusion  would  subject  the  certification  of  employee  representatives  by 
the  National  Labor  Relations  Board  to  the  requirements  of  the  adjudication 
provisions.  Such  a  result  would  have  a  profound  impact  on  our  national  labor 
policy.  Each  year  the  Board  handles  more  than  2,000  certifications.  Subjecting 
these  certifications  to  elaborate  procedures  could  seriously  impede  the  mecha¬ 
nism  designed  by  Congress  to  achieve  harmonious  labor  relations.  We  believe 
that  the  present  exclusion  should  be  retained. 

(a)(2)  Pleadings  and  Other  Papers:  This  provision  requires  agencies  to 
establish  procedures  for  pleading  which  conform  to  the  Federal  Rules  of  Civil 
or  Criminal  Procedure  to  the  extent  practicable.  In  our  view,  rules  of  procedure 
should  be  designed  to  meet  the  particular  needs  and  subject  matter  involved  in 
agency  hearings.  These  needs  may  differ  widely  from  agency  to  agency  and  even 
within  individual  departments.  It  would  appear  desirable  that  agencies  be 
permitted  to  fashion  rules  of  procedure  to  meet  their  own  particular  problems. 

(a)  (3)  Prehearing  conferences:  We  suggest  that  the  word  “shall”  in  section 
5(a)  (3)  be  changed  to  “may”  in  order  to  make  clear  that  prehearing  conferences 
are  permissive  and  discretionary  rather  than  mandatory  in  all  cases.  Such 
conferences  are  designed  to  make  adjudication  procedures  simpler  and  more 
effective,  and  the  administrative  agency  should  be  in  a  position  to  forego  such 
conferences  where  it  believes  that  they  are  unnecessary. 

(a)  (6)  Separation  of  functions  :  This  section  would  prohibit  agency  employees 
engaged  in  “advocating  functions  of  an  agency  in  any  case”  from  participating 
or  advising  in  the  decision,  or  in  agency  appeal  or  review  pursuant  to  section  8, 
except  as  witness  or  counsel  in  public  proceedings.  We  believe  that  this  prohi¬ 
bition  is  reasonable  if  limited  to  those  who  act  as  advocates  in  the  administrative 
proceedings  and  to  that  extent,  we  have  always  followed  it.  However,  the 
limitation  would  not  appear  desirable  for  those  who  have  defended  or  wall  defend 
the  agency’s  actions  in  the  courts. 

Section  S.  Decisions 

(c)  (2)  Appeals  boards:  This  provision  requires  that  agencies  must  establish 
appeals  boards  unless  clearly  unwarranted  by  the  number  of  proceedings  in 
which  exceptions  are  filed  or  agency  appellate  procedures  have  been  otherwise 
provided  by  Congress.  It  also  would  require  that  these  boards  be  composed  of 
agency  members,  hearing  examiners,  or  both.  We  believe  that  appeals  boards 
can  be  useful  in  expediting  adjudications.  However,  their  composition  and  need 
should  be  left  for  determination  by  the  agency.  Creation  of  such  boards  as  a 
matter  of  statutory  requirement  may  be  too  inflexible  in  relation  to  the  subject 
matter  with  which  the  agency  will  be  dealing. 

(c)  (4)  Agency  review:  We  believe  it  is  desirable  to  permit  an  agency  discre¬ 
tion  to  review  upon  its  own  motion,  questions  of  fact  decided  by  the  appeals  board 
since  the  agency  is  ultimately  responsible  for  its  decisions. 

Section  10.  Judical  review 

The  present  provision  confers  a  right  of  review  on  persons  “suffering  legal 
wrong  because  of  any  agency  action,  or  aggrieved  by  such  action  within  the 
meaning  of  any  relevant  statute.”  The  new  provision  would  confer  standing 


ADMINISTRATIVE  PROCEDURE  ACT 


439 


and  a  right  to  judicial  review  where  any  person  was  “adversely  affected  in  fact 
by  any  reviewable  agency  action.”  In  addition,  the  new  provisions  would  nar¬ 
row  the  present  exception  for  situations  where  “agency  action  is  by  law  com¬ 
mitted  to  agency  discretion.”  Under  the  proposed  section  10,  an  exception  would 
be  provided  where  “judicial  review  of  agency  discretion  is  precluded  by  law.” 
This  section  would  greatly  expand  the  scope  of  judicial  review. 

While  it  is  difficult  to  estimate  the  full  implications  of  this  new  language,  it 
appears  that  among  other  things  it  would  permit  individual  workers  or  em¬ 
ployers  to  challenge  decisions  by  the  Secretary  of  Labor  approving  or  withhold¬ 
ing  certification  of  State  unemployment  in  surance  laws,  provide  judicial  review 
of  Davis-Bacon  wage  determinations,  grants  or  refusals  to  authorize  submini¬ 
mum  wages  under  section  14  of  the  Fair  Labor  Standards  Act,  and,  possibly, 
review  of  decisions  to  refer  an  individual  to  a  manpower  training  program. 

The  changes  in  section  10  would  also  subject  to  judicial  review  the  Secretary’s 
determination  of  the  amount  of  administrative  grants  to  be  made  to  the  several 
States  for  the  administration  of  their  employment  security  programs.  These 
matters  which  inevitably  involve  the  reconciliation  of  multitudinous  and  often 
conflicting  factors  raise  problems  which  seems  almost  impossible  of  judicial 
resolution. 

Also,  the  type  of  review  required  by  section  10  would  not  provide  that  speedy 
and  expeditious  final  determination  of  issues  which  is  essential  for  programs 
which  involve  not  only  administrative  grants  but  also  annual  determination  of 
the  availability  of  tax  offsets. 

As  noted  in  connection  with  our  discussion  of  section  4,  to  provide  this  type 
of  review  in  the  case  of  thousands  of  Davis-Bacon  wage  determinations  made 
each  year  by  the  Labor  Department  would  result  in  a  procedure  so  costly  and 
burdensome  that  implementation  of  this  important  labor  standards  program 
would  come  to  a  halt.  Confusion  would  be  created  with  respect  to  the  obliga¬ 
tions  and  allocation  of  funds.  In  the  past,  congressional  committees  directly 
concerned  with  the  Davis-Bacon  and  related  laws  have  satisfied  themselves  that 
judicial  review  of  these  wage  determinations  cannot  be  provided.  As  the  Gen¬ 
eral  Subcommittee  on  Labor  of  the  House  Committee  on  Education  and  Labor 
stated  in  its  report  on  the  administration  of  the  Davis-Bacon  Act  (June  1963 
committee  print,  88th  Cong.,  1st  sess.,  p.  15)  : 

“The  Davis-Bacon  and  related  acts  involved  over  46,000  project  determinations 
a  year  with  over  a  million  individual  wage  determinations.  With  such  as 
tremendous  amount  of  determinations  and  with  the  need  to  proceed  with  con¬ 
struction  promptly,  judicial  review  would  not  be  appropriate  to  such  a  situation. 
The  subcommittee  found  that  the  Davis-Bacon  Act  and  its  administration 
involves  not  merely  the  application  of  a  set  of  legal  provisions,  but  also  very 
serious  problems  of  industrial  prelations  where  the  actual  experience  in  the 
local  area  many  times  influenced  the  way  the  law  would  be  applied.  To  engraft 
judicial  review  upon  the  everyday  working  of  the  Davis-Bacon  Act  wage  deter¬ 
mination  process  would  impair  its  vitality  and  create  difficult  industrial  rela¬ 
tions  problems  by  delaying  construction  and  bring  instability  into  Government 
construction  programs.” 


The  General  Counsel  of  the  Treasury, 

Washington,  D.C.,  May  11,  1965. 

Hon.  .Tames  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  request  for  the  views  of  this 
Department  on  S.  1336,  to  amend  the  Administrative  Procedure  Act. 

The  proposed  bill  would  amend  in  several  important  respects  each  one  of 
the  sections  of  the  Administrative  Procedure  Act  (5  U.S.C.  1001-1011).  The 
amendments  are  largely  similar  to  those  proposed  by  S.  1663  and  S.  1666  in 
the  88th  Congress  which  were  given  extensive  consideration  in  reports  to,  and 
testimony  before,  the  Subcommittee  on  Administrative  Practice  and  Procedure  by 
this  Department  and  my  many  other  Government  agencies. 

After  careful  review  of  the  revisions  which  are  now  incorporated  in  S.  1336 
we  find  that  our  basic  objections  to  legislation  of  this  scope  have  not  been  met, 
In  the  attached  memorandum  I  am  setting  forth  our  reasons  for  these  objections 
as  they  relate  to  the  following  principal  sections  of  the  bill :  3,  4,  5,  6,  9,  and  10. 
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The  problems  created  by  these  sections  are  so  substantial  that  it  seems  unneces¬ 
sary  to  attempt  to  deal  with  the  merits  of  each  individual  revision  of  the  APA 
proposed  in  the  legislation. 

Our  objections  are  not  made  lightly.  This  Department  undertook  a  De¬ 
partment-wide  survey  of  the  effects  of  the  amendments  proposed  in  S.  1663  and 
S.  1666  on  the  operations  of  its  various  bureaus  and  offices  which  are  “agencies” 
within  the  meaning  of  the  Administrative  Procedure  Act.  Our  report  to  you 
on  February  11,  1964,  indicated  that  the  conclusion  to  be  drawn  from  these 
studies  was  that  S.  1663  would  not  improve  present  administrative  procedures 
in  a  significant  way  but  would  rather  impede  and  burden  the  administrative 
process  without  providing  corresponding  benefits  to  the  public.  The  April  1964 
revision  of  S.  1663  also  received  Department-wide  consideration  and  was  the  sub¬ 
ject  of  the  General  Counsel’s  testimony  before  the  subcommittee  on  July  22, 
1964.  He  there  reviewed  the  probable  consequences  in  public  expense,  com¬ 
plexity  of  the  procedures,  unjustifiable  disclosures  of  large  areas  of  private  infor¬ 
mation,  and  impediments  to  law  enforcement.  The  ill  effects  of  the  public  dis¬ 
closure  requirements  were  extensively  illustrated  in  our  report  and  testimony  on 
S.  1663. 


For  the  reasons  stated  in  the  attached  analysis  and  in  our  prior  presenta¬ 
tions  concerning  the  proposed  legislation  of  this  character  the  Treasury  De¬ 
partment  is  opposed  to  the  enactment  of  S.  1336. 

The  Department  has  been  advised  by  the  Bureau  of  the  Budget  that  there  is 
no  objection  from  the  standpoint  of  the  administration’s  program  to  the  sub¬ 
mission  of  this  report  to  your  committee. 

Sincerely  yours, 


Feed  B.  Smith,  Acting  General  Counsel. 


Treasury  Department  Comments  on  Certain  Major  Changes  Proposed  by 
S.  1336  in  the  Administrative  Procedure  Act 

S.  1336  proposes  numerous  substantive  changes  throughout  the  Adminis¬ 
trative  Procedure  Act.  The  Treasury  Department  has  provided  the  Subcom¬ 
mittee  on  Administrative  Practice  and  Procedure  with  its  comments  on  many 
of  these  revisions  as  they  appeared  in  the  original  and  revised  versions  of  S.  1663 
in  the  88th  Congress.  This  report,  therefore,  concentrates  on  the  revisions  in 
those  sections  of  S.  1336  which  have  the  greatest  impact  on  the  operations  and 
responsibilities  of  the  Department.  These  sections  are:  section  3,  “Public  In¬ 
formation”;  section  4,  “Rulemaking”;  section  5,  “Adjudication”;  section  6,  “An¬ 
cillary  Matters”;  section  9,  “Sanctions  and  Powers”;  and  section  10,  “Judicial 
Review.” 

Section  8 — Public  information 

Section  3,  like  its  predecessors  in  S.  1666  and  S.  1663  in  the  88th  Congress, 
embodies  the  basic  features  outlined  below  which  we  consider  to  be  detrimental 
to  the  public  interest  in  effective  national  security,  in  efficient  law  enforcement, 
in  protection  of  personal  privacy  and  in  the  economical  operation  of  Govern¬ 
ment. 

1.  The  Government  must  operate  within  the  straitjacket  of  required  disclosure 
of  all  operations  and  records  not  covered  by  the  specific  minimum  exceptions. 
There  is  to  be  no  room  for  discretion  as  to  nondisclosure  except  for  the  special 
area  permitted  to  the  President  in  matters  of  national  defense  and  foreign  policy. 
Even  there,  the  President  is  required  to  define  this  area  in  advance  (subsec.  (e) ). 
Besides  its  damaging  consequences,  this  feature  of  the  section  appears  objec¬ 
tionable  as  an  effort  by  Congress  to  impose  its  discretion  for  that  constitutionally 
placed  in  the  Executive  for  the  effective  enforcement  of  the  laws. 

2.  The  specific  exemptions  do  not  cover  many  Government  matters  which 
the  courts  and  Congress  have  previously  recognized  as  protected  against  indis¬ 
criminate  disclosure.  These  matters  include  internal  advisory  communications 
underlying  and  preceding  decisions  reached  by  an  agency  with  respect  to  the 
law  and  facts  before  it ;  instructions  to  its  staff  on  methods  of  law  enforcement ; 
trade  secrets  developed  from  Government  research  and  processes ;  monetary 
stabilization  and  fiscal  management  arrangements ;  personal  information  re¬ 
vealed  by  applicants  for  Government  licenses  and  other  privileges,  and  financial 
information  relating  to  individuals  which  result  from  Government  transactions 
such  as  the  sale  of  securities,  but  which  is  not  information  “obtained  from  the 
public.” 
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3.  Millions  of  agency  actions  within  a  single  operating  agency  alone,  such  as 
the  Treasury  Department,  which  come  within  the  definition  of  “adjudications,” 
thousands  of  statements  of  policy  not  of  general  applicability  and  hundreds  of 
provisions  in  staff  manuals  and  instructions  to  staff  are  all  to  be  indexed,  and 
indentifying  details  are  to  be  deleted  with  individual  justification  for  each  dele¬ 
tion.  Specialized  staffs  would  be  required  for  the  preparation  of  this  material 
and  a  large  expansion  would  be  required  of  Government  printing  facilities  and 
paper  requirements  (subsec.  (b)).  And,  as  we  have  repeatedly  pointed  out, 
this  extraordinary  expense  to  the  public  would  in  no  sense  be  justified  by  any 
advantage  which  the  public  would  gain  from  the  expenditure. 

4.  The  courts  are  to  give  top  priority  over  all  other  actions,  even  those  to  be 
expedited  under  statutes  recognizing  their  public  interest,  to  any  person  disap¬ 
pointed  in  obtaining  Government  records,  regardless  of  how  frivolous  or  un¬ 
justified  his  demand  for  records  might  be  (subsec.  ( c) ) .  Under  this  provision 
normal  rules  of  judicial  procedure  are  to  be  reversed  against  the  Government. 
The  plaintiff  does  not  need  to  prove  any  right  to,  or  need  for,  the  information, 
and  any  private  litigant  may  avoid  the  discovery  rule  (34)  of  the  Federal  Rules  of 
Civil  Procedure  with  respect  to  Government  papers,  which  rule  requires  a 
showing  of  need,  by  following  the  route  of  forced  disclosure  under  this  section. 

Section  3  is  basically  unacceptable,  in  our  opinion. 

Section  — Rulemaking 

Certain  of  the  additional  provisions  to  govern  rulemaking  create  problems  of 
law  and  administration  which  should  be  noted. 

Subsection  (c)(2)  calls  for  rulemaking  on  the  record  where  required  “by  the 
Constitution.”  It  is  well  settled  that  the  Constitution  does  not  require  an  op¬ 
portunity  for  a  hearing  or  decision  on  the  record  of  a  hearing  in  enacting  legis¬ 
lation  or  in  performing  the  quasi-legislative  function  of  rulemaking.1  This  legal 
principle  is  clearly  applicable  to  rulemaking  under  the  proposed  legislation  in 
view  of  the  clarification  of  the  term  “rule”  in  the  definition  section.  Section 
2(c)  limits  the  term  “rule”  to  any  agency  “statement  of  general  applicability  and 
future  effect.”  A  rule  is,  therefore,  a  quasi-legislative  promulgation,  since 
general  applicability  and  future  effect  are  the  hallmarks  of  legislation.2  Con¬ 
sequently,  the  reference  to  the  Constitution  at  this  point  has  no  real  meaning 
and  may  result  in  much  fruitless  litigation,  to  the  expense  and  inconvenience 
of  both  the  Government  and  those  seeking  to  challenge  the  validity  of  a  rule. 

The  added  requirements  in  subsection  (c)(2)  of  providing  a  recommended  de¬ 
cision  and  permitting  exceptions  to  it,  except  where  action  without  such  decision 
is  imperative  and  unavoidable,  would  add  unnecessary  and  inappropriate  delay 
and  expense  in  most  rulemaking.  Rules  usually  affect  large  numbers  of  persons, 
only  a  few  of  whom  would  have  the  time  and  resources  to  present  their  views 
repeatedly  with  respect  to  any  given  rule,  and  thus  gain  advantage  in  influencing 
agency  rulemaking.  In  this  respect  rulemaking  differs  from  adjudication  in 
which  named  persons  have  the  responsibility  for  pressing  their  special  interest 
at  all  stages  of  the  proceeding.  Where  only  particular  interests  are  concerned 
with  a  rule,  the  Department  does  provide  additional  opportunities  to  comment 
on  the  proposed  text.  This  should  be  a  matter  of  agency  discretion. 

The  provision  for  emergency  rules  in  section  (d)  would  condemn  them  to  a 
1-year  life  in  spite  of  their  readoption  after  formal  notice  and  hearing.  This 
is  an  artificial  and  entirely  unreasonable  limitation  upon  the  duration  of  a  rule 
which  originally  had  to  be  issued  under  the  emergency  provisions. 

Exemption  (1)  in  subsection  (h)  would  exclude  only  those  matters  required 
by  Executive  order  to  be  kept  secret  in  the  interest  of  the  national  defense  or 
foreign  policy.  As  is  true  of  this  same  requirement  in  exemption  (1)  of  section 
3,  this  places  an  unwarranted  burden  on  the  President  by  requiring  continuous 
specification  of  all  such  matters. 

The  Treasury  Department  again  raises  the  objection  (as  it  did  against  S.  1663, 
as  revised)  to  the  omission  of  the  exemption  for  “public  property,  loans,  grants, 
benefits,  or  contracts.”  In  the  alternative,  the  Treasury  again  urges  the  addition 
of  the  more  limited  exemption  of  “any  matter  relating  to  the  monetary  or  fiscal 


1  Superior  Oil  Company  v.  Federal  Power  Commission ,  322  F.  2d  601,  609  (9th  Cir.  1963) 
cert,  denied,  377  U.S.  923  (1964)  ;  Willapoint  Oysters  v.  Ewing,  174  F.  2d  676.  694  (9th  Cir. 
1949)  cert,  denied,  3.38  U.S.  S60  (1949),  rehearing  denied,  339  U.S.  945  (1950)  ;  United 
States  v.  Bodine  Produce  Co.,  206  F.  Supp.  201,  204  (D.  Ariz.  1962)  :  Senior  Citizens  League, 
Inc.  v.  Dept,  of  Social  Security  of  Washington,  38  Wash.  2d  142,  288  P.  2d  478,  492  (1951). 

2  Ibid. 
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operations  of  the  United  States.”  The  vast  monetary  and  fiscal  operations  of 
the  Treasury  are  carried  on  under  extensive  regulations ;  these  operations  may 
be  said  to  relate  to  public  property,  loans,  grants,  benefits,  or  contracts,  and  thus 
if  no  suitable  exemption  is  provided,  the  proposed  rules  dealing  with  these  op¬ 
erations  would  be  subject  to  notice  and  public  participation.  But  many  of  these 
fiscal  and  monetary  regulations  must  be  adopted,  in  the  public  interest,  without 
advance  notice,  and  often  the  proposed  regulations  are  not  of  sufficient  public 
interest  to  justify  the  imposition  of  section  4  requirements.  For  example,  the 
regulations  governing  the  administration  of  foreign  currencies  here  and  abroad 
and  by  other  Government  agencies  would  in  no  way  benefit  from  public  par¬ 
ticipation  in  the  promulgation  of  such  regulations. 

Section  5 — Adjudication 

This  section  has  been  substantially  revised  from  section  5  in  the  original  and 
revised  versions  of  S.  1663.  The  revision  now  presented  removes  a  number  of 
our  principal  concerns  with  this  section  as  it  was  being  considered  during  the 
88th  Congress.  There  remain  twTo  matters  which  give  difficulty. 

Under  the  separation-of-functions  provision,  subsection  (a)  (6)  (B),  no  presid¬ 
ing  officer  or  member  of  an  agency  appeal  board  shall  consult  with  any  person 
or  agency  on  any  fact  in  issue  unless  upon  notice  and  opportunity  for  all  parties 
to  participate.  This  is  an  extreme  position  and  one  which  we  think  is  unnces- 
sary  to  the  preservation  of  imparitiality.  As  Prof.  Kenneth  Culp  Davis,  a  con¬ 
sultant  to  the  subcommittee,  pointed  out  in  his  testimony  before  the  subcommittee 
last  July,  the  presiding  officer  should  be  cut  off  from  communicating  with  those 
in  the  agency  who  are  engaged  in  investigating,  prosecuting  and  advocating 
functions  but  he  should  not  be  cut  off  from  the  agency’s  specialists.  He  should 
be  able  to  obtain  from  them  technical  knowledge  which  he  may  need  with  respect 
to  questions  of  fact  or  law.3 

The  provision  for  emergency  action  in  subsection  (a)  (7)  permits  agency  action 
without  notice  or  other  procedures  upon  a  finding  that  immediate  action  is  neces¬ 
sary  “for  the  preservation  of  the  public  health  or  safety  or  where  otherwise 
provided  by  law.”  This  Department  again  recommends  that  emergency  action 
be  permitted  for  the  preservation  of  the  “public  health,  interest,  or  safety,”  fol¬ 
lowing  the  text  with  respect  to  the  immediate  revocation  of  licenses  in  section 
9(c).  This  Department  is  confronted  from  time  to  time  with  matters  requir¬ 
ing  emergency  action  with  respect  to  such  matters  as  foreign  assets  control  and 
foreign  transactions  control  in  which  immediate  action  is  necessary  in  the  public 
interest.  The  availability  of  injunctive  or  other  judicial  relief,  and  the  require¬ 
ment  for  an  immediate  hearing  after  such  action,  are  sufficient  to  protect  private 
interests  in  these  emergency  situations. 

Subsection  (b)  sets  forth  the  procedures  to  be  followed  in  “all  other  cases 
of  adjudication  except  those  involving  inspections  and  tests.”  These  procedures 
would  consequently  apply  to  the  millions  of  informal  adjudications  made  an¬ 
nually  by  customs  officers  in  appraisement  and  liquidation  of  entries.  These 
adjudications  do  not  need  to  be  made,  and  should  not  have  to  be  made,  through 
a  proceeding  “conducted”  by  an  officer  after  informing  the  agency  and  the  parties 
of  “the  issues,  facts,  and  arguments  involved.”  These  adjudications,  like  those 
made  by  the  Internal  Revenue  Service  in  the  assessment  of  taxes,  are  subject 
to  a  trial  of  the  law  and  facts  de  novo  in  court,  which  provides  full  procedural 
and  substantive  protection  of  private  rights.  Subsection  (b)  should  include  a 
second  exception  for  those  adjudications  “subject  to  a  trial  of  the  law  and  facts 
de  novo  in  any  court.” 

Section  6 — Ancillary  matters 

The  Treasury  Department’s  most  serious  concern  with  this  section  is  the  effect 
of  Subsection  (b)  :  Practice  by  Attorneys,  in  abolishing  the  enrollment  to  practice 
before  the  Internal  Revenue  Service.  Congress  provided  authorization  for  such 
enrollment  in  1884  (  5  U.S.C.  261)  and  its  Subcommittee  on  Administration  of 
the  Internal  Revenue  Laws  in  1952  called  for  more  careful  enrollment  of  the 
tax  bar.  The  Department  maintains  that  there  is  no  demonstrated  need  for 
abolishment  of  this  enrollment,  while  on  the  other  hand  there  are  positive  reasons 
for  its  retention. 

It  will  be  recognized  by  all  that  representatives  of  persons  having  business 
before  the  Internal  Revenue  Service  should  be  held  to  a  standard  of  competence 


3  Hearings  before  Subcommittee  on  Administrative  Practice  and  Procedure  of  the  Senate 
Committee  on  the  Judiciary  on  S.  1663,  July  21,  22,  and  23,  1964,  at  pp.  262,  263. 
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and  ethical  behavior.  In  the  sensitive  area  of  tax  matters  the  standard  of 
practice  should  be  uniform  to  aid  in  the  reasonable  and  efficient  administration 
of  the  tax  laws.  Since  there  is  a  great  disparity  among  State  licensing  authori¬ 
ties  in  their  treatment  of  attorneys  whose  conduct  is  corrupt  and  since  the 
Service’s  access  to  attorneys’  tax  returns  is  a  substantial  aid  in  administering 
its  tax  practice,  it  is  entirely  appropriate  that  the  Department  promulgate 
enrollment  requirements  to  insure  that  uniformity.  In  view  of  the  foregoing, 
we  believe  that  the  provision  of  subsection  (1)  which  would  extend  the  privilege 
to  practice  before  the  Internal  Revenue  Service  to  virtualy  all  members  of  the 
bar  is  unjustified  and  unsound. 

We  believe  section  6(b)(1)  takes  a  dangerous  tack  when  it  permits  the  mere 
personal  appearance  or  signature  of  the  attorney  or  his  filing  of  a  paper  to 
constitute  representation  of  his  ability  and  authority  to  act  for  a  person  whom 
he  names.  Since  subsection  (2)  specifies  that  the  provision  shall  not  be  read  to 
prevent  an  agency  from  requiring  a  power  of  attorney  before  transferring  funds 
to  the  attorney  for  his  client,  it  must  be  implied  that  it  does  prevent  the  agency 
from  requiring  a  power  of  attorney  in  all  other  circumstances.  This  being  the 
case,  the  Internal  Revenue  Service  would  have  to  accept,  without  more,  the  bald 
assertion  of  an  attorney  that  he  has  authority  to  represent  someone  else.  While  it 
is  true  that  any  improper  conduct  on  the  part  of  an  attorney  or  one  misrepre¬ 
senting  himself  to  be  an  attorney  is  subject  to  sanction,  after  discovery,  this  is  of 
little  consolation  to  the  taxpayer  whose  affairs  have  been  revealed  without  his 
consent.  A  requirement  that  whenever  any  person  represents  himself  to  be  an 
attorney  the  agency  must  accept  this  representation  seems  singularly  unwise  in 
the  light  of  recent  experience  in  the  District  of  Columbia  involving  a  nonlawyer 
practicing  fraudulently. 

Subsection  (c)  appears  to  be  unconstitutional  in  its  provision  that  a  client 
who  employs  an  attorney  may  submit  a  communication  to  the  Government  only 
through  the  attorney  and  is  precluded  from  submitting  his  communication  either 
directly  or  through  another  representative  of  his  choice,  say  his  accountant. 

Subsection  (d)  on  investigations  provides  that  every  person  who  submits  data 
or  evidence  shall  be  entitled  to  retain  or  procure  a  copy  or  transcript  thereof. 
The  subsection  omits  the  further  provision  in  section  6(b)  of  the  Administrative 
Procedure  Act  that  in  a  nonpublic  investigatory  proceeding  the  witness  may,  for 
good  cause,  be  limited  to  inspection  of  the  official  transcript  of  his  testimony. 
This  omission  would  permit  a  serious  handicap  to  law  enforcement  for  the  reason 
explained  in  the  Attorney  General’s  manual  on  the  Administrative  Procedure 
Act  (at  pp.  66-67).  Before  or  during  a  prosecution  a  witness  may  make  his 
copy  of  the  transcript  available  to  a  defendant  and  thus  prejudice  the  Govern¬ 
ment’s  case.  The  defendant’s  right  to  see  the  transcript  of  a  prior  statement 
of  a  witness  in  criminal  proceedings  is  now  adequately  covered  by  a  specific 
statute  (1SU.S.C.  3500). 

Subsection  (e)  provides  for  the  automatic  issuance  of  subpenas  in  any  adjudi¬ 
cation  without  any  preliminary  showing  of  general  relevance  and  reasonable 
scope  of  the  evidence  sought,  as  is  presently  required  in  the  Administrative 
Procedure  Act.  The  Administrative  Procedure  Act  requirement  should  be 
maintained  in  order  to  avoid  unreasonsable  subpenas  and  the  need  for  their 
subsequent  consideration  by  the  presiding  officer. 

Subsection  (h)  would  make  depositions  and  discovery  available  to  the  same 
extent  and  in  the  same  manner  as  in  civil  proceedings  in  the  district  courts 
unless  otherwise  provided  by  agency  rule.  As  pointed  out  in  the  discussion  of 
the  court  procedure  under  section  3  of  the  bill,  the  discovery  rule  of  procedure 
would  have  little  further  application  to  Government  papers  as  they  would  be 
made  available  to  anyone  without  good  cause  shown  unless  they  were  covered  by 
the  specific  exemptions  in  section  3.  In  any  case,  the  requirement  that  the  rules 
of  civil  procedure  be  the  norm  in  any  and  all  administrative  proceedings,  includ¬ 
ing  rulemaking,  is  contrary  to  recommendation  No.  30  of  the  Administrative  Con¬ 
ference  of  the  United  States  which  realistically  recommended  that  each  agency 
adopt  rules  for  discovery  “to  the  extent  and  in  the  manner  appropriate  to  its 
proceedings.”  We  adhere  to  that  recommendation. 

Section  9 — Sanctions  and  powers 

(b)  Publicity:  Gratuitous  public  statements  made  by  an  agency  or  its 
officials  for  the  purpose  of  punishing  or  penalizing  a  person  with  business  before 
the  agency  cannot  be  countenanced.  There  can  be  no  disagreement  on  that 
score.  It  is  equally  clear  that  the  legislative  cure  should  be  appropriate  to 
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the  malady  and  on  that  basis  we  object  to  this  provision  in  its  present  form  as 
falling  short  of  that  standard. 

It  seems  contrary  to  logic  and  established  principles  of  law  to  provide  that 
the  pivotal  event  upon  which  the  court  is  to  act  is  a  finding  of  intent  to  dis¬ 
parage  or  discredit  on  the  part  of  an  agency  in  making  a  public  utterance,  without 
more.  On  such  principle  is  that  an  act  which  is  not  the  proximate  cause  of  an 
injury  is  not  wrongful ;  another  is  that  a  technical  wrong  has  no  significant  legal 
effect  unless  the  complainant  sustains  damages.  Section  9(b)  appears  to  ignore 
the  question  of  whether  or  not  the  utterance  actually  resulted  in  disparage¬ 
ment  or  discredit.  Even  more  importantly,  it  provides  for  no  finding  that  the 
publicity  influenced  the  agency  to  take  action  adverse  to  that  party.  We  consider, 
therefore,  that  the  thrust  of  this  subsection  is  misdirected.  Furthermore,  the 
subsection  invites  use  by  a  party  to  defeat  an  unfavorable  agency  decision  through 
a  claim  that  some  public  statement  of  an  agency  was  intended  to  disparage  him. 

If  subsection  (b)  is  retained,  it  should  provide  in  clear  terms  for  a  finding 
by  the  reviewing  court  that  a  public  utterance  was  made  with  an  intent  to  dis¬ 
credit  or  disparage  on  the  part  of  an  agency  or  its  officials,  that  injury  was 
caused  to  the  complainant’s  reputation 4  and  that  adverse  agency  action  resulted. 
This  finding  would  be  the  condition  precedent  for  the  exercise  of  judicial  dis¬ 
cretion  in  declaring  a  rebuttable  presumption  of  prejudging.  The  value  of  such 
an  amendment  is  that  a  complainant  could  not  utilize  section  9(b)  to  gain  a 
favorable  decision  where  he  has  sustained  no  injury  to  his  reputation,  and  where 
no  prejudging  has  occurred.  To  permit  the  agency  an  opportunity  to  rebut  the 
presumption  of  prejudging  is  a  reasonable  and  effective  method  to  prevent  abuse 
of  the  publicity  provision. 

In  addition,  we  wish  to  point  out  the  possibility  that  section  3  and  section 
9(b)  may  be  essentially  at  cross-purposes  as  they  are  presently  composed.  An 
agency  or  its  officials  might  make  available  to  the  public  records  which  were  dis¬ 
paraging  to  a  party,  while  conforming  to  the  requirements  of  the  public  infor¬ 
mation  provision.  In  this  event,  any  disparaging  intent  by  the  agency  would 
appear  to  be  irrelevant. 

Section  10 — Judicial  review 

This  section  contains  two  critical  changes  to  which  this  Department  partic¬ 
ularly  objects.  The  first  such  change  is  in  the  phrasing  of  the  initial  exemption 
A  first  reading  of  this  substitute  might  indicate  that  the  effect  of  the  two  pro¬ 
vides  for  judicial  review  of  agency  action  “Except  so  far  as  *  *  *  (2)  agency 
action  is  by  law  committed  to  agency  discretion.”  The  revision  would  substitute 
for  this  clause  (2)  “judicial  review  of  agency  discretion  is  precluded  by  law.” 
A  first  reading  of  this  substitute  might  indicate  that  the  effect  of  the  two  pro¬ 
visions  was  the  same,  on  the  supposition  that  the  same  concept  was  merely  ex¬ 
pressed  differently.  If  there  is  no  change  in  meaning,  the  change  is  undesirable. 
But  it  is  still  more  undesirable  if  it  is  intended  to  mean  that  the  discretion  of  a 
court  should  ever  be  substituted  for  that  of  the  agency  in  a  matter  within  the 
agency’s  discretion.  It  should  be  noted  that  agency  action  which  is  discretionary 
may  be  judicially  reviewed  to  determine  if  it  is  arbitrary,  unreasonable,  cap¬ 
ricious  or  within  the  area  of  discretion  conferred.  We  can  see  no  valid  reason 
for  providing  any  further  review  for  discretionary  agency  action. 

The  second  critical  change  is  in  the  definition  of  the  person  who  has  stand¬ 
ing  to  sue  based  upon  agency  action.  Here  again  the  present  text  of  the  Admin¬ 
istrative  Procedure  Act  has  come  to  have  an  accepted  meaning  after  the  benefit 
of  much  litigation.  We  know  that  persons  -who  have  no  complaint  other  than 
an  indirect  economic  effect  from  the  agency  action  have  no  right  to  attack  that 
action  collaterally.  The  revision  would  reverse  this  principle  of  standing  to  sue 
and  allow  any  person  “adversely  affected  in  fact”  to  obtain  judicial  review  of 
the  agency  action.  As  this  Department  stated  with  respect  to  a  similar  pro¬ 
posed  revision  in  section  10  of  S.  1663,  as  introduced,  administrative  determina¬ 
tions  will  remain  in  constant  controversy  between  the  persons  directly  affected 
and  those  indirectly  affected.  The  true  parties  in  interest  in  any  agency  deter¬ 
mination  would  be  confronted  with  a  long  period  in  which  they  would  be  uncer¬ 
tain  whether  they  could  rely  on  that  determination,  since  the  determination 


*  The  immediate  source  of  the  publicity  provision  seems  to  be  recommendation  No.  47 
of  the  report  on  “Legal  Services  and  Procedure”  included  in  Hoover  Commission  reports 
(vol.  2,  1955).  Apparently,  the  Commission’s  chief  concern  was  damage  to  the  reputation 
of  a  complainant  (pp.  80-81). 
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could  be  subjected  to  attack  by  any  business  competitor,  supplier,  customer  or 
even  taxpayer  who  might  show  some  adverse  effect  reaching  him  from  that 
determination. 

The  Department  believes  that  the  need  for  revision  in  these  two  cardinal  pro¬ 
visions  with  respect  to  judicial  review  has  not  been  shown,  and  that  the  effect 
of  the  revisions  in  preventing  the  finality  of  agency  action  and  in  encouraging 
excessive  litigation  would  be  damaging  to  all  concerned  with  the  administrative 
process. 

Federal  Aviation  Agency, 

Washington,  D.C.,  May  12, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  March  24,  1965,  re¬ 
questing  our  views  on  S.  1336,  a  bill  to  amend  the  Administrative  Procedure  Act, 
and  for  other  purposes. 

We  note  that  the  definition  of  “rule”  in  section  2(c)  does  away  with  particular¬ 
ized  rulemaking.  We  are  strongly  opposed  to  this  change.  As  we  pointed  out  in 
our  December  7,  1963,  report  to  your  committee,  this  Agency  is  engaged  in  a  great 
deal  of  particularized  rulemaking  in  connection  with  prescribing  operations  speci¬ 
fications  for  air  carriers.  Operations  specifications  are  detailed  safety  require¬ 
ments  tailored  to  fit  the  specific  operation  of  an  air  carrier.  They  prescribe  such 
things  as  weather  minimums  for  particular  operations  and  time  limitations  for 
inspections  of  airframe  and  engine  components.  They  are  rather  voluminous, 
and  subject  to  frequent  change.  Particularized  rulemaking  is  well  suited  to  the 
solution  of  the  type  of  issue  involved  in  these  cases  and  is  beneficial  to  air  carriers 
seeking  operations  specifications  changes. 

Operations  specifications  can  be  established  and  amended  quickly  and  effi¬ 
ciently  through  particularized  rulemaking  conducted  by  this  Agency.  On  the 
other  hand,  if  these  cases  were  handled  as  adjudications,  the  process  would 
become  unnecessarily  complicated.  First,  it  would  be  necessary  to  process  many 
of  these  cases  in  accordance  with  the  provisions  of  section  5(b).  That  section 
is  not  clear,  but  if  it  is  interpreted  as  requiring  a  hearing,  the  procedure  would 
be  unduly  time  consuming  and  inappropriate  for  this  type  of  decisionmaking. 
In  addition,  it  appears  that  instead  of  the  administrative  process  being  term¬ 
inated  upon  issuance  of  a  decision  by  FAA,  the  Agency  determination  would  be 
appealable  to  the  Civil  Aeronautics  Board.  Proceedings  before  the  Board  would 
involve  a  formal  hearing  and  issuance  of  a  determination  on  the  record.  We  do 
not  believe  that  such  formal  procedure  is  warranted  for  these  cases,  and  we 
doubt  the  wisdom  of  removing  to  the  CAB  the  final  decisionmaking  authority  on 
these  technical  matters  which  are  peculiarly  within  the  expertise  of  FAA. 

Section  3(b)  contains  a  new  provision  requiring  that  every  agency  index 
and  make  available  for  public  inspection  and  copying  all  staff  manuals  and 
instructions  to  staff  that  affect  any  member  of  the  public.  This  is  a  broad, 
sweeping  provision,  for  almost  any  instruction  could  be  construed  to  have 
some  effect  on  members  of  the  public.  We  believe  that  the  index  for  such 
manuals  and  instructions  would  be  so  large,  and  subject  to  such  frequent 
changes,  that  it  would  be  unduly  burdensome  to  compile,  and  impossible 
to  keep  current. 

Section  3(c)  requires  that  every  agency  make  all  its  records  promptly 
available  to  any  person.  Section  3(e)  lists  eight  exemptions  to  these  re¬ 
quirements,  and  to  the  requirements  of  section  3(b).  These  exemptions 
include  matters  related  solely  to  the  internal  personnel  rules  and  practices 
of  any  agency,  and  inter-  or  intra-agency  memorandums  or  letters  dealing 
solely  with  matters  of  law  and  policy.  We  are  opposed  to  these  changes  and 
recommend  that  the  existing  provisions  of  section  3  be  retained.  It  is 
our  belief  that  agencies  are  in  the  best  position  to  determine  the  precise  con¬ 
sequences  of  releasing  a  given  document  and  should  at  least  retain  initial 
discretion  to  decide  what  records  should  be  disclosed.  We  doubt  that  it  is 
possible  to  compile  a  list  of  specific  exemptions  that  will  serve  to  protect  the 
public  interest  to  the  extent  possible  under  a  system  whereby  responsible 
governmental  officials  can  judge  each  case  on  its  own  merits. 

As  for  the  specific  exemptions  in  section  3(e),  we  find  those  in  para¬ 
graphs  (2)  and  (5)  particularly  inadequate.  We  believe  agency  heads 
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should  be  permitted  to  refrain  from  disclosing  all  materials  dealing  with 
internal  agency  deliberations.  The  exemptions  in  paragraphs  (2)  and  (5) 
protect  oniy  matters  dealing  solely  with  internal  practices  or  matters  of  law 
or  policy.  These  provisions  would  be  of  little  practical  value  in  cases  where 
letters  and  records  contain  a  mixture  of  these  matters  and  other  data.  Few 
records  would  be  entirely  devoid  of  factual  data,  thus  leaving  papers  on  law 
and  policy  relatively  unprotected.  Staff  working  papers  and  reports  prepared 
for  use  within  the  agency  or  the  executive  branch  would  not  be  protected  by 
the  proposed  exemptions.  This  wTould  create  problems  in  obtaining  candid 
reports  at  various  levels  in  an  organization  or  in  the  Government,  and  would 
be  detrimental  to  efficient  staff  operation. 

Section  4(c)(1)  requires  oral  presentation  of  public  views  in  rulemaking 
proceedings  unless  the  agency  finds  such  presentations  inappropriate  or  un¬ 
warranted.  We  believe  the  present  law  authorizing,  but  not  requiring,  oral 
presentation  should  be  retained.  As  we  noted  in  our  December  7,  1963,  report, 
the  only  effect  of  the  amendment  will  be  to  add  another  step  (a  finding)  to 
rulemaking  proceedings.  Section  4  is  revised  to  alter  the  criteria  for  de¬ 
termining  when  rules  may  be  made  without  public  notice  and  comment. 
Paragraph  (h)  of  that  section  permits  agencies  to  bypass  notice  and  comment 
when  processing  *  *  *  “(3)  advisory  interpretations  and  rulings  of  par¬ 
ticular  applicability;”  and  “(4)  minor  exceptions  from,  revisions  of,  or  re¬ 
finements  of  rules  which  do  not  affect  protected  substantive  rights.”  We  do 
not  understand  the  scope  of  the  terms  “advisory  interpretations  and  rulings,” 
“rulings  of  particular  applicability,”  and  “protected  substantive  rights,” 
as  used  in  paragraphs  (3)  and  (4).  We  recommend  the  clarification  of  these 
terms  in  the  legislative  history  of  the  bill  so  that  Government  agencies  will 
have  a  clear  outline  of  the  requirements  for  notice  and  public  procedure. 

Paragraph  (4)  of  section  4(h)  permits  agencies  to  bypass  notice  and  com¬ 
ment  in  the  case  of  certain  exceptions  from,  revisions  of,  or  refinements  of 
rules,  but  apparently  would  not  permit  such  abbreviated  procedure  in  the 
case  of  a  new  rule  involving  matters  having  no  substantial  impact  on  the 
public.  We  believe  that  paragraph  should  be  revised  to  exempt  such  rules. 

The  provision  on  declaratory  orders  is  transferred  from  section  5  to  section 
6  thereby  making  it  applicable  to  matters  not  required  by  statute  to  be  de¬ 
termined  on  the  record  after  opportunity  for  an  agency  hearing.  In  addition, 
instead  of  authorizing  agencies  to  issue  such  orders  in  their  sound  discretion, 
the  proposal  requires  agencies  to  “act  upon  requests”  for  such  orders.  The 
intent  of  this  change  is  not  clear.  If  its  purpose  is  to  remove  the  decision 
to  issue  an  order  from  the  sound  discretion  of  the  agency,  we  oppose  the 
change  for  the  reasons  set  forth  in  the  discussion  of  the  existing  law  in  the 
Attorney  General’s  Manual  on  the  APA.  If  the  change  is  intended  only  to 
insure  that  the  person  making  the  request  receives  a  reply  explaining  the 
disposition  of  his  request,  we  believe  a  specific  provision  to  this  effect  should 
be  inserted  and  the  format  of  the  remainder  of  the  section  be  patterned  after 
the  existing  law. 

Section  10  is  amended  by  deleting  the  words  “agency  action  is  by  law  com¬ 
mitted  to  agency  discretion”  from  section  10(2)  and  substituting  therefor 
the  words  “judicial  review  of  agency  discretion  is  precluded  by  law” ;  and 
by  expanding  section  10(a)  to  permit  the  right  of  review  to  any  person 
adversely  affected  in  fact  by  any  reviewable  agency  action.  If  the  change 
to  section  10(2)  is  intended  to  be  substantive  in  nature,  we  do  not  under¬ 
stand  its  purpose.  If,  on  the  other  hand,  the  change  is  meant  to  be  edi¬ 
torial,  we  recommend  that  the  existing  section  be  retained  in  order  to  pre¬ 
clude  the  presumption  that  the  change  is  a  substantive  one. 

The  change  to  section  10(a)  permits  persons  to  seek  judicial  view  who 
now  are  not  deemed  to  have  a  sufficient  legal  interest  in  agency  action  to  give 
them  standing  to  request  review.  Apparently,  a  person  would  have  standing 
to  seek  review  of  agency  action  directed  toward  a  third  party  and  having 
only  an  inconsequential  or  unrelated  effect  on  the  petitioner.  For  example, 
a  person  concerned  over  the  economic  impact  of  the  entry  of  a  new  competi¬ 
tor  in  his  line  of  business  would  have  standing  to  attack  the  grant  of  a 
license  to  that  competitor  even  though  such  grant  might  be  based  only  on 
safety  considerations.  Relaxing  the  rules  to  permit  such  proceedings  is  of 
doubtful  value,  and  it  could  result  in  officious  and  burdensome  litigation 
that  may  unnecessarily  restrain  the  conduct  of  Government  operations. 
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The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  from 
the  standpoint  of  the  administration’s  program  to  the  submission  of  this 
report  to  your  committee. 

Sincerely, 

N.  E.  Halaby,  Administrator. 


Federal  Coal  Mine  Safety  Board  of  Review, 

Washington,  D.  C.,  April  7,  1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

V.8.  Senate, 

Washington,  D.C. 


Dear  Senator  Eastland  :  Reference  to  your  letter  dated  March  24,  1965, 
requesting  a  report  of  this  agency  on  S.  1336,  the  Board  has  directed  that  the 
following  report  be  submitted  thereon. 

S.  1336  would  amend  the  Administrative  Procedure  Act  in  various  detailed 
respects. 

The  proceedings  of  this  agency  are  specifically  exempt  from  the  requirements 
of  the  Administrative  Procedure  Act  under  section  213  of  title  II  of  the  Federal 
Coal  Mine  Safety  Act  (30  U.S.C.  1958  ed.  §488,  66  Stat.  709).  Therefore,  the 
proposed  bill  amending  the  Administrative  Procedure  Act  is  inapplicable  by  its 
terms  to  the  operations  of  the  Board.  In  view  of  it  inapplicability  to  this 
agency,  the  Board  has  no  comments  to  offer  on  the  individual  provisions  of 


S.  1336. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report  to  your  committee. 

By  direction  of  the  Board. 

Sincerely  yours, 


Robert  J.  Freehling, 

General  Counsel. 


Comments  of  the  Federal  Communications  Commission  on  S.  1336,  89th 
Congress,  Amendments  to  the  Administrative  Procedure  Act 

S.  1336  contemplates  a  very  broad  and  detailed  revision  of  the  Administrative 
Procedure  Act.  A  number  of  the  changes  proposed  are  desirable  ones,  some  are 
simply  of  a  clarifying  nature  and  others  would  have  no  particular  impact  upon 
the  Commission’s  functions.  Some  of  the  proposed  changes  we  believe  to  be 
undesirable.  Because  of  the  scope  of  the  changes,  our  comments,  in  the  interest 
of  brevity,  will  concentrate  primarily  on  those  revisions  which  are  of  the  great¬ 
est  significance  to  the  Commission,  and  which  present  us  with  problems. 

section  2 — definitions 

The  definition  of  “rule”  in  subsection  2(c)  would  be  revised  to  delete  agency 
statements  of  “particular”  applicability  and  future  ratemaking.  The  Commis¬ 
sion  believes  that  these  changes  are  unsound,  and  strongly  urges  that  the  defini¬ 
tion  of  “rule”  retain  the  references  to  “particular  applicability”  and  future 
ratemaking. 

Ratemaking. — Future  ratemaking  calls  for  the  exercise  of  legislative — rather 
than  quasi- judicial — functions.  Arizona  Grocery  Co.,  v.  Atchison,  T.  &  S.  Fe 
Ry.,  284  U.S.  370,  389  (1932).  In  a  license  revocation,  the  facts  as  to  wrongdoing 
are  obviously  of  crucial  importance.  In  the  future  ratemaking,  while  the  facts 
are  important,  the  primary  function  is  policymaking  for  the  future.  In  a 
revocation  proceeding  where  the  credibility  of  a  witness  may  be  very  crucial  in 
determining  facts  in  issue,  it  is  highly  desirable  for  the  one  resolving  such 
issues  to  observe  the  demeanor  of  the  witness.  Such  considerations  are  not 
commonly  appropriate  when  making  policy  for  the  future.  We  therefore,  be¬ 
lieve  that  ratemaking  should  continue  to  be  treated  as  rulemaking  in  the  act. 
The  proposed  change  would,  in  particular,  have  two  undesirable  consequences. 

First,  making  ratemaking  adjudication  would  bring  into  play  revised  section 
8,  which  requires  that  the  one  who  presides  at  the  hearing  must  also  make  the 
initial  decision.  This  means  that  the  Commission  could  not,  as  at  present, 
have  the  case  heard  by  an  examiner  and  certified  to  the  Commission  for  decision. 
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It  is  obviously  undesirable  to  require  the  Commission  to  preside  itself  at  lengthy 
ratemaking  proceedings  aud,  since  ratemaking  is  basically  a  policymaking  func¬ 
tion,  it  may  be  desirable  for  the  agency  to  decide  a  rate  case  directly  after  the 
evidence  has  been  taken  by  an  examiner.  Since  the  proposed  bill  would  limit 
the  right  of  agency  review  of  an  examiner’s  decision,1  the  agency’s  capacity  to 
handle  ratemaking  cases  would  be  impaired. 

Deletion  of  the  word  “particular,”  in  the  definition  of  “rule”  would  raise  a 
serious  question  whether  the  Commission  could  continue  its  present  practice.2 
We  cannot  stress  too  strongly  that  were  the  Commission  required  to  hold  adjudi¬ 
catory  hearings  in  effectuating  the  very  numerous  channel  shifts  it  makes  each 
year,  the  result,  based  upon  past  experience,  would  be  not  only  substantially 
added  costs  to  the  Government  and  the  interested  parties  but,  more  important, 
lengthy  delays  in  achieving  important  public  interest  goals. 

There  is  no  need  for  such  drastic  revision  of  existing  procedures  (assuming 
that  it  is  intended).  In  our  experience,  rulemaking  proceedings,  even  where  of 
particular  applicability,  have  worked  well,  giving  interested  parties  full  oppor¬ 
tunity  to  present  their  views  and  affording  the  agency  the  means  to  reach  a  fair 
and  speedy  determination  of  the  public  interest.  See,  e.g.,  WIRL  Television  Corp. 
v.  77. /S.  and  F.C.C.,  253  F.  2d  863  (C.A.D.C.,  1958)  ;  Transcontinent  Television  Corp 
v.  V.S.  and  F.C.C.,  308  F.  2d  339  (C.A.D.C.  1962).  Finally,  the  point  which  we 
have  made  at  the  outset  is  equally  applicable  here :  The  critical  element  in  such 
proceedings  is  not  “who  did  what?”  but  rather  the  policy  to  be  followed;  such 
policy  is  more  appropriately  left,  in  the  usual  case,  for  determination  by  the 
agency,  rather  than  an  examiner.3 

SECTION  3 — PUBLIC  INFORMATION 

Section  3  of  the  bill  substantially  rewrites  present  section  3  of  the  Administra¬ 
tive  Procedure  Act.  While  the  Commission  agrees  with  the  underlying  purposes 
of  this  section — that  agencies  should  operate  publicly,  we  believe  that  the  general 
standards  of  section  3  of  the  Administrative  Procedure  Act  have  worked  well  and 
that  the  Commission  has  fairly  complied  with  them.  We  are  opposed  to  several 
features  in  this  section  of  the  bill  and  believe  that  certain  aspects  regarding  its 
scope  need  clarification. 

Subsection  3(b)  :  The  requirement  that  an  agency  make  available  for  public 
inspection  and  copying  “staff  manuals  and  instructions  to  staff  that  affect  any 
members  of  the  public,”  is  too  broad.  We  are  in  accord  that  in  many  instances 
standing  instructions  should  be  made  public.  Thus,  the  Commission  is  in  the 
process  of  revising  its  broadcast  program  forms  and  we  expect  to  make  public 
the  standing  instructions  to  the  staff  on  the  use  of  the  information  required  to 
be  submitted  by  these  forms. 

On  the  other  hand,  some  types  of  instruction  to  the  staff  should  not  be  made 
public.  For  example,  in  deciding  comparative  licensing  cases,  the  Commission 


1  Inasmuch  as  sec.  409  of  the  Communications  Act  presently  allows  the  Commission  to 
certify  the  record  to  itself  in  adjudicatory  cases  upon  a  finding  on  the  record  that  due 
and  timely  execution  of  its  functions  requires  it,  and  since  we  assume  that  S.  1336  would 
not  supersede  this  provision  (see  our  comments  on  secs.  8  and  12),  it  appears  that  under 
the  bill,  the  Commission  could  still  certify  the  record  to  itself  for  decision  in  rate  cases 
(which  would  become  adjudicatory) — but  before  doing  so  it  would  have  the  additional 
burden  of  making  the  finding  required  by  sec.  409. 

2  In  Loganport  Broadcasting  Corp.  v.  77. 8.  and  F.C.C.,  210  F.  2d  24  (C.A.D.C.  1954),  it 
was  urged  that  the  Commission’s  proceeding  leading  to  a  television  table  of  allocations 
was  adjudicatory  in  nature — not  rulemaking  as  claimed  by  the  Commission.  The  Court, 
in  rejecting  the  argument,  stated  (at  p.  27)  : 

“To  be  sure  the  overall  plan  would  vitally  affect  later  individual  adjudications.  But 
rulemaking  is  not  transformed  into  adjudication  merely  because  the  rule  adopted  may  be 
determinative  of  specific  situations  arising  in  the  future.  See  American  Broadcasting  Go. 
v.  United  States ,  110  F.  Supp.  374  (S.D.  N.Y.  1953).  A  ‘rule’  is  defined  in  sec.  2(c)  of 
the  Administrative  Procedure  Act  as  :  *  *  the  whole  or  any  part  of  any  agency  state¬ 

ment  of  general  or  paticular  applicability  and  future  effect  designed  to  implement,  interpret, 
or  prescribe  law  or  policy.  *  *  *’  [Emphasis  added.]  Clearly,  the  instant  plan  had  a 
future  rather  than  a  present  or  past  effect.” 

B  We  also  point  out  that  there  are  already  existing  safeguards  to  deal  with  any  abuse 
of  the  “particular  applicability”  provision.  Thus,  in  Philadelphia  Co.  v.  Securities  and 
Exchange  Commission,  84  U.S.'  App.  D.C.  73,  175  F.  2d  808,  certiorari  granted  and  judg¬ 
ment  vacated  as  moot  337  U.S.  901,  a  particular  proceeding,  claimed  to  be  rulemaking,  was 
held  by  the  court  to  be  adjudicatory  in  character.  In  that  case  an  action  of  the  SEC, 
revoking  an  exemption  under  the  Public  Utilities  Holding  Company  Act  previously  granted 
to  the  appellant,  was  denominated  a  general  rule  by  the  agency.  The  court  held  the  pur¬ 
ported  rule  invalid  (as  to  the  particular  appellant  only)  because  the  requirements  for 
adjudicatory  hearings  had  not  been  met. 
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may  issue  instructions  to  its  staff  to  draft  an  opinion  granting  one  of  a  number 
of  competing  applications.  Nevertheless,  until  its  decision  is  released,  these  in¬ 
structions  are  subject  to  change-  Obviously,  each  preliminary  instructions  can¬ 
not  be  made  publicly  available  where  they  are  purely  a  part  of  the  intera-agency 
process  of  decision. 

In  connection  with  its  investigating,  inspecting  and  monitoring  activities  to 
enforce  the  Communications  Act,  the  Commission  maintains  a  comprehensive  set 
of  instruction  manuals  for  guidance  of  its  personnel  which  would  apparently  also 
be  required  to  be  made  available  for  public  inspection  under  this  subsection.  To 
the  extent  these  manuals  repeat  standards  to  be  met  by  licensees,  these  standards 
are  already  set  out  in  rules  available  to  the  public.  However,  manuals  also  con¬ 
tain  detailed  directions  to  the  staff  which  are  of  an  internal  nature,  which,  if 
publicly  available,  could  well  impede  or  reduce  the  effectiveness  of  the  investi¬ 
gating.  inspecting  and  monitoring  activities.  Such  instructions,  in  our  view, 
should  not  be  made  publicly  available. 

Finally,  “staff  manuals  and  instructions  to  the  staff”  would  include  many  intra¬ 
agency  memorandums.  The  objections  to  broad  disclosure  of  such  material  will 
be  discussed  in  connection  with  subsection  (e) . 

Indexing:  While  the  Commission  appreciates  the  possible  value  to  the  public 
of  the  index  which  would  be  required  by  this  subsection,  we  do  have  some  reser¬ 
vations  regarding  it. 

As  to  “*  *  *  statements  of  policy,  and  interpretations  adopted  by  the  agency 
and  affecting  the  public,”  which  would  have  to  be  indexed  and  made  available  for 
copying,  we  believe  some  clarification  is  needed.  In  many  cases,  the  Commis¬ 
sion’s  staff  sends  out  letters  interpreting  the  applicability  of  the  Communications 
Act  or  Commission  rules  to  a  particular  set  of  facts.  Generally  speaking,  such 
interpretations  do  not  involve  the  making  of  new  policy,  but  merely  cite  existing 
policies  previously  enunciated.  It  could  be  argued,  however,  that  such  inter¬ 
pretations  are  within  proposed  subsection  3(b),  thus  requiring  indexing  of  the 
letter  in  which  they  are  set  out.  If  this  interpretation  were  accepted,  agencies 
would  have  to  index  a  large  part  of  their  correspondence,  even  though  much  of  this 
material  would  be  ultimately  unimportant  or  cumulative  in  nature.  A  point  of 
diminishing  returns  would  soon  be  reached,  thus  undercutting  the  value  of  an 
agency’s  index. 

Therefore,  the  Commission  believes  that  the  indexing  requirement,  as  it  applies 
to  interpretations  or  statements  of  policy,  should  be  clarified,  either  in  the  body 
of  the  bill  (through  the  use  of  language  such  as  “formally  adopted”  or  “adopted 
by  direction  of  the  agency”)  or  through  the  legislative  history. 

We  also  question  the  usefulness  of  proposed  subsection  3(b) ,  generally  prohibit¬ 
ing  reliance  upon  unindexed  opinions,  etc.  Agency  rules,  both  procedural  and 
substantive,  must  be  published  in  the  Federal  Register  under  subsection  3(a),  and 
the  last  sentence  of  that  subsection  fully  protects  parties  in  the  event  of  any 
agency  failure  in  this  respect.  In  the  case  of  opinions,  orders,  statements  of 
policy  or  interpretations,  the  agency  need  not,  in  any  event,  cite  or  rely  upon 
them  in  any  particular  decision.  It  can  always,  if  it  wishes,  simply  repeat  or 
follow  reasoning  embodied  in  such  materials  which  is  pertinent  to  the  matter  un¬ 
der  consideration.  Under  the  proposed  subsection  3(b),  if  the  agency  had  de¬ 
cided  a  case  on  the  same  day  or  a  few  days  earlier  similar  to  one  under  consider¬ 
ation,  it  could  not  cite  the  decided  case  as  a  precedent,  even  if  it  were  directly 
controlling,  if.  because  of  insufficient  time,  that  earlier  case  has  not  been  in¬ 
dexed.  We  do  not  perceive  what  is  gained,  in  the  example  given,  by  requiring 
the  agency  to  issue  a  lengthy  opinion  (rather  than  citing  the  controlling  case  as 
is  the  custom  in  courts)  or,  as  an  alternative,  delaying  a  decision  until  an 
earlier  case  is  indexed. 

We  think  such  examples  could  be  multiplied.  We  suggest  that  the  sanction 
embodied  in  the  last  sentence  of  subsection  3(b)  is  not  an  effective  one  nor  is  it 
needed.  Rather,  reliance  should  be  placed  upon  the  agency  discharging  its  re¬ 
sponsibility  for  indexing  (subject  to  periodic  review  by  the  appropriate  congres¬ 
sional  committees). 

The  presence  of  the  last  sentence  of  subsection  3(b)  is  also  unclear  as  to 
whether  the  index  must  be  retroactive.  The  language  of  the  penultimate  sentence 
requires  indexing  of  matters  “adopted  *  *  *  after  the  effective  date  of  this  Act.” 
While  this  appears  designed  to  eliminate  a  retroactive  indexing  requirement, 
the  broad  and  stringent  provisions  of  the  last  sentence  relating  to  use  of  orders, 
etc.,  as  precedent  seems  to  make  a  retroactive  index  a  practical  necessity.  If 
it  is  not  intended  to  require  retroactive  indexing,  then  the  last  sentence  (unless 
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deleted  entirely  as  we  recommend)  should  also  include  language  to  show  that  it 
applies  only  to  opinions,  etc.,  “issued,  adopted,  or  promulgated  after  the  effective 
date  of  this  Act.”  If  retroactive  indexing  is  required,  agencies  will  need  to  be 
given  a  reasonable  time  and  sufficient  funds  to  comply  with  such  requirement. 

Subsection  3(c)  :  We  have  two  observations  to  make  concerning  this  sub¬ 
section. 

By  requiring  every  agency  to  make  all  of  its  records,  except  those  containing 
eight  specified  categories  of  information  set  out  in  subsection  (e),  promptly 
available  to  any  person,  this  bill  would  substantially  enlarge  the  categories  of 
material  and  records  which  would  be  open  to  the  public.  We  believe  that  S. 
1336  goes  too  far  in  this  direction. 

We  believe  that  in  the  absence  of  good  cause  shown,  it  is  sound  public  policy 
to  exclude  from  public  inspection  matters  prepared  by  agency  personnel  for  use 
within  the  agency,  such  as  memorandums  and  reports,  as  well  as  interagency 
memorandums,  letters,  and  reports  of  investigations.  See,  generally,  “Attorney 
General’s  Manual  on  the  Administrative  Procedure  Act,”  pp.  24-26. 

Secondly,  the  proposed  enforcement  procedure  also  appears  to  be  undesirable. 
It  reverses  the  normal  presumption  that  a  Government  agency  has  acted  properly 
and  in  accordance  with  law.  We  also  believe  that,  with  respect  to  this  Commis¬ 
sion  at  any  rate,  there  is  no  need  for  creating  a  new  cause  of  action  in  the 
district  courts.  A  Commission  refusal  to  make  records  available  for  public 
inspection  should  be  reviewable  by  a  person  aggrieved  in  the  same  manner  as 
other  agency  actions  under  section  402(a)  of  the  Communications  Act.  47  U.S.C. 
402(a),  and  the  Judicial  Review  Act  of  1950,  5  U.S.C.  1031-1042.  The  latter 
statute  contains  ample  provisions  to  insure  a  full  and  fair  review  of  the  agency’s 
actions,  without  the  time-consuming  and  unnecessary  resort  to  de  novo  trial  of 
the  entire  matter.  The  statute  limits  resort  to  the  courts,  properly  we  think,  to 
those  substantially  affected  by  an  agency  order.  If  there  were  to  be  a  different 
standard  as  to  standing  to  seek  review,  amendment  of  the  above-cited  provisions 
would  be  required.4 

Subsection  3(e)  :  As  stated  in  our  discussion  of  subsection  3(c),  we  believe 
that  the  provisions  for  public  disclosure  in  S.  1336  are  too  broad  or,  conversely, 
that  the  categories  of  information  exempted  from  public  disclosure  by  subsec¬ 
tion  3(e)  are  in  some  instances  either  too  narrow  or  need  clarification. 

Subsection  3(e)(5),  exempting  from  disclosure  “interagency  or  intra-agency 
memorandums  or  letters  dealing  solely  with  matters  of  law  and  policy,”  would  be 
difficult  to  interpret  and  would  not  protect  all  intra-agency  memorandums.  Most 
intra-agency  memorandums  of  necessity  deal  with  both  facts  and  law  or  policy. 
Furthermore,  subject  to  provisions  of  law  governing  separation  of  functions 
(,see.  5(c)  of  the  Administrative  Procedure  Act;  sec.  409(c)(1)  of  the 
Communications  Act),  the  Commission  should  be  able  to  receive  memorandums 
and  working  papers  from  the  staff  without  the  need  for  disclosing  such  working 
papers.  It  is  important  to  the  effective  functioning  of  the  Commission  that  mem¬ 
bers  of  its  staff  who  are  called  upon  for  advice  and  assistance  may  respond  upon 
a  confidential  basis.  If  staff  memorandums  are  to  be  examined  almost  routinely 
outside  the  Commission,  staff  advice  and  suggestions  will  inevitably  be  inhibited. 
We  stress  that  our  position  is  not  premised  on  any  desire  to  permit  agencies  to 
decide  cases  upon  extraneous  or  incorrect  bases  (indeed,  we  must  set  out  the 
factual  and  legal  bases  of  all  our  actions  and  these  bases  are  subject  to  review 
by  the  courts).  Rather,  our  aim  here  is  simply  to  permit  the  most  effective  and 
full  exchange  between  the  agency  members  and  their  staff — the  very  same  type 
of  exchange  permitted,  for  example,  between  judges  and  their  staffs.  The  same 
considerations  apply  to  correspondence  and  memorandums  exchanged  with  the 
executive  branch  (e.g„  the  Bureau  of  the  Budget)  or  with  other  agencies  (e.g.. 
the  Federal  Trade  Commission). 

Subsection  3(e)  (4)  recognizes  the  necessity  of  protecting  the  confidentiality 
of  trade  secrets  and  “commercial  or  financial  information”  obtained  by  the  agency 
from  the  public  and  “privileged  or  confidential.”  The  Commission  receives  in¬ 
formation.  which  by  rule  is  not  available  to  the  public,  pertaining  to  such  matters 
as  reports,  contracts,  maps,  etc.,  in  connection  with  the  valuation  of  common 
carrier  property  (47  U.S.C.  213)  ;  contracts  relating  to  foreign  wire  or  radio 
communications  whose  disclosure  would  place  American  communication  com¬ 
panies  at  a  competitive  disadvantage  (47  U.S.C.  412)  ;  and  certain  technical  data 


4  Adoption  of  a  different  standard  allowing  any  person  to  obtain  review,  irrespective 
of  bis  interest  or  aggrievement,  would  raise  serious  legal  and  poliev  questions.  Of.  dis¬ 
senting  opinion  of  Douglas  ,T..  Rcripps-Howard  Radio ,  Inc.  v.  Federal  Communications 
Commission,  316  U.S.  4,  18  (1941). 
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furnished  the  Commission  by  manufacturers  of  radio  equipment  (Commission 
rules,  §  0.417,  47  CFR  0.417).  We  believe  it  would  be  undesirable  to  make  all 
of  this  information  automatically  available  to  any  person,  rather  than  retaining 
the  Commission’s  present  discretion.  It  is  not  clear,  however,  whether  the  phrase 
“commercial  or  financial  information  obtained  from  the  public  and  privileged 
or  confidential"  [emphasis  supplied]  is  broad  enough  to  include  all  the  above- 
described  information. 

We  are  also  concerned  with  the  meaning  of  subsection  3(e)  (7),  which  exempts 
from  public  disclosure  “investigatory  files  compiled  for  law  enforcement  purposes 
except  to  the  extent  available  by  law  to  a  private  party.”  It  is  not  clear  at 
what  point  letters,  memorandums,  complaints,  etc.,  become  an  “investigatory  file” 
within  the  meaning  of  this  provision.  If  this  provision  is  not  intended  to  apply 
until  an  investigation  is  undertaken  by  the  Cominisson  staff,  then  the  complaint 
initiating  an  investigation  would  have  to  be  made  public  upon  request.  Such 
a  result  would  be  highly  undesirable.  For  example,  the  Commission  has  received 
confidential  information  in  the  past  from  broadcast  station  employees  who 
charged  that  the  station  was  being  operated  in  violation  of  the  law  or  Commis¬ 
sion  rules  or  policies.  Such  information  might  not  be  forthcoming  if  it  could 
not  be  supplied,  initially  at  least,  on  a  confidential  basis. 

Should  S.  1336  be  adopted,  we  also  suggest  that  a  ninth  category  be  added  to 
exempt  from  the  broad  disclosure  provisions  of  S.  1336  all  material  in  adjudica¬ 
tory  cases,  the  procedure  for  which  is  governed  by  sections  5,  7,  and  8  of  the  act. 

SECTION  4 - RULEMAKING 

This  section  would  add  some  desirable  features  to  the  Administrative  Pro¬ 
cedure  Act.  Specifically,  the  provision  which  confirms  an  agency’s  right  to  con¬ 
sult  informally  with  interested  persons  prior  to  notice  of  proposed  rulemaking  is 
desirable  inasmuch  as  it  permits  an  agency  to  avail  itself  of  private  expertise  in 
various  fields. 

There  are,  however,  certain  provisions  in  this  section  which  the  Commission 
believes  to  be  undersirable. 

Subsection  4(c)  :  Among  other  things,  this  subsection  affords  interested  persons 
“an  opportunity  to  present  [views]  orally  unless  the  agency  determines  that  oral 
argument  is  inappropriate  or  unwarranted.” 

We  do  not  believe  that  there  should  be  any  Government-wide  presumption  in 
favor  of  oral  argument  in  the  case  of  rulemaking.  Whatever  the  experience 
of  other  agencies,  we  have  not  found  such  argument  to  be  presumptively  useful 
in  rulemaking  proceedings.  Rather,  we  have  afforded  oral  argument  only  in 
specific  instances  representing  a  small  percentage  of  our  rulemaking  proceedings. 
We  suggest  retention  of  the  present  language. 

In  addition,  if  our  suggestion  that  ratemaking  be  continued  to  be  treated  as 
rulemaking  be  adopted,  then  subsection  4(c)(2)  of  the  bill  would  prevent  the 
Commission's  Common  Carrier  Bureau  from  issuing  a  recommended  decision  in 
ratemaking  cases. 

As  we  pointed  out  above  in  discussing  section  2,  our  Common  Carrier  Bureau 
now  prepares  recommended  decisions.  To  preserve  this  worthwhile  procedure 
we  would  suggest  that  the  bill  be  amended  to  permit  issuance  of  a  recommended 
decision  by  any  responsible  officer. 

Subsection  4(d)  :  This  subsection  would  permit  an  agency  to  issue  an  emer¬ 
gency  rule  without  the  notice  and  procedure  provided  by  subsections  (b)  and 
(c)  in  any  situation  in  which  it  finds  such  action  is  “necessary  in  the  public 
interest.”  We  suggest  retention  of  the  present  language  of  subsection  4(a)  of 
the  Administrative  Procedure  Act  (i.e.,  “*  *  *  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary,  or  contrary  to  the  public  interest”). 

While  we  have  rarely  used  this  authority,  there  have  been  instances  where 
such  notice  was  impracticable  or  unnecessary,  but  where  the  situation  could 
not  be  described  as  one  where  the  rule’s  adoption  without  notice  was  “necessary 
in  the  public  interest.”  We  would  also  suggest  that  rather  than  requiring  notice 
and  rulemaking  to  extend  an  “emergeny  rule”  beyond  6  months,  the  rule  be 
regarded  as  finally  adopted,  and  parties  be  permitted  to  file  petitions  for  recon¬ 
sideration  thereof  (cf.  sec.  405  of  the  Communications  Act  of  1934,  47  U.S.C. 
405).  This  would  have  the  advantage  of  avoiding  unnecessary  rulemaking 
proceedings. 

Subsection  4(h)  :  In  recasting  the  exceptions  from  the  notice  requirements 
of  subsection  4(a)  of  the  Administrative  Procedure  Act,  subsection  4(h)  of  the 
bill  eliminates  the  present  exemptions  for  rules  of  agency  procedure  or  prac¬ 
tice.  We  strongly  urge  that  this  exemption  be  continued.  The  Commission 
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recognizes  that  notice  and  public  procedure  are  appropriate  in  some  instances 
with  respect  to  rules  of  practice  and  procedure ;  it  has  accordingly  employed 
such  procedures  where  it  believed  that  a  useful  purpose  would  be  served  there¬ 
by.  But  in  the  great  majority  of  cases,  the  Commission  has  adopted  or  revised 
its  rules  of  practice  and  procedure  without  notice  and  the  procedures  specified 
in  section  4(b)  of  the  Administrative  Procedure  Act.  Experience  would  indi¬ 
cate  that,  with  but  a  few  isolated  exceptions,  affording  notice  in  these  cases 
would  have  accomplished  nothing  but  delay.  With  regard  to  those  few  excep¬ 
tions,  petitions  for  reconsideration  (see  sec.  405  of  the  Communications  Act, 
47  U.S.C.  405)  afforded  ready  and  full  opportunity  to  bring  to  the  agency’s 
attention  any  matters  which  interested  persons  believed  should  be  considered 
by  the  agency.  In  other  instances,  instead  of  employing  notice  and  public 
procedures,  the  Commission  held  a  series  of  conferences  with  representatives 
of  the  bar  group  interested  in  the  proposed  procedural  changes  and  issued 
rules  after  they  had  been  refined  by  the  process  of  conferences.  In  short, 
we  believe  that  there  should  be  no  compulsory  requirement  for  notice  and  sec¬ 
tion  4(b)  4(c)  of  S.  1336  procedures  with  respect  to  rules  of  practice  or 
procedure — that  rather  the  matter  should  be  left  to  the  discretion  of  the  agency 
based  upon  its  evaluation  of  what  procedure  is  appropriate  as  to  the  particular 
rule  under  consideration. 

Section  4  of  S.  1336  also  removes  from  section  4(a)  of  the  Administrative 
Procedure  Act  the  exemption  from  the  notice  and  public  procedures  require¬ 
ment  of  that  section  for  “general  statements  of  policy.”  Although  we  recog¬ 
nize  that  “general  statements  of  policy”  may  be  defined  as  rulemaking  under 
the  present  Administrative  Procedure  Act  and  S.  1336,  we  do  not  believe  it 
is  desirable  to  require  the  Commission  to  resort  to  the  comparatively  lengthy 
procedures  of  notice  and  opportunity  for  interested  parties  to  comment  every 
time  it  wishes  to  issue  a  policy  statement. 

Policy  statements,  unlike  other  “rules,”  do  not  have  the  force  of  law  and 
do  not  subject  persons  to  any  of  the  sanctions  applicable  to  violation  of  a 
rule.5  They  do  not  determine  future  proceedings  as  do  formal  rules.  It  is 
highly  desirable  that  agency  views  be  made  public  as  quickly  as  possible,  and 
the  requirement  that  policy  views  be  expressed  only  after  rulemaking  proceed¬ 
ings  would  have  only  the  effect  of  delaying  announcement  of  such  views  even 
where  they  were  in  fact  being  brought  to  bear  in  individual  proceedings.  Rule- 
making  procedures,  although  sometimes  desirable  for  policy  announcements, 
should  not  be  made  mandatory. 

SECTION  5 - ADJUDICATION 

Subsection  5(a)(5)  :  Permits  modified  or  abridged  hearing  procedure  “*  *  * 
by  consent  of  the  parties  in  such  proceedings  as  the  agency  may  designate.” 
The  Communications  Act  (sec.  309(e),  47  U.S.C.  309(e))  presently  entitles 
a  party  to  a  “full  hearing.”  Thus,  a  question  of  interpretation  may  be  raised 
as  to  the  type  of  hearing  required.  We  believe  it  should  be  made  clear  that 
the  agency  may  use  abridged  procedures  and  that  a  “full  hearing”  require¬ 
ment,  such  as  under  section  309  of  the  Communications  Act,  may  be  waived. 

Subsection  5(a)  (6)  :  We  have  already  set  out  our  objection  to  these  pro¬ 
visions  as  they  apply  to  ratemaking  proceedings.  In  addition,  we  are  con¬ 
cerned  whether  the  last  sentence  in  subsection  5(a)(6)(A)  might,  in  some 
instances,  be  construed  to  preclude  the  Commission  from  receiving  the  assist¬ 
ance  of  its  staff,  such  as  the  General  Counsel.  This  advice  is  now  permitted 
under  a  1961  amendment  to  section  409(c)  of  the  Communications  Act  (47 
U.S.C.  409(c)).  For  example,  the  word  “advocating”  in  this  subsection  raises 
the  question  whether  the  General  Counsel,  if  he  “advocated”  the  Commission’s 
position  in  court,  would  be  bared  from  advising  the  agency  in  any  remand  pro¬ 
ceeding.  We  do  not  so  interpret  subsection  5(a)  (6)  (A),  but  believe  it  should 
be  amended  to  read  “before”  in  lieu  of  “for”  in  line  24  in  order  to  remove  any 
doubt. 

SECTION  6 — ANCILLARY  MATTERS 

Subsection  6(e)  :  The  Commission  believes  that  this  section  is  too  broad  in 
the  following  respect.  It  changes  the  present  requirement  of  a  statement  of 
“general  relevance”  and  “reasonable  scope”  before  a  subpena  can  issue  in  ad- 


5  Cf .  Airport  Commission  of  Forsyth  County,  N.C.  v.  CAB,  300  F.  2d  185,  18S  (C.A.  4) 
(1962). 
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judicatory  cases,  and  apparently  parties  would  now  be  entitled  in  such  cases 
to  have  them  issued  as  of  right,  subject,  of  course,  to  being  quashed.  The 
present  requirement  (i.e.,  a  statement  or  showing  of  general  relevance  and  rea¬ 
sonable  scope  of  the  evidence  sought  prior  to  issuance  of  a  subpena)  is,  in  our 
opinion,  more  conducive  to  the  orderly  conduct  of  adjudicatory  cases. 

Subsection  6(g)  :  We  suggest  that  language  such  as  “or  a  day  upon  which 
the  offices  of  an  agency  are  closed  for  any  part  of  its  ordinary  business  hours,” 
be  added  to  include  any  contingency  not  covered  by  “half  holiday.” 

Subsection  6(h)  :  As  to  discovery  procedures,  the  Commission  lias  under 
study  a  similar  recommendation  of  the  administrative  conference.  Because 
our  study  of  this  matter  is  not  complete,  it  would  be  inappropriate  to  attempt 
to  offer  definitive  comments  at  this  time. 

Subsection  6(k)  :  By  deleting  the  phrase  “in  its  sound  discretion”  this  sub¬ 
section  now  makes  it  mandatory  that  an  agency  act  upon  requests  for  declara¬ 
tory  orders.  The  Commission  believes  the  agency  should  be  allowed  some 
discretion  in  this  area  because  declaratory  orders  are  not  suitable  in  many 
situations  and  are  subject  to  possible  abuse. 

SECTION  7 - HEARINGS 

Subsection  7(b)  :  This  subsection  is  desirable.  We  would  suggest,  however, 
that  the  officer’s  authority  be  made  subject  to,  or  in  accordance  with,  any  rules 
formulated  by  the  agency. 

Subsection  7(e)  :  This  section  would  limit  interlocutory  appeals.  We  have 
some  questions  as  to  the  appropriateness  of  across-the-board  treatment  in  this 
area.  The  Commission,  for  example,  in  1964  considered  the  question  of  limiting 
interlocutory  appeals  and  decided  against  any  limitations.  The  reasons  for 
our  decision  are  set  forth  in  Report  and  Order  FCC  64-400,  a  copy  of  which 
is  enclosed.  As  will  be  seen,  such  appeals  are  heard  by  the  employee  review 
board  (and  thus  do  not  constitute  additional  workload  on  the  agency  members), 
have  not  been  too  numerous,  and  have  been  allowed  in  order  to  avoid  a  serious 
error  necessitating  a  remand  at  a  later  date,  with  all  the  consequent  delay 
and  detriment  to  the  public  interest.  In  short,  we  believe  that  the  best  approach 
to  interlocutory  appeals  is  to  give  agencies  discretion  to  tailor  their  procedures 
regarding  such  appeals  to  their  own  needs. 

SECTION  8 - DECISIONS 

Subsection  8(a)  :  The  present  subsection  8(a)  provides  that  the  record  may 
be  certified  to  the  agency  for  initial  decision.  Section  409(a)  of  the  Communi¬ 
cations  Act  provides  that  cases  of  adjudication  (as  defined  by  the  Administrative 
Procedure  Act  which  have  been  designated  for  hearing  are  to  be  decided  by 
the  person  conducting  the  hearing,  except  where  such  person  becomes  unavail¬ 
able  to  the  Commission  or  where  the  Commission  finds  upon  the  record  that 
due  and  timely  execution  of  its  functions  imperatively  and  unavoidably  requires 
that  the  record  be  certified  to  the  Commission  for  initial  or  final  decision.  In 
view  of  the  provisions  of  section  409(d)  of  the  Communications  Act  (47  U.S.C. 
409(d)),6  it  would  appear  that  the  Commission  would  still  retain  the  authority 
to  certify  the  record  to  itself  for  decision  upon  the  foregoing  finding.  If  there 
is  any  doubt  on  this  question,  it  should  be  clarified,  either  in  the  statute  or  the 
legislative  history.  We  believe  that  the  foregoing  authority  is  useful  and 
should  be  available  to  the  Commission. 

Subsection  8(c)  :  Subsection  8(c)  permits  an  appeal  to  the  agency  from  an 
initial  decision  only  upon  five  listed  grounds.  We  think  that  the  list  is  too 
restrictive  and  probably  unnecessary.  Thus,  under  S.  1836,  a  party  could  not 
seek  review  on  the  ground  that  an  established  policy  should  be  changed  or 
abandoned.  We  think  the  right  to  seek  review  should  not  be  fettered.  Further¬ 
more,  by  making  the  standard  on  findings  of  fact  whether  or  not  the  findings 
are  “clearly  erroneous,”  the  proposal  would  substantially  change  existing  law. 
Under  present  law,  the  agency  may  make  its  own  findings  upon  the  record  as 
a  whole,  Universal  Camera  v.  N.L.R.B.,  340  U.S.  474 ;  Federal  Communications 
Commission  v.  Allentown  Broadcasting  Corp.,  349  U.S.  358,  and  it  is  not  re¬ 
stricted  to  overturning  only  those  findings  of  an  examiner  which  are  “clearly 


6  Sec.  409((d)  provides  that  the  provisions  of  sec.  409  (a),  (b),  and  (c)  supersede  those 
of  the  Administrative  Procedure  Act,  to  the  extent  there  may  be  a  conflict. 
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erroneous.”  We  believe  that  the  responsibility  of  an  agency,  or  reviewing 
board,  is  such  that  no  change  should  be  made  in  the  present  standard  of  review 
of  an  examiner’s  decision.  We  therefore  recommend  deletion  of  the  language 
of  subsection  8(c)  (1)  following  the  word  “thereof”  in  line  24  on  page  25 
through  the  first  eight  words  on  line  6  of  page  26. 

For  the  same  reasons  we  believe  the  last  sentence  of  subsection  8(c)(1), 
which  limits  review  to  the  questions  raised  by  the  exceptions  to  be  undesirable. 
This  problem  can  adequately  be  dealt  with  by  agency  rule  which  preserve  the 
agency’s  discretion.  In  this  connection,  we  believe  it  would  be  desirable  for 
the  act  to  continue  to  make  clear,  as  the  Administrative  Procedure  Act  now  does, 
that  when  an  examiner’s  decision  is  on  review  before  the  agency,  the  agency 
may  raise  any  issue  it  deems  relevant,  whether  or  not  the  parties  raised  the 
question  on  exceptions.  This  would  clearly  preserve  the  agency’s  ability  to 
serve  the  paramount  public  interest.  This  point  is  of  particular  importance  in 
the  communications  field,  where  the  statute  has  been  enacted  primarily  to 
protect  the  public  interest  rather  than  to  adjudicate  conflicting  claims  of  private 
parties.  See  Federal  Communications  Commission  v.  Pottsville  Broadcasting 
Co.,  309  U.S.  134,  138. 

Further,  under  subsection  S(c)  (4),  the  agency  could  not,  on  its  own  motion, 
order  the  case  before  it  for  review,  except  where  it  finds  that  the  decision  is 
contrary  to  law  or  policy,  that  it  wishes  to  reconsider  the  policy,  or  that  a 
novel  question  of  policy  is  involved.  Again,  we  do  not  think  there  should  be  any 
limitation  upon  the  agency’s  right  to  call  a  case  before  it  for  review. 

As  pointed  out  above,  the  agency  (or  review  board)  should  have  plenary 
power  to  review  rather  than  being  dependent  upon  the  parties  to  raise  issues 
before  it.  The  requirement  in  subsection  8(c)  (4)  that  an  agency  remand  a 
case  before  it  on  review  to  the  presiding  officer  if  the  agency  raises  any  issue 
of  fact  it  deems  material,  is  also  undesirable.  Just  as  an  agency  should,  in  our 
opinion,  have  plenary  power  to  review  cases  on  its  own  motion,  it  should  also 
have  the  option  to  resolve  any  issues  of  material  fact,  provided  that  the  record 
contains  adequate  evidence  on  the  issue.  Of  course,  a  remand  to  the  examiner 
would  be  necessary  where  additional  evidence  is  needed.  To  hamstring  the 
agency  in  this  respect  could  cause  unnecessary  and  burdensome  delays  in  the 
hearing  process. 

Appeals  boards:  The  revised  statute  provides  in  subsection  8(c)(2)  for  the 
establishment  of  appeal  boards,  “except  where  specific  appellate  procedures  are 
provided  by  statute.”  We  interpret  this  language  to  exempt  the  Commission 
from  the  remainder  of  the  provisions  of  subsection  8(c)  dealing  with  appeal 
boards,  since  Congress  in  1961  (Public  Law  97-192)  amended  the  Communi¬ 
cations  Act  to  provide  a  detailed  scheme  for  a  Commission  review  board  (see 
sec.  5(d),  Communications  Act,  47  U.S.C.  155(d)).  We  would  hope  that  the 
proposed  statute  would  be  made  clear  on  this  score,  since  the  Commission, 
on  the  basis  of  experience,  has  found  its  review  board  provisions  to  be 
highly  successful  and  desirable.7 

SECTION  10 - JUDICIAL  REVIEW 

Section  10 :  Under  existing  law,  judicial  review  may  not  be  had  where  “agency 
action  is  by  law  committed  to  agency  discretion.”  The  introductory  clause  of 
section  10  would  subject  agency  actions  involving  agency  discretion  to  judicial 
review  unless  such  “review  of  agency  discretion  is  precluded  by  law.”  The 
impact  of  the  proposed  change  is  difficult  to  assess  because  we  are  not  sure 
what  it  is  aimed  at  or  what  need  exists  for  making  the  change.  In  the 
absence  of  more  information,  we  would  prefer  that  the  settled  law  in  this 
area  not  be  disturbed. 

Subsection  10(a)  :  Under  the  present  law  any  person  directly  and  substan¬ 
tially  adversely  affected  or  aggrieved  may  appeal  final  Commission  actions,  47 
U.S.C.  402  (a)  and  (b)  ;  F.C.C.  v.  Sanders  Brothers  Radio  Station,  309  U.S.  470; 
Rational  Broadcasting  Co.  (ICO A)  v.  F.C.C. ,  76  U.S.  App.  D.C.  238,  241,  132 
F.  2d  545,  548,  aff’d.  319  U.S.  239 ;  see  also  National  Coal  Association  v.  F.P.C., 


7  In  the  event  S.  1336  is  construed  to  change  any  of  the  procedures  of  the  Commission’s 
review  board,  we  would  have  objections  to  the  appeal  board  procedures.  As  one  example, 
mandatory  requirement  for  oral  argument  before  the  agency  was  expressly  deleted  from  the 
Communications  Act  in  the  1961  amendments.  We  think  the  reason's  for  its  deletion 
are  equally  applicable  to  the  Commission’s  review  board  and  the  requirement  in  subsec¬ 
tion  8(c)  (2)  for  mandatory  oral  argument  before  the  review  board  should  be  deleted. 
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89  U.S.  App.  D.C.  185,  191  F.  2d  462 ;  Seaboard  &  Western  Airlines  v.  Civil 
Aeronautics  Board,  87  U.S.  App.  D.C.  64,  181  F.  2d  515,  cert.  den.  339  U.S.  963. 
The  Commission  would  not  be  affected  by  the  deletion  from  section  10  of  the 
grant  of  standing  to  those  “suffering  legal  wrong,”  because  those  aggrieved 
have  standing  and  they  are  a  wider  category.  However,  the  change  in  langu¬ 
age  from  “adversely  affected  or  aggrieved  by  such  action  within  the  meaning 
of  any  relevant  statute”  to  “adversely  affected  in  fact  by  any  reviewable  agency 
action”  is  not  clear.  We  are  aware  of  no  need  for  changing  the  long-established 
standards  in  this  area  which  have  been  judicially  construed  and  approved.  At 
the  least,  the  legislative  history  should  make  clear  just  what  change  is  intended 
through  use  of  the  new  language. 

Subsection  10(b)  :  Inasmuch  as  subsections  402  (a)  and  (b)  of  the  Communi¬ 
cations  Act  (47  U.S.C.  402(a)  (b))  expressly  provide  for  judicial  review  of 
final  Commission  actions  in  a  specific  court  (i.e.,  U.S.  Courts  of  Appeal)  the  pro¬ 
visions  of  subsection  (b)  giving  the  district  courts  jurisdiction  to  review  agency 
action  would  not  be  applicable  to  this  Commission. 

We  believe  it  should  be  made  clear  that  the  provision  in  subsection  (b)  giv¬ 
ing  the  district  courts  “jurisdiction  to  protect  the  other  substantial  rights  of 
any  person  in  an  agency  proceeding,”  is  not  meant  to  overturn  the  established 
law  as  to  exhaustion  of  administrative  remedies  and,  with  certain  exceptions 
developed  by  the  courts,  the  preclusion  of  interlocutory  appeals. 

SECTION  12 - CONSTRUCTION  AND  EFFECT 

The  Commission  believes  that  the  last  sentence  of  subsection  12(a)  should 
be  clarified  either  in  the  bill  itself  or  the  legislative  history. 

As  we  have  pointed  out  previously,  some  of  our  procedures  (e.g.,  subsection  5 
(d)  and  section  409,  47  U.S.C.  155(d),  47  U.S.C.  409)  would  be  in  conflict  with 
the  present  Administrative  Procedure  Act,  except  for  the  provision  in  subsec¬ 
tion  409(c)  of  the  Communications  Act  which  states  that  the  provisions  of  that 
section  and  subsection  5(d)  shall  be  held  to  supersede  and  modify  the  Admin¬ 
istrative  Procedure  Act  to  the  extent  they  do  conflict. 

The  authority  given  the  Commission  under  these  two  sections  is  highly 
desirable  and  we  would  be  opposed  to  its  removal. 

Since  the  last  sentence  of  subsection  12(a)  of  the  bill  could  be  interpreted  to 
repeal  all  existing  legislation  inconsistent  with  the  Administrative  Procedure 
Act  as  amended  by  S.  1336,  we  believe  Congress  should  qualify  the  last  sentence 
to  make  clear  that  existing  legislation  expressly  exempting  certain  procedures 
from  the  present  Administrative  Procedure  Act  would  also  exempt  these  laws 
from  the  Administrative  Procedure  Act  as  amended. 

(Adopted  June  4,  19655.  See  attached  separate  views  of  Commissioner  Lee 
Loevinger ;  Commissioner  Wadsworth  not  participating.) 

Separate  Views  of  Commissioner  Lee  Loevinger  on  S.  1336,  89th  Congress, 
Amendments  to  the  Administrative  Procedure  Act 

Concern  about  the  procedure  of  the  Federal  administrative  agencies  has  been 
widespread  at  least  since  1938,  when  Attorney  General  Plomer  Cummings,  at 
the  direction  of  President  Roosevelt,  appointed  a  committee  to  study  administra¬ 
tive  procedures.  The  reports  of  this  committee  were  the  subject  of  extensive 
hearings  and  consideration  in  Congress  in  1941,  but  the  subject  was  pushed 
aside  for  more  urgent  matters  during  the  war.  In  1945,  Congress  resumed  con¬ 
sideration  of  legislation  in  this  field  and  the  Administrative  Procedure  Act  was 
finally  adopted  by  both  Houses  of  Congress  without  a  dissenting  vote  and 
became  law  on  June  11, 1946. 

There  has  now  been  two  decades  of  experience  under  the  Administrative 
Procedure  Act.  It  is  evident  that  the  provisions  of  that  act  were  reasonable, 
practical,  and  limited  in  scope.  While  much  improvement  in  administrative 
procedure  was  effected  by  the  1946  act,  the  area  and  activity  of  administrative 
law  have  continued  to  expand  since  1946  and  further  consideration  of  and 
progress  in  this  field  is  appropriate  and  timely.  This  was  recognized  by  Presi¬ 
dent  Kennedy  and  the  administrative  agencies  themselves  in  establishing  the 
temporary  Administrative  Conference  which  was  set  up  by  an  Executive  order  in 
1961.  In  December  1962,  the  Administrative  Conference  rendered  a  final  report 
containing  a  number  of  specific  and  detailed  recommendations. 
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In  my  view,  S.  1336  is  an  attempt  to  modernize  and  improve  the  Administra¬ 
tive  Procedure  Act  in  the  light  of  two  decades  of  experience  and  the  extensive 
study  and  consideration  of  this  field  that  has  been  given  by  the  many  scholars 
and  the  numerous  departments,  agencies,  and  officials  who  have  participated 
in  one  way  or  another  in  the  consideration  of  this  subject.  The  changes  proposed 
by  S.  1336  are,  in  general,  limited,  modest,  reasonable,  and  desirable.  Except 
for  a  few  relatively  minor  details,  principally  involving  draftsmanship,  this  bill 
appears  to  be  highly  desirable  and  to  represent  a  small  but  significant  forward 
step  in  the  development  of  administrative  law. 

These  views  are  based  not  only  on  2  years  experience  as  a  member  of  the 
Federal  Communications  Commission,  but  also  on  more  than  25  years  experience 
as  a  lawyer,  during  which  time  I  have  served  as  a  staff  member  of  both  an 
administrative  agency  and  the  Department  of  Justice,  have  spent  many  years 
as  a  practicing  lawyer  dealing  with  Federal  administrative  agencies  and  Fed¬ 
eral  courts,  and  have  had  some  experience  as  an  appellate  judge  and  a  university 
lecturer  in  law. 

The  official  comments  of  the  FCC  on  S.  1336  make  a  perfunctory  reference  to 
desirable  changes  that  might  be  effectuated  by  this  bill  but  then  proceed  to  oppose 
almost  every  significant  amendment  of  present  law  contained  in  the  bill.  My 
analysis  of  the  bill  and  of  the  FCC  comments  leads  me  to  conclude  that  the 
opposition  is  based  principally  upon  the  ground  that  the  bill  would  change  some 
present  practices  and  thereby  cause  some  trouble  and  inconvenience.  As  I  do 
not  see  any  more  substantial  grounds  of  opposition  to  most  provisions  of  the  bill, 
and  as  I  think  the  desirable  features  of  the  bill  are  far  more  important  than  the 
slight  inconvenience  it  might  cause  by  changing  present  administrative  practice, 
it  seems  proper  to  state  my  separate  views  in  support  of  S.  1336. 

For  purposes  of  clarity  and  contrast,  I  present  my  comments  under  the  same 
headings  as  those  used  by  the  FCC. 

SECTION  2 — DEFINITIONS 

The  Administrative  Procedure  Act  in  its  present  form  is  somewhat  ambiguous 
in  defining  rulemaking;  and  it  is  proposed  to  correct  and  clarify  this.  Rule- 
making  is  a  legislative  type  of  agency  action  and  normally  refers  to  the  promul¬ 
gation  of  a  general  principle  which  operates  in  the  future  and  is  primarily  con¬ 
cerned  with  policy  considerations.  See  Attorney  General’s  manual  on  the  Admin¬ 
istrative  Procedure  Act,  page  14.  However,  the  present  Administrative  Pro¬ 
cedure  Act  defines  “rule”  to  mean  any  agency  statement  “of  general  or  particular 
applicability  and  future  effect  *  *  This  is  of  such  broad  scope  that  it  would 
include  even  licensing  activity  but  for  the  fact  that  licensing  is  specifically  stated 
to  be  adjudication. 

The  significance  of  the  difference  between  rulemaking  and  adjudication  is 
that  adjudication  requires  the  observance  of  procedural  safeguards  which  insure 
that  every  interested  party  has  an  opportunity  to  present  evidence  and  argu¬ 
ments  and  the  decision  must  be  made  on  the  record.  Rulemaking,  on  the  other 
hand,  generally  involves  a  less  formal  precedure  and  permits  the  consideration 
of  matters  not  made  a  part  of  the  record  on  the  theory  that  in  legislating,  policy¬ 
makers  may  sometimes  rely  upon  inarticulate  or  intuitive  apprehensions  rather 
than  explicit  evidence. 

The  Commission  memorandum  objects  to  the  revision  of  the  definition  because 
this  would  change  ratemaking  from  rulemaking  to  adjudication  under  the  act. 
It  is  said  that  this  is  inappropriate  because  ratemaking  is  policymaking  for  the 
future.  It  is  also  said  that  this  would  be  undesirable  because  it  would  result  in 
separating  the  Commission  from  its  “expert  staff.” 

It  does  not  seem  to  me  that  either  of  these  arguments  has  much  force.  Rate¬ 
making  is  no  more  policymaking  for  the  future  than  is  licensing.  It  is  true  that 
ratemaking  is  differentiated  from  a  proceeding  involving  the  imposition  of 
sanctions  for  past  conduct.  However,  ratemaking  is  very  similar  to  licensing, 
which  also  involves  making  orders  with  respect  to  future  conduct.  No  one  sug¬ 
gests  that  licensing  should  not  be  handled  in  an  adjudicatory  manner.  The 
same  considerations  which  require  licensing  to  be  handled  in  an  adjudicatory 
manner  are  equally  applicable  to  ratemaking.  Ratemaking  involves  primarily 
private  rights  and  in  every  significant  aspect  is  more  similar  to  licensing  than 
it  is  to  legislation. 

There  is  little  substance  to  the  argument  that  it  is  a  hardship  to  separate 
the  Commission  from  its  rate  “experts”  at  the  point  of  decision.  The  matters 
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involved  in  ralemaking  are  far  less  technical  than  the  numerous  engineering 
considerations  involved  in  broadcast  licensing.  There  is  no  more  reason  for- 
permitting  the  staff  members  who  participate  in  the  early  adversary  aspects  of 
ratemaking  to  advise  the  Commission  at  the  point  of  decision  than  there  would 
be  to  adopt  a  similar  rule  with  respect  to  licensing. 

The  Commission  comment  argues  that  the  practice  of  requiring  the  Chief  of 
the  Common  Carrier  Bureau  to  issue  an  initial  decision  insures  that  the  “parties 
are  fully  apprised  of  the  position  of  the  staff  and  are  given  opportunity  to  present 
their  views  to  the  Commission.”  The  irrelevance  of  this  argument  can  be  illus¬ 
trated  by  the  fact  that  it  is  equally  applicable  to  the  prosecuting  attorney  in  a 
criminal  case.  The  defense  in  a  criminal  case  is  fully  apprised  of  the  prosecutor’s 
position  by  the  end  of  the  trial  and  has  full  opportunity  to  present  its  views  to  the 
tribunal.  Indeed,  this  same  thing  is  true  of  every  party  who  participates  openly 
in  any  adversary  proceeding.  However,  it  has  never  previously  been  argued 
that  mere  disclosure  of  one  party’s  position  to  his  adversary  is  any  reason  for 
permitting  an  adverse  party  to  consult  with  the  tribunal  at  the  time  of  decision 
without  giving  all  parties  the  same  privilege. 

The  very  facts  which  have  required  the  creation  of  the  independent  regulatory 
agencies  argue  for  a  separation  of  functions  within  those  agencies,  in  the  manner 
proposed  by  the  bill.  There  would  be  no  need  for  regulatory  agencies  unless 
there  were  some  differences  in  viewpoint  and  interest  between  the  regulated 
utilities  (or  other  enterprises)  and  the  consuming  public.  Both  the  consuming 
public  and  the  public  utility  are  entitled  to  have  able,  eager,  and  dedicated  ad¬ 
vocacy  of  their  respective  viewpoints  and  interests  before  the  regulatory  agency. 
Both  are  also  entitled  to  have  impartial  and  disinterested  consideration  of  their 
evidence  and  arguments  by  the  agency  which  makes  the  decisions  involving 
regulation.  Neither  is  entitled  to  have  its  advocates  sit  as  members  of  the 
deciding  agency,  or  to  advise  the  agency  on  an  ex  parte  basis  at  the  time  of 
decision. 

The  Commission  staff  quite  properly  takes  an  attitude  that  is  skeptical  and 
adverse  to  that  of  the  regulated  utility  in  ratemaking  proceedings.  The  Com¬ 
mission  is  best  informed  and  the  public  interest  is  best  protected  by  a  play  of 
truly  adverse  advocates.  However,  under  American  concepts  of  law  we  cannot 
have  it  both  ways.  We  cannot  have  the  staff  of  the  Commission  act  as  truly 
skeptical  and  adverse  advocates  and  also  as  impartial  and  dispassionate  judges. 
If  the  Commission  staff  is  to  perform  its  function  of  inquiry  and  advocacy  ade¬ 
quately  then  it  cannot  sit  with  the  Commission  in  the  final  adjudicatory  process. 

The  Commission  itself  treats  the  Common  Carrier  Bureau  as  a  separate  and 
quasi-independent  entity  with  its  own  viewpoint,  by  giving  it  the  right  to  appear 
and  argue  before  the  Commission  in  adjudicatory  matters  in  which  it  professes 
an  interest.  The  Common  Carrier  Bureau  does  not  appear  to  represent  the 
Commission  viewpoint,  for  in  some  cases  a  single  applicant  may  be  forced  to 
confront  one  attorney  representing  the  Common  Carrier  Bureau  and  another 
attorney  representing  the  Broadcast  Bureau,  each  of  which  will  have  his  own 
allocation  of  time  and  present  his  own  argument.  The  Common  Carrier  Bureau 
which  thus  appears  and  argues  before  the  Commission  as  an  interested  party  in 
various  cases,  and  which  appears  as  an  advocate  in  the  early  stages  of  rate- 
making  cases,  is  the  same  Common  Carrier  Bureau  which  is  now  said  to  be  an 
indispensable  counsel  and  adviser  to  the  Commission  in  determining  and  writing 
its  decision  in  ratemaking  proceedings.  It  seems  to  me  that,  despite  the  out¬ 
standing  qualifications  of  our  Common  Carrier  Bureau  staff,  which  I  acknowl¬ 
edge  and  proclaim,  we  cannot  consistently  expect  that  staff  to  be  investigator, 
advocate,  counsel,  and  assistant  judge,  all  in  the  same  proceeding. 

The  argument  that  there  is  some  difficulty  or  expertise  involved  in  ratemaking 
which  somehow  alters  the  basic  concepts  of  due  process  of  law  is  not  sound, 
in  my  observation.  The  problems  involved  in  ratemaking,  although  complex 
and  voluminous,  primarily  have  to  do  with  finances  and  accounting.  These  are 
less  difficult  and  less  technical  than  many  of  the  other  problems  that  the  Com¬ 
mission  deals  with  in  other  fields,  particularly  broadcasting  licensing.  The 
Commission,  as  a  body  of  individuals,  is  probably  better  qualified  to  deal  with 
the  problems  of  ratemaking  without  expert  assistance  than  it  is  to  deal  with 
many  of  the  other  problems  that  come  before  it.  The  difficulties  of  ratemaking 
arise  less  from  the  technicality  of  the  problems  than  from  the  massive  volume  of 
the  evidence.  But  there  is  nothing  inherent  in  this  which  requires  a  different 
mode  of  procedure  from  that  applicable  to  other  large  cases.  There  are  courts 
throughout  the  United  States  which  have  dealt  with  ratemaking  problems  with- 
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out  a  staff  of  technical  experts.  Few  of  these  would  undertake  a  consideration 
of  the  engineering  problems  that  the  Commission  confronts  daily.  It  seems  to 
me  that  consideration  of  the  whole  scope  of  Commission  work  suggests  that 
there  is  less  reason  for  the  Commission  to  require  consultative  experts  in  rate¬ 
making  proceedings  than  in  the  decision  of  many  other  proceedings  that  come 
before  it.  In  any  event,  to  the  extent  that  the  Commission  does  require  expert 
assistance  in  deciding  ratemaking  cases,  it  can  make  staff  assignments  that  will 
provide  such  assistance. 

Finally  it  should  be  observed  that  there  is  nothing  in  the  requirements  of  the 
adjudicatory  process  that  operates  “to  separate  the  Commission  from  its  expert 
staff  *  *  *  .”  The  Commission  may  seek  whatever  information  or  analysis  it 
desires  from  its  staff  in  an  adjudicatory  proceeding.  The  only  requirement 
imposed  is  that  it  do  this  openly  and  with  notice  to  other  parties  so  that  they, 
too,  may  advise  or  comment  on  the  points  in  issue.  I  cannot  understand  what 
virtue  is  thought  to  reside  in  the  right  to  have  ex  parte  and  secret  consultations 
wuth  the  staff  in  such  matters.  Indeed,  it  seems  to  me  that  the  Commission  is 
likely  to  be  better  advised  and  have  a  broader  foundation  for  decision  if  it 
receives  help  on  difficult  points  from  all  interested  parties.  Nothing  in  the 
proposed  bill  would  deprive  the  Commission  of  the  aid  of  experts  on  or  off  its 
staff.  The  bill  would  require  advice  to  be  given  openly  and  with  notice  to  other 
parties.  This  seems  quite  proper  to  me. 

It  is  also  argued  that  the  Commission  makes  many  rules  of  particular  appli¬ 
cability  in  allocating  frequencies  to  particular  communities.  It  is  suggested 
that  this  can  be  done  more  economically  and  with  fewer  delays  by  rulemaking 
than  by  adjudication. 

If  there  is  any  evidence  to  indicate  that  rulemaking  generally  is  more  eco¬ 
nomical  or  expeditious  than  adjudication  I  am  not  aware  of  it  and  it  is  not  hinted 
at  in  the  Commission  comment.  I  seriously  doubt  that  this  is  the  case.  In  any 
event,  there  is  no  reason  why  allocations  -which  are  not  seriously  challenged 
cannot  be  summarily  assigned  under  the  adjudicatory  as  well  as  under  the  rule- 
making  proceedings.  On  the  other  hand,  if  there  is  a  challenge  to  particular 
allocations  then  it  does  not  seem  justified  to  save  time  by  denying  interested 
individuals  or  communities  the  right  to  be  heard. 

The  revised  definition  of  rulemaking  probably  would  impose  upon  the  Com¬ 
mission,  and  other  agencies,  the  obligation  to  be  more  careful  as  to  the  form 
and  substance  of  actions  taken  by  nominal  rulemaking.  However,  this  would 
appear  to  be  altogether  an  improvement  and  no  grounds  for  objecting  to  the 
revised  definition. 

SECTION  3 - PUBLIC  INFORMATION 

Section  3  of  the  bill  makes  available  for  public  inspection  “staff  manuals 
and  instructions  to  staff”  that  affect  the  public.  As  I  read  section  3(b)  it  refers 
to  staff  manuals  and  general  or  standing  instructions  to  the  staff.  (If  there  is 
any  doubt  as  to  this  construction,  it  might  be  wise  to  revise  the  language  in 
order  to  clarify  the  intent.)  The  Commission  argues  that  this  requirement  is 
too  broad,  and  that  it  is  already  done  in  many  instances. 

However,  it  is  also  notable  that  in  many  instances  this  is  not  done.  It  seems 
quite  proper  to  require  that  it  should  be  done  in  all  cases. 

The  Commission  now  keeps  minutes  of  its  meetings  in  which  records  are  made 
of  orders,  opinions,  and  rules  that  are  to  be  made  public.  However,  the  Commis¬ 
sion  engages  in  a  kind  of  double  bookkeeping  by  maintaining  also  a  set  of  “nota¬ 
tions”  as  addenda  to  its  minutes  in  which  it  records  any  matters  that  it  does  not 
desire  to  make  public.  These  “notations”  include  standing  orders  and  instruc¬ 
tions  to  the  staff  with  respect  to  such  matters  as  the  standards  to  be  applied  in 
judging  the  programing  of  broadcast  licenses,  how  the  staff  is  to  exercise  the 
authority  nominally  delegated  by  the  published  rules,  when  the  staff  may  write 
letters  challenging  broadcast  licensees  on  their  commercial  policies,  and  other 
similar  matters.  These  subjects  are  of  the  most  vital  interest  to  those  regulated 
by  the  Commission  and  are  Commission  standards  and  rules  in  every  significant 
sense.  They  are  clearly  the  kind  of  think  that  should  be  made  public  and  Con¬ 
gress  is  quite  justified  in  making  unmistakably  clear  that  no  agency  has  the 
right  to  establish  such  standards,  orders,  and  instructions  without  making  them 
public. 

Similarly  it  seems  to  me  that  the  requirement  for  the  indexing  of  opinions, 
orders,  and  statements  is  something  that  is  desirable  and  long  needed.  It  is 
apparent  to  anyone  who  has  had  contact  with  administrative  agencies  that  their 
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opinion,  orders,  and  statements  are  badly  in  need  of  indexing.  Much  of  this 
material  is  now  virtually  inaccessible  for  lack  of  indexing. 

The  argument  that  the  Commission  would  be  handicapped  by  its  inability  to 
cite  cases  as  precedents  if  they  had  not  been  indexed  “because  of  insufficient 
time”  is  ingenuous.  It  is  the  practice  of  many  courts  and  agencies  to  prepare 
headings  and  index  terms  at  the  time  of  preparation  of  an  opinion.  This  seems 
to  be  both  a  practical  and  a  desirable  procedure.  If  this  is  done  there  should 
be  no  delay  whatever  between  the  issuance  of  an  opinion  and  its  indexing.  It  is 
not  required  that  the  index  be  printed  in  a  publication.  Presumably  the  basic 
index  would  be  maintained  at  agency  headquarters  and  would  consist  of  some¬ 
thing  like  a  collection  of  index  cards.  A  collection  of  these  cards  would  also 
presumably  be  published  from  time  to  time.  However,  the  indexing  of  a  case 
need  not  involve  any  more  than  the  dropping  into  a  card  catalog  of  a  few  index 
cards.  This  could  be  done  when  an  opinion  is  issued.  In  any  event,  to  argue 
that  an  agency  has  the  right  to  rely  upon  an  opinion  or  precedent  which  is 
unavailable  to  the  parties  before  it  and  which  the  agency  is  unwilling  or  unable 
to  index  is  simply  to  say  that  administrative  convenience  ranks  higher  than 
due  process  of  law. 

The  Commission  comment  argues  against  subsection  3(c)  on  the  grounds  that 
the  enforcement  procedure  is  too  rigorous.  It  says  that  the  subsection  “reverses 
the  normal  presumption  that  a  Government  agency  has  acted  properly  and  in 
accordance  with  law.”  But  the  argument  ignores  the  equally  normal  and  some¬ 
what  more  important  presumption  that  the  Government’s  business  is  the  public’s 
business.  Furthermore  it  ignores  the  reality  that  Government  officials  all  too 
often  prefer  to  close  their  records  to  the  public  except  to  the  degree  that  Con¬ 
gress,  the  President,  or  the  judiciary  force  them  to  disclose.  It  seems  to  me  that 
the  enforcement  procedure  proposed  in  subsection  3(c)  is  likely  to  be  effective 
and  is  warranted  by  experience  with  Government  agencies. 

The  Commission  comment  objects  to  subsection  3(e)  on  the  grounds  that  the 
exemptions  from  public  disclosure  are  not  sufficiently  broad.  There  seems  to 
be  some  substance  to  the  argument  that  subsection  3(e)  (5)  is  unduly  narrow. 
This  exempts  from  disclosure  interagency  or  intra-agency  memorandums  or 
letters  “dealing  solely  with  matters  of  law  or  policy.”  Most  memorandums 
or  letters  of  this  character  necessarily  deal  not  only  with  law  and  policy  but 
also  with  facts.  However,  a  more  important  argument  is  that  it  is  necessary 
for  policymakers  to  have  confidential  assistants  with  whom  they  are  free  to 
communicate  fully  and  privately.  This  is  analogous  to  the  privilege  of  confi¬ 
dentiality  recognized  in  the  attorney-client  relationship.  It  is  no  less  important 
for  Commissioners  to  be  able  to  consult  confidential  assistants,  including  attor¬ 
neys,  than  it  is  for  business  executives  to  have  that  privilege.  It  seems  to  me 
that  adequate  protection  is  given  to  all  parties  and  interests  when  the  separation 
of  functions  is  required  and  the  publication  of  all  general  instructions  and 
standing  orders  is  required.  Accordingly  I  would  urge  that  subsection  3(e)  (5) 
should  be  broadened  to  include:  “interagency  or  intra-agency  memorandums 
or  letters  not  coming  within  one  of  the  categories  of  agency  records  required  to 
be  published  or  disclosed  by  some  other  provision  of  this  Act.” 

SECTION  4 - RULEMAKING 

The  Commission  memorandum  objects  to  the  revised  requirements  for  rule- 
making,  principally  on  the  grounds  that  they  unduly  limit  an  agency’s  right  to 
issue  a  rule  without  notice  and  eliminate  the  exemption  from  the  notice  require¬ 
ments  for  procedural  rules.  However,  it  appears  to  me  that  the  imposition  of 
these  more  rigorous  requirements  is  fully  justified  by  practices,  which  many  have 
called  abuses,  that  have  occurred  in  this  very  agency.  The  FCC  has  on  a  num¬ 
ber  of  occasions  issued  rules  that  have  had  far  reaching  and  most  important 
consequences  for  substantive  rights  without  any  advance  notice  or  opportunity 
by  interested  parties  to  be  heard.  It  has  done  this  under  the  guise  of  issuing 
procedural  rules.  This  has  happened  in  connection  with  the  imposition  of  a 
so-called  freeze  on  broadcasting  licenses  of  various  categories,  some  of  which 
have  been  maintained  in  effect  over  a  period  of  years.  It  seems  to  me  that  such 
a  procedure  is  quite  unwarranted  and  should  be  forbidden  by  statute.  The  fact 
that  it  may  serve  administrative  convenience  to  proceed  in  this  manner  is  hardly 
a  reason  for  abrogating  the  substantive  rights  of  parties  subject  to  agency 
regulation. 
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SECTION  5 - ADJUDICATION 

The  Commission  comment  makes  one  minor  suggestion  with  respect  to  sub¬ 
section  5(a)  (6)  which  seems  to  me  to  be  meritorious.  In  line  24  of  that 
subsection  the  word  “for”  probably  should  be  changed  to  the  word  “before.” 
With  this  change  I  do  not  believe  that  there  is  any  signicant  objection  to  this 
section  of  the  bill.  To  the  extent  that  Commission  staff  act  as  advocates  or 
prosecutors  before  the  agency  they  should  not  act  as  counselors  in  the  adjudica¬ 
tory  functions. 

SECTION  6 - ANCILLARY  MATTERS 

The  Commission  comment  criticizes  the  provisions  relating  to  the  issuance  of 
subpenas  in  adjudicatory  cases.  It  disregards  the  fact  that  the  proposed  provi¬ 
sions  bring  the  issuance  of  administrative  subpenas  substantially  into  accord 
with  the  procedure  which  is  followed  in  courts  in  similar  matters.  The  proposed 
procedure  has  been  tested  over  many  years  in  many  courts  and  agencies  and 
has  worked  well.  In  my  opinion,  there  is  no  ground  for  objection  to  it. 

The  Commission  comment  suggests  that  the  Commission  has  under  study  the 
recommendation  of  the  administrative  conference  relating  to  discovery  proce¬ 
dures.  The  fact  is  that  the  Commission  staff  has  completed  its  study  of  this  mat¬ 
ter  and  has  strenuously  and  vehemently  opposed  the  adoption  of  discovery  pro¬ 
cedures  as  recommended  by  the  administrative  conference.  While  the  matter 
has  not  yet  been  finally  disposed  of  by  the  Commission,  the  adverse  staff  reports 
and  the  opposition  to  such  an  innovation  are  so  strong  that  there  is  no  reason  to 
believe  that  such  a  procedure  will  be  adopted  without  the  enactment  of  a  statute 
similar  to  the  proposed  bill.  In  view  of  the  recommendation  of  the  administrative 
conference,  of  the  experience  with  this  procedure  in  courts,  and  of  support  of  this 
procedure  by  the  lawyers  practicing  before  the  Commission  it  is  believed  that  this 
section  of  the  bill  is  thoroughly  warranted  and  is  entitled  to  strong  support. 

SECTION  7— HEARINGS 

The  thrust  of  section  7  is  to  enlarge  the  authority  of  the  hearing  examiners  by 
giving  them  responsibility  commensurate  with  their  functions.  This  seems  to  me 
to  be  wholly  desirable,  and  I  do  not  believe  that  any  limitations  are  appropriate. 
In  particular,  there  seems  to  be  no  reason  for  making  the  right  of  interlocutory 
appeals  any  broader  than  it  is  in  the  proposed  bill.  At  least  some  of  the  notorious 
delay  in  Commission  proceedings  is  due  to  the  practice  of  permitting  interlocutory 
appeals.  This  is  not  only  inefficient  but  it  tends  to  derogate  from  the  authority 
and  responsibility  of  the  hearing  officer.  I  believe  that  every  consideration 
argues  for  making  the  hearing  officer  completely  responsible  for  the  proceedings 
before  him,  subject  to  the  limitations  provided  by  subsection  7(e)  and  with  full 
protection  of  the  right  to  secure  correction  of  errors  after  the  conclusion  of  the 
hearing.  The  Commission  argument  that  interlocutory  appeals  should  be  allowed 
because  they  go  to  the  review  board  and,  therefore,  do  not  bother  the  agency 
members  seems  to  me  to  be  quite  beside  the  point.  The  reason  for  establishing  an 
orderly  and  expeditious  procedure  which  moves  by  prescribed  stages  from  one 
officer  to  another  is  not  based  upon  whether  or  not  the  agency  members  are  per¬ 
sonally  burdened.  I  believe  that  section  7  should  stand  as  it  is  written. 

SECTION  8 — DECISIONS 

Section  8  of  the  proposed  bill  relating  to  decisions  seems  to  me  to  recognize 
the  reality  of  present-day  administrative  procedure.  This  reality  is  that 
in  most  cases  the  hearing  officer  sits  in  a  position  very  analogous  to  that  of  a 
trial  judge  and  gives  a  far  more  careful  and  detailed  examination  to  the  facts 
of  the  case  before  him  than  the  agency  members.  It,  therefore,  seems  appro¬ 
priate  that  the  procedure  for  appeal  and  review  shall  be  specified  and  formal 
as  is  proposed.  However,  it  does  appear  that  it  would  be  desirable  to  clarify 
subsection  8(c)  (1),  to  insure  that  agency  authority  to  review  is  not  limited  by 
the  grounds  stated  in  clauses  (A)  to  (E).  This  might  be  done  in  any  of  several 
ways.  It  might  be  desirable  to  delete  clauses  (A)  through  (E)  as  suggested  in 
the  Commission  comment.  An  alternative  would  be  to  add  as  clause  (F)  “that 
an  established  policy  should  be  changed  or  abandoned.”  Another  alternative 
might  be  to  provide  that  the  Commission  may  rule  on  any  grounds  which  it  de¬ 
sires  to  raise  sua  sponte.  It  does  appear  that  this  subsection  might  be  con¬ 
strued  to  limit  the  scope  of  agency  review  and  to  preclude  agency  consideration 
of  policy  matters,  which  are  the  things  that  an  agency  is  best  qualified  to  deal 
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with.  I  suggest  that  this  section  be  revised  to  enlarge  the  agency  power  and 
scope  of  review. 

SECTION  10 - JUDICIAL  EEVIEW 

Under  existing  law,  judicial  review  may  not  be  had  where  “agency  action  is 
by  law  coramittted  to  agency  discretion.”  The  corresponding  clause  of  proposed 
section  10  would  subject  agency  actions  involving  agency  discretion  to  judicial 
review  unless  such  “review  of  agency  discretion  is  precluded  by  law.” 

It  appears  to  me  that  this  may  involve  a  substantial  change  in  law  which  is 
unwarranted.  As  the  APA  now  reads  it  provides  that  a  reviewing  court  shall 
not  interfere  with  the  legislative  discretion  of  an  agency  but  may  review  any 
other  action  taken  by  an  agency.  The  change  in  language  might  well  be  con¬ 
strued  to  provide  that  any  agency  action,  including  the  exercise  of  agency  dis¬ 
cretion,  is  subject  to  review  unless  there  is  a  specific  statutory  prohibition 
against  judicial  review.  It  does  not  appear  that  there  is  need  or  occasion  for 
such  a  change.  The  scope  of  review  under  the  present  statute  is  becoming  estab¬ 
lished  and  seems  to  be  wholly  adequate.  I  am  not  aware  of  any  case  which  sug¬ 
gests  that  the  right  of  judicial  review  is  unduly  limited  under  the  present  pro¬ 
visions  of  the  APA.  On  the  other  hand,  the  new  language  might  well  project 
courts  into  an  area  of  review  of  the  wisdom  of  legislative  actions,  which  is  gen¬ 
erally  agreed  is  neither  desirable  nor  appropriate  under  our  system. 

I  also  urge  that  it  is  inappropriate  and  unwise  to  change  the  review  of  agency 
actions  from  the  courts  of  appeal  to  the  district  courts  generally.  It  would 
be  more  than  wise  to  establish  a  general  uniform  statutary  review  of  agency 
action  by  appellate,  rather  than  district  courts.  This  would  be  in  accordance 
with  the  recommendations  of  the  Administrative  Conference  and  is  supported 
by  several  considerations.  Courts  of  appeal  sit  in  panels  rather  than  as  single 
judges,  and  it  seems  appropriate  that  action  taken  by  a  collegiate  agency  should 
be  reviewed  by  a  panel  of  judges.  That  this  has  been  the  general  judgment  of 
Congress  is  illustrated  by  the  provisions  relating  to  ICC  review.  Although 
actions  of  the  ICC  are  nominally  reviewed  in  district  courts,  it  is  required  that 
the  district  court  consist  of  three  judges,  including  one  appellate  judge. 

In  the  second  place,  the  procedures  of  courts  of  appeal  are  better  adapted  to 
reviewing  matters  on  a  record  made  by  a  trial  tribunal  than  are  the  procedures 
of  a  district  court.  District  courts  are  themselves  primarily  trial  tribunals,  as 
are  administrative  agencies.  Courts  of  appeal,  on  the  other  hand,  are  appellate 
tribunals  which  are  accustomed  and  adapted  to  handling  appellate  matters. 

It  is  significant  that  the  proedures  of  administrative  agencies  are  similar 
to  those  of  trial  courts.  Indeed,  S.  1336  proposes  to  make  the  Federal  Rules  of 
Civil  Procedure  applicable,  at  least  to  a  degree,  in  agency  proceedings.  Thus 
it  is  clear  that  the  administrative  agencies  correspond  to  the  district  courts  in 
function  and  general  status.  Therefore,  it  is  appropriate  that  appeal  from  the 
agencies  should  go  to  the  courts  of  appeal. 

Finally,  it  should  be  noted  that  permitting  appeal  from  the  agencies  to  the 
district  court  would  add  one  more  step  in  what  is  already  a  very  complex  and 
protracted  process.  This  might,  in  some  cases,  involve  five  appeals  in  successive 
steps  from  a  hearing  examiner.  In  some  cases  an  appeal  might  be  taken  from 
an  examiner  to  a  review  board,  to  the  agency,  to  a  district  court,  to  a  court  of 
appeals  and  finally  to  the  U.S.  Supreme  Court.  It  is  believed  that  this  is  ex¬ 
cessive  and  that  the  district  courts  are  not  appropriate  steps  in  this  process. 
Accordingly,  it  is  urged  that  single,  simple  uniform  mode  of  appeal  to  the 
courts  of  appeal  should  be  established  by  section  10. 

CONCLUSION 

While  a  few  changes  in  language  and  one  or  two  substantive  changes  in  S.  1336 
have  been  urged  here  it  should  be  made  clear  that  I  believe  this  to  be  a  most 
constructive  and  useful  proposal,  and  one  that  will  greatly  improve  the  admin¬ 
istration  of  law  generally  in  this  area.  The  basic  thrust  of  S.  1336  is  toward 
a  realistic  recognition  of  the  actual  manner  of  operation  of  administrative 
agencies  today  and  toward  a  strengthening  on  the  one  hand  of  the  position 
of  the  hearing  examiners  and,  on  the  other  hand,  a  protection  of  the  rights  of 
the  litigants.  Although  it  is  not  self -apparent,  these  two  reforms  are  consistent 
and  mutually  reinforcing.  To  a  large  extent  the  rights  of  the  litigants  depend 
upon  the  protection  afforded  by  the  competence,  fairness,  and  authority  of  the 
officer  who  conducts  the  initial  hearing. 

Reforms  such  as  this  often  appear  initially  to  be  an  annoyance  to  or  restic- 
tion  upon  the  agencies  which  have  previously  had  broader  and  vaguer  powers. 
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However,  I  am  convinced  that  in  the  long  run  reforms  such  as  this  are  not  only 
in  the  interest  of  the  litigants  but  also  will  be  of  real  help  to  the  agencies 
in  establishing  their  own  proper  spheres  and  functions  and,  above  all,  will 
contribute  to  the  public  interest  and  will  help  to  improve  the  administration 
of  law  and  justice. 


Federal  Home  Loan  Bank  Board, 

Washington,  D.G.,  April  26, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Septate. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  March  24, 1965,  transmit¬ 
ting  a  copy  of  S.  1336  requesting  our  study  and  report.  It  is  noted  that  S.  1336 
closely  follows  the  revision  of  S.  1663  (  88th  Cong.)  by  the  Senate  Subcommittee 
on  Administrative  Practice  and  Procedure  of  the  Committee  on  the  Judiciary, 
which  was  contained  in  Committee  Print  No.  2,  dated  April  20,  1964  (  88th  Cong., 
2d  sess.).  This  Board’s  views  on  S.  1663  were  made  known  in  the  letter  to  you 
of  December  6, 1963,  of  my  precedecessor,  Chairman  McMurray,  and  the  Board’s 
views  on  the  subcommittee’s  revision  were  made  known  in  Mr.  McMurray’s  letter 
of  July  20, 1964,  to  the  Honorable  Edward  V.  Long,  chairman  of  the  subcommittee. 

The  Board’s  major  comment  on  the  new  bill  is  to  note  with  favor  the  addi¬ 
tion,  in  section  3(e)(8),  of  an  exemption  from  the  provisions  of  section  3  of 
matters  that  are  “contained  in  or  related  to  examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for  the  use  of  any  agency  responsible  for 
the  regulation  or  supervision  of  financial  institutions,”  and  the  expansion,  in 
section  3(e)(4),  of  the  exemption  of  “commercial  or  financial  information  ob¬ 
tained  from  the  public  and  privileged  or  confidential”  as  well  as  trade  secrets. 

The  Board  favors  the  omission  from  section  3(c)  of  the  provision  of  the  earlier 
bill  which,  in  a  proceeding  to  compel  production  of  agency  records  or  informa¬ 
tion,  gave  the  district  court  jurisdiction  to  assess  against  the  agency  the  costs 
and  reasonable  attorney’s  fees  of  the  complainant.  This  change  should  tend  to 
discourage  some  unnecessary  litigation.  The  Board  also  favors  the  relaxation  or 
clarification,  in  section  3(a)  (D),  of  the  requirement  of  publication  in  the 
Federal  Register  so  as  to  limit  such  requirement  to  interpretations  “of  general 
applicability.” 

The  Board  is  not  in  favor  of  the  bill’s  addition  of  a  requirement  of  timeliness 
to  the  provision  of  section  3(a)  which  provides  that  a  person  who  has  not  had 
“actual  and  timely  notice”  shall  not  be  required  to  resort  to,  or  be  adversely 
affected  by  a  matter  required  to  be  published  in  the  Federal  Register.  The  Board 
believes  that  the  additional  requirement  will  result  in  uncertainty  in  determining 
what  constitutes  “timely”  notice. 

For  the  same  reason,  the  Board  is  not  in  favor  of  a  similar  addition  in  the  last 
sentence  of  section  3(b)  which  concerns  the  use  of  agency  opinions  and  orders 
against  private  parties. 

Despite  the  improvements  in  section  3  referred  to  above  and  in  the  Board’s 
letter  of  July  20,  1964,  to  Senator  Long,  the  Board  still  holds  the  opinion  that 
the  overall,  and  undesirable,  effect  of  section  3  is  an  attempt  to  eliminate  the  doc¬ 
trine  of  executive  privilege. 

The  Board  favors  the  relaxation  of  the  requirement  of  establishment  of  an 
agency  appeal  board  where  such  an  appeal  board  is  clearly  unwarranted  by  the 
number  of  proceedings  in  which  exceptions  are  filed.  (Sec.  8(c)  (2).)  The  Board 
does  not  favor  the  change  effected  by  section  8(c)  (4),  which  requires  that  if  the 
agency  raises  any  material  issue  of  fact  on  review,  it  shall  remand  the  case  for 
further  proceeding  before  the  presiding  officer.  The  subcommittee  revision  per¬ 
mitted  the  agency  to  raise  and  determine  material  questions  of  both  fact  and  law 
(after  opportunity  for  oral  or  written  argument),  or  to  remand.  The  result  of 
this  change  will  be  to  permit  further  delays  in  an  already  complex  procedure. 

For  the  reasons  pointed  out  in  Mr.  McMurray’s  letter  to  Senator  Long,  the 
Board  favors  the  revision  of  section  9  of  the  bill  which  eliminates  the  require¬ 
ment  of  the  former  bill  for  grand  jury  proceedings  in  connection  with  the  im¬ 
position  of  sanctions  by  an  agency. 

The  Board  notes  the  addition  of  section  9(b)  which  provides  that  “publicity 
*  *  *  issued”  by  an  agency  and  found  by  a  reviewing  court  to  discredit  or  dis¬ 
parage  a  person  “under  investigation  or  a  party  to  an  agency  proceeding”  may 
be  grounds  for  setting  aside  agency  action.  In  supervisory  and  remedial  matters 
this  Board  is  frequently  called  upon  to  question  the  soundness  of  management 
of  financial  institutions  and  to  pass  judgment  thereon.  Such  matters  often  in- 
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volve  the  capabilities  and  even  the  integrity  of  management  and  other  persons. 
If  members  or  representatives  of  the  Board  were  called  upon  to  testify  in  a 
congressional  hearing  concerning  a  matter  of  this  type  pending  before  the 
Board,  a  reversal  of  the  Board’s  decision  might  be  required  under  section  9(b) 
as  drawn.  The  Board  is  of  the  opinion  that  section  9(b)  should  either  be  omitted 
or  revised  so  as  to  be  limited  to  information  given  in  the  form  of  press  releases 
and  the  like. 

The  Board  preferred  the  subcommittee’s  revision  of  the  opening  words  of  sec¬ 
tion  10  of  the  original  bill  to  the  corresponding  provision  in  section  10  of  S.  1336. 
The  subcommittee’s  revision  excluded  from  judicial  review  cases  where  agency 
action  is  solely  committed  to  agency  discretion,  while  S.  1336  excludes  from 
judicial  review  cases  where  “judicial  review  of  agency  discretion  is  precluded  by 
law.”  The  Board  feels  that  the  quoted  words  are  probably  unnecessary  since  the 
preceding  clause  of  section  10  (p.  29,  lines  20-21)  excludes  cases  where  “statutes 
preclude  judicial  review”  from  judicial  review. 

The  Board  believes  that  substantial  improvements  have  been  made  in  some 
aspects  of  the  bill.  Nonetheless,  the  Board  opposes  the  adoption  of  S.  1336  for 
the  reasons  set  forth  herein  as  well  as  the  basic  shortcomings  stated  in  Mr.  Mc- 
Murray’s  letters  of  December  6,  1963,  with  attachments,  and  July  20,  1964. 

Informal  advice  has  been  received  from  the  Bureau  of  the  Budget  that  there 
is  no  objection  to  the  submission  of  this  report  from  the  standpoint  of  the  ad¬ 
ministration’s  program. 

Sincerely  yours, 


Michael  Greenebaum,  Acting  Chairman. 


Federal  Power  Com  Mission, 

Washington,  April  23, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  In  response  to  your  request  of  March  24,  1965,  the  Com¬ 
mission  has  once  again  carefully  reviewed  the  proposed  amendments  to  the  Ad¬ 
ministrative  Procedure  Act  which  are  embodied  in  S.  1336.  We  note  that  the  bill 
differs  in  a  number  of  respects  from  S.  1663  as  introduced  in  the  88th  Congress 
as  well  as  from  the  April  20,  1964,  Committee  Print  of  S.  1663  which  was  con¬ 
sidered  by  the  Subcommitttee  on  Administrative  Practice  and  Procedure  at  the 
hearings  held  in  July  1964.  It  makes  no  significant  changes,  however,  in  the 
particular  matters  to  which  this  Commission  directed  its  attention  in  our  com¬ 
ments  on  the  earlier  bill,  which  are  included  in  the  printed  transcript  of  the  hear¬ 
ings  at  page  64  and  in  my  testimony  which  vail  be  found  beginning  on  page  68  of 
the  hearing  transcript. 

Since  the  Commission’s  views  remain  unchanged  on  the  particular  matters  of 
special  concern  to  this  agency,  we  request  that  the  Commission’s  comments  and 
my  testimony  on  S.  1633  be  accepted  as  our  views  on  the  bill  currently  under 
consideration.  I  enclose  three  copies  of  our  comments  and  my  statement  and  re¬ 
quest  that  the  documents  be  incorporated  in  the  record  of  this  year’s  hearings. 

We  continue  to  be  of  the  opinion  that  it  would  be  preferable  for  the  subcom¬ 
mittee  to  consider  individual  amendments  to  particular  sections  of  the  act,  as 
necessary  to  meet  specific  problems,  rather  than  attempting  a  complete  revision 
which  would,  with  limited  exceptions,  be  made  applicable  to  all  administrative 
agencies  despite  the  dissimilarity  of  many  of  their  functions.  Many  of  the  prob¬ 
lems  relating  to  the  fair  and  efficient  management  of  the  administrative  process 
can,  we  believe,  be  handled  more  satisfactorily  through  the  efforts  of  the  newly 
authorized  Administrative  Conference  of  the  United  States  when  it  is  organized. 
Consequently,  we  urge  that  S.  1336  not  be  enacted. 

Joseph  C.  Swidler,  Chairman. 

Statement  of  Joseph  C.  Swidler,  Chairman,  Federal  Power  Commission,  on 

S.  1663,  88th  Congress — A  Bill  To  Amend  the  Administrative  Procedure 

Act 

Hearings  before  Subcommittee  on  Administrative  Practice  and  Procedure, 
Senate  Committee  on  the  Judiciary,  July  21,  1964 

Gentlemen,  I  am  appearing  here  today  at  the  invitation  of  your  committee  to 
express  the  views  of  the  Federal  Power  Commission  on  S.  1663,  a  bill  to  amend 
the  Administrative  Procedure  Act  of  1946.  The  Commission  has  transmitted  to 
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the  committee  its  detailed  comments  on  those  sections  of  the  bill  which  it  believes 
would  most  significantly  affect  its  future  operations.  With  your  permission  I 
should  like  to  have  them  associated  with  my  testimony  at  the  end  of  this  state¬ 
ment.  Mr.  Richard  Solomon,  our  General  Counsel,  is  here  with  me  and  will  be 
available  to  answer  any  questions  on  these  detailed  comments. 

I  do  not  need  to  tell  you  that  the  proposal  you  have  before  you  is  an  extremely 
complex  one  which  would  make  many  changes  in  the  basic  statutory  standards 
for  administrative  fairness  adopted  by  the  Congress  some  two  decades  ago.  I 
shall  not  attempt  to  discuss  details  of  language  but  only  the  basic  approach  of 
the  proposed  legislation  as  illustrated  by  several  of  its  specific  provisions. 

My  basic  difficulty  with  S.  1663  is  that  in  attempting  to  develop  a  Government¬ 
wide  Code  of  Administrative  Procedure  applicable  to  the  many  different  types 
of  activities  undertaken  by  the  various  departments  and  agencies  of  the  Federal 
Government,  the  draftsmen  have  set  themselves  an  almost  insuperably  difficult 
goal.  The  differing  types  of  governmental  action  carry  with  them  different 
procedural  problems  and  requirements.  What  are  appropriate  procedures  for 
handling  enforcement-type  proceedings,  such  as  those  conducted  by  the  Federal 
Trade  Commission,  in  which  procedures  to  insure  fairness  to  the  accused  party 
are  a  primary  concern,  or  proceedings  adjudicating  the  disputes  in  the  labor- 
management  field,  in  which  the  controlling  facts  are  often  in  dispute,  are  quite 
different  from  the  procedural  requirements  for  essentially  legislative-type  activ¬ 
ities  which  constitute  the  bulk  of  the  workload  of  the  Federal  Power  Commis¬ 
sion.  In  both  the  enforcement-type  proceeding  and  the  labor  dispute  the  primary 
question  is  wTiether  the  law  has  been  violated  by  a  party  to  the  case.  In  the 
FPC  ratemaking  proceedings  the  issue  is  usually  a  policy  question  in  which  the 
decision  provides  a  rule  of  broad  application. 

These  vital  distinctions  were  recognized  by  the  Congress  in  1946  when,  in 
section  2(c)  of  the  Administrative  Procedure  Act,  it  specifically  made  agency 
ratemaking  subject  to  the  less  restrictive  provisions  of  section  4  governing 
rulemaking,  and  in  section  5(c)  provided  that  both  ratemaking  and  initial 
licensing  were  not  to  be  subject  to  that  section’s  prescriptions  with  respect 
to  agency  separation  of  functions.  The  reasons  for  the  distinction  between 
the  strictly  adjudicative  and  the  rulemaking  types  of  proceedings  have  been 
well  stated  in  the  manual  on  the  act  issued  by  the  then  Attorney  General,  Tom 
C.  Clark,  shortly  after  its  passage.  As  Mr.  Justice  Clark  points  out  therein 
(p. 14)  : 

“*  *  *  Rulemaking  is  agency  action  which  regulates  the  future  conduct  of 
either  groups  of  persons  or  a  single  person ;  it  is  essentially  legislative  in  nature, 
not  only  because  it  operates  in  the  -future  but  also  because  it  is  primarily  con¬ 
cerned  with  policy  considerations.  The  object  of  the  rulemaking  proceeding 
is  the  implementation  or  prescription  of  law  or  policy  for  the  future,  rather  than 
the  evaluation  of  a  respondent’s  past  conduct.  Typically,  the  issues  relate  not 
to  the  evidentiary  facts,  as  to  which  the  veracity  and  demeanor  of  the  witnesses 
would  often  be  important,  but  rather  to  the  policymaking  conclusions  to  be 
drawn  from  the  facts  *  *  *.  Conversely,  adjudication  is  concerned  with  the 
determination  of  past  and  present  rights  and  liabilities.  Normally  there  is 
involved  a  decision  as  to  whether  past  conduct  was  unlawful,  so  that  the  pro¬ 
ceeding  is  characterized  by  an  accusatory  flavor  and  may  result  in  disciplinary 
action.”  [Emphasis  added.] 

I  am  convinced  that  Congress  acted  wisely  in  1946  and  that,  if  we  now  attempt 
to  fit  both  the  essentially  legislative  and  the  essentially  judicial  functions  of 
administrative  agencies  into  the  same  procedural  mold,  we  shall  only  impair 
the  progress  of  administrative  reform. 

The  activities  of  the  Federal  Power  Commission,  both  in  the  ratemaking  areas 
and  in  its  licensing  and  certificate  work  as  well,  are  essentially  legislative,  with 
the  problems  being  the  application  to  the  complex  but  normally  undisputed  facts 
of  record  of  the  policy  judgments  of  the  Commissioners  appointed  by  the  Presi¬ 
dent  to  make  these  collective  judgments.  I  urge,  therefore,  that  the  present 
provisions  of  section  2(c)  which  define  rulemaking  as  including  ratemaking  be 
retained. 

I  do  not  mean  to  suggest  that  administrative  procedure  for  ratemaking  or 
initial  licensing  should  not  conform  to  standards  that  will  insure  fair  treatment 
to  the  various  parties  whose  interests  may  be  vitally  affected  by  agency  deter¬ 
minations.  On  the  contrary,  procedural  due  process  is  the  foundation  of  any 
administrative  proceeding  and  the  procedures  now  in  effect  for  the  ratemaking, 
licensing,  and  certificate  functions  of  the  Federal  Power  Commission,  while 
not.  presently  subject  to  the  provisions  of  the  Administrative  Procedure  Act 
governing  formal  adjudications,  conform  in  substance  with  such  provisions. 
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Let  rue  explain  more  specifically  the  manner  in  which  S.  1663  could  impair 
the  ability  of  the  Federal  Power  Commission  to  carry  out  its  regulatory  re¬ 
sponsibilities.  The  proposed  amendments  to  section  8  of  the  act,  if  I  correctly 
understand  them,  would  have  the  result  of  subordinating  the  role  of  the  Com¬ 
mission  members  in  formulating  and  effectuating  regulatory  policy.  I  hope  this 
is  not  the  intended  objective  of  these  amendments.  In  any  event,  the  proposed 
elimination  of  the  present  provision  of  section  8(a)  of  the  act,  which  makes 
clear  that  the  agency,  in  reviewing  an  initial  decision  of  an  examiner,  has  “all 
the  powers  which  it  would  have  in  making  the  initial  decision,”  is  most  un¬ 
fortunate.  Another  troublesome  problem  is  presented  by  the  proposed  amend¬ 
ments  to  section  8(a)  which  would  eliminate  any  authority  on  the  part  of  the 
Commission  to  dispense  with  an  examiner’s  decision  in  the  interests  of  expedi¬ 
tion.  Also,  the  language  of  the  proposed  new  section  8(c)  which  would  limit 
the  nature  of  the  exceptions  which  may  be  filed  from  an  initial  decision  (sec. 
8(c)(1)),  and  which  would  introduce  an  intermediate  appellate  procedure  be¬ 
tween  the  hearing  examiner  and  the  Commission  (sec.  8(c)  (2))  gives  us  great 
concern. 

I  recognize  that  some  of  these  limitations  on  direct  Commission  action  could 
be  avoided  by  a  special  order  of  the  Commission  if  it  is  in  a  position  to  know 
at  a  preliminary  stage  of  the  proceeding  exactly  what  problems  lurked  in  a 
complex  record,  and  also  that  once  the  Commission  took  a  case  for  review  it 
could,  subject  to  complying  with  various  additional  procedures,  decide  almost 
any  issue  which  came  to  its  attention.  However,  to  stake  out  the  issues  at 
the  outset  is  a  practical  impossibility.  The  issues  in  a  rate  or  certificate  case 
cannot  be  developed  in  a  vacuum.  The  purpose  of  a  hearing  is  to  develop  a 
record  on  which  policy  decisions  can  be  made  on  the  basis  of  the  facts. 

Moreover,  for  the  Commission  to  be  compelled  to  review  each  case  in  detail 
at  an  intermediate  stage,  in  order  to  decide  whether  the  case  should  be  taken 
up  for  direct  Commission  decision,  and  upon  what  issues,  would  further  add 
to  the  burdens  of  the  Federal  Power  Commission  and  the  risk  of  regulatory 
lag. 

Time  is  of  the  essence  in  all  FPC  proceedings,  and  especially  in  certificate  and 
license  cases  where  construction  to  meet  the  Nation’s  growing  demand  for  natural 
gas  and  hydroelectric  powder  must  await  a  final  decision  by  the  Commission.  A 
requirement  in  one  of  our  certificate  cases  that  the  Commission  could  raise 
an  issue  only  by  remanding  the  case  for  further  briefing  or  hearing  would 
often  mean  that  the  issue  could  not  be  raised  at  all,  because  the  urgency  of  the 
case  at  that  stage  would  preclude  a  resubmittal  of  the  case  to  an  examiner. 
Viewed  realistically  these  provisions  would  therefore  greatly  circumscribe  the 
Commission’s  decisionmaking  power. 

The  problem,  however,  is  not  only  one  of  avoiding  unnecessary  roadblocks  to 
administrative  efficiency,  important  as  this  is.  As  I  have  indicated,  the  regu¬ 
latory  process  in  the  work  of  the  FPC  is  basically  that  of  policy  determination 
rather  than  factfinding.  Under  these  circumstances,  neither  the  regulatory 
process  nor  the  industries  subject  to  Commission  regulation  would  be  benefited 
by  procedures  calculated  to  exalt  the  separate  determinations  of  our  IS  hearing 
examiners,  and  to  restrict  the  Commission  itself  to  a  largely  supervisory  role. 
I  say  this  with  great  deference  to  the  Commission’s  able  and  dedicated  corps  of 
hearing  examiners.  It  is  not  of  them,  but  of  the  inherent  problem  of  consistent 
policy  definition  in  an  agency  which  speaks  with  19  voices,  that  I  raise  question, 

I  know  that  a  general  criticism  of  the  regulatory  commissions  has  been  that 
they  spend  too  much  time  in  adjudicating  unimportant  private  disputes  and  too 
little  in  formulating  overall  agency  policy.  I  agree  that  wherever  possible  the 
agency  should  attempt  to  enunciate  governing  policy  by  rules  or  statements  of 
policy  of  general  applicability.  We  have  made  a  great  deal  of  progress  toward 
this  objective  at  the  Federal  Power  Commission.  With  the  aid  of  such  rule- 
making  actions  as  the  prescription  of  guideline  prices  for  producer  sales  and 
the  outlawing  of  certain  types  of  price  escalation  clauses,  we  have  been  able  to 
process  the  great  majority  of  our  certificate  applications  on  an  accelerated,  non- 
contested  basis.  There  are  other  types  of  decisions  less  amenable  to  rule- 
making  treatment. 

Such  matters  as  the  proper  rate  of  return  to  be  given  a  particular  pipeline  or 
public  utility,  or  which  of  several  competing  pipelines  can  best  provide  addi¬ 
tional  new  service  to  a  particular  market,  or  matters  of  pipeline  or  electric 
utility  rate  design — the  type  of  issue  which  predominates  in  our  contested  cases — 
do  not  lend  themselves  to  any  advance  formulation  which  can  be  automatically 
applied  to  a  given  state  of  facts  by  an  examiner.  iStatirtory  provisions  which 
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limit  the  scope  of  the  Commissioner’s  responsibilities  in  deciding  such  issues,  or 
which  create  procedural  hurdles  to  our  accomplishing  this  task  are,  in  my 
judgment,  not  in  the  public  interest. 

Similarly,  the  provisions  of  section  5(c)  of  the  present  act  which  limits  the 
extent  to  which  the  commissioners  of  an  agency  may  consult  with  staff  were 
made  inapplicable  to  rulemaking  and  initial  licensing  because,  as  the  Attorney 
General’s  manual  made  clear  (pp.  50-52),  Congress  recognized  that  in  such  cases 
the  commissioners  would  require  greater  access  to  staff  expertise  than  where 
they  were  sitting  as  judges  to  determine  whether  an  act  had  been  violated.  Thus, 
section  5(c)  of  the  act  now  precludes  the  agency,  in  cases  not  involving  rate¬ 
making  or  initial  licensing,  from  consulting  with  staff  personnel  who  had  ap¬ 
peared  as  a  prosecutor  or  investigator  in  any  “factually  related  case.”  To  apply 
this  to  ratemaking  would  mean  that  if  a  top  staff  official  had  ever  served  as 
Commission  counsel  in  a  case  involving  a  particular  pipeline  or  utility  the  Com¬ 
mission  could  not  make  use  of  his  knowledge  of  the  company  in  a  proceeding 
commencing  many  years  later. 

The  proposed  amendments  to  section  5(c)  (now  5(a)  (6) )  would  only  enhance 
the  difficulty.  They  add  to  the  category  of  excluded  staff  personnel  those  ap¬ 
pearing  in  “advocating”  roles,  which  apparently  precludes  persons  who  had  de¬ 
fended  the  Commission  in  court  appeals  from  advising  them  as  to  the  significance 
of  an  adverse  decision.  Moreover,  a  new  provision  has  been  added  in  the  new 
5(a)(6)(B)  which  prohibits  an  agency  member  in  drafting  an  opinion  from 
having  the  aid  of  any  staff  employee  who  “participated  in  the  preparation  *  *  * 
of  a  factually  related  proceeding.”  Thus  any  member  of  the  staff  who  had  once 
participated  in  the  preparation  of  a  pipeline  rate  case,  perhaps  including  even 
the  Commissioner’s  assistant  who  aided  in  the  preparation  of  an  opinion,  could 
not  again  be  used  to  aid  in  deciding  similar  pipeline  rate  cases.  Similarly,  a 
staff  member  who  had  worked  on  a  case  involving  a  given  pipeline  would  prob¬ 
ably  be  barred  from  participating  in  the  decisional  process  in  any  proceeding 
involving  the  same  pipeline. 

The  draftsmen  responsible  for  the  proposed  revision  of  the  Administrative 
Procedure  Act  evidently  had  in  mind  a  type  of  agency  which  dealt  with  a  host 
of  different  problems  and  a  great  variety  of  litigants.  They  surely  could  not 
have  had  in  mind  an  agency  like  the  Federal  Power  Commission  in  which  a  very 
large  part  of  the  work  relates  to  a  fairly  small  number  of  companies  which  are 
under  continuing  regulation  and  where  the  same  issues  must  be  resolved  year 
after  year  in  terms  of  a  comparison  of  past  and  present  performance.  In  the 
context  of  FPC  work,  knowledge  of  the  history  and  background  of  the  giant 
natural  gas  and  utility  corporations  which  we  regulate  is  almost  essential  to 
knowledgeable  participation  in  the  decisional  process. 

In  closing  I  should  like  to  pay  tribute  to  the  skill  and  imagination  of  the  drafts¬ 
men  of  S.  1663  in  its  present  form.  It  is  a  work  which  commands  the  respectful 
attention  of  everyone  who  is  interested  in  administrative  reform,  and  it  reflects 
careful  consideration  of  the  criticisms  of  earlier  versions  of  this  bill.  My  diffi¬ 
culties  go  to  the  whole  conception  of  a  detailed  uniform  code  for  all  agencies 
irrespective  of  their  differences  in  authority,  constituency,  and  the  inherent 
nature  of  their  proceedings. 

My  belief  is  that  insofar  as  the  Federal  Power  Commission  is  concerned  the 
Administrative  Procedure  Act,  as  it  presently  stands,  goes  as  far  as  is  desirable 
in  attempting  to  establish  a  uniform  Code  of  Federal  Administrative  Procedure. 
To  the  extent  that  it  is  not  adequate,  the  solution  lies  in  the  adoption  of  the 
proposal  pending  before  this  Congress  for  the  establishment  of  a  permanent 
administrative  conference  which  can  study  and  make  recommendations  with 
respect  to  the  administrative  problems  of  particular  agencies  or  groups  of  agen¬ 
cies,  supplemented,  to  the  extent  necessary,  by  specific  legislation  directed  at  the 
evils  disclosed  by  the  studies. 


Board  of  Governors  of  the 

Federal  Reserve  System, 

Washington,  May  12, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  received  by  the  Board 
on  March  25,  1965,  requesting  a  report  on  S.  1336,  a  bill  to  amend  the  Adminis¬ 
trative  Procedure  Act,  and  for  other  purposes. 
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It  is  the  Board’s  opinion  that  S.  1336,  viewed  in  its  entirety,  contains  guidelines 
for  administrative  agency  procedures  reasonably  calculated  to  further  the  public 
interest  or  policy  underlying  the  many  and  varied  laws  administered  by  agen¬ 
cies  of  the  Government,  while  according  the  individuals  dealing  with  these  agen¬ 
cies  maximum  recognition  of  the  rights  secured  to  them  under  law.  At  the  same 
time,  the  Board  finds  several  of  the  specific  provisions  of  S.  1336  objectionable, 
either  as  they  affect  the  Board  in  particular  or  in  their  probable  effect  on  all 
agencies  generally. 

The  substance  of  certain  of  the  comments  that  follow  has  been  transmitted 
previously  to  the  Committee  on  the  Judiciary  or  to  that  committee’s  Subcom¬ 
mittee  on  Administrative  Practice  and  Procedure  in  response  to  requests  for 
views  on  proposed  legislation  relating  to  agency  practices  and  procedures.  By 
letter  to  you  of  July  11,  1963,  the  Board  reported  on  S.  1666,  a  bill  that  would 
have  amended  the  public  information  provisions  of  the  Administrative  Procedure 
Act.  On  November  6,  1963,  the  Board  responded  to  your  request  for  views  on 
S.  1663,  the  provisions  of  which  in  several  respects  paralleled  those  of  S.  1336. 
The  Board’s  detailed  comments  on  S.  1663  were  set  forth  on  analysis  forms  pro¬ 
vided  by  the  committee  and  were  forwarded  as  enclosures  to  the  Board’s  No¬ 
vember  9  letter  of  comment.  Subsequently,  by  letter  of  July  1,  1964,  the  Board 
submitted  to  Senator  Edwmrd  V.  Long,  chairman  of  the  Subcommittee  on  Ad¬ 
ministrative  Practice  and  Procedure  of  the  Committee  on  the  Judiciary,  views 
and  comments  on  a  new  comparative  print  of  S.  1663.  In  many  respects  the 
revised  form  of  S.  1663  more  closely  paralleled  the  language  of  certain  of  the 
provisions  of  S.  1336  than  did  the  original  version  of  S.  1663.  Accordingly, 
some  of  the  Board’s  comments  regarding  S.  1663,  as  revised,  are  herein  restated. 

In  view  of  the  similarity  that  certain  of  the  provisions  of  S.  1336  bear  to  some 
of  the  provisions  of  one  or  more  of  the  three  earlier  bills  mentioned,  the  Board  be¬ 
lieves  that  the  committee  may  find  helpful,  in  respect  to  its  deliberations  on 
S.  1336,  the  views  and  comments  contained  in  the  Board’s  letters  of  July,  1963. 
November  1.  1963,  and  July  1,  1964.  At  the  same  time,  it  is  the  Board’s  belief 
that  the  enclosed  comments  on  S.  1336  represent  a  self-contained  analysis  of  the 
bill’s  provisions,  in  respect  to  their  effect  on  the  Board’s  functions  and  related 
procedures,  and  on  certain  aspects  of  Government  agency  procedures  in  general. 

Sincerely  yours, 


Wm.  McC.  Martin,  Jr. 


Board  of  Governors  of  the  Federal  Reserve  System 


REPORT  ON  S.  133  6 

Section  2 — Definitions 

The  most  significant  change  made  by  section  2  of  S.  1336  is  the  removal 
from  the  definition  of  “rule,”  as  that  term  is  defined  in  the  Administrative 
Procedure  Act  (hereinafter  “the  APA”),  of  “the  approval  or  prescription  for 
the  future  of  rates,  *  *  Despite  the  deletion  of  the  language  relating  to 
ratemaking  actions,  the  definition  of  “rule”  as  “the  whole  or  any  part  of  any 
agency  statement  of  general  applicability  and  future  effect  designed  to  imple¬ 
ment,  interpret,  or  prescribe  law  or  policy  *  *  *”  can  still  be  read  reasonably 
as  including  agency  ratemaking  actions.  The  reasonableness  of  this  con¬ 
clusion  is  further  strengthened  by  the  fact  that  the  deleted  language  is  not 
carried  over  to  section  2(d)  where  “order”  and  “adjudication”  are  defined. 

However,  remarks  of  Senator  Dirksen,  a  cosponsor  of  S.  1336,  made  at  the  time 
the  bill  was  introduced,  indicate  congressional  intent  that  under  S.  1336  agency 
rate  actions  “would  be  decided  under  the  adjudicative  procedures  (sec.  5)  of 
the  agency,”  (Congressional  Record,  Mar.  4,  1965,  p.  3982.)  If  agency  rate  ac¬ 
tions  are  to  be  considered  “adjudications”  under  S.  1336.  this  should  be  made 
clear  by  transfer  to  section  2(d)  of  the  specific  language  relating  to  that  function. 

As  applied  generally  to  all  agencies,  the  proposal  to  place  ratemaking  func¬ 
tions  under  the  agencies’  adjudication  procedures  apiiears  to  have  merit.  In 
most  agencies  there  exists  a  pressing  need  to  assure  agency  members  of  maxi¬ 
mum  time  to  consider  and  act  upon  matters  of  policy.  Logically,  this  can  be 
done  best  by  relieving  agency  members  of  as  many  decisional  functions  as 
possible.  As  applied  to  the  Board’s  ratemaking  actions,  however,  it  would  be 
undesirable  to  have  responsibility  for  the  intial  decision  elsewhere  than  in  the 
agency  itself.  The  Board’s  actions  in  the  field  of  ratemaking  are  intrinsically 
policymaking  functions.  They  involve  the  establishment  of  discount  rates  (the 
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rates  to  be  charged  on  loans  and  discounts  by  the  Federal  Reserve  banks  to  mem¬ 
ber  banks  of  the  Federal  Reserve  System),  the  setting  of  stock  margin  require¬ 
ments  (the  amount  of  credit  which  may  be  extended  to  a  customer  by  brokers, 
dealers,  or  members  of  a  national  securities  exchange,  or  by  banks  for  the  purchase 
and  carrying  of  registered  securities) ,  and  the  establishment  of  maximum  rates  of 
interest  payable  on  time  and  savings  deposits  by  member  banks. 

The  decisional  processes  underlying  the  Board’s  actions  in  establishing  dis¬ 
count  rates,  rates  of  interest  on  time  and  savings  deposits,  and  margin  require¬ 
ments  preclude  the  treatment  of  these  functions  as  mere  factfinding  actions  to 
be  subjected  to  the  same  procedural  and  decisional  processes  as  are  applicable  to 
the  fixing  of  freight,  passenger,  or  utility  rates.  In  this  respect,  the  Board  notes 
that  only  those  cases  of  adjudication  which  are  “required  by  the  Constitution 
or  by  statute  to  be  determined  on  the  record  after  opportunity  for  an  agency 
hearing”  are  subject  to  the  notice,  pleadings,  prehearing  conferences,  hearing 
procedures,  separation  of  functions,  and  emergency  action  provisions  of  section 
5(a).  As  the  Board  interprets  section  5,  all  other  cases  of  adjudication,  includ¬ 
ing  the  Board’s  ratemaking  actions,  are  permitted  by  section  5(b)  to  be  con¬ 
ducted  by  the  agency  itself  pursuant  to  procedures  provided  for  by  agency  rule. 
Thus,  the  Board’s  ratemaking  functions  could  be  conducted  under  such  pro¬ 
cedures  as  are  determined  by  the  Board  to  best  meet  its  statutory  responsi¬ 
bilities  and  to  serve  the  public  interest. 

If,  contrary  to  the  Board’s  expressed  interpretation  of  section  5,  particularly 
of  subsection  (b)  thereof,  the  Board’s  rate  actions  would  be  subjected  either  to 
the  procedural  requirements  of  section  5(a)  or  to  a  hearing  officer,  evidential 
type  procedure  under  section  5(b),  the  Board  would  strongly  urge  either: 

(a)  retention  of  the  APA’s  classification  of  agency  rate  actions  as  rule- 
making  functions  and,  as  now  provided,  an  exception  for  such  actions 
from  the  notice  and  public  procedure  requirements  “in  any  situation  in 
which  the  agency  for  good  cause  finds  that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary,  or  contrary  to  the  public  interest” ; 
or 

(b)  that  the  Board’s  actions  in  respect  to  the  establishment  of  (1)  rates 
of  interest  on  discounts  and  advances  by  Federal  Reserve  Banks;  (2) 
rates  of  interest  to  be  paid  by  member  banks  of  the  Federal  Reserve  Sys¬ 
tem  on  time  and  savings  deposits  ;  and 

(3)  margin  requirements  be  exempted  from  the  requirements  of  section  5. 
Either  alternative  would  permit  the  Board  to  apply  its  expert  knowledge  and 
experience  in  these  highly  complicated  areas  of  national  economic  policy,  un¬ 
impeded  by  procedural  requirements  which,  if  applied,  could  imperil  the 
Board’s  ability  to  formulate  and  implement  policy  in  credit  and  monetary 
matters  and  impede  its  ability  to  respond  promptly  and  with  the  required 
flexibility  to  the  day-to-day  dictates  of  national  economic  policy. 

Section  3 — Public  information 

Section  3  of  S.  1336  would  make  substantial  and  far-reaching  changes  in  the 
“public  information”  provisions  of  section  3  of  the  APA.  In  introducing  the 
bill,  Senator  Dirksen  stated  that  section  3  of  S.  1336  “changes  the  availability 
of  Government  information  from  a  question  of  agency  discretion  to  a  require¬ 
ment  that  the  information  be  made  available  unless  it  fall  within  certain 
exempted  categories.”  (Congressional  Record,  Mar.  4,  1965,  p.  3983.) 

The  Board  views  favorably  the  purpose  underlying  the  provisions  of  section 
3  of  S.  1336.  When  access  to  information  to  which  the  public  is  entitled  is 
foreclosed  by  agency  action  based  upon  existing  provisions  of  law,  remedial 
legislation  appears  warranted.  Despite  this  general  accord  with  the  purpose 
of  section  3,  the  Board  finds  several  of  its  provisions  to  be  unduly  severe  in 
the  requirements  imposed  on  the  agencies,  and  to  require  disclosure  of  agency 
records  to  an  extent  and  in  a  manner  inconsistent  with  the  public  interest. 

Section  3(e)  of  the  bill  contains  eight  specific  exemptions  from  the  pro¬ 
visions  of  section  3.  These  would  take  the  place  of  (1)  the  two  general 
exceptions  to  the  APA’s  public  information  requirements  relating  to  “any  func¬ 
tions  of  the  United  States  requiring  secrecy  in  the  public  interest”  and  “any 
matter  relating  solely  to  the  internal  management  of  an  agency”;  and  (2)  the 
specific  exception  to  the  “opinions  and  orders”  and  “public  records”  require¬ 
ments  of  matters  held  confidential  for  good  cause  found.  Viewed  in  the  light 
of  the  Board’s  continuing  functions  in  the  areas  of  credit  and  monetary  policy, 
and  bank  supervision  and  regulation,  the  eight  exemptions  from  the  require- 
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ments  of  section  3  are  considered  by  the  Board  to  offer  reasonable  assurance 
against  unwarranted  disclosures.  However,  a  literal  construction  of  these 
exemptions  leads  to  the  belief  that  there  would  remain  exposed  to  indiscrimi¬ 
nate  public  demand  certain  critical  records  of  the  Board,  disclosure  of  which 
could  impair  the  Board’s  effectiveness  both  as  an  instrument  of  national  eco¬ 
nomic  policy  and  as  a  regulatory  body.  Accordingly,  while  being  favorably  dis¬ 
posed  to  the  form  and  content  of  the  eight  exemptions  in  section  3(e)  of  the 
bill,  the  Board  urges  retention  of  the  exceptions  from  publication  now  found 
in  the  preamble  and  in  subsections  (b)  and  (e)  of  section  3  of  the  APA. 

Section  3(b)  of  the  bill,  dealing  with  the  requirements  for  availability  for 
public  inspection  and  copying  of  agency  final  opinions,  orders  in  the  adjudica¬ 
tion  of  cases,  statements  of  policy  and  interpretations  adopted  by  the  agency, 
etc.,  deletes  an  existing  provision  of  the  APA  whereby  an  agency  may  withhold 
from  public  access  all  final  opinions  or  orders  in  the  adjudication  of  cases 
for  good  cause  found,  when  not  cited  as  precedents.  S.  1336  does  provide  that 
an  agency  may  delete  identifying  details  to  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of  personal  privacy. 

The  Board  is  opposed  to  the  removal  from  the  law  of  the  provision  authoriz¬ 
ing  an  agency  to  withhold  from  public  availability  opinions,  orders,  or  state¬ 
ments  of  policy  “required  for  good  cause  to  be  held  confidential  and  not  cited 
as  precedents.”  Further,  the  exception  provided  in  S.  1336  regarding  deletion 
of  identifying  details  is  not,  in  the  Board’s  opinion,  an  adequate  alternative 
to  the  present  nondisclosure  authority.  Inasmuch  as  the  bill  recognizes  that 
there  can  be  cases  in  which  there  would  occur  a  “clearly  unwarranted  in¬ 
vasion  of  personal  privacy,”  the  Board  believes  that  a  far  more  workable  and 
equitable  basis  for  nondisclosure  is  that  provided  in  the  present  section  3(b) 
of  the  APA. 

Section  3(b)  of  the  bill  would  also  require  that  every  agency  maintain  and 
make  available  for  public  inspection  and  copying  a  current  index  providing 
identifying  information  for  the  public  as  to  any  matter  which  is  issued, 

adopted,  or  promulgated  and  which  is  required  by  subsection  (b)  to  be  made 

available  or  published.  The  Board  urges  that  the  requirement  for  a  current 

index  be  made  subject  to  the  same  exception  as  has  been  urged  in  respect 

to  the  publication  of  opinions  and  orders — namely,  that  there  be  excluded  from 
the  current  index  requirements  “identifying  information”  that  the  agency  for 
good  cause  shall  hold  confidential  and  not  cited  as  precedents. 

The  Board  is  opposed  to  the  provisions  in  section  3(c)  of  the  bill  that  would 
require  every  agency  to  “make  all  its  records  promptly  available  to  any  per¬ 
son.”  [Italic  supplied.]  Presently,  the  APA  requires  that  matters  of  official 
record  shall  be  made  available  “to  persons  properly  and  directly  concerned.” 
This  provision,  if  combined  with  the  judicial  enforcement  provision  in  section 
3(c)  of  the  bill,  would,  in  the  Board’s  judgment,  assure  an  equitable  balancing 
of  the  need  of  Federal  agencies  to  determine  themselves  what  records  and 
information  a  particular  person  should  or  need  have,  with  the  public’s  right 
to  such  records  and  information.  The  words  “any  person”  become  the  more 
objectionable  because  of  their  presence  in  the  subsequent  provisions  of  the  bill 
permitting  court  action  to  obtain  a  court  order  requiring  production  of  agency 
records. 

The  foregoing  comments  combining  references  to  the  phrase  “any  person” 
and  the  provisions  affording  court  assistance  when  an  agency  has  wrongfully 
withheld  records  and  information  should  not  be  construed  as  Board  opposition 
to  the  court  enforcement  provisions  per  se.  On  the  contrary,  the  Board  is  in 
sympathy  with  the  need  for  a  form  of  judicial  enforcement,  and  is  generally 
in  accord  with  the  means  to  this  end  proposed  in  section  3(c)  of  the  bill. 
However,  the  Board  does  oppose  giving  “any  person,”  whether  or  not  properly 
and  directly  concerned,  access  to  all  agency  records  not  specifically  exempted 
and,  upon  mere  allegation  of  improper  withholding,  permitting  “any  person” 
to  bring  suit  to  obtain  an  order  requiring  production.  Admittedly,  the  bill 
would  require  that  issuance  of  such  court  order  be  premised  upon  a  finding 
that  the  record  demanded  but  not  produced  was  improperly  withheld.  The 
requirement  of  such  finding  is  viewed  as  a  relatively  minimal  deterrent  both 
as  to  unwarranted  demands  for  disclosure  and  as  to  the  number  of  baseless 
complaints  that  could  be  filed  seeking  judicial  relief. 

In  respect  to  such  complaints,  the  bill  places  upon  the  agency  the  burden  of 
sustaining  its  action  in  withholding  records  or  information  from  “any  person.” 
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As  a  result,  in  any  ease  where  the  records  sought  do  not  fall  within  one  of  the 
eight  exemptions  contained  in  section  3(e),  in  attempting  to  have  sustained  its 
administrative  action,  the  agency  would  be  denied  the  opportunity  of  showing 
that  the  person  demanding  production  of  the  records  is  not  properly  and  directly 
concerned  with  the  matter  reflected  in  such  records.  Such  opportunity  is  avail¬ 
able  presently  under  the  APA. 

In  sum,  the  Board  finds  equitable  and  reasonable  the  placement  upon  the  agency 
of  the  burden  of  sustaining  its  action  in  withholding  matters  of  record.  That 
burden  becomes  unreasonable,  however,  by  inclusion  in  section  3(c)  of  the  pro¬ 
vision  requiring  that  every  agency  make  its  records  available  to  “ any  person.” 
The  Board  submits  that  the  congressional  intent  inherent  in  the  proposed  lan¬ 
guage  of  section  3(c)  would  be  equally  realized  by  language  that  would  combine 
the  provisions  of  section  3  of  the  APA  with  the  court  enforcement  provisions  of 
the  bill,  the  latter  appropriately  adjusted  to  the  language  of  section  3  of  the  APA. 

Section  Jj — Rulemaking 

In  respect  to  the  changes  that  section  4  of  S.  1336  would  make  in  existing 
law  relating  to  rulemaking  procedures,  the  Board  is  opposed  to  these  changes  in 
the  following  two  respects. 

Section  4(a)  of  the  APA  excludes  from  the  “notice  of  proposed  rulemaking” 
requirements  “persons  *  *  *  named  and  either  personally  served  or  [who]  other¬ 
wise  have  actual  notice  thereof  in  accordance  with  law.”  S.  1336  would  make 
the  notice  requirements  applicable  even  as  to  persons  personally  served  or  who 
have  actual  notice  of  proposed  rulemaking.  The  Board  opposes  the  deletion  of 
the  exclusion  now  applicable  to  persons  served  or  who  have  actual  notice,  and 
believes  that  elimination  of  this  exception  would  place  upon  the  agencies  an 
unnecessary  and  burdensome  procedure. 

Section  4(c)(2)  of  S.  1336  would  make  applicable  the  requirements  of  section 
7  (“Hearings”)  where  rules  are  reqired  “by  the  Constitution  or  by  statute  to 
be  made  on  the  record  after  opportunity  for  an  agency  hearing.”  Section  4(b) 
of  the  APA  makes  applicable  the  provisions  of  section  7  (“Hearings”)  and 
section  8  (“Decisions”)  only  to  rules  required  by  statute  to  be  made  on  the  record 
after  hearing. 

The  Board  opposes  the  coverage  within  section  7  requirements  of  rules  required 
by  the  Constitution  to  be  made  on  the  records,  etc.  By  this  change,  in  addition  to 
following  express  statutory  requirements  for  hearings  that  presumably  are 
premised  upon  constitutional  guarantees,  agencies  would  be  obliged  to  reckon 
with  innumerable  aspects  of  due  process  of  law  in  determining  whether  the  re¬ 
quirements  of  section  7  must  be  followed.  Administrative  agencies  would  be 
faced  with  the  perplexing  dilemma  of  determining  whether  a  rulemaking  hearing 
is  “required”  or  not.  In  general,  agencies  of  the  Government  function  within  the 
framework  of  congressionally  delegated  authority.  In  delegating  authority,  it 
is  assumed  that  the  Congress  will  determine  the  circumstances  under  and  the 
extent  to  which  the  public  interest  require  adherence  to  the  standards  of  section 
7  in  the  decisionmaking  process.  This  is  particularly  true  in  repect  to  agency 
rulemaking,  essentially  a  quasi-legislative  function.  The  Board  urges  dele¬ 
tion  of  the  reference  to  constitutionally  required  rulemaking  hearings. 

Section  5 — Adjudication 

The  Board  incorporates  by  reference  its  earlier  comments  relating  to  the  pro¬ 
posed  classification  of  agency  rate  actions  as  section  5  “adjudications.” 

Section  5(a)  provides  that  all  of  its  provisions  shall  be  applicable  in  those 
cases  of  adjudication  which  are  required  by  the  Constitution  or  by  statute  to  be 
determined  on  the  record  after  an  opportunity  for  agency  hearing.  For  the 
reasons  earlier  stated  in  respect  to  the  Board's  opposition  to  similar  language 
of  applicability  in  respect  to  rulemaking  functions,  the  Board  opposes  making 
all  the  provisions  of  section  5  applicable  to  cases  of  adjudication  which  are 
required  by  the  Constitution  to  be  determined  on  the  record  after  hearing.  As 
indicated,  the  Board  believes  that  the  requirements  of  due  process  of  law  in 
respect  either  to  functions  involving  rulemaking  or  adjudication  can  be  assured 
by  appropriate  congressional  action  at  the  time  agencies’  statutes  are  enacted. 
To  place  upon  administrative  agencies  the  burden  of  case-by-case  determination 
as  to  whether  a  particular  adjudication  is  required  by  the  Constitution  to  be 
determined  on  the  record  after  opportunity  for  an  agency  hearing  could  give  rise 
to  administrative  delays  and  judicial  appeal  proceedings  that  would  be  clearly 
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contrary  to  the  principles  of  expeditious  administrative  resolution  at  which 
S.  1336  is  apparently  aimed. 

The  Board  favors  the  changes  in  existing  hearing  procedures  that  would  be 
effected  by  enactment  of  section  5(a)  (3)  and  (5).  Provisions  for  prehearing 
conference  that  could  be  utilized  in  the  discretion  of  the  agency  or  the  presiding 
officer  should  significantly  expedite  administrative  proceedings,  enable  greater 
simplification  of  complex  issues,  and  better  advise  both  the  agencies  and  other 
participating  parties  regarding  the  probable  course  of  the  adjudicative  proceed¬ 
ings.  Similarly,  the  provision  for  modified  hearing  procedures  that  fall  without 
the  requirements  of  section  7  appears  likely  to  serve  the  interests  of  both  the 
agencies  utilizing  such  abridged  procedures  and  the  parties  as  to  whom  they  are 
made  applicable.  The  Board  believes,  however,  that  the  beneficial  results 
intended  by  utilization  of  abridged  hearing  procedures  could  be  substantially 
thwarted  by  the  fact  that  such  procedures  would  be  utilized  only  by  consent 
of  the  parties.  Preferable,  it  is  believed,  would  be  use  of  such  abridged  hearing 
procedures  as  the  agency  in  its  discretion  may  designate  by  rule  or  order. 

Finally,  the  Board  notes  wTith  approval  the  inclusion  in  section  5(a)(7)  of  a 
provision  not  presently  contained  in  the  APA  whereby  emergency  action,  found 
by  an  agency  to  be  necessary  for  the  preservation  of  the  public  health  or  safety, 
or  as  otherwise  provided  by  law,  may  be  taken  without  the  notice  or  other  pro¬ 
cedures  required  by  section  5(a). 

Section  6 — Ancillary  matters 

Section  6  of  S.  1336  would  expand  the  provisions  of  the  APA  regarding  ancillary 
matters  so  as  (1)  to  make  more  specific  the  provisions  regarding  appearance  of 
attorneys  and  other  representatives  of  parties  before  agencies;  (2)  to  provide 
for  the  issuance  of  subpenas  upon  request  to  any  party  to  an  adjudication  unless 
otherwise  provided  by  statute,  and  for  the  issuance  of  subpenas  to  any  party  to 
a  rulemaking  proceeding  upon  request,  upon  a  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought,  and  as  authorized  by  law;  (3)  to  make 
available  deposition  and  discovery  procedures  to  the  same  extent  and  in  the  same 
manner  as  in  civil  proceedings  in  the  district  courts  of  the  United  States  except 
to  the  extent  an  agency  deems  such  conformity  impracticable  and  otherwise 
provides  for  depositions  and  discovery  by  published  rule ;  (4)  to  permit  an  agency 
to  consolidate  related  proceedings  or  to  order  joint  hearings  on  common  or 
related  issues  in  different  proceedings;  and  (5)  to  issue  declaratory  orders  and 
to  dispose  of  motions  for  summary  decisions,  motions  to  dismiss  or  motions  for 
decisions  on  the  pleadings. 

While  the  Board  favors  many  of  the  additions  that  S'.  1336  wTould  make  in  the 
ancillary  matters  provisions  of  the  APA,  the  Board  is  opposed  to  certain  of  the 
provisions  contained  in  S.  1336.  These  are  the  provisions,  or  portions  thereof, 
dealing  with  the  issuance  of  subpenas  (sec.  6(e) ),  depositions  and  discover  (sec. 
6(h) ),  and  declaratory  orders  (sec.  6(k) ). 

The  Board  opposes  the  language  of  section  6(e)  that  would  require  every 
agency  to  provide  by  rule  for  the  issuance  of  subpenas  upon  request  to  any  party 
to  an  adjudication  unless  otherwise  provided  by  statute.  Proceedings  conducted 
by  the  Board  or  a  duly  designated  representative  thereof  usually  relate  to  the 
Board’s  function  as  a  regulatory  and  supervisory  agency.  In  the  course  of  such 
proceedings,  the  Board  is  required  to  have  access  to  and  make  use  of  facts  and 
financial  data  of  an  extremely  sensitive  and  confidential  nature  in  order  properly 
to  discharge  its  statutory  function.  The  Board  does  not  believe  that  parties  to 
such  proceedings  should  be  permitted  to  demand  access  to  such  information  and 
data  through  subpenas  unless  expressly  authorized  by  law  to  do  so.  To  permit 
such  access  could  have  seriously  adverse  economic  and  personal  consequences  on 
the  banking  organizations  involved,  their  representatives,  and  their  customers. 
For  example,  disclosure  of  a  bank’s  resources  and  amounts  of  income,  its  loss 
experience  on  consumer  loans,  the  amount  of  and  changes  in  valuation  reserve 
accounts,  its  investment  and  loan  portfolio  structure,  and  related  financial  in¬ 
formation  could  do  irreparable  damage  to  the  disclosing  bank’s  financial  posi¬ 
tion.  Similarly,  compulsory  disclosure  through  subpena  of  bank  officers’  salaries, 
the  names  of  borrowers,  the  amounts  and  terms  of  their  loans,  and  the  deposit 
balances  of  customers  could  prove  highly  prejudicial  and  irreparably  damaging 
to  the  individuals  or  institutions  involved.  The  Board  does  not  believe  that 
provision  in  section  6  for  the  quashing  or  modification  of  any  subpena  for  lack 
of  general  relevance  or  reasonable  scope  is  sufficient  guarantee  against  indis- 
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criminate  or  unwarranted  disclosure  to  make  acceptable  the  proposed  subpena 
provisions  relating  to  adjudications. 

For  the  foregoing  reasons,  the  Board  strongly  urges  that  the  provisions  for 
issuance  of  subpenas  relating  to  adjudications  be  made  identical  with  the  pro¬ 
visions  for  the  issuance  of  subpenas  in  rulemaking  proceedings — namely,  that 
agency  subpenas  authorized  by  law  shall  be  issued  to  any  party  to  an  adjudica¬ 
tion  upon  request  upon  a  showing  of  general  relevance  and  reasonable  scope  of 
the  evidence  sought. 

Section  6(h)  would  add  a  provision  to  existing  law  making  available  depo¬ 
sitions  and  discovery  to  the  same  extent  and  in  the  same  manner  as  the  same 
are  available  in  civil  proceedings  in  district  courts  of  the  United  States  except 
to  the  extent  an  agency  deems  such  conformity  impracticable  and  otherwise 
provides  for  depositions  and  discovery  by  published  rule.  In  essence,  the  Board 
opposes  this  change  for  the  same  reasons  expressed  in  its  opposition  to  the  pro¬ 
posed  provision  in  section  6(e)  regarding  subpenas  in  cases  of  adjudication.  It 
is  not  believed  that  parties  to  proceedings  before  the  Board  should  be  permitted 
to  probe  through  deposition  and  discovery  procedures  the  highly  confidential  de¬ 
tails  of  another’s  business  transactions,  particularly  in  view  of  the  unique  public 
interest  considerations  involved  in  the  field  of  banking. 

Nor  are  the  Board’s  objections  to  the  depositions  and  discovery  procedures 
overcome  by  the  presence  in  section  6(h)  of  a  provision  that  an  agency  might 
depart  from  such  procedures  where  the  same  are  found  to  be  impracticable  and 
the  agency  otherwise  provides  for  depositions  and  discovery  by  published  rule. 
To  permit  deviation  from  the  prescribed  procedures  only  if  adherence  thereto 
can  be  shown  to  be  impracticable,  that  is,  burdensome  or  difficult  in  implementa¬ 
tion,  misses  completely  the  substantive  objections  that  the  Board  has  to  the 
proposed  provisions  relating  to  depositions  and  discovery  procedures. 

Accordingly,  it  is  recommended  that  if  the  depositions  and  discovery  provi¬ 
sions  are  to  remain  in  S.  1336,  following  the  last  word  in  section  6(h)  as  now  pro¬ 
posed  there  be  inserted  the  following  language  or  where  the  use  of  such  process 
by  a  party  would,  in  the  judgment  of  the  agency,  be  contrary  to  the  public  in¬ 
terest,  in  wffiich  case  the  agency  shall  by  published  rule  set  forth  the  particular 
circumstances  under  which  resort  to  such  process  shall  be  allowed.” 

Finally,  in  respect  to  the  provisions  of  section  6(k)  directing  that  an  agency 
shall  act  upon  requests  for  declaratory  orders,  the  Board  believes  desirable  the 
insertion  of  specific  language  clarifying  what  appears  to  be  the  intent  of  Con¬ 
gress  to  make  the  issuance  of  a  declaratory  order  a  discretion  a  17  act  upon  the 
part  of  an  agency.  This  could  be  effected  by  insertion  at  line  6  of  the  present 
provision,  immediately  following  the  word  “authorized”,  the  phase  “in  its  sole 
discretion,”. 

Section  7 — Hearings 

Viewed  in  the  context  of  the  changes  urged  herein  in  respect  to  certain  of  the 
proposed  provisions  in  sections  2,  4,  5,  and  6  of  S.  1336,  the  Board  does  not  op¬ 
pose  the  proposed  provisions  of  section  7. 

Section  8 — Decisions 

The  Board  views  as  generally  unobjectionable  most  of  the  changes  in  existing 
law  relating  to  the  decision  functions  of  administrative  agencies  that  would  be 
made  by  section  8  of  S.  1336.  The  Board  does  oppose  certain  of  the  provisions  of 
section  8  of  S.  1336,  its  major  objections  being  as  follows  : 

Section  8  of  the  Administrative  Procedure  Act  provides  that  in  cases  in  which 
an  agency  itself  has  not  presided  at  the  reception  of  evidence  at  a  hearing,  the 
presiding  officer  shall  initially  decide  the  case  or,  in  the  alternative,  the  agency 
shall  require  (in  specific  cases  or  by  general  rule)  the  entire  record  to  be  certified 
to  it  for  initial  decision.  Section  8(a)  of  S.  1336  would  do  away  with  the  initial 
decision  procedure  by  providing  that  in  all  adjudications  subject  to  section  5(a) 
the  presiding  officer  shall  make  the  decision  and,  in  the  absence  of  either  an  ap¬ 
peal  to  the  agency  or  review  by  the  agency  within  time  provided  by  statute  or  by 
rule,  the  presiding  officer’s  decision  shall  become  the  decision  of  the  agency. 

At  the  present  time  the  Board  follows  the  practice  in  an  adjudicatory  proceed¬ 
ing  of  requiring  the  record  of  such  proceeding  to  be  certified  to  it  for  initial  de¬ 
cision,  following  issuance  by  the  presiding  officer  at  the  hearing  of  his  recom¬ 
mended  decision.  Such  a  procedure,  provided  for  by  section  8(a)  of  the  Ad¬ 
ministrative  Procedure  Act,  allows  the  Board  to  review  the  facts  de  novo,  to 
appraise  the  presiding  officer’s  evaluation  of  those  facts,  and  either  to  affirm  the 
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presiding  officer’s  recommended  decision  or  alter  or  reverse  the  same  in  the  light 
of  the  applicable  statutory  standards. 

The  Board  strongly  desires  the  preservation  of  its  present  decisionmaking 
procedures  whereby  an  initial  decision  issued  by  a  presiding  officer  is  reviewed 
by  the  Board  prior  to  its  becoming  a  final  Board  decision.  Although  there  are 
few  occasions  upon  which  the  Board  conducts  adjudications  requiring  application 
of  the  provisions  of  section  7,  when  such  occasions  do  arise  the  nature  and  the 
subject  of  such  proceedings  are  sufficiently  technical  and  sensitive  as  to  require, 
in  the  Board’s  judgment,  a  final  decision  to  be  made  in  the  first  instance  by  the 
Board  itself.  Adjudicatory  proceedings  that  would  be  conducted  by  the  Board 
might  involve  termination  of  a  bank’s  membership  in  the  Federal  Reserve  Sys¬ 
tem,  removal  of  officers  or  directors  of  a  bank  for  unsafe  or  unsound  banking 
practices  or  violations  of  law,  suspension  of  a  bank’s  access  to  the  credit  facili¬ 
ties  of  the  Federal  Reserve  System,  termination  of  a  bank’s  authority  to  extend 
credit  to  finance  securities  transactions,  revocation  of  a  holding  company  affil¬ 
iate’s  voting  permit,  or  issuance  of  a  cease  and  desist  order  under  the  Clayton 
Act.  As  to  many  of  the  aforementioned  types  of  adjudicative  proceedings,  there 
are  minimal  statutory  guidelines  or  criteria  pursuant  to  which  a  final  decision 
is  to  be  reached.  Because  of  the  infrequency  of  such  proceedings  there  has  not 
been  established,  with  respect  to  most  of  these  matters,  any  large  body  of  deci¬ 
sional  precedent  upon  which  a  subordinate  officer  could  rely  for  guidance.  The 
applicable  statutes  grant  the  Board  broad  discretion,  and  the  issues  involved 
go  substantially  beyond  the  mere  application  of  facts  to  statutory  criteria.  In 
such  circumstances,  the  Board  believes  that  to  place  in  a  subordinate  officer  the 
final  decision  in  oases  of  adjudication,  with  very  limited  opportunity  for  agency 
review  under  section  8(c)  (4),  could  be  prejudicial  both  to  the  respondents  in 
such  cases  and  to  the  Board’s  effectiveness  as  a  statutorily  constituted  regulatory 
and  supervisory  body. 

Accordingly,  the  Board  favors  retention  of  the  provisions  of  section  8(a)  of 
the  Administrative  Procedure  Act  pursuant  to  which  a  presiding  officer  makes  a 
recommended  decision,  upon  review  of  which  the  agency  issues  the  initial  deci¬ 
sion. 

In  respect  to  the  provisions  of  section  8(c)  of  S.  1336  calling  for  the  establish¬ 
ment  by  each  agency  of  one  or  more  appeal  boards,  the  Board  favors  the  func¬ 
tional  purposes  to  be  served  by  such  establishments.  However,  the  following 
comments  are  offered  for  consideration  in  respect  to  certain  of  the  provisions 
relating  to  the  establishment  of  these  appeal  boards. 

The  Board  recommends  that  ultimate  authority  to  grant  oral  argument  during 
the  proceedings  before  an  appeal  board  be  placed  in  the  discretion  of  the  agency. 
Section  8(c)  (2)  would  grant  oral  argument  in  any  case  upon  request  of  a  party. 
Provision  is  made  in  section  8(b)  for  the  opportunity,  in  the  discretion  of  the 
presiding  officer,  for  oral  argument  in  support  of  proposed  findings  and  con¬ 
clusions.  Presumably,  the  instances  would  be  infrequent  where  oral  argument 
thus  requested  would  be  denied.  To  accord  parties  an  absolute  right  of  oral 
argument  before  an  appeal  board  would,  in  the  Board’s  judgment,  introduce  an 
element  of  delay  in  the  total  administrative  process  that  would  not  be  compen¬ 
sated  for  by  any  significant  benefit  to  the  party  or  to  the  agency  involved.  The 
rights  of  parties  appearing  before  an  agency  appeal  board  would  not  appear  to 
be  prejudiced  in  any  manner  by  giving  to  that  appeal  board  a  discretionary 
judgment  in  respect  to  granting  oral  argument. 

The  provision  in  section  8(c)(2)  whereby  a  private  party  could  avoid  con¬ 
sideration  and  determination  by  the  appeal  board  of  exceptions  to  a  presiding 
officer’s  decision  or  rulings  appears  to  render  nearly  useless  the  functions  intended 
to  be  performed  by  the  appeal  board.  Under  the  proposed  provision  a  private 
party  may  avoid  consideration  by  the  appeal  board  merely  by  filing  an  application 
for  a  determination  of  exceptions  by  an  agency — a  procedure  identical  to  that 
where  an  agency  has  not  established  an  appeal  board.  It  is  believed  that  agency 
determination  of  exceptions  raised  by  a  party  should  be  limited  to  those  cases 
where  the  agency  has  not  established  an  appeal  board. 

Regarding  the  grounds  upon  which  an  agency  may  order  a  particular  case 
brought  before  it  for  review,  section  8(c)  (4)  limits  such  grounds  to  (1)  decisions 
or  actions  that  may  be  contrary  to  law  or  agency  policy;  (2)  to  cases  as  to  which 
the  agency  wishes  to  reconsider  its  policy;  or  (3)  to  cases  as  to  which  a  novel 
question  of  policy  has  been  presented.  The  Board  would  be  unopposed  to  these 
provisions  only  if  its  recommendations  relating  to  retention  of  the  Administra¬ 
tive  Procedure  Act’s  recommended  decision  procedures  are  adopted.  If  S.  1336 
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were  to  provide  that  an  agency  may  by  rule  designate  a  case  in  which  the  agency 
itself  may  make  the  initial  decision  following  a  recommended  decision  by  a 
presiding  officer,  the  appeal  and  review  procedures  proposed  in  S.  133G  would 
not  be  objectionable  since  the  agency  would  have  control  over  the  class  of  cases 
as  to  which  it  would  delegate  initial  decision  authority  to  the  presiding  officer. 
Absent  retention  of  the  recommended  decision  feature  of  the  Administrative 
Procedure  Act,  the  Board  strongly  recommends  that  S.  1336  contain  a  provision 
giving  an  agency  the  authority  to  consider  de  novo  any  issue  involved  in  a  case 
appealed  to  or  reviewed  by  the  agency  after  entry  of  the  decision  of  the  presiding 
officer  or  after  the  action  of  an  appeal  board. 

Section  9 — Sanctions  and  powers 

The  Board  favors  the  provision  of  section  9  that  would  impose  on  every  agency, 
in  respect  to  any  proceeding  required  to  be  conducted  pursuant  to  S.  1336  or 
otherwise  required  by  law,  a  duty  to  set  and  complete  such  proceedings  “with 
reasonable  dispatch.”  Such  requirement  is  at  present  specifically  applicable  only 
to  licensing  proceedings  conducted  pursuant  to  sections  7  and  8  of  the  Adminis¬ 
trative  Procedure  Act. 

Section  9(b)  provides  that  any  publicity  issued  by  an  agency  or  officer,  em¬ 
ployee,  or  member  thereof,  that  is  found  by  a  court  to  have  been  issued  to  discredit 
or  disparage  a  person  under  investigation  or  a  party  to  an  agency  proceeding, 
may  be  held  to  be  a  prejudicial  prejudging  of  the  issues  in  controversy  and  to 
constitute  a  basis  for  court  action  in  setting  aside  any  agency  action  against  such 
person  or  party. 

In  the  Board’s  judgment,  the  inclusion  in  S.  1336  of  the  proposed  language 
relating  to  agency  publicity  offers  a  greater  potential  for  misunderstanding  and 
confusion  than  for  any  remedial  benefit  that  might  be  derived  therefrom. 

Should  it  be  deemed  necessary  to  provide  specifically  for  the  right  of  a  reviewing 
court  to  set  aside  adverse  agency  action  which  is  shown  to  have  been  preceded 
by  a  prejudicial  prejudgment  of  the  issues  in  controversy,  such  a  provision  could 
be  added  as  a  seventh  category  of  agency  actions  which,  as  required  by  section 
9(e)  (B),  a  reviewing  court  shall  “hold  unlawful  and  set  aside.” 

Section  10— Judicial  review 

The  judicial  review  provisions  of  the  APA  are  expressly  inapplicable  insofar 
as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action  is  by  law  com¬ 
mitted,  to  agency  discretion.  Thus,  two  distinct  criteria  are  now  provided  by 
which  a  determination  can  be  made  as  to  whether  a  particular  agency  action 
is  subject  to  judicial  review.  If  a  statute  precludes  or  can  be  interpreted  as 
intended  to  preclude  judicial  review  of  particular  agency  action,  such  action  is 
excepted  from  the  judicial  review  provisions  of  the  APA.  Similarly,  where 
the  statutory  provisions  under  which  an  agency  purports  to  act  either  expressly 
or  by  implication  commit  a  particular  action  to  agency  discretion,  such  action 
is  not  subject  to  judicial  review. 

Section  10  of  S.  1336  would  exclude  from  judicial  review,  as  does  the  APA, 
agency  actions  as  to  which  “statutes  preclude  judicial  review.”  However,  S.  1336 
•would  narrow  the  existing  APA  provision  regarding  agency  discretion  by  making 
the  exception  with  respect  thereto  applicable  only  where  “judicial  review  of 
agency  discretion  is  precluded  by  law.”  In  the  Board’s  view,  there  is  neither 
need  nor  justification  for  the  change  proposed  in  respect  to  acts  committed  to 
agency  discretion.  The  Board  believes  the  existing  provisions  of  law  to  be 
unambiguous  and  to  meet  fully  the  apparent  congressional  intent  in  formulating 
the  judicial  review  provisions  of  the  APA.  On  the  other  hand,  the  proposed 
language  in  S.  1336  relating  to  judicial  review  of  discretionary  agency  actions 
can  be  said  to  be  redundant  in  that  the  circumstances  covered  by  the  exception 
appear  to  be  included  in  and  covered  by  the  first  exception  of  section  10  relating 
to  situations  where  “statutes  preclude  judicial  review.”  It  appears  to  the 
Board  that  agency  discretion  that  is  “precluded  by  law  from  judicial  review” 
must,  even  under  a  very  narrow  construction,  be  construed  as  action  pre¬ 
cluded  from  judicial  review  by  statute,  either  specifically  or  by  reasoned  de¬ 
duction  from  the  statutory  context.  Thus,  rather  than  the  two  separate  and 
distinct  circumstances  under  present  law  that  give  rise  to  exception  from 
judicial  review,  S.  1336  would  provide  but  a  single  circumstance  under  which 
agency  action  would  be  excepted  from  judicial  review;  namely,  where  judicial 
review  is  precluded  by  statute. 
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Even  assuming,  arguendo,  that  the  Board’s  interpretation  of  the  preamble  to 
section  10  of  S.  1336  is  unduly  restrictive,  the  Board  would  oppose  the  proposed 
language  more  broadly  interpreted.  Under  existing  law,  a  single  determination 
is  required  under  each  of  the  two  exceptions  from  judicial  review  of  agency 
action.  Judicial  review  is  precluded  (1)  if  so  provided  by  statute,  or  (2)  if 
agency  action  is  by  law  committed  to  agency  discretion.  Pursuant  to  the  pro¬ 
visions  of  S.  1336,  a  determination  of  whether  a  discretionary  agency  action  is 
judicially  reviewmble  would,  in  turn,  require  two  distinct  determinations.  First, 
is  the  agency  action  in  question  expressly  or  by  implication  committed  to  agency 
discretion?  Second,  if  so  committeed,  is  judicial  review  of  such  discretionary  ac¬ 
tion  expressly  or  my  implication  precluded  by  law?  The  Board  is  unable  to 
ascertain  either  a  need  or  justification  for  the  change  proposed  in  the  existing 
provisions  of  law.  Even  assuming  the  need  for  a  change  in  the  APA’s  provisions, 
the  Board  views  section  10(2)  of  S.  1336  as  lacking  in  a  clear,  functional 
guide  for  determining  agency  actions  that  are  to  be  excepted  from  the  bill’s 
judicial  review  provisions. 

The  Board  finds  a  far  more  objectionable  feature  of  the  judicial  review  pro¬ 
visions  of  section  10(2)  to  be  that  actions  of  the  Board  in  the  areas  of  credit 
regulation  and  monetary  policy,  including  those  earlier  discussed  relating  to 
ratemaking,  would  be  made  subject  to  these  judicial  review  provisions.  Such 
Board  actions,  committed  by  law  to  the  Board’s  discretion,  are  now  excluded 
from  judicial  review  pursuant  to  provisions  of  the  APA. 

The  change  proposed  would  subject  the  Board’s  judgment  and  action  in  money 
market  and  credit  requirement  matters  to  affirmation,  modification,  or  rejection 
by  a  court  allegation  by  any  person  that  he  is  adversely  affected  by  such  action, 
notwithstanding  its  uniform  applicability  to  the  public  at  large.  It  is  the  Board’s 
belief  that  irreparable  and  substantial  harm  to  the  economy  of  the  Nation  could 
result  wTere  the  Board  deprived  of  final  authority  to  take  those  actions  in  the 
areas  of  credit  regulation  and  monetary  policy  that  are  considered  necessary 
in  the  public  interest.  Inasmuch  as  enactment  into  law  of  proposed  section 
10(2)  of  S.  1336  could  bring  about  the  harm  described,  the  Board  strongly  urges 
rejection  of  the  proposed  provision  and  retention  of  the  exemptions  from  judicial 
review  now  provided  by  the  preamble  to  section  10  of  the  APA. 

The  Board  is  opposed  to  the  change  proposed  by  section  10(a)  of  the  bill  in 
regard  to  persons  entitled  to  judicial  review  of  agency  action.  At  present,  the 
APA  gives  a  right  of  review  to  “any  person  suffering  legal  wrong  because  of  any 
agency  action,  or  adversely  affected  or  aggrieved  by  such  action  within  the 
meaning  of  any  i*elevant  statute.”  Under  S.  1336,  the  test  wTould  be  merely 
whether  a  person  is  adversely  affected  by  agency  action.  The  finite  concept  of 
legal  wrong  and  statutory  definition  of  “adversely  affected  or  aggrieved”  would 
be  discarded  in  favor  of  an  abstract  test  having  no  perceivable  limits.  Thus, 
should  the  Board  deny  an  application  by  a  member  bank  for  permission  to  estab¬ 
lish  a  branch  facility,  under  the  proposed  provision  providing  for  judicial  review, 
any  resident  of  the  town  in  which  the  proposed  branch  would  have  been  located 
could  assert  that  he  was  “adversely  affected  in  fact”  by  the  Board’s  denial  action, 
and  thus  entitled  to  judicial  review  of  that  action. 

Regarding  the  potential  for  innumerable,  unwarranted  petitions  for  judicial 
review,  section  9  of  the  Bank  Holding  Company  Act  of  1956  expressly  provides 
that  “any  party  aggrieved  by  an  order  of  the  Board  *  *  *  may  obtain  review 
of  such  order  in  *  *  *  [a]  United  States  Court  of  Appeals  *  *  Under  sec¬ 
tion  10(a)  of  the  APA,  the  only  “aggrieved”  person  in  such  cases  would  be  a 
party  to  the  proceeding,  since  this  is  the  only  person  who  can  be  “aggrieved  *  *  * 
within  the  meaning  of  *  *  *  [the]  relevant  statute.”  Pursuant  to  the  proposed 
amendment  under  discussion,  apparently  not  only  a  party  to  a  proceeding  under 
the  Bank  Holding  Company  Act  could  seek  review  of  the  Board’s  action,  but  any 
other  person,  such  as  a  customer  of  a  bank  involved  or  of  a  competitor,  another 
bank  holding  company  competing  in  the  same  area,  or  any  one  of  a  host  of  other 
persons  who  might  assert  themselves  to  be  “adversely  affected  in  fact,”  directly 
or  indirectly,  substantially  or  remotely,  by  the  Board’s  action.  The  Board  views 
the  proposed  change  in  the  review  provisions  of  the  APA  as  potentially  productive 
of  circumstances  that  could  harmfully  impede  the  orderly  and  expeditious  dis¬ 
position  of  administrative  matters.  Accordingly,  the  Board  strongly  recom¬ 
mends  that  the  standards  now  contained  in  section  10(a)  of  the  APA  regarding 
standing  to  seek  judicial  review  be  retained. 

The  Board  also  urges  retention  of  the  language  in  section  10(b)  providing  that 
that  form  of  proceeding  for  judicial  review  “shall  be  any  special  statutory 
review  proceeding  *  *  *  in  any  court  specified  by  statute.” 

49-772 — '65 — * — 31 
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General  Services  Administration, 

Washington,  D.C.,  June  17, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

V.8.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Further  reference  is  made  to  your  letter  of  March  24, 
1965,  requesting  a  report  of  this  agency  on  S.  1336,  “To  amend  the  Administrative 
Procedure  Act,  and  for  other  purposes.” 

During  the  88th  Congress  this  agency  twice  extensively  reported  its  views  on 
bills  to  revise  the  Administrative  Procedure  Act.  On  December  6,  1963,  this 
agency  reported  to  the  chairman  of  the  Senate  Judiciary  Committee  on  S.  1663 
and  on  July  8,  1964,  this  agency  reported  to  the  chairman  of  the  Subcommittee 
on  Administrative  Practice  and  Procedure  of  the  Senate  Judiciary  Committee 
on  a  proposed  staff  revision  of  S.  1663. 

Attached  hereto  are  the  views  of  this  agency  principally  on  sections  3,  4,  and 
5  of  S.  1336,  which  concern  public  information,  rulemaking,  and  adjudication. 
For  the  reasons  stated  therein  this  agency  would  object  to  enactment  of  those 
portions  of  these  sections  of  the  bill  which  would  have  an  adverse  impact  on 
this  agency. 

It  is  not  feasible  at  this  time  to  determine  the  precise  financial  effect  of  the 
bill  on  the  operations  of  GSA  although  it  is  probable  that  sections  3,  4,  and  5, 
if  enacted,  would  substantially  increase  the  cost  of  agency  administration. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of  the 
administration’s  program,  there  is  no  objection  to  the  submission  of  this  report 
to  your  committee. 

Sincerely  yours, 


Lawson  B.  Knott,  Jr.,  Administrator. 


S.  1336 — Comments 


Section  3  of  the  Administrative  Procedure  Act  now  excludes  from  its  public 
information  requirements  “any  matter  relating  solely  to  the  internal  manage¬ 
ment  of  any  agency,”  final  opinions  or  orders  “required  for  good  cause  to  be  held 
confidential,”  matters  of  official  record  sought  by  persons  not  “properly  and 
directly  concerned,”  and  record  “information  held  confidential  for  good  cause 
found.”  For  these  exclusions  section  3  of  the  bill  proposes  to  substitute  pri¬ 
marily  the  eight  exemptions  stated  in  its  subsection  (e).  In  a  report  of  April  5, 
1965,  to  the  chairman  of  the  Subcommittee  on  Foreign  Operations  and  Govern¬ 
ment  Information,  House  Committee  on  Government  Operations,  on  H.R.  5012, 
a  bill  to  amend  Revised  Statutes  section  161  in  a  manner  compatible  with  section 
3  (c)  and  (e)  of  S.  1336,  this  agency  explained  at  some  length  the  inadequacies 
of  the  proposal.  Our  objections  are  equally  applicable  to  section  3(c)  of  S.  1336 
and  to  affected  provisions  of  section  3  (a)  and  (b).  A  copy  of  the  report  of 
April  5, 1965,  is  attached. 

In  addition,  we  would  like  to  comment  on  some  unduly  burdensome  and  risky 
provisions  of  section  3(b).  Under  its  first  sentence,  an  agency  must  make  avail¬ 
able  for  public  inspection  and  copying,  with  certain  limited  exemptions,  all  final 
opinions  and  orders  made  in  adjudication  of  cases.  If  this  means  in  GSA,  in 
effect,  that  we  would  have  to  make  publicly  available  determinations  made,  with 
any  supporting  opinion,  whenever  a  person  protests,  questions,  requests,  or  seeks 
a  particular  agency  action  in  its  area  of  statutory  and  administrative  responsi¬ 
bility,  then  we  have  serious  reservations  as  to  its  feasibility  and  reasonableness. 
This  area  involves  a  tremendous  range  of  functions,  including  procurement  of 
real  and  personal  property,  utilization,  and  disposal  of  property,  construction, 
leasing,  and  maintenance  of  public  buildings  and  space,  transportation,  public 
utilities,  telecommunications,  supply,  and  records  management  for  the  execu¬ 
tive  branch  of  the  Government.  The  issues  and  questions  which  arise  are 
similarly  vast  and  range  widely  in  complexity  and  importance.  To  make  all 
this  material  available  on  request,  except  as  provided  in  subsection  (e),  appears 
to  be  burdensome  and  expensive  and,  in  many  instances,  without  offsetting 
benefit. 

Like  objections  apply  to  the  requirements  in  section  3(b)  for  making  publicly 
available  unpublished  statements  of  policy  and  interpretation,  staff  manuals  and 
staff  instructions,  and  a  current  index  of  agency  material  required  to  be  pub¬ 
lished  or  made  available.  While  provision  is  included  for  deletion  of  private 
identification  details,  the  deletions  must  be  fully  explained  in  writing — a  quite 
burdensome  arrangement. 
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The  last  sentence  of  section  8(b)  puts  teeth  in  the  foregoing  index  require¬ 
ment  by  prohibiting  reliance  upon  or  use  of  material  not  indexed,  absent  actual 
notice  of  the  material.  Preparing  and  maintaining  an  index  has  value.  But 
where  manpower,  budget,  and  other  imperative  circumstances  prevent  current 
maintenance  of  an  index,  the  agency’s  administrative  processes  and  management 
should  not  be  so  dangerously  halted  and  hamstrung. 

Section  4  of  the  Administrative  Procedure  Act  now  excludes  from  its  require¬ 
ment  for  public  notice  and  participation  in  agency  rulemaking,  among  other 
things,  “any  matter  relating  to  agency  management  *  *  *  or  to  public  property, 
loans,  grants,  benefits,  or  contracts,”  and  “any  situation  in  which  the  agency  for 
good  cause  finds  *  *  *  that  notice  and  public  procedure  thereon  are  impracti¬ 
cable,  unnecessary,  or  contrary  to  the  public  interest.”  Subsection  (h)  of  the  bill 
proposes  to  substitute  for  these  exemptions  primarily  an  exemption  for  “minor 
exceptions  from,  revisions  of,  or  refinements  of  rules  which  do  not  affect  pro¬ 
tected  substantive  rights”  (although  the  subsection  would  retain  to  a  certain 
extent  other  exemptions  now  in  the  act).  A  memorandum  prepared  by  the  staff 
of  the  Senate  Subcommittee  on  Administrative  Practice  and  Procedure  about 
April  1964  “thought  it  meritorious  and  necessary  that  all  rules  be  subject  to  the 
notice  and  public  participation  requirements  of  section  4.” 

In  explanation  of  the  subject  exemptions  from  the  present  act  the  Senate  Judi¬ 
ciary  Committee  stated :  “*  *  *  The  exception  of  proprietary  matters  is  included 
because  the  principal  considerations  in  most  such  cases  relate  to  mechanics  and 
interpretations  or  policy,  and  it  is  deemed  wise  to  encourage  and  facilitate  the 
issuance  of  rules  by  dispensing  with  all  mandatory  procedural  requirements. 
None  of  these  exceptions,  however,  is  to  be  taken  as  encouraging  agencies  not  to 
adopt  voluntary  public  rulemaking  procedures  where  useful  to  the  agency  or 
beneficial  to  the  public.  The  exceptions  merely  confer  a  complete  discretion  upon 
agencies  to  decide  what,  if  any,  public  xmlemaking  procedures  they  will  adopt  in 
a  given  situation  within  their  terms  *  *  *”  (S.  Rept,  No.  752,  79th  Cong.,  Nov. 

1945.  Also  printed  in  Administrative  Procedure  Act — Legislative  History,  S.  Doc. 
No.  248,  79th  Cong.,  p.  199.) 

The  same  point  of  view  was  expressed  by  the  House  Judiciary  Committee  in  its 
report  on  the  bill  which  became  the  act.  (H.  Rept.  No.  1980,  79th  Cong.,  May 

1946.  Also  printed  in  Administrative  Procedure  Act — Legislative  History,  S. 
Doc.  No.  248,  79th  Cong.,  p.  257.)  Congressman  Walter  of  Pennsylvania,  a  major 
sponsor  of  the  act,  explained  on  the  floor  of  the  House :  “*  *  *  The  exemption 
of  proprietary  matters  is  included  because  in  those  cases  the  Government  is  in 
the  position  of  an  individual  citizen  and  is  concerned  with  its  own  property, 
funds,  or  contracts.”  (92  Congressional  Record  5650,  May  1946.  Also  printed 
in  Administrative  Procedure  Act — Legislative  History,  S.  Doc.  No.  248,  79th 
Cong.,  p.  358.) 

These  insights  of  the  original  framers  of  the  act  would  be  lost  under  the  pro¬ 
posed  revision  of  section  4.  The  public  rulemaking  procedure  would  be  applied 
to  the  formulation  and  amendment  of,  as  well  as  exceptions  from,  agency  poli¬ 
cies,  procedures,  mechanics,  methods,  and  general  interpretations.  As  stated  in 
connection  with  section  3  of  the  bill,  in  GSA  these  policies  and  procedures  are  ap¬ 
plied  to  a  wide  range  of  functions — such  as  procurement,  disposal,  utilization, 
leasing,  and  supply — and  the  policies  and  procedures  vary  greatly  in  complexity 
and  in  their  significance  to  the  public.  Apart  from  minor  amendments,  revisions, 
and  refinements,  all  these  policies  and  procedures  would  require  public  notice  and 
participation.  Administrative  authority  would  be  lost  to  determine  that  the 
policy  or  procedure  was  not  sufficiently  important  to  the  public  to  warrant  dis¬ 
pensing  with  public  rulemaking  as  “impracticable,  unnecessary,  or  contrary  to 
the  public  interest,”  even  where  agency  management  and  proprietary  activities, 
such  as  contracting,  are  involved. 

It  seems  to  us  that  the  public  rulemaking  procedures  of  the  bill  should  be  con¬ 
fined  to  protect  “regulated  industries,”  such  as  the  railroads,  public  utilities,  and 
natural  gas  pipeline  companies,  where  fairness  and  due  process  support  their 
participation  in  the  Federal  ratemaking  process  and  formulation  of  related  poli¬ 
cies.  Public  policy  has  led  to  compulsory  regulation  of  these  industries.  On  the 
other  hand,  dealers,  suppliers,  contractors,  and  beneficiaries  with  respect  to  public 
property,  grants,  and  contracts  do  business  with  the  Government  on  a  voluntary 
basis  and  to  the  extent  that  their  own  self-interest  motivates  them.  They  may 
negotiate  many  terms  of  the  transactions  or  withdraw  altogether,  hence  do  not 
need  special  statutory  standing  to  participate  in  the  development  of  the  adminis¬ 
trative  agency’s  policies  and  mechanics. 
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Nevertheless,  better  regulations  and  operations  frequently  result  in  these  areas 
where  the  views  of  such  dealers  and  contractors  are  solicited,  their  experience 
brought  to  bear,  and  their  education  furthered.  GSA  (and  other  agencies)  con¬ 
tinuously  solicit  their  views  where  the  issues  are  of  sufficient  importance,  either 
through  notice  in  the  Federal  Register  or  by  direct  communication.  We  plan  to 
continue  to  do  this.  We  object  only  to  the  proposed  requirements  to  do  so  in  all 
cases,  across-the-board,  regardless  of  the  need  and  public  interest. 

While  the  emergency  rules  provisions  of  section  4(d)  would  provide  some 
relief,  they  do  not  reach  the  basic  difficulty  nor  counterbalance  the  disadvantages. 

Section  4(c)  (2)  of  the  bill,  as  to  rulemaking,  and  section  5(a)  of  the  bill, 
as  to  adjudication,  would  require  special  hearing  procedures  where  the  Consti¬ 
tution  or  statute  requires  action  based  on  the  record  after  opportunity  for  an 
agency  hearing.  Since  the  Constitution  does  not  specify  any  instances  when  an 
opportunity  for  an  agency  hearing  arises,  an  indefinite  standard  is  prescribed, 
one  that  necessarily  shifts  with  judicial  interpretation  over  the  years  under 
changing  circumstances.  Complicated  and  somewhat  illusory  guidance  is  thus 
afforded  for  the  large  number  of  agencies  and  their  personnel  who  must  comply. 
Statutory  enumeration  would  appear  to  be  preferable. 

Section  5(b)  would  require  agency  procedures  for  prompt  apprising  of  the 
parties  of  the  facts  and  issues  involved  in  “all  other  cases  of  adjudication” 
( except  those  involving  inspections  and  tests  and  making  decisions  at  the  con¬ 
clusion  of  the  proceeding,  subject  to  appeal  as  may  be  provided.  While  the 
thrust  of  these  requirements  is  unobjectionably  toward  speed  and  fairness  in 
adjudications,  the  full  meaning  of  the  subsection  is  not  clear.  An  expansive 
interpretation  could  impose  unduly  formalized  procedures  for  many  kinds  of 
adjudicative  matters  processed  by  this  agency,  with  only  delay  and  expense 
resulting. 

Section  10  of  the  Adminstrative  Procedure  Act  now  excludes  from  judicial 
review,  among  other  things,  “agency  action  *  *  *  by  law  committed  to  agency 
discretion.”  Section  10  of  the  bill  would  change  this  to  read,  where  “judicial  re¬ 
view  of  agency  discretion  is  precluded  by  law.” 

We  construe  the  changed  language  as  not  altering  present  reviewability  under 
the  act  of  GSA  actions  and  as  preserving,  in  accordance  with  the  original  inten¬ 
tion  of  the  act,  administrative  freedom  from  much  judicial  review  of  agency 
actions  in  the  areas  of  public  property  and  contract  management.  The  principles 
denying  standing  to  sue  the  Government  to  citizens  and  prospective  contractors 
in  these  areas  would  remain  unabridged.  ( Massachusetts  v.  Mellon,  262  U.S. 
447  (1923)  ;  Perkins  v.  Lukens  Steel  Co.,  310  U.S.  113  (1940)  ;  Attorney  General’s 
Manual  on  the  Administrative  Procedure  Act,  p.  96  (1947).) 


General  Services  Administration, 

Washington,  D.C.,  April  5, 1965. 

Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Foreign  Operations  and  Government  Information, 
Committee  on  Government  Operations,  House  of  Representatives,  Wash¬ 
ington,  D.C. 

Dear  Mr.  Moss  :  Your  letter  of  March  25,  1965,  requested  the  views  of  the 
General  Services  Administration  on  H.R.  5012,  a  bill  to  amend  section  161  of 
the  Revised  Statutes  with  respect  to  the  authority  of  Federal  officers  and  agencies 
to  withhold  information  and  limit  the  availability  of  records. 

The  bill  would,  in  effect,  substitute  for  section  3(c)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  1002(c) ) ,  new  provisions,  to  be  included  in  5  U.S.C. 
22,  to  govern  the  availability  to  the  public  of  Government  agency  records,  pro¬ 
viding  jurisdiction  in  district  courts  of  the  United  States  to  enjoin  agency 
withholding  of  certain  agency  records  and  information,  and  providing  for  cer¬ 
tain  related  aspects  of  judicial  procedure,  including  punishment  for  contempt 
of  responsible  officers. 

The  bill,  which  provides  for  eight  categories  of  exception  from  a  general  in¬ 
formation  disclosure  and  records  availability  requirement,  is  similar  to  that 
portion  of  the  proposal  in  S.  1336  and  S.  1160  which  would  amend  section  3(c) 
of  the  Administrative  Procedure  Act,  and  is  a  refinement  of  similar  provisions 
in  S.  1666  and  S.  1663  of  the  88th  Congress. 

The  proposed  bill  is  intended  to  delineate  more  clearly  information  and  records 
access  rights  and  to  impose  restrictions  on  the  right  of  Government  agencies  to 
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limit  access  to  Government  records  and  information.  It  would,  in  effect,  cir¬ 
cumscribe  the  present  broad  agency  authority  in  section  3  of  the  Administrative 
Procedure  Act  to  withhold  information  relating  solely  to  agency  internal  man¬ 
agement,  or  information  requiring  nondisclosure  in  the  public  interest  or  held 
confidential  for  good  cause  found,  and  would  also,  apparently,  impose  limitations 
on  executive  branch  implied  powers  over  records  and  information  disclosure. 

We  are  naturally  in  agreement  with  the  general  objectives  of  proper  public 
access  to  Government  records  and  information  as  a  necessary  characteristic  of 
our  free  society.  However,  we  think  the  bill  would  result,  in  some  areas,  in 
undesirable  and  perhaps  unintended  results  adversely  affecting  both  agency 
functions  and  reasonable  rights  of  privacy  of  affected  individuals. 

Past  legislative  efforts  to  deal  with  this  problem  appear  to  have  been  unsuc¬ 
cessful,  primarily,  we  believe,  because  the  remedy  proposed  was  too  sweeping  to 
permit  maintaining  the  delicate  balance  between  the  needs  of  effective  Govern¬ 
ment  and  those  of  public  information. 

Recognizing  the  extent  of  discretion  over  information  disclosure  and  records 
access  under  present  law,  and  to  be  constructive,  we  think  it  necessary  to  provide 
concrete  suggestions  as  to  types  of  Government  information  requiring  special 
treatment  as  regards  our  agency  functions.  Specifically,  we  suggest  that  the 
following  activities  or  matters  should  not  be  open  to  genex-al  public  inspection. 

1.  Property  appraisals  made  by  the  Government  for  use  in  acquisition  or 
disposal  of  property,  especially  prior  to  consummation  of  the  acquisition  or 
disposal.  (Disclosure  would  prejudice  the  Government’s  legitimate  economic 
bargaining  interests.) 

2.  Records  related  to  evaluation  of  bidder  responsibility,  including  financial 
and  credit  information,  especially  prior  to  award.  (Disclosure  would  make 
virtually  impossible  the  orderly  and  fair  conduct  of  contract  award  procedures ; 
also,  information  on  credit,  integrity,  etc.,  should  be  entitled  to  privacy  in  the 
interest  of  the  affected  individuals. ) 

3.  Government  (interagency)  consolidated,  as  well  as  intraagency,  debarred 
and  suspended  bidders  lists ;  also,  ex  parte  documents  which  reflect  adversely 
on  individuals.  (These  lists  are  maintained  as  a  mechanism  for  the  conduct 
of  a  governmental  proprietary  function  and  general  dissemination  outside  Gov¬ 
ernment  would  serve  no  useful  purpose  and  would  be  unfair  and  harmful  to 
affected  concerns  because  of  the  defamatory  and  “penal”  implications  which 
would  inevitably  be  drawn  by  many  persons  as  a  result  of  publicizing  such  lists. 
The  individuals  actually  on  the  list  are  so  advised  and  given  opportunity  to 
contest  the  debarment.) 

4.  Contract  records  in  general,  especially  prior  to  award,  but  including  after 
award,  especially  where  the  individuals  seeking  the  information  are  not  prop¬ 
erly  or  directly  concerned.  (Indiscriminate  access  would  be  generally  disruptive 
of  the  contracting  process  and  promote  unfair  competitive  actions  among  con¬ 
cerns  doing  business  with  the  Government  or  otherwise. 

5.  Internal  guidelines  for  Government  use  in  dealing  with  contractors,  such 
as  architect-engineer  fee  curves.  (Disclosure  would  prejudice  the  Government’s 
legitimate  efforts  to  negotiate  effectively.  The  Government  does  not  have  equal 
access  to  contractor’s  private  profit  objectives  in  contract  negotiation.) 

6.  Results  of  tests  of  contractor  products  by  persons  other  than  the  manufac¬ 
turer  or  vendor.  (Access  to  detailed  test  results  by  competitors  would  be  unfair 
and  potentially  harmful  to  the  producers  or  vendors  of  products  which  may  be 
excellent  products  though  not  meeting  particular  Government  specification 
requirements.) 

7.  Information  which  the  Government  is  contractually  bound  to  withhold  from 
dissemination.  (Primarily  technical  data,  manufacturing  or  process  type  infor¬ 
mation  but  not  necessarily  covered  by  category  (4)  of  the  bill.) 

8.  Budget,  fiscal,  and  Government  project  information.  (Proposed  agency 
budget,  until  released  by  the  President ;  proposed  public  buildings  projects  prior 
to  submission  to  Congress,  etc.) 

9.  Agency  planning  and  other  internal  agency  management  documents,  espe¬ 
cially  those  which  may  give  competitive  advantage  or  would  otherwise  be 
prejudicial  to  the  interests  of  persons  similarly  situated  but  who  are  without 
such  information  or  which  would  adversely  affect  morale  or  effectiveness.  (The 
proposed  implied  repeal  of  the  present  exception  for  any  matter  relating  to  “the 
internal  management  of  an  agency,”  would  have  particular  Government  disrup¬ 
tion  potential.) 
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10.  Information  which  would  prejudice  the  Government’s  bargaining  position 
in  business  transactions,  such  as  expected  prices  on  stockpile  sales,  expected 
realization  estimates  on  Government  mortgage  foreclosures,  expected  ultimate 
purchase  or  sale  prices,  etc. 

11.  Records  and  information  representing  preliminary  and  developmental 
processes  in  arriving  at  final  decisions,  including  such  matters  as  evaluations  by 
subordinates  looking  toward  recommendations  for  agency  action  (whether  or 
not  it  falls  within  category  (5)  of  the  bill),  including  factual  data  which  is  not 
“law  or  policy.” 

12.  Business,  company,  or  other  information  furnished  the  Government  in 
confidence,  whether  or  not  it  falls  technically  within  category  (4)  of  the  bill. 
(This  principle  is  ingrained  in  both  common  law  and  statutory  law,  including 
prior  acts  of  Congress  such  as  18  U.S.C.  1905;  18  U.S.C.  605;  15  U.S.C.  190; 
13  U.S.C.  9;  5  U.S.C.  139b.,  etc.) 

13.  All  categories  of  customary  privileged  matters  within  the  common  law  con¬ 
text  (doctor-patient,  attorney-client,  clergy -parishioner,  etc.),  whether  or  not 
it  comes  within  categories  (4)  or  (6)  of  the  bill,  and  including  internal  or  private 
matters  of  private  parties  not  otherwise  a  matter  of  public  information. 

14.  Records  and  information  involved  in  current  or  pending  claims  and  litiga¬ 
tion  and  investigative  records  not  related  to  “law  enforcement.”  (This  is  a 
needed  addition  to  “law  enforcement”  under  category  (7)  of  the  bill.) 

15.  Records  and  information,  the  nondisclosure  of  which  is  directed  by  the 
President  in  the  national  interest.  (Needed  to  preserve  constitutional  authority 
of  the  executive  branch,  as  more  fully  discussed  below.) 

16.  Records  and  information  where  the  scope  or  nature  of  the  request  is  of 
such  character  as  does  not  reasonably  permit  compliance  by  the  agency  because 
of  the  unavailability  of  manpower,  or  the  particular  skills  needed  to  segregate  or 
compile  the  information.  (This  has  nothing  to  do  with  “withholding”  the  infor¬ 
mation,  but  simply  the  capability,  administratively,  to  cope  with  the  request  to 
obtain  a  massive  amount  of  information  or  specialized  information  requiring 
unavailable  skills.) 

Except  as  the  context  of  each  item  enumerated  otherwise  suggests,  as  for 
example  privileged  or  proprietary  information,  or  information  withheld  at  the 
direction  of  the  President,  there  would  normally  be  no  objection  to  furnishing 
information  in  the  above  categories  to  Congress,  the  Comptroller  General,  or  any 
other  authorized  governmental  source  which  would  reasonably  be  expected  to 
avoid  indiscriminate  publication  or  access. 

Unlike  the  Administrative  Procedure  Act  which  calls  for  the  disclosure  of 
information  to  “persons  directly  and  properly  concerned,”  the  proposed  bill  makes 
no  distinction  as  to  the  status  of  persons  seeking  the  information.  The  public 
interest  in  seeking  a  broad  policy  of  liberal  Government  information  disclosure 
should,  it  is  believed,  be  balanced  by  an  equal  solicitude  for  avoiding  the  release 
of  information  in  such  way  or  in  such  circumstances  as  wrould  promote  the  mis¬ 
chievous  purposes  of  intermeddlers,  idle  curiosity  seekers,  smut  peddlers,  persons 
with  irrelevant  prejudicial  motives,  and  others  having  no  reasonably  legitimate 
interest  in  the  information.  An  illustration  of  this  principle  is  contained  in  the 
above  item  suggesting  the  need  to  furnish  information  on  the  results  of  product 
tests  to  the  product  owner,  but  not  to  his  competitors. 

The  bill,  imposing,  as  it  does,  significant  disclosure  requirements  on  the  execu. 
tiv  branch,  naturally  raises  questions  involving  application  of  the  basic  principle 
of  the  equal  and  coordinate  status  of  the  three  branches  of  the  Federal  Govern¬ 
ment  under  which  no  one  branch  may  encroach  upon  the  constitutional  preroga¬ 
tives  of  the  others.  In  this  respect,  category  (1)  of  the  bill,  for  example,  appears 
to  contravene  this  principle  by  imposing  limitations  on  the  executive  branch, 
excepting  only  matters  “to  be  kept  secret  in  the  interest  of  the  national  defense 
or  foreign  policy.”  (See,  in  this  regard,  Department  of  Justice  comment  on  the 
April  20, 1964  subcommittee  revision  of  S.  1662,  88th  Cong.,  2d  sess.,  Administrative 
Procedure  Act  hearings  before  the  Senate  Judiciary  Committee,  Subcommittee 
on  Administrative  Practice  and  Procedure,  88th  Cong.,  2d  sess.,  on  S.  1663,  July 
21,  22,  23,  1964,  at  p.  208,  with  particular  reference  to  sec.  3  of  that  bill;  also, 
the  Department  of  Justice  statement  of  Mar.  6,  1958,  before  the  Subcommittee 
on  Constitutional  Rights,  Senate  Judiciary  Committee,  on  “Injuiry  by  the  Legis¬ 
lative  Branch  Concerning  the  Decision  Making  Process  and  Documents  of  the 
Executive  Branch.”) 

In  this  connection,  the  provisions  of  the  bill  providing  jurisdiction  for  obtain¬ 
ing  injunctions  to  require  disclosure  and  authorizing  the  district  court  “to  punish 
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tlie  responsible  officials”  for  contempt,  raises  serious  problems  of  fundamental 
conflicts  between  the  executive  and  judicial  branches  of  Government.  It  is  not 
unlikely  that  such  a  provision  would  result  in  Government  employees  finding 
themselves  on  the  horns  of  a  dilemma :  Noncompliance  with  a  court  order,  and  a 
prison  sentence  for  contempt,  on  the  one  hand — or,  on  the  other  hand,  compliance 
with  the  court  orders  and  made  the  subject  of  disciplinary  proceedings  or  other 
prejudicial  consequences  for  failure  to  carry  out  an  order  issued  by  an  author¬ 
ized  official  of  the  executive  branch.  Also,  to  be  noted  here,  is  the  inconsistency 
in  terminology  in  proposed  section  (b)  as  regards  the  requirement  simply  to 
“make  all  its  records  available  promptly”  but  providing  a  judicial  remedy  ad¬ 
dressed  more  broadly  to  “records  and  information.” 

Although  the  proposed  section  (c)  of  the  bill  deals  with  “information”  and 
“records,”  category  (5)  of  the  bill  speaks  only  of  inter-agency  or  intra-agency 
“memorandiums  or  letters.”  It  would  appear  appropriate  to  add  the  words  “or 
other  matters,”  in  order  to  make  this  category  coextensive  with  the  section 
subject  matter. 

In  category  (2)  of  the  bill  the  reference  to  internal  personnel  “rules  and 
practices”  would  appear  to  be  narrower  than  the  subject  matter  of  the  section 
which,  as  above  indicated,  deals  with  “information”  and  “records.”  Thus,  it 
would  appear  desirable  to  add  the  word  “matters,”  a  term  employed  in  a  similar 
context  in  the  introductory  portion  of  section  3  of  the  Administrative  Pro¬ 
cedure  Act. 

Subsection  (b)  of  the  proposed  5  U.S.C.  22  provides  for  agency  publication 
of  rules  stating  the  “time,”  place,  and  procedure  to  be  followed  in  making  its 
records  available.  If,  as  we  would  definitely  recommend,  it  is  the  purpose  of 
the  reference  to  “time”  to  permit  agencies  to  distinguish  between  availability  of 
records  before  and  after  an  event,  then  we  recommend  this  be  clarified.  For 
example,  if  it  is  intended  to  permit  an  agency  to  withhold  bid  or  negotiation 
information  at  least  until  after  award,  this  is  not  entirely  clear  although  we 
would  be  inclined  so  to  construe  it  since  such  construction  would  contribute  to  the 
workability  of  the  criteria. 

It  is  worth  noting  that  the  subject  matter  of  the  bill  is  one  which  has  hereto¬ 
fore  been  an  integral  part  of  the  general  structure  of  the  Administrative  Proce¬ 
dure  Act,  dealing  with  the  broad  subject  of  administrative  procedure,  authority, 
and  limitations.  It  would  appear  desirable  that  the  subject  matter  of  this  bill 
remain  under  section  3  of  the  Administrative  Procedure  Act  since  that  section 
deals  with  the  entire  subject  of  “public  information,”  and  there  is  recognized 
interdependence  and  overlapping  between  subsection  3(c),  proposed  to  be  trans¬ 
ferred  to  5  U.S.C.  22,  and  subsections  3  (a)  and  (b),  which  would  remain  in  the 
Administrative  Procedure  Act. 

Based  upon  the  foregoing  considerations,  the  General  Services  Administration 
is  opposed  to  enactment  of  H.R.  5012  in  its  present  form.  We  recognize  that 
perhaps  some  clarifying  improvements  in  section  3  of  the  Administrative  Pro¬ 
cedure  Act  may  be  desirable  although  we  believe  it  has  been  generally  reasonably 
construed.  If  legislation  similar  to  the  proposed  bill  is  to  be  enacted,  we  rec¬ 
ommend  consideration  of  the  adoption  of  amendments  which  will  adequately 
reflect  the  suggestions  above  outlined. 

The  financial  effect  of  the  enactment  of  this  measure  cannot  be  estimated  by 
GSA.  However,  substantial  cost  attributable  to  administration  of  such  a  measure 
is  inevitable. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of  the  admin¬ 
istration’s  program,  there  is  no  objection  to  the  submission  of  this  report  to  your 


committee. 

Sincerely  yours, 


Lawson  B.  Knott,  Jr., 

Acting  Administrator. 


National  Aeronautics  and  Space  Administration, 

Washington,  D.C.,  May  21, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  replies  further  to  your  request  for  a  study  and 
report  by  the  National  Aeronautics  and  Space  Administration  on  S.  1336,  a  bill 
to  amend  the  Administrative  Procedure  Act,  and  for  other  purposes. 
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The  bill,  if  enacted  into  law,  would  represent  more  than  an  amendment  to 
the  Administrative  Procedure  Act  (hereinafter  abbreviated  APA)  ;  it  would 
amount  to  a  complete  reenactment  of  that  statute.  Certain  sections  of  the  pro¬ 
posed  reenactment  were  found  to  he  objectionaole.  The  comments  and  criticisms 
of  the  National  Aeronautics  and  Space  Administration  with  respect  to  these  sec¬ 
tions  are  set  forth  as  follows  : 

SECTION  2 - DEFINITIONS 

The  distinction  between  “rulemaking”  and  “adjudication”  now  extant  in  the 
APA  is  preserved  in  form  only  under  the  proposed  reenactment.  There  are 
major  divergencies  with  respect  to  substantive  applications  of  these  terms.  Thus, 
if  an  “agency  statement”  is  of  “general  application”  the  statement  qualifies  as  a 
“rule,”  but  if  it  is  only  of  “particular  application”  it  does  not.  In  contrast  to 
“rulemaking,”  “adjudication”  comprehends  agency  process  for  the  formulation, 
amendment,  or  repeal  of  an  order,  and  “order”  in  turn  is  defined  in  the  reenact¬ 
ment  as  “the  whole  or  any  part  of  the  final  disposition  *  *  *  by  any  agency 
in  any  proceeding  *  *  *  to  determine  rights,  obligations,  and  privileges  of  named 
parties.”  [Emphasis  added.]  Conceivably  the  concept  of  “adjudication”  in  the 
proposed  legislation  covers,  or  may  be  interpreted  as  covering,  matters  such  as 
the  award  and  negotiation  of  Government  contracts,  change  orders  to  Government 
contracts,  terminations  of  the  same,  invitations  to  bid,  and  an  array  of  other 
agency  executive  functions  which  have  traditionally  been  excluded  from  the 
notion  of  “adjudication.” 

Apart  from  engendering  a  wholesale  disruption  of  administrative  and  court 
precedent,  the  substantive  changes  in  these  definitions  from  those  in  the  Admin¬ 
istrative  Procedures  Act  would  place  intolerable  burdens  upon  NASA  if  the 
proposed  legislation  were  enacted  into  law.  In  the  area  of  contract  administra¬ 
tion  alone,  a  vast  increase  in  paperwork  would  result  and  significant  additions 
of  personnel  would  have  to  be  anticipated  if  this,  and  kindred  agency  executive 
functions,  are  now  to  fall  within  the  purview  of  “adjudication.”  As  an  added 
criticism,  it  is  conceptionally  unsound  to  ignore,  as  the  proposed  legislation  does, 
the  basic  differences  between  quasi-legislative  and  quasi- judicial  functions  by 
determining  the  application  of  procedural  requirements  according  to  whether 
the  parties  are  named. 


SECTION  3 - PUBLIC  INFORMATION 

In  contract  to  the  existing  scope  of  subsection  3(b)  of  the  Administrative 
Procedures  Act,  the  companion  provisions  of  the  proposed  reenactment  place 
within  the  purview  of  public  inspection  and  copying  “statements  of  policy  and 
interpretations  which  have  been  adopted  by  the  agency  and  are  not  published  in 
the  Federal  Register.”  The  inclusion  of  “policy  statements”  in  this  statutory 
provision  may  result  in  certain  problems.  From  the  plain  import  of  the  pro¬ 
vision  it  appears  that  all  “statements  of  policy”  not  published  in  the  Federal 
Register  must  be  made  available  for  public  inspection  and  copying.  There  are 
no  criteria  in  the  proposed  legislation,  however,  as  to  what  constitutes  an  agency 
“statement  of  policy”  and  the  term  itself  may  be  applied  differently  by,  and 
among,  the  various  agencies  of  government. 

Unlike  the  existing  provisions  of  the  Administrative  Procedures  Act,  this  sub¬ 
section  also  requires  an  agency  to  make  available  for  public  inspection  and  copy¬ 
ing  “staff  manuals  and  instructions  to  staff  that  affect  any  member  of  the  public, 
unless  such  materials  are  promptly  published  and  copies  offered  for  sale.” 
[Emphasis  added.]  The  standards  for  determining  when  a  manual  or  instruc¬ 
tion  “affects”  a  member  of  the  public  are  not  contained  in  the  proposed  legisla¬ 
tion,  and  it  would  appear  rather  difficult  to  determine  in  categorical  instances 
when  any  member  of  the  public  is  affected  by  provisions  of  staff  manuals  and 
agency  instruction.  For  example,  the  officers  and  employees  of  the  agency  in¬ 
volved  are  also  “members  of  the  public”  and  certainly  agency  instructions  and 
staff  manuals  will  “affect”  them  in  a  broad  range  of  circumstances.  To  the 
extent  also  that  these  materials  must  “promptly”  be  published  and  copies  offered 
for  sale  other  questions  emerge  which  are  not  resolved  by  the  provisions  of  this 
subsection.  In  that  the  sale  of  public  documents  requires  ordinarily  that  they 
be  published  by  the  Government  Printing  Office,  is  the  burden  of  “promptness” 
in  publication  to  be  shared  by  the  Government  Printing  Office  with  the  agency 
requesting  publication? 
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The  subsection  provides  additionally  that  identifying  details  of  opinions, 
statements  of  policy,  interpretations,  staff  manuals,  or  instructions  may  be 
deleted  by  the  agency  to  prevent  a  clearly  unwarranted  invasion  of  personal 
privacy.  However,  in  every  case  of  deletion,  a  justification  for  the  deletion  must 
be  fully  explained  in  writing.  The  persons  or  entities  to  whom  this  justification 
must  be  explained  are  not  identified  in  the  proposed  legislation.  Is  it  the  recipi¬ 
ent  of  the  published  matter,  or  the  Congress,  or  others,  or  may  the  justification 
appear  as  a  frontispiece  to  the  matter  which  is  published  or  made  available? 

In  addition  to  the  administrative  burdens  described  above,  remaining  pro¬ 
visions  of  subsection  3(b)  would,  if  enacted  into  law,  require  every  agency  to 
“maintain  and  make  available  for  public  inspection  and  copying  a  current  index 
providing  identifying  information  for  the  public  as  to  any  matter  which  is  issued, 
adopted,  or  promulgated  after  the  effective  date  of  [the  proposed  act]  and  which 
is  required  by  this  subsection  to  be  made  available  or  published.”  Moreover,  no 
final  order,  opinion,  statement  of  policy,  interpretation,  or  staff  manual  or  in¬ 
struction  that  affects  any  member  of  the  public  may  be  “relied  upon,  used,  or 
cited  as  precedent  by  any  agency  against  any  private  party  unless  it  has  been 
indexed  and  either  made  available  or  published  *  *  [Emphasis  added.] 
The  language  may  be  interpreted  as  suggesting  that  such  matter,  though  not 
indexed  or  conforming  to  other  requirements,  may  be  used  in  favor  of  a  private 
party.  Thus,  conceivably  in  the  case  of  “third  party  practice”  before  adminis¬ 
trative  boards  or  other  adjudicatory  bodies  a  ruling  in  favor  of  one  party  based 
upon  an  unindexed  precedent  may  have  no  force  or  validity  as  against  an  inter- 
venor  or  impleador.  If  this  is  the  case,  then  it  would  appear  that  a  requirement 
of  form  could  dominate  the  question  of  administrative  due  process. 

As  in  the  case  of  changes  to  subsection  3(b)  of  the  APA,  the  changes  dis¬ 
closed  by  the  proposed  legislation  to  subsection  3(c)  of  the  APA  emerge  also  as 
unsound  departures  from  existing  practice.  Cast  as  a  simple  and  clearly  under¬ 
stood  statement,  subsection  3(c)  of  the  APA  provides  that,  apart  from  statutory 
prohibitions  against  disclosure,  matters  of  official  record  “shall  be  made  available 
to  persons  properly  and  directly  concerned  except  information  held  confidential 
for  good  cause  found.”  [Emphasis  added.]  Not  ony  is  this  simple,  and  clearly 
understood,  standard  for  withholding  eliminated  in  the  companion  provisions  of 
the  reenactment,  but  it  appears  from  a  reading  of  the  companion  provisions  that 
“any  person”  may  have  access  to  agency  records  irrespective  of  whether  that 
person  is  properly  and  directly  concerned  with  the  contents  of  those  records. 
Save  for  limited  categorical  exceptions  to  the  right  of  access  as  enumerated  in 
subsection  3(e)  of  the  reenactment,  it  appears  that  this  proposed  legislation 
would  exact  a  requirement  for  an  agency  to  make  its  records  promptly  available 
to  the  public  at  large.  The  refusal  to  make  such  records  available  to  “anyone” 
may,  under  the  proposed  reenactment,  be  reached  by  court  injunction  with  con¬ 
tempt  proceedings  anticipated  for  principals  of  the  agency  who  persist  in  refusing. 
In  all  events  the  burden  is  placed  upon  the  agency  to  sustain,  in  a  de  novo 
proceeding  before  the  court,  its  action  with  respect  to  the  withholding  of  agency 
records. 

The  vice  of  subsection  3(c)  of  the  proposed  legislation  is  that  it  would  impose 
undue  burdens  on  the  Government  and  its  officials  in  carrying  out  the  business 
of  Government  itself.  The  courts  have  long  recognized  the  necessity  for  officials 
of  the  Government  to  exercise  their  duties  unembarrassed  by  vexatious  lawsuits 
in  respect  to  actions  done  in  the  performance  of  their  job — suits  which  would 
consume  time  and  energies  which  would  otherwise  be  devoted  to  Government 
service  and  the  threat  of  which  might  prohibit  the  effective  administration  of 
Government.  Barr  v.  Matteo,  360  U.S.  564,  571  (1959)  ;  Gregoire  v.  Biddle.  177 
F.  2d  579.  581.  Specially,  the  objections  to  this  subsection  are  as  follows : 

1.  There  is  no  precise  meaning  ascribed  to  the  term  “records”  as  it  ap¬ 
pears  in  the  subsection.  It  could  mean  any  document  or  item  containing 
information  in  the  possession  of  the  agency  including  such  diverse  objects 
as  contracts,  invoices,  transcription  belts,  and  tape  recordings.  Moreover, 
there  later  appears  in  the  subsection  the  phrase  “records  and  information.” 
It  is  not  clear  whether  the  term  “records,”  when  it  first  appears,  is  intended 
to  encompass  “information”  as  well.  And  what  does  information  mean 
opposed  to  “records”?  If  it  means  something  different  from  records,  then 
it  would  not  be  available  under  agency  procedures  which  only  encompass 
means  of  acquiring  “records,”  leaving  “information”  to  be  acquired  through 
court  process. 
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2.  There  is  no  requirement  levied  in  the  subsection  to  compel  the  one 
requesting  “records”  to  identify  the  desired  item  nor  to  make  a  showing  that 
he  has  a  legitimate  need  for  them.  Hypothetically,  anyone,  merely  out  of 
idle  curiosity,  could  compel  the  agency  to  produce  all  of  its  “records”  except 
for  those  classes  of  items  withheld  pursuant  to  subsection  (e)  of  the  pro¬ 
posed  legislation.  The  expense  and  administrative  burden  stemming  from 
this  type  of  request  or  even  one  of  lesser  magnitude  would  seriously  impair 
the  operations  of  any  agency,  including  NASA. 

3.  Shifting  the  burden  to  the  agency  of  sustaining  its  withholding  decision 
before  a  court  creates  even  more  problems.  There  are  evidentiary  questions, 
such  as  how  much  of  a  showing  must  the  agency  make  before  sustaining  its 
actions?  As  a  corollary  question,  will  the  court  be  permitted  to  go  behind 
an  administrative  determination  that  records  should  be  withheld  because 
they  deal  with  “exempt”  categories  of  information,  such  as  law  and  policy 
or  investigative  reports? 

AVith  respect  to  the  recording  requirements  for  voting  set  forth  in  subsection 
3(d)  of  the  reenactment,  it  would  appear  that  these  requirements  have  few, 
if  any,  discernible  advantages.  In  point  of  fact,  these  requirements  could  con¬ 
ceivably  encourage  “voting  for  the  record”  rather  than  voting  in  accord  with 
one’s  convictions. 

As  to  subsection  (e)  of  the  reenactment  there  are  serious  doubts  concerning 
its  legality.  By  enumerating  eight  categorical  classes  of  privileged  information 
the  subsection  suggests  nullification  of  the  doctrine  of  “executive  privilege.” 
If  this  is  the  import  of  the  subsection  then  its  constitutionality  is  immediately 
drawn  into  issue  since  violence  is  done  to  the  separation  of  powers  enunciated 
in  the  Constitution.  But  even  apart  from  encroaching  upon  “Executive  privi¬ 
lege”  the  exemptions  set  forth  in  the  subsection  are  defective  for  other  sub¬ 
stantive  reasons.  Excepted  from  the  reach  of  the  subsection,  for  example,  is 
any  matter  “specifically  required  by  Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy.”  This  would  force  Presidential 
attention  to  essentially  petty  problems  of  document  classification.  Unless  the 
President  were  indeed  to  issue  innumerable  Executive  orders,  he  would  probably 
be  required  to  formulate  an  extremely  broad  definition  of  what  should  be  kept 
secret.  Thus,  the  very  purpose  of  this  subsection  would  remain  unfulfilled. 

SECTIONS  4  AND  5 - RULEMAKING  AND  ADJUDICATION 

The  expanded  coverage  of  “Rulemaking”  and  “Adjudication”  in  sections  4 
and  5,  respectively,  should  be  read  together  with  the  changes  in  definitions  for 
these  terms  as  set  forth  in  section  2  of  the  reenactment.  Five  categorical  exemp¬ 
tions  from  section  4  (Rulemaking)  are  contained  in  subsection  4(h)  of  the 
proposed  legislation.  Among  other  exemptions  the  provisions  of  section  4  would 
not  apply  to  “rulemaking  required  by  an  Executive  order  to  be  kept  secret  in 
the  interest  of  the  national  defense  or  foreign  policy.”  As  in  the  case  of  section 
3  of  the  proposed  legislation,  the  burdens  placed  upon  the  President  become 
readily  apparent,  since  he  would  be  obliged  to  anticipate  every  difficulty  which 
might  arise.  More  importantly,  the  Executive  order  that  would  be  needed  if 
section  4  procedures  were  to  be  omitted  might  in  itself  destroy  the  very  secrecy 
it  was  intended  to  protect.  Consider,  for  example,  the  making  of  rules  in  “the 
interest  of  national  defense”  which  govern  and  regulate  access  to  exclusion 
areas  at  certain  facilities  of  the  National  Aeronautics  and  Space  Administration. 
Unless  the  President  were  to  issue  an  Executive  order  which,  of  course,  would 
be  immediately  available  for  publication,  section  4  procedures  would  have  to  be 
followed. 

Respecting  “Adjudication”  the  proposed  legislation  would  establish  “pre- 
hearing  conferences,”  “regular  hearing  procedures,”  and  “modified  hearing  pro¬ 
cedures”  for  various  classes  of  adjudication,  and  would  provide  other  procedural 
requirements  to  apply  “in  all  other  cases  of  adjudication.”  Presumably,  “adju¬ 
dication”  as  redefined  would  embrace  all  matters  which  are  not  rulemaking. 
With  respect  to  the  definition  for,  and  coverage  of,  “adjudication”  as  set  forth 
in  sections  2  and  5,  respectively,  there  appear  to  be  no  palpable  limits  to  matters 
which  would  fall  within  the  scope  of  the  term.  In  its  existing  form,  proposed 
section  5  is  so  broad  in  its  sweep  that  a  useful  analysis  is  not  possible. 
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SECTION  6 - ANCILLARY  MATTERS 

Under  existing  provisions  of  the  Administrative  Procedure  Act  only  persons 
compelled  to  appear  before  an  agency  or  representative  thereof  are  accorded 
the  right  to  counsel.  This  section  provides  that  any  person  appearing  voluntarily 
or  involuntarily  before  any  agency  or  representative  thereof  in  the  course  of 
an  investigation  or  in  any  agency  proceeding  shall  be  accorded  the  right  to  be 
accompanied,  represented,  and  advised  by  counsel  or,  if  permitted  by  the  agency, 
by  other  qualified  representative.  The  National  Aeronautics  and  Space  Admin¬ 
istration  endorses  the  aim  of  this  section  with  respect  to  broadening  the  statu¬ 
tory  right  to  counsel. 

II 


The  passage  of  the  proposed  legislation  would  dislodge  a  long  tradition  of 
workable  precedent  throughout  the  Federal  establishment  relative  to  existing 
conceptualizations  of  “rulemaking”  and  “adjudication,”  and  result  in  the  ex¬ 
penditure  of  years  for  realineing  new  concepts  of  these  terms  to  conform  to 
changes  and  definitions  of  “rulemaking”  and  “adjudication”  in  these  legislative 
proposals.  This  wholesale  disruption  of  practice  and  precedent  is  itself  un¬ 
sound  and  represents  an  erroneous  approach  to  administrative  reform.  Apart 
from  these  problems,  the  proposed  legislation  draws  into  issue  constitutional 
questions  relative  to  the  separation  of  powers  between  the  executive  and  legis¬ 
lative  precincts  of  Government.  Moreover,  a  number  of  provisions  in  the  legis¬ 
lation  really  defy  analysis.  For  the  reasons  indicated,  the  National  Aero¬ 
nautics  and  Space  Administration  strongly  opposes  the  enactment  of  S.  1336. 

The  Bureau  of  the  Budget  has  advised  that,  from  the  standpoint  of  the  pro¬ 
gram  of  the  President,  there  is  no  objection  to  the  submission  of  this  report  to 
Congress. 

Sincerely  yours, 


Richard  L.  Callaghan, 
Assistant  Administrator  for  Legislative  Affairs. 


National  Akron autic s'Iind  Space  Administration, 

Washington,  D.C.,  June  21, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.8.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  letter  of  April  1,  1965, 
in  which  you  requested  a  report  from  the  National  Aeronautics  and  Space  Ad¬ 
ministration  on  the  bill  S.  1522,  to  remove  arbitrary  limitations  upon  attorneys’ 
fees  for  services  rendered  in  proceedings  before  administrative  agencies  of  the 
United  States,  and  for  other  purposes. 

The  bill  would  repeal  existing  provisions  of  law  and  regulations  which  impose 
dollar  or  percentage  limitations  on  attorneys’  fees  charged  for  representation 
before  administrative  agencies  and  any  penalties  connected  with  such  limita¬ 
tions.  Pursuant  to  rules  and  regulations  prescribed  for  that  purpose  by  the 
agency  concerned,  the  bill  would  authorize  such  agencies  to  pay,  or  allow,  attor¬ 
neys’  fees  in  the  amount  of  the  reasonable  value  of  services  rendered. 

From  time  to  time  the  Congress  has,  by  statute,  regulated  and  limited  the 
amount  of  attorneys’  fees  payable  for  services  rendered  for  the  assertion  of 
claims  against  the  Government  in  court  or  before  administrative  bodies.  Addi¬ 
tionally,  some  agencies  have  issued  regulations  limiting  attorneys’  fees  or  impos¬ 
ing  other  conditions  with  respect  to  them.  Statutory  and  regulatory  provisions 
of  this  nature  are  more  commonly  imposed  by  regulatory,  as  distinguished  from 
executive  type,  agencies. 

The  National  Aeronautics  and  Space  Administration  has  not  adopted  general 
regulations  limiting  attorneys’  fees  in  matters  before  the  agency ;  it  has,  how¬ 
ever,  by  regulation  (NASA  Management  Instruction  3-S-1A),  adopted  the  10- 
percent  limitation  on  attorneys’  fees  set  forth  in  the  Federal  Tort  Claims  Act 
(28  U.S.C.  2678)  for  claims  settled  under  that  act  and  for  claims  settled  under 
section  203(b)  (13)  of  the  National  Aeronautics  and  Space  Act  of  1958  (72  Stat. 
426,  431;  42  U.S.C.  2473(b)  (13)). 
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From  the  foregoing  it  appears  that,  if  enacted  into  a  law,  the  legislation 
would  not  substantially  affect  the  National  Aeronautics  and  Space  Administra¬ 
tion  or  its  activities.  Accordingly,  this  agency  has  no  objection  to  its  enactment. 

This  report  has  been  submitted  to  the  Bureau  of  the  Budget  which  has  advised 
that,  from  the  viewpoint  of  the  program  of  the  President,  there  is  no  objection 
to  the  submission  of  this  report  to  the  Congress. 

Sincerely  yours, 


Richard  L.  Callaghan. 
Assistant  Administrator  for  Legislative  Affairs. 


National  Labor  Relations  Board, 

Washington,  D.C.,  May  11, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary,  U.S.  Senate, 

Washington,  D.C. 

Dear  Mr.  Chairman  :  In  reply  to  your  request  we  wish  to  take  this  oppor¬ 
tunity  to  express  the  views  of  the  National  Labor  Relations  Board  on  some  of  the 
proposed  amendments  to  the  Administrative  Procedure  Act,  embodied  in  S.  1336 
of  the  89th  Congress.  As  section  3  of  S.  1336  is  virtually  identical  with  S.  1160 
of  this  Congress,  the  comments  herein  directed  specifically  to  section  3  of  S. 
1336  are  also  to  be  considered  as  applicable  to  S.  1160  and  no  separate  report 
on  S.  1160  will  be  submitted. 

Since  its  enactment  in  1946,  the  APA  has  worked  well  at  the  National  Labor 
Relations  Board,  and  our  practices  and  procedures  thereunder  during  the  nearly 
20  years  of  its  existence  have  become  well  established  in  consonance  with  the 
interpretations  of  the  Attorney  General  and  the  Federal  courts.  Any  major 
revisions  of  the  APA  necessarily  would  have  an  immediate  drastic  impact  on 
the  capacity  of  the  Board  to  fulfill  its  obligations  under  the  National  Labor 
Relations  Act  and  on  the  understanding  by  labor  and  management  of  the  precise 
procedural  requirements  for  the  protection  of  their  rights.  Despite  many 
compensating  benefits  that  may  be  derived  from  material  revisions  of  the  APA, 
substantial  uncertainties  in  mc^,  well-established  administrative  areas  would 
result,  and  extended  court  litigation  would  be  required  to  clarify  the  atmos¬ 
phere  and  to  reestablish  certainty. 

Time  is  of  the  essence  in  labor-management  controversies,  and  the  elimination 
of  industrial  strife  is  a  major  objective  of  our  organic  statute.  Perhaps  of 
greatest  concern  to  us,  therefore,  is  the  proposal  to  remove  the  present  exemption 
of  proceedings  for  “the  certification  of  employee  representatives”  contained  in 
section  5  of  the  APA;  and  in  consequence  to  apply  to  such  proceedings  the  full 
panoply  of  the  manifold  procedures  contained  in  sections  5,  7,  and  8  of  S.  1336. 
So  to  judicialize  these  nonadversary  election  cases  and  to  add  unneeded  steps 
to  their  processing  would  result  in  delay  injurious  to  labor  relations  peace,  not 
to  mention  the  additional  costs  inherent  in  the  new,  formal  procedures.  Such 
action,  moreover,  would  undo  the  historic  policy  of  the  Congress  since  1935  to 
retain  the  essence  of  their  informality  and  investigatory  quality  and  to  encourage 
their  expeditious  resolution  by  speedy  balloting. 

It  is  estimated  that  during  fiscal  year  1966,  2,415  hearings  in  representation 
cases  will  be  conducted  and  2,077  decisions  issued.  In  view  of  the  basic  investi¬ 
gatory  nature  of  these  proceedings,  it  has  been  our  practice  to  use  employees  of 
our  field  offices  as  hearing  officers  to  develop  a  factual  record  but  without  author¬ 
ity  to  recommend.  This  practice  is  pursuant  to  congressional  authorization  in 
section  9(c)  (1)  of  the  National  Labor  Relations  Act,  which  provides  that  “such 
hearing Ts]  may  be  conducted  by  an  officer  or  employee  of  the  regional  office, 
who  shall  not  make  any  recommendation  with  respect  thereto.”  The  elimination 
of  the  representation  case  exemption  would  now  appear  to  require  this  agency 
to  utilize  only  hearing  examiners  qualified  under  section  11  of  the  APA  for 
these  informal  investigatory  proceedings.  This  would  create  an  additional 
financial  burden  of  approximately  $2,375,000  and  require  the  hiring  of  S6  more 
APA  hearing  examiners,  or  about  double  the  present  complement  of  Board 
hearing  examiners,  who  are  in  grade  GS-16,  assuming  that  this  number  of 
qualified  examiners  would  he  available.  If  we  are  unable  to  hire  additional 
qualified  examiners,  we  would  be  forced  to  use  our  present  staff  of  APA  hearing 
examiners,  required  by  law  for  unfair  labor  practice  case  hearings,  thereby 
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imposing  further  delay  upon  the  processing  of  unfair  labor  practice  cases,  as 
well  as  representation  eases. 

As  we  now  show,  elimination  of  the  exemption  would  formalize,  encumber, 
and  slow  down  proceedings  which  are  fundamentally  investigatory  in  character 
and  have  been  deliberately  streamlined  to  enable  the  Board  to  determine  with 
dispatch,  by  means  of  an  election,  questions  concerning  the  representation  of 
employees,  and  in  that  manner  to  avert  or  dispel  labor  unrest.  At  the  very  least, 
election  case  handling  would  be  newly  freighted  and  greatly  retarded  by : 

1.  Formal  pleadings  (sec.  5(a)  (2))  and  the  necessity  to  deal  with  technical 
motions  addressed  to  the  pleadings ; 

2.  Rather  strict  rules  of  evidence  unsuitable  to  nonadversary  representation 
proceedings  (sec.  7(c))  ; 

3.  Submission  to  the  hearing  examiner  of  proposed  findings  of  fact  and  con¬ 
clusions  of  law  (sec.  8(b) )  ; 

4.  A  formal  opinion  and  decision  of  the  hearing  examiner  prior  to  the  holding 
of  any  election  (sec.  8(b) )  ; 

5.  A  further  time-consuming  procedure  for  ithe  filing  of  exceptions  to  the 
hearing  examiner’s  decision  prior  to  the  holding  of  any  election  (sec.  8(c)  (1) )  : 

6.  And,  finally,  an  appeal  to  an  appellate  body,  other  than  the  agency  itself, 
which  would  in  simple  cases  result  in  de  novo  review  upon  the  filing  of  artful 
exceptions  and  in  difficult  cases  interpose  de  novo  review  as  an  intermediate  step 
before  the  agency  itself  would  review  and  dispose  of  the  issues  (sec.  8(c)  (2)  and 
(4)  ;  see  also  our  comments  on  sec.  8(c)  (2) ,  infra.) 

All  of  the  foregoing  would  occur  before  directing  an  election.  After  an  elec¬ 
tion  has  been  held,  objections  may  be  filed  to  conduct  which  occurred  prior  to  or 
during  the  election  and  which  affected  the  election.  Once  again,  in  the  objection 
phase,  all  of  the  procedures  listed  above  would  have  to  be  followed,  and  still 
further  delay  would  be  involved. 

Prior  to  the  delegation  of  authority  to  regional  directors  authorized  by  Congress 
in  1959  under  section  3(b)  of  the  National  Labor  Relations  Act  (see  infra),  the 
median  time  for  disposition  of  a  representation  petition  from  filing  to  direction 
of  election  was  113  days.  During  the  first  6-month  period  of  fiscal  1965,  our 
regional  directors  under  the  delegation  directed  elections  in  representation  cases 
in  the  drastically  reduced  median  time  of  44  days.  During  the  same  period,  in 
unfair  labor  practice  cases,  the  median  time  from  the  filing  of  a  complaint  to  the 
issuance  of  a  hearing  examiner’s  decision  was  136  days ;  and  where  exceptions 
were  taken  to  the  decision,  there  was  an  additional  median  time  of  251  days 
before  the  Board  made  its  determination.  It  is  thus  apparent  that,  applying 
unfair  labor  practice  procedures  to  representation  cases,  as  this  bill  proposes, 
would,  even  if  allowances  were  made  for  the  greater  complexity  of  unfair  labor 
practice  cases,  substantially  lengthen  the  time  necessary  to  process  a  representa¬ 
tion  case  to  the  point  of  a  direction  of  election.  Obviously,  this  does  not  include 
the  additional  time  that  would  be  required  to  determine  objections  to  the  election 
under  the  provisions  of  this  bill. 

Such  burdensome  procedures  and  delays  in  election  cases  would  undercut  the 
purposes  of  the  National  Labor  Relations  Act  and  negate  longstanding  congres¬ 
sional  policy.  So  far  as  we  know,  no  valid  reasons  have  been  put  forth  to  justify 
these  radical  changes,  which  would  inordinately  delay  the  processing  of  election 
cases. 

The  legislative  histories  of  both  the  National  Labor  Relations  Act  and  the  Ad¬ 
ministrative  Procedure  Act  are  clear  with  respect  to  the  need  for  expediting 
election  cases.  In  its  report  on  the  bill  which  later  went  to  conference  and  ulti¬ 
mately  became  the  National  Labor  Relations  Act  of  1935,  the  House  Committee 
on  Labor  had  this  to  say  about  representation  elections  (H.  Rept.  No.  1147,  pp. 
22-23,  74th  Cong.,  1st  sess.)  : 

“ Elections . — Section  9(c)  makes  provision  for  elections  to  be  conducted  by  the 
Board  or  its  agents  or  agencies  to  ascertain  the  representatives  of  employees. 
The  question  will  ordinarily  arise  as  between  two  or  more  bona  fide  organizations 
competing  to  represent  the  employees,  but  the  authority  granted  here  is  broad 
enough  to  take  in  the  not  infrequent  case  where  only  one  such  organized  group 
is  pressing  for  recognition,  and  its  claim  of  representation  is  challenged  *  *  *. 

“The  committee  adheres,  with  the  present  National  Labor  Relations  Board,  to 
the  common  belief  that  the  device  of  an  election  in  a  democratic  society  has. 
among  other  virtues,  that  of  allaying  strife,  not  provoking  it.  Obviously  the 
Board  should  not  be  required  to  wait  until  there  is  a  strike  or  immediate  threat 
of  strike.  Where  there  are  contending  factions  of  doubtful  or  unknown  strength, 
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or  the  representation  claims  of  the  only  organized  group  in  the  bargaining  unit 
are  challenged,  there  exists  that  potentiality  of  strife  which  the  bill  is  designed 
to  eliminate  by  the  establishment  of  this  machinery  for  prompt,  governmentally 
supervised  elections. 

“As  previously  stated  in  this  report,  the  efficacy  of  Public  Resolution  44  has 
been  substantially  impaired  by  the  provision  for  court  review  of  election  orders 
prior  to  the  holding  of  the  election.  Section  9(d)  of  the  bill  makes  clear  that 
there  is  to  be  no  court  review  prior  to  the  holding  of  the  election,  and  provides 
an  exclusive,  complete,  and  adequate  remedy  whenever  an  order  of  the  Board 
made  pursuant  to  section  10(c)  [sec.  10  deals  with  unfair  labor  practice  proceed¬ 
ings]  is  based  in  whole  or  in  part  upon  facts  certified  following  an  election  or 
other  investigation  pursuant  to  section  9(c).  The  hearing  required  to  be  held 
in  any  such  investigation  provides  an  appropriate  safeguard  and  opportunity 
to  be  heard.  Since  the  certification  and  the  record  of  the  investigation  are  re¬ 
quired  to  be  included  in  the  transcript  of  the  entire  record  filed  pursuant  to  sec¬ 
tion  10  (e)  or  (f),  the  Board’s  actions  and  determinations  of  fact  and  law  in 
regard  thereto  will  be  subject  to  the  same  court  review  as  is  provided  for  its 
other  determinations  under  sections  10(b)  and  10(c).”  [Insert  ours.] 

The  specific  exemption  of  election  proceedings  from  section  5,  and  therefore 
from  sections  7  and  8,  of  the  APA,  was  granted  in  1946  only  after  careful  con¬ 
sideration  by  the  Congress.  It  was  inserted  in  section  5  because  the  Board’s  “de¬ 
terminations  rest  so  largely  upon  an  election  or  the  availability  of  an  election.” 
(S.  Rept.  No.  7052,  p.  6,  79  Cong.,  1st  sess. ;  H.  Rept.  No.  1980,  p.  26,  79th  Cong., 
2d  sess. ;  remarks  of  Congressman  Walter,  Congressional  Record,  vol.  92,  No.  98, 
p.  5756.)  Congress  also  paid  heed  to  the  arguments  that  “intermediate  reports, 
findings,  and  written  decisions  are  unnecessary  because  of  the  simplicity  of  the 
issues,  the  great  numbr  of  cases,  and  the  exceptional  need  for  expedition”  (see 
p.  7,  Senate  committee  comparative  print  on  revision  of  S.  7  June  1945  (79  Cong., 
1st  sess.) ) . 

When  the  National  Labor  Relations  Act  was  amended  in  1947,  provision  was 
made  in  section  9(c)  that  preelection  representation  case  hearigs  “may  be  con¬ 
ducted  by  an  officer  or  employee  of  the  regional  office,  who  shall  not  make  any 
recommendations  with  respect  thereto.”  Our  continuing  practice  has  been  to  have 
regional  office  personnel  conduct  preelection  hearings  and  make  no  recommenda¬ 
tions. 

Recognizing  the  need  for  even  greater  expedition  in  the  handling  of  these 
cases,  the  Congress  in  1959  amended  section  3(b)  of  our  act,  prescribing  as 
follows : 

“The  Board  is  also  authorized  to  delegate  to  its  regional  directors  its  powers 
under  section  9  to  determine  the  unit  appropriate  for  the  purpose  of  collective 
bargaining,  to  investigate  and  provide  for  hearigs,  and  determine  whether  a 
question  of  representation  exists,  and  to  direct  an  election  or  take  a  secret  ballot 
under  subsection  (c)  of  (e)  of  section  9  and  certify  the  results  thereof,  except 
that  upon  the  filing  of  a  request  therefor  with  the  Board  and  by  interested 
person,  the  Board  may  review  any  action  of  a  regional  director  delegated  to  him 
under  this  paragraph,  but  such  a  review  shall  not,  unless  specifically  ordered 
by  the  Board,  operate  as  a  stay  of  any  action  taken  by  the  regional  director.” 

Pursuant  to  this  enabling  provision  the  Board  by  its  rules  has  delegated  to  its 
regional  directors  its  own  powers  with  respect  to  election  cases  and  has  estab¬ 
lished  standards  which  must  be  met  for  review  of  their  decisions.  In  the  normal 
preelection  situation,  therefore,  a  qualified  employee  of  the  regioanl  office  hears 
the  representation  case,  making  no  recommendations  after  completing  the 
record  upon  which  the  regional  director  bases  his  decision.  That  decision  will 
be  reviewed  by  the  Board  in  Washington  only  if  the  appellant  makes  the  showing 
demandde  by  the  agecny’s  rules.  In  the  overwhelming  majority  of  cases  the 
regional  director’s  decision  becomes  final  and  can  be  effectuated  with  little  loss 
of  time. 

The  delegation  has  worked  exceedingly  well.  It  has  permitted  the  accelera¬ 
tion  of  election  case  handling  and  resulted  in  a  reduction  of  the  Board’s  back¬ 
log.  Rapidity  and  not  cumbersome  delay  is  even  more  acutely  needed  today  in 
the  fiscal  year  1946,  during  which  th  Administrative  Procedure  Act  was  passed 
and  representation  election  cases  received  their  exemption,  8.445  representation 
cases  were  filed  with  the  Board  ;  by  the  fiscal  year  1964,  the  number  of  such  filings 
had  increased  to  11,685 ;  and,  for  the  fiscal  year  1965,  these  filings  are  running 
at  a  rate  of  3.3  percent  higher  than  in  fiscal  1964. 
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Speaking  in  1945  of  the  election  proceeding,  including  the  hearing,  envisaged  in 
section  9(c)  of  the  Natinal  Labor  Relations  Act,  the  Supreme  Court,  in  language 
that  is  equally  apt  today,  remarked  : 

“Obviously  great  latitude  concerning  procedural  details  is  contemplated.  Re¬ 
quirements  of  formality  and  rigidity  are  altogether  lacking.  The  notice  must 
be  ‘due,’  the  hearing  ‘appropriate.’  These  requirements  are  related  to  the  char¬ 
acter  of  the  proceeding  of  which  the  hearing  is  only  a  part.  That  proceeding  is 
not  technical.  It  is  an  ‘investigation,’  essentially  informal,  not  adversary.  In¬ 
land  Empire  Dist.  Council  v.  Millis,  325  U.S.  697,  706  (1945) .” 

The  reason,  the  imperative,  for  informality  and  flexebility  was  explained  by  the 
Court  as  follows  (325  U.S.  at  708)  : 

“*  *  *  under  Public  Resolution  44,  which  preceded  section  9(c) ,  the  right  of  judi¬ 
cial  hearing  was  provided.  The  legislative  reports  cited  above  showed  that  this 
resulted  in  preventing  a  single  certification  after  nearly  a  year  of  the  resolution’s 
operation  and  that  on  purpose  of  adopting  the  different  provisions  of  the  Wagner 
Act  was  to  avoid  these  consequences.  [Footnote  omitted.]  In  doing  so  Congress 
accomplished  its  purpose  not  only  by  denying  the  right  of  judicial  review  at 
that  stage  but  also  by  conferring  broad  discretion  upon  the  Board  as  to  the 
hearing  which  section  9(c)  required  before  certification.” 

In  fact,  the  need  for  expediting  election  cases  reflected  in  the  legislative  history 
of  the  Wagner  and  Taft-IIartley  Acts  has  recently  been  reemphasized  by  the 
Supreme  Court  in  Boire  v.  Greyhound,  376  U.S.  473. 

After  Congress  has  done  so  much  to  help  speed  the  processing  of  election  cases 
to  avoid  the  dangers  of  delay,  this  would  hardly  be  the  time  to  inaugurate 
procedural  changes  which  serve  dilatory  ends  and  have  the  potential  to  cause 
the  very  bottleneck  Congress  and  the  Board  have  for  years  been  attempting  to 
prevent.  Need  we  add  that  if  the  Board  is  bogged  down  in  the  handling  of 
representation  cases,  unfair  labor  practice  proceedings  are  also  sure  to  suffer. 
Since  the  delegation  of  authority  to  regional  directors,  our  backlog  of  both  kinds 
of  proceedings  has  decreased.  To  superimpose  upon  or  substitute  for  the  delega¬ 
tion  the  additional  procedures  required  by  the  bill  would  reverse  this  trend  and 
have  serious  consequences  for  labor,  management,  and  the  public.  For  all  these 
reasons  we  earnestly  request  that  the  specific  election  case  exemption  be  retained. 

We  turn  now  to  an  examination  of  the  individual  sections  of  the  bill  and  offer 
the  following  comments  on  some  ambiguous  and,  we  believe,  ill-advised  sections. 

Section  3 — Public  information 

We  do  not  challenge  the  general  purposes  of  section  3  to  assure  access  by  the 
public,  to  the  fullest  extent  practicable,  to  information  concerning  the  operations 
of  administrative  and  other  governmental  agencies.  In  our  view,  however,  the 
proposal  contains  a  number  of  serious  deficiencies  which,  if  enacted  into  law, 
would  hamper  this  agency  in  carrying  out  its  functions  effectively  and  in  the 
best  interests  of  the  public. 

Subsection  (b) — Agency  opinions  and  orders 

The  proposed  subsection  (b)  (C)  adds  a  requirement  not  contained  in  previous 
bills  that  “staff  manuals  and  instructions  to  staff  that  affect  any  member  of  the 
public”  shall  be  available  for  public  inspection  and  copying.  Such  a  provision 
would  require  an  agency  to  publish  instructions  to  its  staff  dealing  with  matters 
of  internal  management — matters  which  may  “affect”  the  public  but  only  in¬ 
directly  and  remotely  in  that  they  do  not  involve  substance  and  policy  underly¬ 
ing  rulemaking  or  adjudication  where  the  public  interest  requires  publication. 
Most  modern  businesses  have  similar  internal  manuals  and  instructions  for 
their  personnel,  and  no  one  would  seriously  suggest  that  they  should  be  published. 
We  recommend  that  this  provision  be  deleted. 

Subsection  (c) — Agency  records 

The  proposed  subsection  (c)  would  require  agencies  to  make  their  records 
‘^available  to  any  person.”  The  phrase  “any  person”  is  unduly  embracive  and 
could  lead  to  a  disruption  of  the  Government’s  business  by  opening  the  door  to 
unjustified  requests  for  information  by  curiosity  seekers  and  irresponsible  per¬ 
sons.  (See  testimony  of  Prof.  Kenneth  C.  Davis,  hearings  before  the  Subcom¬ 
mittee  on  Administrative  Practice  and  Procedure  of  the  Committee  on  the  Judi¬ 
ciary,  88th  Cong.,  2d  sess.  on  S.  1663,  July  23,  1964,  pp.  247-248.)  Consideration 
should  be  given  to  some  words  of  limitation,  such  as  “persons  properly  and 
directly  concerned”  (as  presently  contained  in  sec.  3  of  the  Administrative  Pro¬ 
cedure  Act,  5  U.S.C.  1002),  or  “persons  with  a  legitimate  interest.” 
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The  district  court  procedure  set  out  in  subsection  (c)  to  restrain  the  with¬ 
holding  of  agency  records  provides  for  a  de  novo  determination  by  the  court. 
However,  where  the  alleged  withholding  has  taken  place  in  an  administrative  pro¬ 
ceeding  it  would  appear  that  the  normal  procedure  for  judicial  review  of  final 
agency  orders  should  be  followed  and  would  provide  an  adequate  remedy.  In 
the  case  of  this  agency,  section  10(f)  of  the  National  Labor  Relations  Act  pro¬ 
vides  that  any  party  aggrieved  by  a  final  order  of  the  Board  may  obtain  review 
of  such  order  in  an  appropriate  U.S.  Court  of  Appeals. 

Subsection  (c)  also  provides  that  in  suits  to  compel  disclosure  of  records 
“the  burden  shall  be  upon  the  agency  to  sustain  its  action.”  This  is  contrary 
to  the  ordinary  civil  discovery  procedure:  rule  34  of  the  Federal  Rules  of  Civil 
Procedure  provides  that  a  court  may  order  production  of  books  and  papers  upon 
motion  of  “any  party  showing  good  cause  therefor.”  There  would  appear  to  be 
no  good  reason  to  reverse  the  procedure  when  an  agency  of  the  Government 
is  the  holder  of  the  records  sought  by  a  litigant. 

Subsection  ( (l ) — Agency  proceedings 

Subsection  (d)  requires  a  record  of  the  “final  votes  of  each  member  in  every 
agency  proceeding.”  If  “final  votes”  is  interpreted  to  mean  votes  on  final  de¬ 
cisions  and  not  on  interlocutory  matters  and  the  like  we  would  have  no  objection. 
However,  it  would  be  preferable  if  the  words  “not  interlocutory  in  nature” 
were  added  after  “every  agency  proceeding.” 

Subsection  (c) — Exemptions 

Subsection  (e)  (2)  excepts  from  the  provisions  of  subsection  (c)  matters  that 
are  “related  solely  to  the  internal  personnel  rules  and  practices  of  an  agency.” 
The  language  of  this  exception  appears  to  be  unduly  restrictive.  We  see  no  good 
reason  for  departing  from  the  exception  now  provided  in  section  3  of  the  Ad¬ 
ministrative  Procedure  Act — i.e.,  “any  matter  relating  solely  to  the  internal 
management  of  an  agency,”  and  this  language  should  be  substituted. 

Subsection  (e)  (3)  excepts  matters  that  are  “specifically  exempted  from  dis¬ 
closure  by  statute.”  The  use  of  the  narrow  term  “statute”  fails  to  take  into 
account  the  law  in  this  area  created  by  sound  judicial  decisions.  The  substi¬ 
tution  of  “law”  for  “statute”  would  preserve  the  carefully  considered  principles 
established  in  such  landmark  cases  as  U.S.  v.  Morgan,  313  U.S.  409.  422 ;  Hick¬ 
man  v.  Taylor,  329  U.S.  657 ;  Kaiser  Aluminum  Go.  v.  U.S.,  157  F.  Supp.  939 
(Ct.  Cl. )  ;  and  Roviaro  v.  U.S.,  353  U.S.  53,  59-62. 

Subsection  (e)  (4)  excepts  matters  that  are  “trade  secrets  and  commercial 
or  financial  information  obtained  from  the  public  and  privileged  or  confidential.” 
The  phrase  “commercial  or  financial”  unnecessarily  limits  this  exception.  The 
equivalent  exception  in  S.  1666,  88th  Cong.,  2d  sess.,  as  passed  by  the  Senate 
(110  Cong.  Record  170S0),  contained  preferable  language,  i.e.,  “trade  secrets 
and  other  information  obtained  from  the  public  and  customarily  privileged  or 
confidential.” 

Subsection  (e)  (5)  excepts  “interagency  or  intra-agency  memorandums  or  let¬ 
ters  dealing  solely  with  matters  of  law  or  policy.”  [Emphasis  added.]  Since  there 
is  infrequent  occasion  to  deal  with  abstract  legal  or  policy  questions,  most  agency 
internal  communications  relate  to  legal  or  policy  issues  based  upon  a  specific 
set  of  facts  or  to  mixed  questions  of  law,  policy,  and  fact.  In  view  of  the 
limited  nature  of  the  exception  provided  by  (5),  an  agency  would  thus  be 
required  to  make  available  virtually  all  of  its  internal  documents,  since  most 
of  them  would  deal  to  some  extent  with  facts.  This  would  include  internal 
staff  memorandums  containing  advice  and  recommendations  relative  to  pending 
cases,  working  papers,  tentative  draft  decisions,  etc.  All  of  these  documents 
tend  to  reveal  the  mental  processes  of  decision  makers  and  their  staffs  in 
arriving  at  determinations  in  specific  cases  and  are  entitled  to  be  privileged 
against  disclosure.  See  Morgan  v.  U.S.,  supra,  and  Kaiser  Aluminum  Co.  v.  U.S., 
supra.  In  sum,  if  internal  reports  are  to  be  worth  anything,  they  must  be  based 
on  facts  rather  than  abstractions,  and  they  must  be  free  expressions  of  those 
who  prepare  them  and  not  something  “cleared  for  publication.”  As  the  Supreme 
Court  said  in  Hickman  v.  Taylor,  supra,  “Not  even  the  most  liberal  of  discovery 
theories  can  justify  unwarranted  inquiries  into  the  files  and  mental  impressions 
of  an  attorney.”  This  is  to  say  nothing  of  the  mental  processes  of  the  decision¬ 
makers  themselves.  It  is  suggested,  therefore,  that  this  exception  be  broadened 
to  read  as  follows :  “interagency  or  intra-agency  memorandums,  letters,  or  other 
papers.” 
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Subsection  (e)  (6)  excepts  “personnel  and  medical  files  and  similar  matters 
the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy.”  While  there  is  some  ambiguity  here,  we  construe  this  as 
providing  an  unqualified  exception  for  personnel  and  medical  files,  the  limiting 
phrase  “the  disclosure  of  which,  etc.,”  modifying  only  “similar  matters.”  There 
is  no  reason  why  only  personnel  and  medical  files  should  be  generally  excepted. 
In  any  event,  the  requirement  of  a  “clearly  unwarranted  invasion  of  personal 
privacy”  would  appear  to  be  unduly  restrictive  and  to  offer  insufficient  protection 
to  a  right  highly  valued  in  our  democratic  society.  Consideration  should  be 
given  to  the  deletion  of  the  underlined  phrase. 

Subsection  (e)  (7)  excepts  from  availability  “investigatory  files  compiled  for 
law  enforcement  purposes  except  to  the  extent  they  are  available  by  law  to  a 
private  party.”  This  provision  would  appear  to  permit  a  Board  respondent  to 
obtain  the  affidavits  taken  from  employees  and  other  persons  in  the  course  of 
the  preliminary  investigation  of  an  unfair  labor  practice  case,  even  though  those 
persons  may  never  be  called  as  witnesses  in  the  proceeding.  For,  “to  the 
extent  *  *  *  available  by  law  to  a  private  party,”  could  well  encompass  the 
discovery  procedures  of  the  Federal  Rules  of  Civil  Procedure,  and  such  affidavits 
would  be  obtainable  under  those  procedures,  which  are  incorporated  in  section 
6(h)  of  the  bill  (depositions  and  discovery).  To  permit  the  disclosure  of  pre¬ 
trial  statements  of  persons  who  may  never  be  called  as  witnesses  would  unduly 
interfere  with  the  administration  of  the  National  Labor  Relations  Act,  for  these 
persons,  who  are  generally  employees,  would  be  reluctant  to  give  statements  if 
they  knew  that  their  statements  could  be  revealed  to  a  hostile  employer  or 
union  in  a  position  to  take  retaliatory  action  affecting  their  economic  welfare, 
even  though  they  may  not  be  called  to  testify.  Over  the  years  about  90  percent 
of  unfair  labor  practice  cases  filed  with  the  Board  are  settled,  withdrawn,  or 
administratively  dismissed  and  never  go  to  hearing.  In  recognition  of  the 
intimidatory  effect  on  employees,  the  courts  have  held  that  it  is  an  interference 
with  employee  rights  under  the  act  for  an  employer  to  ask  employees  for  copies 
of  statements  which  they  have  given  to  Board  agents,  and  about  the  matters  con¬ 
tained  in  those  statements.  Texas  Industries  v.  N.L.Ii.B.,  336  F.  2d  12S  (C.A. 
6)  ;  Suprenant  Mfg.  Co.  v.  N.L.R.B.,  341  F.  2d  756  (C.A.  6)  ;  N.L.R.B.  v.  Winn 
Dixie,  341  F.  2d  750  (C.A.  6).  Under  the  more  limited  Jencks  rule,  which  is 
applicable  to  Board  proceedings,  pretrial  statements  are  made  available,  but  only 
in  the  cases  of  those  persons  who  have  been  called  as  witnesses  in  the  board 
proceeding.  Accordingly,  it  is  suggested  that  the  exclusion  in  (7)  be  amended 
as  follows:  “(7)  investigatory  files,  including  statements  of  agency  witnesses 
until  such  witnesses  have  been  called  to  testify  in  an  action  or  proceeding  and 
request  is  timely  made  by  a  private  party  for  the  production  of  relevant  parts  of 
such  statements  for  purposes  of  cross-examination.” 

Section  If — Rulemaking 

Subsection  (b) — Notice 

Under  this  subsection  the  Administrative  Procedure  Act  would  be  amended 
to  delete  the  exemption  from  notice  requirements  of  proposed  changes  in  Board 
procedures  and  practices,  so  that  a  notice  of  rulemaking  change  in  those  areas 
would  now  have  to  be  published  in  the  Federal  Register.  The  Board  custom¬ 
arily  has  not  given  notice  in  the  Federal  Register  of  proposed  changes  in  its 
procedures  and  practices,  although  interested  persons  have  generally  been  given 
the  opportunity  to  express  their  views  or  to  submit  their  comments  before  exten¬ 
sive  or  important  amendments  are  promulgated.  It  seems  unnecessary  to  require 
a  formal  rulemaking  procedure  when  only  such  changes  in  procedure  are  con¬ 
templated,  especially  since  rules  of  agency  organization  continue  to  be  exempt 
from  the  advance  notice  requirements. 

Section  5 — Adjudication 

This  section  wipes  out  the  exemption  of  representation  election  eases  and  con¬ 
sequently  subjects  them  to  the  operative  provisions  of  sections  5,  7,  and  8.  As 
we  have  hereinabove  indicated,  elimination  of  the  exemption  would  formalize, 
encumber  and  slow  down  proceedings  which  are  fundamentally  investigatory  in 
character  and  have  been  deliberately  streamlined  to  enable  the  Board  to  deter¬ 
mine  with  dispatch,  by  means  of  an  election,  questions  concerning  the  repre¬ 
sentation  of  employees,  and  in  that  manner  to  avert  or  dispel  labor  unrest. 
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Section  6 — Ancillary  matters 

Subsection  (a) — Appearance 

This  subsection  grants  everyone  appearing  before  an  agency  the  right  to  coun¬ 
sel.  Additionally,  every  party  is  given  the  right  to  appear  by  or  with  counsel  at 
any  agency  proceeding  or  investigation.  Although  no  one  can  quarrel  with  the 
basic  purposes  of  this  susbeetion,  by  the  inclusion  of  the  word  “investigation” 
the  Board  would  be  unable  to  investigate  the  merits  of  a  charge  prior  to  the 
issuance  of  a  complaint  without  giving  each  potential  respondent  the  right  to 
participate  at  all  stages  of  the  investigation.  For  example,  a  respondent  em¬ 
ployer  or  union  would  be  able  to  insist  upon  being  present  when  a  potentially 
adverse  witness — an  employee  or  union  member — is  being  interviewed  to  deter¬ 
mine  preliminarily  whether  any  formal  proceedings  should  be  instituted.  Such  a 
provision  would  severely  hamper  the  NLRB  in  the  performance  of  its  investi¬ 
gatory  duties  imposed  by  Congress.  We  accordingly  recommend  that  the  word 
“investigation”  be  eliminated. 

Subsection  ( d) — Investigations 

This  subsection  requires  the  Board  to  give  a  copy  of  the  data  or  evidence  sub¬ 
mitted  by  a  person  if  he  asks  for  it  and  eliminates  the  present  exception  for  non¬ 
public  investigatory  proceedings.  Although  we  normally  give  potential  witnesses 
copies  of  their  statements  if  they  desire  them,  our  experience  has  shown  that 
there  are  situations  when  an  individual  gives  a  statement  to  a  Board  agent 
which  he  does  not  wish  his  employer  or  his  union  to  have.  The  elimination  of 
the  present  exemption  would  subject  an  individual,  at  a  time  when  it  is  not  even 
clear  that  he  will  be  called  as  a  witness,  to  unwarranted  employer  or  union 
pressure  to  secure  a  copy  of  his  statement.  (See  discussion  of  the  problem  of 
disclosure  of  pretrial  statements  under  sec.  3(e)  (7),  supra.)  Accordingly,  it  is 
suggested  that  the  final  clause  of  section  6(b)  of  the  present  Administrative 
Procedure  Act  excepting  nonpublic  investigatory  proceedings,  be  retained. 

Subsection  (g) — Computation  of  time 

This  subsection  sets  forth  the  standards  for  the  computation  of  time.  Section 
102.114  of  the  Board’s  rules  and  regulations  contains  the  following  statement : 
“When  the  period  of  time  prescribed  or  allowed  is  less  than  7  days,  intermediate 
Sundays  and  holidays  shall  be  excluded  in  the  computation.”  Since  the  Board 
only  allows  5  days  for  a  party  to  file  objections  to  the  conduct  of  the  election  or 
conduct  affecting  an  election,  if  Saturdays  [holidays  if  the  Board  office  is  closed] 
and  Sundays  are  not  excluded,  the  proposed  subsection  might  be  construed,  under 
certain  circumstances,  to  allow  the  parties  only  3  working  days  within  which  to 
file  objections.  We  would  therefore  suggest  that  a  provision  like  that  contained 
in  our  rules  and  regulations  be  expressly  included  in  this  subsection  to  obviate 
this  possible  interpretation. 

Subsection  ( h ) — Depositions  and  discovery 

This  provision  makes  depositions  and  discovery  available  to  the  same  extent 
that  it  would  be  in  a  U.S.  district  court,  unless  an  agency  promulgates  a  rule 
finding  such  conformity  to  be  impracticable.  To  the  extent  that  discovery  would 
be  mandatory  rather  than  discretionary  with  the  Board,  we  find  this  provision 
objectionable.  While  admittedly,  the  conformity  proviso  makes  this  section  more 
palatable,  it  would  appear  to  be  desirable  to  let  each  agency  promulgate  its  own 
deposition  and  discovery  rules  to  meet  its  own  particular  problems.  This  is 
especially  true  in  most  Board  proceedings,  where  discovery  is  not  necessary  and 
would  only  delay  the  administrative  process.  (See  discussion  under  sec.  3  (e)  (7) , 
supra.)  It  is  noted  that  the  last  Administrative  Conference’s  recommendation 
No.  30  conforms  to  our  views. 

Section  8 — Decisions 

Subsection  (c) — Appeal  and  review 

“Except  to  the  extent  that  the  establishment  of  an  agency  appeal  board  is 
clearly  unwarranted  by  the  number  of  proceedings  in  which  exceptions  are  filed 
or  that  agency  appellate  procedures  have  been  otherwise  provided  by  Congress,” 
subsection  (c)  (2)  requires  the  establishment  of  appeal  boards.  Since  the  num¬ 
ber  of  unfair  labor  practice  proceedings  in  which  exceptions  are  filed  is  sub¬ 
stantial  and  Congress  has  not  provided  for  agency  appellate  procedures  in  unfair 
labor  practice  proceedings  (see  sec.  10(c)  of  the  National  Labor  Relations  Act), 
this  would  require  the  establishment  of  appeal  boards  for  unfair  labor  practice 
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cases.  (See  further  discussion,  infra.)  Insofar  as  representation  proceedings 
are  concerned,  section  3(b)  of  the  National  Labor  Relations  Act  authorizes  the 
Board  to  delegate  to  the  regional  directors  its  powers  with  respect  to  representa¬ 
tion  proceedings  subject  to  discretionary  review  by  the  Board  upon  request  for 
review  by  any  interested  party.  If  this  be  construed  as  an  agency  appellate  pro¬ 
cedure  “otherwise  provided  by  Congress,”  the  regional  director  in  reviewing 
the  opinion  and  decision  of  the  hearing  examiner  required  under  section  8(b) 
(see  supra),  would  be  considered  to  be  an  appellate  body,  otherwise  the 
Board  would  be  required  to  establish  an  agency  appeal  board  between  the  hear¬ 
ing  examiner  or  the  regional  director  and  itself  in  representation  proceedings. 
As  indicated  above,  proceeding  under  any  of  these  interpretations  would  unduly 
burden  and  delay  the  handling  of  election  cases  and  nullify  the  congressional  in¬ 
tention  to  expedite  the  processing  of  such  cases  reflected  in  the  1959  Amend¬ 
ments  to  the  National  Labor  Relations  Act  permitting  the  Board  to  delegate  its 
authority  in  representation  cases  to  its  regional  directors. 

Nor  do  we  believe  that  the  appeal  procedures  proposed  would  be  an  advantage 
to  parties  appearing  before  the  Board  in  unfair  labor  practice  cases.  On  the 
contrary,  they  would  intei'pose  another  decisional  level,  thereby  causing  addi¬ 
tional  delay  in  the  resolution  of  labor  disputes,  at  least,  in  difficult  cases. 

We  also  note  that  the  General  Counsel  of  the  Board  is  a  litigant  before  the 
Board  in  unfair  labor  practice  cases.  Yet  the  proposed  subsection  (c)  (2)  would 
limit  direct  appeal  to  the  agency  to  a  “private  party”  and  would  not,  therefore, 
allow  the  General  Counsel  to  seek  direct  agency  review.  The  General  Counsel 
functions  in  the  public  interest.  He  should  have  the  same  right  of  appeal  granted 
to  any  other  party. 

The  last  Administrative  Conference  of  the  United  States  considered  in  depth 
the  entire  question  of  delegation  of  decisionmaking  authority  and  recommended 
in  its  recommendation  No.  9  that  (a)  agencies  be  authorized  to  accord  admin¬ 
istrative  finality  to  hearing  examiners’  initial  decisions  without  agency  review, 
unless  the  party  seeking  review  makes  a  certain  specified  showing,  and  ( b) 
agency  decisions  to  accord  or  not  to  accord  administrative  finality  to  the  hear¬ 
ing  examiners’  initial  decisions  should  not  be  subject  to  judicial  review.  Rec¬ 
ommendation  No.  9  accords  more  nearly  with  the  Board’s  views  than  the  current 
proposal  establishing  an  intermediate  step  of  appellate  boards  in  the  processing 
of  unfair  labor  practice  cases. 

Section  9 — Sanctions  and  powers 

In  subsection  (a),  the  last  sentence  states  “no  sanction  shall  be  imposed,  in¬ 
vestigation  commenced,  or  substantive  rule  or  order  be  issued  except  within  juris¬ 
diction  delegated  to  the  agency  and  as  authorized  by  law.”  [Emphasis  added.] 
The  National  Labor  Relations  Act  applies  only  to  employers  “engaged  in  com¬ 
merce.”  The  Board’s  processes  are  not  self-activating  but  can  only  be  invoked 
by  the  filing  of  a  petition  or  a  charge ;  a  preliminary  step  in  every  investigation 
is  the  informal  development  of  facts  to  establish  to  the  Board’s  satisfaction  that 
an  employer’s  activities  sufficiently  affect  commerce  to  warrant  the  assertion  of 
jurisdiction  by  the  Board.  The  quoted  sentence  implies  that  statutory  jurisdic¬ 
tion  must  be  formally  established  prior  to  the  commencement  of  an  investigation 
and  therefore  the  very  investigation  concerning  “commerce  facts”  might  be  sub¬ 
ject  to  prior  judicial  challenge.  This  would  be  contrary  to  the  settled  principle 
that  the  agency  has  broad  power  to  investigate  matters  within  the  general  orbit 
of  its  authority  and  that  specific  challenges  to  its  jurisdiction  can  only  be  raised 
when,  and  if,  the  investigation  has  culminated  in  a  final  order  which  is  review- 
able  in  the  courts  under  the  statutory  procedure.  See  Myers  v.  Bethlehem,  303 
U.S.  41;  Oklahoma  Press  Publishing  Co.,  v.  Walling,  327  U.S.  186.  (See  also 
discussion  under  sec.  10,  infra.)  Accordingly,  wre  recommend  that  the  words  “in¬ 
vestigation  commenced”  be  deleted. 

Subsection  (b) — Publicity 

This  subsection  is  objectionable  because  the  word  “publicity”  is  overly  broad 
and  might  be  interpreted  to  include  merely  the  release  of  information  concern¬ 
ing  the  filing  of  charges,  the  issuance  of  complaints  or  decisions,  or  any  other 
agency  action  relating  to  an  investigation  or  agency  proceeding.  Since  there 
are  no  standards  set  forth  as  to  what  is  meant  by  “to  discredit  or  disparage,” 
any  release  might  be  found  to  violate  this  subsection.  If  so,  the  subsection  ap¬ 
pears  to  be  in  direct  conflict  with  the  purposes  of  section  3  and  would  mean  that 
an  agency  could  never  safely  disseminate  information  to  which  the  public 
may  be  entitled. 
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Section  10 — Judicial  review 

The  opening  clause  of  section  10  of  the  Administrative  Procedure  Act  excepts 
therefrom  “agency  action  [which]  is,  by  law,  committed  to  agency  discretion.” 
Under  S.  1336  this  clause  has  been  stricken  and  would  be  replaced  by  “judicial  re¬ 
view  of  agency  discretion  is  precluded  by  law.”  Under  section  3(d)  of  the  Na¬ 
tional  Labor  Relations  Act,  the  General  Counsel  has  been  given  “final  authority, 
on  behalf  of  the  Board,”  to  investigate  and  prosecute  unfair  labor  practice  cases. 
This  language  vests  the  General  Counsel  with  discretionary  authority  to  refuse 
to  prosecute,  and  the  exercise  of  this  discretion  has  been  held  to  be  nonreviewable. 
To  change  the  language  may  unnecessarily  cause  confusion  where  none  now  exists. 
Accordingly,  we  prefer  that  the  present  language  of  the  Administrative  Proce¬ 
dure  Act  be  retained. 

Subsection  ( a ) — Right  of  review 

This  subsection  states  “any  person  adversely  affected  in  fact  by  any  reviewable 
agency  action  *  *  *”  may  obtain  judicial  review.  The  words  “in  fact”  replace 
“or  aggrieved”  presently  contained  in  the  Administrative  Procedure  Act.”  Since 
the  concept  of  a  “person  aggrieved”  has  a  well-defined  meaning  in  administrative 
law  and  under  the  National  Labor  Relations  Act,  the  substitution  of  a  new  concept 
would  lead  to  confusion  and  to  unwarranted  litigation.  We  recommend,  there¬ 
fore,  that  the  wording  of  the  present  Administrative  Procedure  Act  be  retained. 

Subsection  (b) — Jurisdiction,  venue,  and  form  of  action 

Subsection  (b)  (2)  would  confer  upon  U.S.  district  courts  jurisdiction  to  pro¬ 
tect  “the  substantial  rights  of  any  person  in  any  agency  proceeding.”  This  lan¬ 
guage  could  be  construed  to  permit  wide  inroads  to  be  made  upon  the  doctrine 
of  Myers  v.  Bethlehem,  supra,  which  requires  the  exhaustion  of  administrative 
remedies.  And  it  could  also  be  interpreted  to  allow  unwarranted  interference 
with  and  direct  review  of  election  case  proceedings  in  situations  unlike  Leedom 
v.  Kyne,  358  U.S.  184,  where  agency  action  was  considered  on  its  face  clearly 
to  contravene  an  unambiguous  statutory  mandate  and  where  no  adequate  means 
other  than  judicial  action  existed  for  redressing  that  wrong.  In  Boire  v.  The 
Greyhound  Corporation,  supra,  the  Supreme  Court,  in  ruling  that  a  U.S.  district 
court  had  no  jurisdiction  to  enjoin  the  Board  action  in  an  election  case,  indi¬ 
cated  that  Leedom  v.  Kyne,  should  be  confined  very  closely  to  its  facts  and  should 
be  considered  a  very  narrow  exception.  As  the  language  in  question  is  much  too 
broad,  it  should  be  deleted- 

In  summary,  we  believe  that,  since  its  enactment  in  1946,  the  Administrative 
Procedure  Act  has  worked  well  in  tandem  with  the  National  Labor  Relations  Act, 
enabling  the  Board  to  carry  out  substantive  labor  policies  formulated  by  the  Con¬ 
gress.  We  could  not  and  do  not  have  any  reaon  to  protest  procedural  changes 
which  would  assist  in  the  effectuation  of  those  policies.  But  we  do  object  to 
changes,  such  as  the  proposals  we  have  criticized,  which  would  or  could  have  dem¬ 
onstrably  harmful  effects.  Furthermore,  we  think  changes  in  a  statute  should 
not  be  made  solely  because  it  has  been  on  the  books  for  19  years.  Time  alone  does 
not  raise  a  presumption  that  there  is  need  for  something  new.  And  change  for 
the  sake  of  change,  especially  when  uncertainty,  confusion,  and  litigation  may 
be  engendered,  is  plainly  unwarranted.  We  are  certain  you  and  your  committee 
will  agree  with  these  general  observations.  There  is,  we  submit,  a  heavy  burden 
which  rests  on  those  who  ask  the  Congress  for  large-scale  overhauling  of  the 
Administrative  Procedure  Act,  a  burden  which  requires  them  to  justify  their 
positions,  fully  and  in  each  and  every  respect. 

Finally,  we  note  that  a  permanent  Administrative  Conference  of  the  United 
States  was  established  by  legislative  enactment  last  year  and  soon  will  be  activ¬ 
ated  for  the  purpose  of  studying  the  entire  administrative  process  and  making 
recommendations  for  its  improvement.  It  would  be  much  more  desirable  to 
utilize  the  conference  machinery  to  recommend  changes,  where  the  need  for 
change  has  been  demonstrated,  rather  than  proceeding  at  this  time  to  attempt 
to  make  such  sweeping,  radical,  and  comprehensive  revisions  in  the  administra¬ 
tive  process  as  are  proposed  in  S.  1336. 

We  would  appreciate  having  this  report  included  in  the  record  of  the  hearings 
on  this  bill.  Further,  our  comments  on  section  3  should  be  considered  as  a  report 
on  S.  1160  and  included  in  the  record  of  any  hearings  on  that  bill. 

The  Bureau  of  the  Budget  has  no  objection  to  the  submission  of  this  report 
to  your  committee. 

Sincerely  yours, 


William  Fexdesman,  Solicitor. 
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National  Mediation  Board, 
Washington,  D.C.,  April  9, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 


Dear  Senator  Eastland  :  You  have  requested  the  views  of  the  National  Medi¬ 
ation  Board  on  S.  1336,  89th  Congress,  which  is  a  bill  to  amend  the  Administrative 
Procedure  Act. 

Section  3(c)  of  the  proposed  bill  provides  that  every  agency  shall  *  *  *  make 
all  its  records  promptly  available  to  any  person. 

The  administration  of  the  Railway  Labor  Act  by  this  Board  requires  the  media¬ 
tion  of  labor  disputes  between  labor  organizations  and  representatives  of  manage¬ 
ment  in  the  railroad  and  airline  industries.  In  order  to  accomplish  the  purposes 
of  the  Railway  Labor  Act  the  members,  officers,  and  employees  of  the  Board  must 
maintain  a  reputation  of  impartiality  and  integrity.  Needless  disclosure  of  in¬ 
formation,  given  in  confidence  to  members,  officers,  and  employees  during  media¬ 
tion  proceedings,  would  inhibit  a  full  and  frank  exchange  of  ideas  which  could 
be  utilized  in  the  resolution  of  labor  disputes. 

An  additional  responsibility  of  the  Board  is  to  investigate  representation  dis¬ 
putes  and  certify  the  duly  authorized  representative  of  the  employees.  As  evi¬ 
dence  of  a  dispute  to  justify  a  union’s  claim  to  represent  employees  and  therefore 
entitled  to  set  the  Board’s  machinery  in  motion  leading  up  to  certifications,  indi¬ 
vidual  employee  statement  of  authorization  to  represent  workers  involved  in  the 
dispute  are  required  to  be  filed  -with  the  Board.  These  authorizations  become  a 
vital  part  of  the  evidence,  and  of  course,  an  integral  part  of  the  file. 

Employee  authorizations  are  considered  confidential  solely  for  the  protection 
of  the  employees.  To  open  such  a  record  to  public  inspection  could  subject  the 
employees  to  reprisals  from  their  employers  or  competing  unions.  Further,  em¬ 
ployees,  knowing  their  union  authorizations  would  no  longer  be  confidential,  may 
be  afraid  to  exercise  their  right  to  organize  and  bargain  collectively  through  the 
peaceful  means  provided  by  law,  and  look  to  other  less  tranquil  ways  of  settling 
such  affairs. 

Unrestricted  access  to  all  records  pertaining  to  the  above-mentioned  activities 
of  this  Board  could  have  an  adverse  effect  upon  the  administration  of  the  Railway 
Labor  Act. 

Records  pertaining  to  other  administrative  activities  of  the  Board  are  avail¬ 
able  for  public  inspection  in  that  they  do  not  pose  a  problem  such  as  indicated 
above. 

We  have  been  advised  by  the  Bureau  of  the  Budget  that,  from  the  standpoint  of 
the  administration’s  program,  there  is  no  objection  to  the  submission  of  this 
report  to  the  committee. 

Very  truly  yours, 


Howard  G.  Gamser,  Chairman. 


U.S.  of  America 
Railroad  Retirement  Board, 

Chicago,  III.,  April  26, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 


Dear  Senator  Eastland:  The  Bureau  of  the  Budget  has  informed  the  Rail¬ 
road  Retirement  Board  that  it  has  no  objection  to  the  presentation  of  the  Board’s 
report  on  S.  1336,  dated  April  9, 1965,  from  the  standpoint  of  the  administration’s 
program. 

Sincerely  yours, 

Howard  W.  Habermeyer,  Chairman. 


United  States  of  America  Railroad  Retirement  Board, 

Chicago,  III.,  April  9, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary , 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Eastland  :  This  is  in  reply  to  your  letter  of  March  24,  1965, 
requesting  a  report  on  S.  1336. 

The  Railroad  Retirement  Board  is  now  excluded  from  the  operation  of  the 
Administrative  Procedure  Act  except  as  to  section  3  thereof.  This  section 
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relates,  of  course,  to  public  information.  Section  2(a)  of  S.  1336  would  extend 
this  exception  to  cause  the  Board  to  be  subject  to  section  4,  which  relates 
to  rulemaking.  We  express  no  objection  to  the  proposal  to  subject  the  Board 
to  this  section. 

The  bill  would  include  “personnel  and  medical  files  and  similar  files  the  dis¬ 
closure  of  which  would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy,”  in  the  exceptions  from  the  requirement  of  section  3(c)  of  the  act 
that  records  of  agencies  be  made  available  to  the  public.  Our  comment  with 
respect  to  this  provision  is  to  express,  for  the  record,  our  understanding  that 
the  term  “medical  files”  covers  all  records  of  the  Board  relating  to  the  physical 
or  mental  condition  of  applicants  or  prospective  applicants  for  benefits  under 
both  the  Railroad  Retirement  and  Railroad  Unemployment  Insuring  Acts. 

The  Board  has  had  no  experience  with  the  application  of  the  Administrative 
Procedure  Act  except  with  section  3  of  the  act,  to  which  alone  it  has  been  sub¬ 
ject.  In  view  of  this  fact  and  the  fact  that  the  Board  would,  under  the  bill, 
be  subject  only  to  sections  3  and  4,  we  have  no  other  comments  to  make. 

As  you  requested  that  the  report  be  submitted  within  20  days  from  March 
24,  1965,  we  have  not  had  time  to  obtain  clearance  from  the  Bureau  of  the 
Budget,  and  consequently  no  determination  has  been  made  as  to  the  relation¬ 
ship  of  this  report  to  the  program  of  the  President.  The  Bureau  of  the  Budget 
is  being  furnished  copies  of  the  report  and  you  will  be  informed  of  the  views 
of  that  Bureau  as  soon  as  they  are  received. 

Sincerely  yours, 


Howard  W.  Habermeyer,  Chairman. 


Committee  on  Labor  and  Public  Welfare, 

Washington,  D.C.,  May  1, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Washington,  D.C. 


Dear  Mr.  Chairman  :  On  April  12,  Mr.  Aubrey  Wagner,  Chairman  of  the  Board 
of  Directors  of  the  Tennessee  Valley  Authority,  wTrote  you  expressing  the  views 
of  TVA  regarding  S.  1336,  a  bill  to  amend  the  Administrative  Procedure  Act. 

The  Tennessee  Valley  Authority  has  had  discussions  with  me  regarding 
S.  1336  and  its  views  expressed  in  the  letter  of  April  12.  Supplementary  thereto, 
I  am  enclosing  a  memorandum  summarizing  TVA’s  position  regaring  S.  1160. 
Apparently,  the  provisions  of  S.  1160  are  incorporated  in  section  3  of  S.  1336. 
The  memorandum  recommends  certain  changes  regarding  the  legislation  and  I 
would  appreciate  your  bringing  it  to  the  committee’s  attention  at  such  time  as 
the  legislation  is  being  considered. 

Thanking  you  and  with  kindest  regards,  I  am, 

Very  sincerely, 


Lister  Hill. 


Committee  on  the  Judiciary 


S.  1160  (89  Cong.)  (Long,  Missouri) 

To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter  324  of  the  act  of  June  11. 
1946  (60  Stat.  238),  to  clarify  and  protect  the  right  of  the  public  to  information,  and 
for  other  purposes 


Section  3(c)  of  S.  1160  requires,  with  certain  enumerated  exceptions  in  sec¬ 
tion  (e)  that  every  agency  make  its  records  available  to  any  person  requesting 
them.  TVA  does  not  believe  that  this  strikes  a  proper  balance  between  the 
interest  of  the  public  in  obtaining  information  and  the  interest  of  the  Federal 
Government  in  the  efficient  operation  of  its  various  agencies.  It  is  true  that 
section  3(e)  of  the  bill  contains  a  broad  list  of  exemptions,  although  some  of 
these  exemptions  appear  to  be  unreal.  For  example,  exemption  number  (5) 
on  page  5  exempts  interagency  or  intraagency  memorandums  or  letters  dealing 
solely  with  matters  of  law  or  policy.  Most  legal  or  policy  memorandums  must 
of  necessity  deal  to  some  extent  with  facts.  Thus  inclusion  of  “solely”  largely 
nullifies  any  practical  effect  of  the  exemption.  “Solely”  as  it  appears  in  line 
12  on  page  5  should  be  deleted. 

None  of  the  present  exemptions  covers  reports  of  investigation  of  accidents 
or  other  materials  pertinent  to  litigation  which  if  disclosed  might  adversely 
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and  unfairly  affect  the  Government’s  position  in  lawsuits.  Where  litigation 
is  concerned  there  appears  to  be  no  sound  reason  for  treating  a  Government 
agency  differently  from  a  private  party  in  making  pertinent  information  avail¬ 
able.  The  availability  of  such  materials  is  already  covered  and  should  continue 
to  be  covered  by  the  rules  of  discovery.  TVA  suggests,  therefore,  that  the  num¬ 
ber  “(8)”  in  line  17  on  page  5  be  changed  to  “(9)”  and  a  new  exception  be 
inserted  numbered  (8)  and  reading  as  follows:  “materials  pertinent  to  litigation 
except  to  the  extent  they  would  be  available  under  established  rules  of  discovery 
in  the  Federal  courts.” 

Subsection  (c)  is  entitled  “Agency  Records”  and  the  requirement  is  that 
agencies  make  their  records  available  to  the  public  except  as  otherwise  exempted. 
However,  the  remedy  provided  in  the  subsection  for  persons  to  whom  disclosures 
have  not  made  refers  in  lines  12  and  13  on  page  4  to  “records  or  information 
improperly  withheld.”  Inclusion  of  the  words  “or  information”  in  line  13  on 
page  4  is  inconsistent  with  the  rest  of  the  subsection  and  creates  ambiguity. 
TVA  believes  those  words  should  be  deleted  in  the  interest  of  clarity. 

To  summarize :  The  following  three  changes  in  S.  1160  as  introduced  are 
suggested : 

(1)  Strike  the  word  “solely”  in  line  12  on  page  5. 

(2)  Change  “(8)”  to  “(9)”  in  line  17  on  page  5  and  insert  a  new  exception 
numbered  “(8)”  to  read  as  follows:  “materials  pertinent  to  litigation  except  to 
the  extent  they  would  be  available  under  established  rules  of  discovery  in  the 
Federal  courts.” 

(3)  Strike  “or  information”  in  line  13  on  page  4. 


Tennessee  Valley  Authority, 
Knoxville,  Tcnn.,  April  12, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

Washington,  D.C. 

Dear  Senator  Eastland  :  This  is  in  response  to  your  letter  of  March  24,  1965, 
requesting  a  report  on  S.  1336,  a  bill  “to  amend  the  Administrative  Procedure 
Act.” 

Because  of  the  similarity  of  this  bill  to  S.  1663  in  the  88th  Congress,  our  pres¬ 
ent  comments  are  similar  in  many  respects  to  those  made  in  our  letter  of  June  18, 
1964,  to  the  Administrative  Practice  and  Procedure  Subcommittee  in  reference  to 
the  earlier  bill.  While  we  think  the  current  bill  is  in  some  respects  an  improve¬ 
ment  over  the  previous  one,  we  still  believe  enactment  of  S.  1336  in  its  present 
form  would  seriously  impair  the  efficiency  of  this  agency. 

The  Administrative  Procedure  Act  is  concerned  basically  with  the  quasi-ju¬ 
dicial  and  quasi-legislative  functions  of  Government  agencies,  whereas  TVA  is 
an  operating  agency  concerned  primarily  with  the  development  of  natural  re¬ 
sources  and  the  sale  of  certain  types  of  Government  property.  It  exercises  only 
very  limited  quasi-judicial  or  quasi-legislative  functions.  As  to  these,  the  Ad¬ 
ministrative  Procedure  Act  has  imposed  no  serious  problem,  and  we  do  not  be¬ 
lieve  the  changes  in  the  act  proposed  in  S.  1336  would  change  the  situation  ma¬ 
terially.  We  are  concerned,  however,  that  provisions  in  the  bill  would,  if  broadly 
construed,  impose  a  straitjacket  on  our  program  operations. 

Our  first  concern  is  with  the  question  of  rulemaking.  One  of  the  major  func¬ 
tions  of  TVA  is  the  disposition  of  electric  energy.  TVA  sells  power  at  whole¬ 
sale  to  156  municipal  and  cooperative  distributors,  was  well  as  to  certain  Federal 
agencies  and  large  private  power  users.  The  impropriety  of  subjecting  this  type 
of  program  to  rigid  rulemaking  requirements  is  presently  recognized  in  the  Ad¬ 
ministrative  Procedure  Act.  Section  4  expressly  excepts  from  the  rulemaking 
requirements  any  matter  involving  “public  property,  loans,  grants,  benefits,  or 
contracts.”  Since  the  electric  power  which  TVA  sells  is  public  property,  this  pro¬ 
vision  exempts  such  sales  from  the  rulemaking  process.  S.  1336  would  eliminate 
this  exception. 

One  of  the  objectives  of  the  TVA  Act  was  to  create  a  corporation  “possessed  of 
the  flexibility  and  initiative  of  a  private  enterprise”  (message  of  the  President  to 
Congress,  Apr.  10,  1933),  and  a  large  measure  of  TVA’s  success  during  the  past 
32  years  have  been  due  to  its  ability  to  maintain  flexibility  in  its  operations. 
Application  of  the  rulemaking  requirements  to  programs  such  as  the  TVA  power 
program  would  take  away  this  flexibility.  The  program  is  carried  out  through 
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contracts  negotiated  with  individual  distributors,  and  on  major  questions  of 
policy,  with  representatives  of  all  distributors.  The  contracts  reflect  the  basic 
policies  of  -the  TVA  Act  as  implemented  by  the  Board,  but  these  policies  are  not 
rigid  and  inflexible.  The  TVA  Act  entrusts  a  wide  discretion  to  the  TVA  Board, 
and  policies  are  refined  from  time  to  time  as  necessary  to  meet  specific  problems 
which  arise.  Contracts  and  revisions  of  contracts  are  negotiated  as  the  occasion 
requires.  It  has  been  TVA’s  experience  that  it  is  not  possible  to  foresee  every 
eventuality  that  may  occur  or  to  draw  statements  of  policy  that  cover  all  the 
exceptions  and  ramifications  that  will  be  encountered  in  the  future.  Formal 
statements  of  policy  worked  out  in  formal  procedures  may  be  appropriate  for  a 
regulatory  agency  in  order  to  furnish  guideposts  to  the  individual  who  is  regu¬ 
lated,  but  for  a  program  agency  such  as  TVA  they  simply  produce  a  rigidity 
which  makes  is  difficult  or  impossible  to  handle  specific  problems  as  they  arise. 
Moreover,  procedures  for  the  formulation  of  policies  under  the  rulemaking  re¬ 
quirements  of  S.  1336  would  place  TVA  and  its  distributors  in  an  adversary  posi¬ 
tion  where  the  tendency  would  be  for  each  distributor  or  group  of  distributors 
to  try  to  gain  an  advantage  in  the  formulation  of  the  policy  rather  than  w’orking 
with  TVA  and  other  distributors  in  a  mutual  effort  to  find  the  best  possible  solu¬ 
tion  to  each  problem  as  it  arises. 

It  may  be  suggested  that  the  proposed  revision  of  the  Procedure  Act  would  not 
require  TVA  to  issue  rules  to  govern  its  operations.  If  this  is  the  intent  of  the 
bill,  it  should  say  so  specifically.  iSection  4(g),  as  amended  by  S.  1336,  would 
permit  any  interested  person  to  petition  for  the  issuance  of  a  rule,  and  it  is  by  no 
means  clear  that  denial  of  such  a  petition  would  not  be  subject  to  review  in  the 
courts.  Section  2(g)  would  define  agency  action  as  including  “sanction,  relief, 
or  the  equivalent  or  denial  thereof,  or  failure  to  act.”  iSection  2(f)  would  de¬ 
fine  sanction  as  including  withholding  of  relief,  and  relief  as  including  the  “taking 
of  any  other  action  upon  the  application  or  petition  of,  and  beneficial  to,  any 
person.”  Section  10(a)  would  confer  the  right  of  review  upon  any  person  “ad¬ 
versely  affected  in  fact  by  any  reviewable  agency  action” ;  and  agency  action  is 
made  reviewable  except  so  far  as  statutes  preclude  judicial  review7  or  judicial 
review  of  agency  discretion  is  precluded  by  law.  Whether  a  court  would  hold 
that  the  denial  of  a  petition  for  the  issuance  of  a  rule  is  agency  discretion  pre¬ 
cluded  by  law  from  judicial  review,  we  are  unable  to  predict.  Consequently, 
unless  the  exemption  of  public  property  from  the  rulemaking  requirements  of 
section  4  is  restored,  we  believe  S.  1336  should  be  revised  to  provide  specifically 
that  the  determination  of  an  agency  as  to  the  granting  of  a  petition  for  the 
issuance,  amendment,  or  repeal  of  a  rule  is  agency  discretion  precluded  from 
review. 

,We  also  think  section  3  of  S.  1336  goes  too  far.  It  does  not,  we  feel,  strike  a 
proper  balance  betwmen  the  interest  of  the  public  in  obtaining  information  and 
the  interest  of  the  Federal  Government  in  the  efficient  operation  of  its  various 
agencies.  While  section  3(e),  as  amended  by  the  bill,  contains  a  fairly  broad 
list  of  exemptions,  some  of  these  exemptions  seem  unreal  or  inadequate.  Item 
(5),  for  example,  relates  to  intra-agency  or  inter-agency  memorandums  or  letters 
dealing  solely  with  matters  of  law  or  policy.  Since  legal  or  policy  memorandums 
almost  invariably  deal  to  some  extent  w7ith  the  facts,  this  provision  would  pro¬ 
vide  no  real  protection  and  could  lead  to  serious  disruption  and  harassment. 
Also,  while  item  (7)  would  exempt  investigatory  files  compiled  for  law-enforce¬ 
ment  purposes,  investigatory  reports  and  other  materials  relating  to  pending 
or  potential  civil  litigation  wrould  have  no  protection.  We  see  no  reason  why 
Government  agencies  should  be  placed  at  a  disadvantage  in  such  litigation  by 
being  required  to  furnish  files  of  a  kind  which,  under  the  ordinary  rules  of  dis¬ 
covery,  private  parties  are  not  required  to  furnish.  (Finally,  the  references  to 
“information”  in  section  3(c),  page  7.  lines  11-13,  wdiere  the  text  otherwise  deals 
with  the  availability  of  “agency  records”  results  in  ambiguity. 

We  also  feel  that  the  basic  judicial  review  provisions  of  the  Administrative 
Procedure  Act  should  be  left  unchanged.  The  proposed  language  would  provide 
for  judicial  review7  of  all  agency  actions  except  so  far  as  (1)  precluded  by 
statute,  or  (2)  judicial  review7  of  agency  discretion  is  precluded  by  law.  We 
do  not  know7  what  the  legal  effect  of  clause  (2)  would  be,  and  it  w7ould  almost 
certainly  take  years  of  litigation  to  find  out.  While  the  present  language  does 
not  solve  all  questions  of  reviewability,  litigants  have  the  benefit  of  20  years’ 
experience  and  numerous  court  decisions  interpreting  it.  In  any  event,  if  clause 
(2)  is  intended  to  assure  the  right  of  review  where  there  has  been  an  abuse  of 
agency  discretion,  as  proponents  of  the  legislation  have  stated,  it  would  seem 
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preferable  to  state  the  provision  in  those  specific  terms  rather  than  in  language 
that  is  wide  open  to  varying  interpretations. 

It  is  also  proposed  that  section  10(a)  dealing  with  standing  to  sue  be  revised 
but,  again,  no  one  would  know  until  after  extensive  litigation  what  the  effect 
of  the  revision  would  be.  Here,  too,  we  have  a  situation  in  which  the  existing 
provision  does  not  supply  all  the  answers  but  interpretative  decisions  have  tended 
to  clarify  the  law.  Proponents  of  the  change  have  stated  that  the  purpose  is 
to  provide  a  new  test  for  standing  to  sue  which  is  clearer  and  which  avoids  some 
of  the  confusion  caused  by  the  existing  APA  language.  In  our  judgment  the 
proposed  language  is  no  clearer  and  would  serve  only  to  invite  a  new  round  of 
standing  to  sue  questions  and  decisions. 

In  summary,  it  seems  to  us  that  the  proposed  changes  in  the  scope  of  judicial 
review  in  section  10  are  unnecessary  and  can  only  lead  to  greater  uncertainty 
and  extensive  litigation,  and  that  the  proposed  changes  in  sections  3  and  4  which 
we  have  discussed  above  are  not  only  unnecessary  but,  in  total,  could  destroy 
the  ability  of  an  agency  such  as  TVA  to  function  effectively.  Whatever  revisions 
may  be  necessary  in  the  Administrative  Procedure  Act  to  make  it  more  effective 
as  applied  to  quasi-legislative  and  quasi-judicial  functions,  we  believe  it  is  essen¬ 
tial  to  governmental  efficiency  that  the  bill  be  revised  so  as  not  to  put  program 
operations  in  an  administrative  straitjaeket. 

Because  of  the  limitation  on  the  time  for  submittal  of  our  report,  we  are  trans¬ 
mitting  this  letter  to  you  without  having  first  obtained  the  Bureau  of  the  Budget’s 
advice  as  to  the  relationship  of  the  views  we  have  expressed  to  the  President’s 
program. 


Sincerely  yours, 


Aubrey  J.  Wagner,  Chairman. 


Veterans’  Administration, 

Office  of  the  Administrator  of  Veterans’  Affairs, 

Washington,  D.C.,  July  1, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.8.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  of  March  24,  1965, 
requesting  a  report  on  S.  1336,  89th  Congress,  a  bill  to  amend  the  Administrative 
Procedure  Act,  and  for  other  purposes. 

S.  1336  would  be  a  complete  restatement  of  the  Administrative  Procedure  Act 
and  would  make  numerous  changes  in  existing  law.  Since  this  bill  has  Gov¬ 
ernment-wide  application,  we  assume  that  most  Government  agencies  will  be 
commenting  to  your  committee  on  various  aspects  thereof.  We  will,  therefore, 
limit  our  comments  to  those  sections  of  the  bill  which  would  have  a  significant 
impact  on  Veterans’  Administration  activities,  specifically  sections  3,  4,  5,  and 
6  of  the  bill.  A  somewhat  detailed  analysis  of  these  selected  sections  is  enclosed 
with  comments  as  to  their  effect  upon  our  activities. 

Subsection  (c)  of  section  3  of  the  bill,  public  records,  is  a  matter  of  particular 
interest.  While  the  exemptions  contained  in  section  3(e)  of  the  bill  remove 
many  areas  of  our  major  concern,  nevertheless,  we  believe  that,  if  enacted  into 
law  in  its  present  form,  these  provisions  would  have  a  resultant  adverse  impact 
on  this  agency.  Purely  as  a  matter  of  good  business  management  and  efficiency, 
it  would  be  undesirable  to  create  a  situation  under  which  agency  officials  would 
be  reluctant  to  reduce  anything  to  writing  unless  it  was  so  innocuous  that  it 
could  be  made  available  to  any  person,  including  the  press,  private  counsel, 
speculators,  Government  contractors,  or  even  the  idly  curious,  at  any  time, 
present  or  future.  It  would  seriously  impede  the  effectiveness  of  administrative 
investigations,  the  successful  conduct  of  which  is  no  less  dependent  on  their 
confidential  nature,  than  an  investigation  conducted  for  law  enforcement  pur¬ 
poses.  It  is  difficult  to  conceive  a  successful  procurement  program  w'here  con¬ 
tractors  have  access  to  agency  records,  such  as  estimates  of  costs  prior  to  bidding. 

Administratively,  it  is  believed  that,  if  enacted  into  law,  the  bill  would  give 
rise  to  many  complex  and  costly  problems.  It  is  so  broad  in  scope  that  it  could, 
and  probably  would,  create  excessive  demands  on  an  agency  for  information, 
requiring  costly  duplication  and  transfer  of  records  in  order  to  make  them 
available.  Further,  the  easy  access  to  the  courts  provided  in  the  bill  could  give 
rise  to  extensive  litigation,  which  in  many  instances,  would  be  unwarranted  by 
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the  circumstances.  The  impact  of  this  problem  is  greatly  magnified  by  the 
failure  of  the  bill  to  limit  in  any  way  the  persons  to  whom  the  records  must  be 
made  available,  subjecting  the  agency  to  requests  which  could  be  frivolous,  with¬ 
out  purpose,  and  in  some  cases,  made  for  the  jmrpose  of  harassment  only. 

The  Veterans’  Administration  is  not  opposed  to  the  principle  of  furnishing 
to  the  public  as  complete  information  concerning  our  operations  as  is  feasible. 
To  the  contrary,  we  take  great  pains  to  see  that  information  of  interest  to  the 
public  is  made  available.  The  policy  of  the  Veterans’  Administration  is  set  out 
in  Veterans’  Administration  Manual  MP-1,  chapter  4,  section  405.01,  pro¬ 
viding  : 

“Both  the  veterans  and  the  public  are  entitled  to  full  information  about  VA. 
The  Administrator’s  policy  is  that  VA  will  release  all  available  information 
about  its  activities,  freely  and  frankly,  to  all  information  media.  This  policy 
must  be  carried  out.” 

It  is  our  view  that  any  public  information  requirement  must  preserve  to  the 
agency’s  discretion  the  right  to  determine  the  extent  to  which  it  is  feasible  or 
in  the  public  interest  to  make  its  records  available  for  random  public  inspec¬ 
tion.  If  a  bill,  such  as  the  one  under  consideration,  is  to  be  enacted  into  law, 
it  is  urged  that  consideration  be  given  to  the  following  changes : 

The  phrase  “any  person”  appearing  in  line  7,  page  7,  of  the  proposed  sub¬ 
section  (c)  of  section  3  be  defined  to  include  only  those  having  a  demonstrated 
legitimate  interest  in  the  records  requested  and  the  phrase  “and  the  burden 
shall  be  upon  the  agency  to  sustain  its  action.”  appearing  in  line  15,  page  7 
thereof,  be  deleted. 

The  exemption  appearing  in  proposed  subsection  e(2),  lines  6  and  7,  page  8.  be 
amended  to  read,  “related  solely  to  the  internal  personnel  rules  and  management 
practices  of  any  agency;”  and  proposed  subsection  e(7),  lines  14,  15  and  16, 
page  8,  be  amended  to  read,  “investigatory  files  compiled  for  law  enforcement 
or  administrative  purposes  except  to  the  extent  available  by  law  to  a  private 
party 

Section  4  is  likewise  a  matter  of  concern.  The  present  text  of  the  bill  repre¬ 
sents  a  major  departure  from  the  present  Administrative  Procedure  Act,  which 
exempts  from  the  rulemaking  procedures  “matters  relating  to  agency  manage¬ 
ment  or  personnel  of  an  agency,  or  public  property,  loans,  grants,  benefits,  or 
contracts — ”  which  had  the  effect  of  exempting  service  agencies,  such  as  the 
Veterans’  Administration,  from  compliance  therewith.  The  existing  exceptions 
are  reasonable  and  recognize  that  there  is  a  sharp  distinction  between  the  ac¬ 
tivities  of  a  service  agency,  such  as  the  Veterans’  Administration,  and  the  ac¬ 
tivities  of  the  regulatory  and  enforcement  agencies  to  which  the  provisions  of 
section  4  are  primarily  directed. 

We  are  aware  of  no  demand  from  the  public  or  from  the  veterans’  organ¬ 
izations  for  subjecting  our  procedures  for  the  issuance  of  regulations  to  the 
complications  and  delays  encompassed  in  section  4  of  the  Administrative  Pro¬ 
cedure  Act.  We  appreciate  the  fact  that  section  4  procedures  could  be  set  aside 
in  any  case  where  we  determine  that  “notice  and  public  participation  would 
be  unwarranted  and  contrary  to  the  public  interest.”  Nevertheless,  if  the  Con¬ 
gress  eliminated  the  existing  complete  exemption  as  to  rulemaking  dealing 
with  the  aforestated  subjects,  it  would  be  strong  evidence  of  an  intent  that 
section  4  procedures  should  be  routinely  followed  in  cases  dealing  with  such  sub¬ 
jects,  notwithstanding  the  absence  of  any  positive  advantage  to  compensate 
for  the  numerous  problems  which  would  be  engendered. 

We  should  point  out  that  our  current  practice  with  respect  to  issuing  or  amend¬ 
ing  regulations  does  involve  certain  limited  public  participation,  but  only  at 
agency  option.  Comment  on  proposed  regulations  is  frequently  invited  from 
service  organizations,  banking  and  loan  institutions  and  associations,  education 
and  medical  groups,  and  others  who  are  interested.  It  is  also  our  policy  to 
consider  carefully  suggestions  by  any  sources  for  changes  in  regulations. 

Under  these  circumstances,  we  recommend  continuing  the  exemptions  for  the 
section  4  procedures  contained  in  the  present  act.  If,  for  reasons  which  do  not 
occur  to  us.  the  new  language  would  serve  a  useful  purpose  as  to  the  programs 
of  some  other  agency,  we  would  recommend  that  veterans’  benefit  matters  be 
specifically  excluded. 

While  subsection  5(a)  of  the  bill  has  no  application  to  Veterans’  Administra¬ 
tion  procedures,  subsection  5(b)  appears,  at  first  examination,  to  apply  to  all 
adjudications  excluded  from  subsection  5(a).  While  we  are  not  convinced  that 
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the  subsection  would  be  so  construed,  such  a  construction  would  have  an  adverse 
impact  on  the  initial  adjudication  of  approximately  2  million  claims  for  veter¬ 
ans’  benefits  annually.  Accordingly,  modification  or  clarification  of  this  sub¬ 
section  is  recommended  to  eliminate  the  possibility  of  its  application  to  the 
original  adjudication  of  claims  for  veterans’  benefits.  At  the  appeal  level  in 
the  adjudication  of  such  claims  the  procedure  required  by  section  4005  of  title 
38,  United  States  Code,  is  in  substantial  accord  with  the  proposed  subsection, 
as  are  the  procedures  of  our  Board  of  Contract  Appeals,  which  are  prescribed 
by  published  regulations. 

Subsections  (b)  and  (c)  of  section  6  of  the  bill,  providing  for  practice  by 
attorneys  and  service  of  notice  to  attorneys,  are  similar  to  S.  1758,  89th  Con¬ 
gress,  on  which  we  will  furnish  a  separate  report  to  your  committee. 

Section  6(e),  dealing  with  subpenas,  and  section  6(h),  dealing  with  deposi¬ 
tions  and  discovery,  are,  we  believe,  directed  to  adversary  proceedings  in  ad¬ 
judications  under  section  5  of  the  bill.  We  would  suggest  that  the  language 
be  clarified  to  clearly  confine  the  subsection  to  such  adversary  proceedings. 

In  view  of  the  foregoing,  I  cannot  recommend  favorable  consideration  of  S. 
1336,  89th  Congress,  by  your  committee,  in  its  present  form. 

We  are  advised  by  the  Bureau  of  the  Budget  that  there  is  no  objection  from 
the  standpoint  of  the  administration’s  program  to  the  presentation  of  this  report 
to  your  committee. 

Sincerely, 


W.  J.  Driver,  Administrator. 


Analysis  of  Selected  Sections  of  S.  1336,  89th  Congress,  a  Bill  To  Amend  the 
Administrative  Procedure  Act  and  for  Other  Purposes,  as  It  Applies  to  the 
Functions  of  the  Veterans’  Administration 


section  3.  public  information 

Section  3(a).  Publication  in  the  Federal  Register 

This  subsection  provides  for  publication  in  the  Federal  Register,  for  the  guid¬ 
ance  of  the  public,  each  agency's  description  of  its  central  and  field  organization 
and  the  established  places  at  which,  the  officers  from  whom,  and  the  methods  by 
which,  the  public  may  secure  information  or  obtain  decisions ;  a  statement  of  the 
general  course  and  method  by  which  its  functions  are  channeled,  including  the 
nature  of  all  formal  and  informal  procedures ;  the  rules  of  procedure,  including 
descriptions  of  forms  and  places  where  forms  may  be  obtained  ;  substantive  rules 
adopted  as  authorized  by  law,  and  statements  of  general  policy  or  interpretations 
of  general  applicability ;  and  every  amendment,  revision  or  repeal  of  the  fore¬ 
going.  It  further  provides  that  no  person  shall  be  required  to  report  to,  or  be 
adversely  affected  by,  any  matter  not  properly  published  in  the  Federal  Register. 

This  subsection  does  not  materially  depart  from  the  present  provisions  of  the 
Administrative  Procedure  Act  and  the  Veterans’  Administration  is  in  substantial 
compliance  therewith. 

Section  3(b).  Agency  opinions  and  orders 

This  subsection  provides  that  every  agency  shall,  in  accordance  with  published 
rules,  make  available  for  public  inspection  and  copying  all  final  opinions  and  all 
orders  made  in  the  adjudication  cases  ;  statements  of  policies  and  interpretations 
which  are  not  published  in  the  Federal  Register ;  and  staff  manuals  and  instruc¬ 
tions  to  staff  that  affect  any  member  of  the  public  unless  such  materials  are 
promptly  published  and  offered  for  sale.  Each  agency  is  required  to  make  avail¬ 
able  for  public  inspection  a  current  index  providing  identifying  information  as 
to  any  matter  which  is  issued,  adopted  or  promulgated  and  which  is  required  by 
this  subsection  to  be  made  available  or  published.  No  final  order,  opinion,  policy, 
interpretation,  manual,  or  instruction  that  affects  any  member  of  the  public  may 
be  used  as  a  precedent  by  an  agency  against  any  private  party  unless  it  has  been 
so  indexed  and  made  available  or  published  or  unless  the  private  party  shall  have 
had  actual  and  timely  notice  of  the  terms  thereof. 

The  Veterans’  Administration  makes  approximately  2  million  decisions  each 
year  in  individual  veterans’  claims  cases.  A  literal  interpretation  of  this  sub¬ 
section  might  be  construed  to  require  publication  of  the  opinion  or  order  in  each 
of  these  cases.  However,  in  view  of  the  exceptions  to  this  subsection  contained 
in  subsection  (e),  and  the  prohibition  against  disclosure  in  veterans’  claims 
matters  contained  in  section  3301  of  title  38,  United  States  Code,  it  is  believed 
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that  a  proper  interpretation  would  not  require  any  publication  beyond  that 
already  being  accomplished  by  the  Veterans’  Administration  as  a  matter  of 
policy.  This  view  is  fortified  by  the  fact  that  the  only  sanction  imposed  for 
failure  to  publish  as  required  by  this  section  is  that  the  matter  may  not  be 
relied  upon  or  cited  as  a  precedent.  The  Veterans’  Administration  does  not 
utilize  as  precedent  any  decisions  other  than  decisions  of  the  Administrator 
and  opinions  of  the  General  Counsel,  which  are  approved  as  precedents  by  the 
Administrator.  Administrator  decisions  are  printed,  collected,  and,  from  time 
to  time,  published  in  bound  volumes  which  are  available  for  purchase  by  the 
public  at  the  Government  Printing  Office.  Printed  Administrator  decisions  not 
yet  published  in  bound  volumes,  as  well  as  precedent  opinions  of  the  General 
Counsel  of  a  general  nature,  are  printed  and  available  for  inspection  in  the 
Office  of  the  General  Counsel  and  the  chief  attorneys’  offices  in  field  stations. 
Decisions  of  the  Veterans’  Administration  Contract  Appeals  Board  are  indexed 
and  made  available  for  public  inspection  and  copying.  The  only  material  effect 
of  this  section  on  present  procedures  in  the  Veterans’  Administration  is  that 
it  would  require  public  availability  of  indexes  of  Administrator  decisions  and 
precedent  opinions  of  the  General  Counsel  and  that  copies  of  manuals  and 
instructions  to  staff,  insofar  as  they  affect  any  member  of  the  public,  would  have 
to  be  made  available  to  the  public  or  offered  for  sale.  The  detailed  requirements 
of  internal  procedure  and  administration  published  in  manuals  and  instructions 
to  staff,  insofar  as  they  affect  the  public,  are  made  available  to  service  and 
welfare  organizations  representing  veteran  claimants  and  to  others  who  regu¬ 
larly  do  business  with  the  agency.  This  practice,  we  feel,  fulfills  any  practical 
need  for  public  dissemination  of  this  information. 

Section  ( 3)  (c ).  Agency  records 

This  subsection  requires  that  every  agency  shall,  in  accordance  with  published 
rules,  make  all  its  records  promptly  available  to  any  person.  It  further  provides 
that  upon  failure  to  do  so,  the  agency  may  be  enjoined  from  withholding  its 
records  upon  the  filing  of  a  complaint  in  the  district  court  of  the  United  States 
in  which  the  complainant  resides,  or  has  his  principal  place  of  business,  or  in 
which  the  agency  records  are  situated,  the  court  to  determine  the  matter  de  novo, 
the  burden  of  proof  being  on  the  agency. 

Section  3(d).  Agency  proceedings 

This  subsection  provides  that  agencies  having  more  than  one  member  shall 
record  the  vote  of  each  member  in  every  proceeding  and  make  such  record 
available  for  public  inspection. 

The  exemptions  to  section  3  of  the  bill  are  contained  in  subsection  (e)  and 
include  matters  that  are  (1)  required  by  Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy;  (2)  related  solely  to  the  internal 
personnel  rules  and  practices  of  the  agency;  (3)  exempted  from  disclosure  by 
statute ;  (4)  trade  secrets  and  commerical  or  financial  information  obtained  from 
the  public  and  privileged  or  confidential;  (5)  interagency  or  intraagency 
memorandums  or  letters  dealing  solely  with  matters  of  law  or  policy;  (6) 
personnel  and  medical  files  and  similar  matters,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy;  (7)  investigatory 
files  compiled  for  law  enforcement  purposes,  except  to  the  extent  available  by 
law  to  a  private  party ;  and  (8)  contained  in  or  related  to  examination,  operating, 
or  condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or  supervision  of  financial  institutions. 

Under  these  provisions  veterans’  claims  matters  would  continue  to  be  exempt 
from  disclosure  because  of  section  3301  of  title  38,  United  States  Code,  which 
provides  in  part : 

“All  files,  records,  reports,  and  other  papers  and  documents  pertaining  to  any 
claim  under  any  of  the  laws  administered  by  the  Veterans’  Administration  shall 
be  confidential  and  privileged,  and  no  disclosure  thereof  shall  be  made  except  as 
follows 

Following  the  quoted  language,  certain  specific  exemptions  are  made  under 
which  material  otherwise  confidential  may  be  released.  In  general,  these  pertain 
to  disclosure  to  the  claimant  or  his  duly  authorized  agent  or  representative  as 
to  matters  concerning  himself  alone,  or  when  information  is  required  by  process 
of  a  U.S.  court  or  by  any  department  or  other  agency  of  the  U.S.  Government. 
One  exemption  is  the  requirement  that  the  amount  of  pension,  compensation  or 
dependency  and  indemnity  compensation  of  any  beneficiary  should  be  made 
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known  to  any  person  who  applies  for  such  information.  Likewise,  this  hill 
would  exempt  from  disclosures  internal  rules  and  practices  dealing  with  personnel 
and  internal  communications  dealing  solely  with  matters  of  law  and  policy. 

The  exemptions  provided  in  the  bill  remove  many  areas  of  major  concern. 
They  would  adversely  affect  present  Veterans’  Administration  policy  in  two 
major  matters ;  i.e.,  the  release  of  interagency  or  intraagency  memorandums 
which  are  not  related  to  internal  personnel  rules  or  confined  to  matters  of  law 
or  policy,  and  matters  developed  in  investigations  which  are  made  for  admin¬ 
istrative  purposes,  as  distinguished  from  law  enforcement  purposes. 

Further,  we  question  the  provision  contained  in  subsection  (c)  placing  the 
burden  on  the  agency  to  sustain  its  action  in  withholding  records  in  court 
actions,  being  of  the  view  that  the  burden  should  be  on  the  moving  party  to 
show  that  the  agency’s  action  is  improper. 

SECTION  4.  RULEMAKING 

Section  4(a)-  Informal  consultation  prior  to  notice 

This  subsection  allows  an  agency  the  opportunity  to  consult  with  interested 
persons  for  suggestions  in  rulemaking  prior  to  the  notice  required  by  subsec¬ 
tion  4(b). 

Section  4(h).  Notice 

This  subsection  requires  that  when  notice  of  rulemaking  is  to  be  undertaken 
by  any  agency,  including  service  agencies,  such  as  the  Veterans’  Administra¬ 
tion,  it  should  be  published  in  the  Federal  Register,  give  all  interested  persons 
a  reasonable  time  in  which  to  prepare  and  submit  matter  for  consideration  and 
state  the  time,  place,  and  manner  in  which  any  interested  person  may  submit 
matter  for  consideration,  the  authority  under  which  the  rule  is  proposed,  and 
the  terms  and  substance  of  the  proposed  rule. 

Section  4(c).  Procedures 

This  subsection,  which  also  applies  to  service  agencies,  such  as  the  Veterans’ 
Administration,  provides  that  after  notice  required  by  subsection  (b),  the 
agency  shall  afford  interested  persons  an  opportunity  to  participate  in  rule- 
making  through  the  submission  of  written  data,  the  opportunity  to  present  the 
same  orally,  except  when  the  agency  determines  that  oral  argument  is  inappro¬ 
priate,  and  that  the  agency  shall  consider  all  relevant  matter  before  making  a 
decision.  Section  4(c)  (2)  refers  only  to  those  rules  required  to  be  made  on 
the  record  and  has  no  application  to  Veterans’  Administration  functions  or 
procedures. 

Section  4(d) .  Emergency  rules 

This  subsection  provides  that  where  an  agency  finds  that  rulemaking  without 
the  notice  and  procedures  provided  by  subsections  (b)  and  (c)  is  necessary 
in  the  public  interest,  the  agency  may  issue  an  emergency  rule  to  be  effective 
for  not  more  than  6  months  and  may  extend  such  emergency  rule  for  a  period 
not  to  exceed  1  year  by  commencement  of  a  rulemaking  proceeding  dealing 
with  the  same  subject  matter  after  giving  notice  required  by  subsection  (b). 

Section 4  (e),  ( f),and  ( g ) 

These  subsections  require  that  each  agency  maintain  a  docket  showing  the 
current  status  of  all  published  rules  for  rulemaking;  that  the  publication  of 
any  rule  shall  be  made  not  less  than  30  days  prior  to  the  effective  date,  except 
as  otherwise  provided  by  the  agency  upon  good  cause  found  and  published  with 
the  rule;  and  that  any  interested  person  may  petition  the  agency  for  the 
issuance,  amendment,  exception  from  or  repeal  of  a  rule. 

Section  4(h)  ■  Exemptions 

This  subsection  exempts  from  the  provisions  of  the  section  (1)  rulemaking 
required  by  Executive  order  to  be  kept  secret  in  the  interest  of  national  defense 
or  foreign  policy,  (2)  rulemaking  that  relates  solely  to  internal  personnel 
rules  and  practices,  (3)  advisory  interpretations  of  rulings  of  particular  ap¬ 
plicability,  (4)  minor  exceptions  from,  revisions  of,  or  refinements  of  rules 
which  do  not  affect  protected  substantive  rights,  and  (5)  rules  of  agency 
organization. 

The  present  Administrative  Procedure  Act  exempts  from  the  rulemaking 
provisions  any  matter  relating  to  public  property,  loans,  grants,  benefits,  or 
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contracts.  The  effect  of  this  exemption  was  to  remove  Veterans’  Administration 
rulemaking  from  the  provisions  of  the  act.  Under  this  bill  it  appears  that 
Veterans’  Administration  rulemaking  must  conform  with  section  4.  During 
the  calendar  year  1904  the  Veterans’  Administration  promulgated  approximately 
498  new  regulatory  rules  and  canceled  36  previously  published  rules.  Of  these 
it  is  estimated  that  between  250  and  300  constituted  minor  exceptions  from, 
revisions  of,  or  refinements  of,  rules  which  did  not  affect  protected  substantive 
rights,  thus  coming  within  the  exemption  of  the  proposed  bill.  Based  on  the 
foregoing  experience,  it  is  estimated  that  in  approximately  200  to  250  instances, 
the  promulgation  of  Veterans’  Administration  regulations  would  require  the 
notice  and  procedures  set  out  in  section  4  of  the  bill.  Many  of  these,  however, 
would  reflect  new  statutory  requirements  or  state  legal  rules  which  would  not 
be  subject  to  discretion,  hence  compliance  with  the  proposed  procedure  would 
result  in  delay  without  an  attendant  gain. 

SECTION  5.  ADJUDICATION 

Section  5  (a) 

This  subsection  has  application  only  to  those  cases  of  adjudication  required 
by  the  Constitution  or  by  statute  to  be  determined  on  the  record  after  opportunity 
for  agency  hearing,  and  would  not  apply  to  Veterans’  Administration  procedures. 

Section  5(b) 

This  subsection  provides  that  in  all  other  cases  of  adjudication,  excepting 
those  involving  inspections  and  tests,  the  agency  shall  provide  procedures  to 
promptly,  adequately,  and  fairly  inform  the  parties  of  the  issues,  facts,  and 
arguments  involved  and  that  the  officer  who  conducts  the  proceeding  shall  make 
his  decision  which  will  constitute  final  agency  action,  subject  only  to  such  appeal 
and  review  as  is  provided  by  agency  rule.  This  subsection,  literally  read,  could 
be  construed  to  have  such  broad  application  as  to  encompass  the  initial  ad¬ 
judication  of  claims  for  gratuitous  benefits,  such  as  veterans’  benefits.  We  are 
of  the  view  that  such  application  Is  not  the  intent  of  the  proposed  subsection, 
nor  are  we  convinced  that  it  would  be  so  construed.  However,  such  a  construc¬ 
tion  would  result  in  an  undesirable  formalization  of  some  2  million  initial  ad¬ 
judications  annually  in  the  Veterans’  Administration.  At  the  appeal  level 
in  adjudication  of  veterans’  benefits  the  procedure  required  by  section  4005  of 
title  38,  United  States  Code,  which  provides  that  the  claimant  be  furnished  a 
statement  of  the  case,  generally  meets  the  requirements  of  this  proposed 
subsection. 


SECTION  6.  ANCILLARY  MATTERS 

Section  6  of  S.  1336  contains  procedure  for — 

( 1 )  Appearance  before  the  agency, 

(2)  Practice  by  attorneys, 

(3)  Service  of  notice, 

(4)  Investigations, 

(5)  Subpenas, 

(6)  Notice  of  denials, 

( 7 )  Computation  of  time, 

(8)  Depositions  and  discovery, 

(9)  Consolidation  of  proceedings, 

( 10)  National  defense  and  foreign  policy  matters, 

(11)  Declaratory  orders,  and 

(12)  Summary  decisions. 

Much  of  the  procedure  prescribed  in  this  section  is  either  similar  or  comparable 
to  present  agency  practices. 

Section  6(a).  Appearance 

This  subsection  provides  for  the  right  of  a  person  to  appear  before  the  agency, 
and  his  right  to  be  represented  by  counsel.  Present  Veterans’  Administration 
procedures  are  consistent  with  this  procedure. 

Section  6(b).  Practice  by  attorneys 

This  subsection  provides  for  the  practice  of  attorneys  before  the  agency  with¬ 
out  the  necessity  for  any  special  admission  requirements  provided  he  is  a  mem¬ 
ber  in  good  standing  of  the  bar  of  the  highest  court  of  a  State,  possession,  terri¬ 
tory,  Commonwealth,  or  District  of  Columbia,  and  subsection  (c)  provides  for 
the  service  of  notice  to  such  attorney,  or  other  representatives.  These  provisions 
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are  similar  to  those  contained  in  S.  1466,  88th  Congress,  passed  by  the  Senate, 
as  well  as  S.  1758,  89th  Congress. 

Although  the  Veterans’  Administration  has,  for  some  time,  required  the  formal 
recognition  of  attorneys,  for  the  purpose  of  presenting  claims  for  veterans’  bene¬ 
fits,  we  are  in  the  process  of  eliminating  such  requirements  and  are  developing 
procedures  to  permit  any  member  in  good  standing  of  the  bar  of  a  State,  posses¬ 
sion  of  the  United  States,  or  the  District  of  Columbia,  to  practice  before  the 
Veterans’  Administration  upon  submission  of  a  power  of  attorney  from  the 
claimant. 

Section  6(d).  Investigations 

This  subsection  provides  that  all  investigations  and  matters  relating  thereto 
must  be  authorized  by  law,  and  persons  submitting  evidence  shall  be  entitled  to 
a  copy  thereof.  Present  Veterans’  Administration  practices  are  in  accord  with 
those  prescribed  in  this  subsection. 

Section  6 (e) .  Subpenas 

This  subsection  provides  that  every  agency  by  rule  provide  for  the  issuance  of 
subpenas  upon  request  to  any  party  to  an  adjudication  and  by  rule  designate 
officers  who  are  authorized  to  sign  subpenas.  The  authority  of  the  Administrator 
of  Veterans’  Affairs  to  issue  subpenas  is  now  contained  in  38  U.S.C.  3311-3313. 
We  believe  that  the  intention  of  this  subsection  is  to  limit  its  application  to  pro¬ 
ceedings  in  adjudications  under  section  5  of  the  bill  and  that  it  does  not  apply 
to  nonadversary  proceedings  such  as  are  involved  in  Veterans’  Administration 
claim  matters. 

SectionG  (/)  and  (g) 

These  subsections  provide  for  prompt  notice  of  denial  of  any  application,  peti¬ 
tion,  etc.,  to  persons  interested  therein  accompanied  by  a  statement  of  reasons 
therefor;  and  procedure  for  the  computation  of  time  in  matters  when  a  period 
of  time  is  prescribed  or  allowed. 

Section  6(h) .  Depositions  and  discovery 

This  subsection  provides  that  depositions  and  discovery  shall  be  available  to 
the  same  extent  and  in  the  same  manner  as  in  civil  proceedings  and  the  district 
court,  except  to  the  extent  that  the  agency  deems  such  impractical  and  makes 
other  provision  by  published  rule.  As  in  section  6(e),  dealing  with  subpenas, 
it  is  believed  that  this  subsection  has  application  only  to  adversary  proceedings 
in  adjudications  under  section  5  of  the  bill  and  does  not  have  application  to  non¬ 
adversary  proceedings,  such  as  are  considered  by  the  Veterans’  Administration 
in  veterans’  claims  matters.  Public  Law  87-666  has  established  procedures 
designed  to  fit  the  nonadversary-type  proceedings  which  are  before  the  Vet¬ 
erans’  Administration  which  require  that  a  claimant,  upon  filing  a  notice  of 
disagreement,  be  furnished  a  “statement  of  the  case”  summarizing  the  pertinent 
evidence  and  law,  as  well  as  the  decision  and  reasons  therefor.  Additionally, 
service  and  welfare  organizations,  as  well  as  attorneys  and  agents  presenting 
claims  for  benefits  on  behalf  of  veterans  and  designated  to  do  so  by  power  of 
attorney,  are  permitted  access  to  information  contained  in  the  veterans’  files. 

Section6  ( i ),  (j),  (k),and  ( l ) 

These  subsections  do  not  appear  applicable  to  Veterans’  Administration 
functions. 


APPENDIX  II :  MISCELLANEOUS  COMMENTS  ON  S.  1160,  S.  1336,  S.  1758, 

AND  S.  1879 

American  Gas  Association,  Inc., 

New  York,  N.Y.,  May  10,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure  of  the 
Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.G. 

Dear  Senator  Long  :  We  transmit  herewith  a  statement  regarding  S.  1336, 
89th  Congress,  1st  session,  a  bill  to  amend  the  Administrative  Procedure  Act. 
We  understand  that  hearings  are  scheduled  to  begin  May  12.  This  statement 
was  prepared  for  AGA  by  our  special  committee  of  executives  on  regulatory 
affairs,  Robert  A.  Hornby,  chairman. 

Last  August,  this  association  submitted  a  statement  regarding  S.  1663  of  the 
88th  Congress.  Your  staff  was  kind  enough  to  consider  our  statement  at  that 
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time  in  redrafting  tlie  Administrative  Procedure  Act  into  its  present  form.  We 
appreciate  this  courtesy.  During  recent  years,  regulatory  delay  has  posed  major 
problems  to  the  gas  industry.  Our  special  committee  of  executives  on  regulatory 
affairs  has  addressed  itself  assiduously  to  this  problem  during  these  years.  A 
special  report  on  the  problem  of  regulatory  delay  was  made  available  to  the 
Federal  Power  Commission,  and  Chairman  Swidler  was  kind  enough  to  say  that 
eight  of  the  nine  recommendations  not  requiring  legislative  action  had  been 
adopted  in  whole  or  in  part. 

Our  comments  address  themselves  to  what  we  understand  to  be  two  broad 
objectives  of  the  bill.  First,  it  is  important  that  fairplay  be  assured  all  parties 
before  an  administrative  agency.  Second,  we  believe  it  equally  important  to 
assure  that  every  effort  is  made  to  expedite  agency  action  and  to  eliminate 
regulatory  delay. 

In  1964  legislation  was  passed  which  authorized  the  formation  of  an  Adminis¬ 
trative  Conference  of  the  United  States  (Public  Law  88-499,  8Sth  Cong.,  S.  1664, 
Aug.  30,  1964).  Of  course,  the  membership  of  the  Administrative  Conference 
has  not  yet  been  appointed.  The  American  Gas  Association  believes  that,  when 
organized,  the  Administrative  Conference  should  have  an  opportunity  to  review 
any  redraft  of  the  Administrative  Procedure  Act  that  may  be  arrived  at  during 
the  course  of  your  hearings. 

Please  let  us  know  if  we  can  be  of  further  help  to  you.  Our  Special  Com¬ 
mittee  of  Executives  on  Regulatory  Affairs  is  a  continuing  one.  It  is  charged 
with  the  responsibility  of  working  for  concepts  and  procedures  of  regulation  that 
will  be  truly  modern  and  thus  responsive  to  the  public  interest.  We  stand 
ready  to  assist  your  subcommittee  and  its  staff  in  the  drafting  process. 

Respectfully, 


Gut  W.  Wadsworth,  Jr. 


Statement  on  Behalf  of  the  American  Gas  Association  With  Respect 

to  S.  1336 


The  American  Gas  Association  (A.G.A.)  represents  approximately  365  natural 
gas  transmission  and  distribution  companies  and  as  such  is  concerned  primarily 
with  the  proposed  bill,  S.  1336,  as  it  would  affect  procedures  before  the  Federal 
Power  Commission  under  the  Natural  Gas  Act  (hereinafter  referred  to  as  the 
FPC  and  NGA,  respectively). 

We  agree  that,  after  nearly  20  years,  it  is  appropriate  to  evaluate  and,  if  pos¬ 
sible,  improve  the  Administrative  Procedure  Act  of  1946  (APA).  Certainly,  the 
proposed  bill  makes  some  such  improvements  and  the  subcommittee  and  its  staff 
are  to  be  complimented  on  their  efforts.  However,  in  that  S.  1336  seeks  to  tailor 
a  procedural  statute  to  the  requirements  of  literally  dozens  of  different  agencies 
with  their  widely  differing  procedural  requirements,  care  must  be  exercised  lest 
more  problems  be  created  than  are  solved.  With  the  extensive  experience  of  the 
members  of  this  association  in  proceedings  before  the  FPC  as  a  background,  we 
should  like  to  make  what  we  hope  will  be  constructive  suggestions. 

First,  we  support  what  we  understand  to  be  the  bill’s  two  broad  objectives : 

(а)  That  all  parties  before  an  administrative  agency  be  assured  of  fair- 
play,  as  to  both  substantive  and  procedural  due  process. 

(б)  That,  since  “justice  delayed  is  justice  denied,”  every  effort  be  made 
to  expedite  agency  action  and  to  eliminate  regulatory  delay. 

Secondly,  our  comments  are  confined  to  what  we  believe  to  be  the  bill’s  basic 
problem  areas  plus  some  limited  and  specific  procedural  suggestions. 

Thirdly,  in  connection  with  the  bill’s  objective  of  expediting  agency  action  and 
eliminating  regulatory  delay,  it  is  not  amiss  to  emphasize  that  a  most  critical 
problem  confronting  business  subject  to  regulation  by  Federal  agencies  has  been 
the  delay  before  final  decision  was  reached.  In  our  dynamic  society,  it  is  not 
practical  for  important  business  decisions  to  be  in  suspension  for  years.  For 
example,  rate  proceedings  before  the  Federal  Power  Commission  involve  the  issue 
of  the  cost  of  raw  material,  which,  in  the  case  of  natural  gas,  constitutes  ap¬ 
proximately  50  percent  of  the  total  cost  of  doing  business.  Yet,  in  many  cases, 
customers  do  not  know  this  cost  for  a  long  time.  Commonsense  and  sound  busi¬ 
ness  practice  require  a  reduction  in  regulatory  delay. 

As  pointed  out  in  greater  detail  below,  one'  of  A.G.A.’s  chief  concerns  with 
S.  1336  is  that  certain  procedural  provisions  would,  in  its  opinion,  aggravate  and 
not  mitigate  the  delays  presently  inherent  in  the  regulation  of  the  gas  industry. 
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The  public  interest — as  represented  by  the  consumer,  as  represented  by  industry 
which  needs  gas  for  many  new  and  advanced  processes,  and  as  represented  by 
the  millions  of  investors  in  these  large  enterprises — requires  this  committee,  as  it 
debates  this  legislation,  to  keep  uppermost  in  its  mind  the  question :  Will  this 
hinder  or  will  it  expedite  agency  decisions? 

I.  DEFINITIONS - SECTION  2(d) 

Section  2(d)  of  the  APA  defines  “order”  as  follows : 

“(d)  Order  and  adjudication.- — ‘Order’  means  the  whole  or  any  part  of  the 
final  disposition  (whether  affirmative,  negative,  injunctive,  or  declaratory  in 
form)  of  any  agency  in  any  matter  other  than  rulemaking  but  including  licens¬ 
ing.  ‘Adjudication’  means  agency  process  for  the  formulation  of  an  order.” 

Section  2(d)  of  S.  1336  deletes  “other  than  rulemaking”  for  the  apparent  pur¬ 
pose  of  including  rulemaking  proceedings  and  rulemaking  orders  under  the  defini¬ 
tion  of  orders  and  adjudication.  We  support  this  because  ratemaking  proce¬ 
dures  and  orders  have  been  held  to  be  “rulemaking”  and  were  therefore  excluded 
from  the  provisions  of  the  APA  relating  to  adjudication.  Since  such  proceed¬ 
ings  are  often  highly  controversial  and  affect  substantive  rights,  parties  to  such 
proceedings  should  have  the  same  protection  under  the  APA  as  is  afforded  parties 
to  other  administrative  proceedings.  There  is  a  possible  ambiguity,  however, 
which  should  be  corrected  by  adding  after  the  word  “licensing”  on  line  9,  of 
page  3.1  the  words  “and  ratemaking.”  Since  licensing  is  expressly  included,  and 
since  it  is  the  obvious  intent  of  the  draftsmen  of  the  bill  to  include  ratemaking, 
we  submit  that  future  litigation  will  be  avoided  by  inserting  such  specific  refer¬ 
ence  to  ratemaking. 

II.  VENUE - SECTION  3(C)  AND  SECTION  10(b) 

A.  Section  3(c)  requires  every  agency  to  make  all  its  records  promptly  avail¬ 
able  to  any  person  and  provides  that  upon  complaint  to  the  district  court  of  the 
United  States  “in  the  district  in  which  the  complainant  resides,  or  has  his  prin¬ 
cipal  place  of  business,  or  in  which  the  agency  records  are  situated  shall  have 
jurisdiction  to  enjoin  the  agency  from  the  withholding  of  agency  records  *  * 

We  submit  that  in  cases  where  an  agency  has  offices  in  the  District  of  Columbia 
and  in  various  other  places  the  complainant  may  not  know  where  the  agency 
records  in  question  are  kept  and  considerable  confusion  as  to  proper  venue 
might  result.  This  can  be  avoided  by  giving  jurisdiction  to  the  District  Court 
of  the  United  States  for  the  District  of  Columbia.  It  is  recommended  that  the 
words  “for  the  District  of  Columbia  or  for”  be  inserted  after  “United  States”  on 
page  7,  line  8,  and  that  the  word  “in”  be  deleted. 

B.  Section  10(b)  provides  that  a  proceeding  for  judicial  review  shall  be  com¬ 
menced  by  filing  a  complaint  in  the  district  court  in  the  judicial  district  in  which 
the  complainant  resides  or  has  his  principal  place  of  business  “or  in  which  the 
acts  giving  rise  to  the  agency  action  took  place  *  *  *”  (p.  30,  lines  20-21). 
The  quoted  language  is  ambiguous.  It  is  usually  impossible  to  pinpoint  a  par¬ 
ticular  act  occurring  in  a  particular  judicial  district  as  being  the  one  which 
gave  rise  to  the  agency  action.  For  example,  a  pipeline  may  cover  many  judicial 
districts,  and  a  rate  action  cannot  be  limited  to  any  one  district.  Consequently, 
it  is  recommended  that  the  quoted  language  should  be  deleted  and  the  following 
substituted  therefor :  “or  in  which  the  agency  is  located  or  in  the  District  of 
Columbia.” 

III.  PROPOSED  .SECTION  4(C)  PARAGRAPH  (4) - JUDICIAL  REVIEW  OF  RULEMAKING 

ORDERS  WHERE  SUBSTANTIVE  RIGHTS  ARE  INVOLVED 

There  is  no  expressed  provision  in  the  bill  authorizing  judicial  review  of  rule- 
making  orders  which  may  affect  substantive  rights. 

The  necessity  of  judicial  review  of  certain  rulemaking  orders  is  emphasized 
by  the  recent  decision  of  the  U.S.  Supreme  Court  in  FPC  v.  Texaco,  Inc.,  377 
U.S.  33,  13  L.  Ed.  2d,  112,  84  S.  Ct.  1105  (1964).  This  case  arose  out  of  the  fol¬ 
lowing  fact  situation. 

The  FPC  adopted  a  rule  providing  that  it  would  reject,  without  a  hearing,  any 
application  pursuant  to  section  7  of  the  Natural  Gas  Act  for  a  certificate  of  pub¬ 
lic  convenience  and  necessity  where  the  application  disclosed  that  it  was  sup- 


1  Unless  otherwise  noted,  all  page  and  line  references  are  to  S.  1336,  print  of  Mar.  4, 
1965. 
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ported  by  a  gas  sales  contract  containing  certain  types  of  indefinite  price-escala¬ 
tion  provisions.2 3 

There  was  no  provision  by  which  persons  who  opposed  such  rule  could  seek 
judicial  review  of  it. 

Thereafter,  a  natural  gas  producer  filed  an  application  for  a  certificate  of  pub¬ 
lic  convenience  and  necessity  pursuant  to  section  7  of  the  Natural  Gas  Act,  which 
section  expressly  provides  that  the  FPC  shall  set  such  application  for  hearing. 
The  application  was  rejected  without  hearing  on  the  ground  that  it  was  sup¬ 
ported  by  contracts  containing  the  type  of  escalation  clause  proscribed  by  the 
FPC’s  rule.  The  natural  gas  producer  contended  that  he  was  entitled  to  an 
evidentiary  hearing  to  show  that  the  contract  provisions  in  question  were  in  the 
public  interest  since  he  had  not  been  given  an  opportunity  for  such  a  hearing  or 
judicial  review  with  respect  to  the  rule  itself. 

The  court  of  appeals  reversed  the  FPC,  but  the  U.S.  Supreme  Court  upheld  the 
FPC’s  action,  holding  that,  in  filing  the  application  under  section  7(c),  the  com¬ 
pany  must  comply  with  the  FPC’s  rules.  It  further  stated  that,  to  require  the 
FPC  to  proceed  only  on  a  case-by-case  basis,  would  force  it  to  repeat  in  hearing 
after  hearing  its  conclusions  that  condemn  the  particular  pricing  provisions. 

In  consequence  it  is  obvious  that,  unless  proper  safeguards  are  provided,  a 
party  may  be  effectively  deprived  through  rulemaking  of  a  hearing  and  judicial 
review  on  matters  affecting  his  substantive  rights.  S.  1336  should,  therefore, 
be  amended  to  avoid  such  a  deprivation  of  rights,  as  hereinafter  suggested.  Con¬ 
ceding  that  the  Commission  must  not  be  required  to  adopt  a  case-by-case  approach 
where  a  rulemaking  proceeding  would  be  more  appropriate,  it  is  submitted  that 
when  the  Commission  formulates  a  rate  or  certificate  policy  in  a  general  rule- 
making  proceeding,  it  should  comply  With  the  statutory  hearing  requirements 
contemplated  for  rate  and  certificate  cases.  Agencies  should  not  be  allowed 
to  adopt  lesser  procedural  standards  in  rulemaking  proceedings  where  rates 
or  certificate  policies  for  the  whole  industry  are  involved  than  where  only  one 
company  is  involved. 

We  urge  the  committee  to  consider  adding  a  paragraph  (4)  to  section  4,  sub¬ 
section  (c),  substantially  as  follows: 

“No  agency  shall  make  any  rule  the  effect  of  which  may  be  to  impair  or  deny 
directly  or  indirectly  the  right  of  any  person  to  an  adjudication  of  a  matter  or 
issue  where  a  hearing  or  adjudication  of  such  matter  or  issue  is  provided  by 
statute,  unless  a  hearing  on  such  proposed  rule  shall  be  had  on  the  record  in 
accordance  with  the  provisions  of  subsection  (c)  (2)  of  this  section.  The  agency’s 
final  action  shall  be  subject  to  judicial  review  as  provided  in  section  10  of 
this  Act.” 

It  is  further  recommended  that  at  the  end  of  section  4(g)  (p.  11,  line  25) 
the  following  language  be  added :  “Denial  of  any  such  petition  shall  constitute 
final  agency  action  within  the  meaning  of  section  10  hereof.” 

rv.  SECTION  4(D) - EMERGENCY  RULES 

For  the  purpose  of  clarification,  it  is  recommended  that  on  page  11,  line  7. 
before  the  word  “period”  the  word  “total”  be  inserted  to  make  it  clear  that  it 
is  the  intent  of  the  bill  that  emergency  rules  should  be  in  effect  for  a  total 
period  of  not  more  than  1  year  rather  than  1  year  in  addition  to  the  basic  6 
months’  period.  In  the  absence  of  this  provision,  the  bill  might  be  construed 
to  authorize  emergency  rules  to  be  placed  into  effect  for  a  total  period  of  18 
months.  This  would  permit  an  unwarranted  use  of  the  emergency  power. 

V.  SECTION  4(H) - EXEMPTIONS 

Section  4(h)  provides  that  section  4  shall  not  apply  in  certain  situations  in¬ 
cluding  “(4)  minor  exceptions  from,  revisions  of  or  refinements  of  rules  which 
do  not  affect  protected  substantive  rights;  *  *  *”  (p.  12,  lines  7-8).  By  provid¬ 
ing  certain  substantive  rights  are  “protected,”  there  is  an  implication  that  cer¬ 
tain  substantive  rights  are  not  protected.  We  submit  that  the  provisions  of 
section  4  should  be  adhered  to  wherever  any  substantive  rights  are  involved. 
Consequently,  it  is  recommended  that  the  word  “protected”  be  deleted  on  page 
12.  line  8,  of  the  bill. 


2  We  ■want  to  emphasize  that  we  would  not  regard  it  as  appropriate  that  we  comment 
upon  the  merit  of  the  particular  rule  involved  ;  we  emphasize  only  the  lack  of  procedural 
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VI.  SECTION  5(a)  (2) - RULES  OF  CIVIL  PROCEDURE  OR  RULES  OF  CRIMINAL  PROCEDURE 

Section  5(a)(2)  requires  that  every  agency  shall  provide  adequate  rules  gov¬ 
erning  its  pleadings,  including  responsive  pleadings,  and  other  papers.  It  re¬ 
quires  that,  “To  the  extent  practicable,  such  rules  shall  conform  to  the  Rules 
of  Civil  Procedure  or  the  Rules  of  Criminal  Procedure  for  the  United  States 
district  courts.”  (P.  13,  lines  1-4.)  The  Rules  of  Civil  Procedure  and  the  Rules 
of  Criminal  Procedure  for  the  U.S.  district  courts  are  substantially  different,  be¬ 
cause  each  is  designed  to  cope  with  particular  problems  in  a  manner  dictated  by 
experience.  Still  different  procedural  rules  have  evolved  in  the  various  agencies 
to  cope  with  the  entirely  distinct  problems  of  administrative  law.  Decades  of 
experience  and  intelligent  effort  on  the  part  of  administrative  agencies  and  their 
staffs  may  be  lost  or  impaired  if  Congress  now  sees  fit  to  require  that  the  rules 
of  such  agencies  conform  to  either  the  Rules  of  Civil  Procedure  or  the  Rules  of 
Criminal  Procedure  to  the  extent  practicable.  It  is  recommended  that  the  fol¬ 
lowing  be  deleted,  “To  the  extent  practicable,  such  rules  shall  conform  to  the 
Rules  of  Civil  Procedure  or  the  Rules  of  Criminal  Procedure  for  the  United 
States  District  Courts.” 

VII.  SECTION  5(a)(6) - SEPARATION  OF  FUNCTIONS 

We  are  in  accord  with  the  bill's  fundamental  objective  of  strengthening  the 
present  provisions  so  as  to  separate  the  functions  of  investigating,  prosecution, 
and  advocacy,  from  the  function  of  decisionmaking.  While  we  recognize  that 
there  may  be  opposition  to  such  strengthening,  on  balance  we  believe"  it  is  war¬ 
ranted. 

It  is  a  fundamental  principle  of  the  Anglo-American  system  of  law  that  an  ad¬ 
vocate  of  a  particular  position  cannot  also  be  a  judge  in  the  same  case  without 
serious  risk  of  depriving  the  parties  of  a  fair  hearing.  Clearly,  the  drafters  of 
the  bill  recognize  this  principle.  The  question  posed  is  whether  the  separation 
of  functions  prescribed  in  the  bill  is  appropriate.  In  this  connection,  the  com¬ 
mittee’s  attention  is  directed  to  two  specific  problems : 

A.  In  many  situations,  filings  are  processed  by  the  agency  staff  and  there 
is  no  contested  bearing.  In  these  cases  we  see  no  reason  why  the  staff  in¬ 
vestigating  the  filing  should  be  precluded  from  advising  the  agency  in  dis¬ 
posing  of  these  matters.  Therefore,  we  suggest  the  last  sentence  of  section 
5(a)(6)(A)  of  the  bill  be  amended  to  provide : 

“No  officer,  employee,  or  agent  other  than  a  member  of  an  agency  engaged 
in  the  performance  of  investigating,  prosecuting,  or  advocating  functions  for 
any  agency  in  any  contested  case  shall  participate  or  advise  in  the  decision, 
or  in  agency  appeal  or  review  thereof  pursuant  to  section  S,  except  as  witness 
or  counsel  in  public  proceedings.”  3 

This  modification  makes  the  separation  of  functions  apply  specifically 
to  contested  proceedings  where  agency  personnel  may  very  well  take  an 
adversary  position. 

We  recommend  striking  the  words  “or  a  factually  related”  from  sub- 
paragraph  (A)  of  section  5(a)(6)  as  drafted  since  this  would  be  too 
restrictive  upon  the  agency  in  the  use  of  its  available  personnel. 

B.  In  FPC  contested  proceedings,  staff  witnesses  will  frequently 
testify  in  support  of  a  new  approach  or  a  new  policy  which  has  either 
been  formulated  or  cleared  by  the  chief  of  the  bureau  concerned.  We 
believe  ex  parte  type  advocacy  to  the  Commission  during  decisionmaking 
hy  a  bureau  chief,  who  has  assisted  in  the  formulation  or  directed  the 
formulation  of  the  staff  position,  is  unfair.  Some  means  should  be  pro¬ 
vided  by  statute  to  prevent  it.  In  rewriting  the  draft  bill  (both  subpars. 
(A)  and  (B)  of  sec.  5(a)(6)),  it  is  urged  that  consideration  be  given 
to  this  problem,  taking  into  account  both  the  recognized  need  of  the 
FPC  to  have  the  advice  of  informed  staff  personnel  and  at  the  same 
time  the  need  to  preserve  fair  play. 

vm.  SECTION  6(1) - SUMMARY  DECISIONS 

Section  6(1)  (p.  21,  lines  11-13)  authorizes  an  agency  to  dispose  of  motions 
for  summary  decisions,  motions  to  dismiss,  or  motions  for  decision  on  the 
pleadings.  The  bill  is  devoid  of  any  indication  of  the  type  of  case  to  which 


3  Pp.  14-15,  line  22  of  p.  14  to  line  2  of  p.  15. 
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it  would  apply.  Moreover,  such  summary  action  does  not  seem  appropriate 
to  proceedings  under  the  NGA,  which  specifically  provides  that  parties  are 
entitled  to  a  hearing  on  the  substantive  issues  involved  in  sections  4  (rate) 
and  7  (certificate)  proceedings  thereunder.  We  believe  that  this  section 
should  either  be  deleted  or  the  areas  to  which  it  is  to  be  applied  should  be 
set  forth  in  detail  so  that  it  does  not  become  a  device  for  depriving  parties  of 
substantive  due  process.  This  comment  also  applies  to  section  7(b)(8), 
which  empowers  presiding  officers  to  dispose  of  motions  for  summary  de¬ 
cisions,  motions  for  decision  on  the  pleadings,  or  motions  to  dismiss. 

If  section  6(1)  is  not  deleted,  it  is  recommended  that  it  be  amended  to  pro¬ 
vide  as  follows : 

“(1)  Summary  decisions.— An  agency  is  authorized  to  dispose  of  motions 
for  summary  decisions,  motions  to  dismiss,  or  motions  for  decision  on  the 
pleadings,  provided  that  this  provision  shall  not  be  applicable  where  a  party 
has  a  statutory  right  to  a  hearing  and  provided  further  that  orders  issued 
hereunder  shall  constitute  final  agency  action  within  the  meaning  of  section 
10.” 

IX.  SECTION  7(C) - BURDEN  OF  PROOF 

Section  7(c)  of  the  bill  states  that,  except  as  otherwise  provided  by  statute, 
the  proponent  of  a  rule  or  order  shall  have  the  burden  of  proof.  It  is  recom¬ 
mended  that  the  words  “and  of  going  forward  initially  with  the  proof”  be 
added  at  the  end  of  the  first  sentence  of  this  section.  The  FPC  has  taken 
the  position  in  rate  investigations  under  section  5  of  the  NGA  that,  even 
though  it  has  the  burden  of  proof  with  respect  to  the  unreasonableness  of 
the  rates  in  question,  it  can  nevertheless  force  the  respondent  company  to 
assume  the  burden  of  going  forward — in  effect,  proving  its  defense.  We 
believe  this  interpretation  should  be  corrected. 

X.  SECTION  7(C) — WRITTEN  EVIDENCE 

The  last  sentence  of  section  7(c)  provides  that  any  presiding  officer  may, 
where  the  interest  of  any  party  will  not  be  prejudiced  thereby,  require  the 
submission  of  all  or  part  of  the  evidence  in  written  form.  We  support  this 
provision  as  far  as  it  goes.  However,  the  agency  should  have  the  same 
authority.  Consequently,  we  recommend  insertion  of  the  words,  “The  agency 
or”  before  the  word  “any”  on  page  23,  line  19. 

XI.  SECTION  8(C) - APPEAL  AND  REVIEW 

We  strongly  urge  that  section  8(c)  be  deleted  in  its  entirety  (pp.  25-28). 
This  section,  which  is  lengthy,  complicated,  and  abstruse,  would,  if  enacted, 
create  confusion  and  delay.  It  would  not  accomplish  any  useful  purpose 
for  the  following  reasons  : 

A.  It  provides  that  in  appealing  from  an  examiner’s  decision  : 

“Any  portion  of  the  record  relied  upon  shall  be  identified  by  detailed 
page  references.  Except  for  good  cause  shown,  no  exceptions  by  any 
party  shall  rely  on  any  question  of  fact  or  law  upon  which  the  presiding 
officer  had  not  been  afforded  an  opportunity  to  pass”  (p.  26,  lines  8-13). 

The  first  quoted  sentence  deals  with  the  kind  of  minutia  which  should 
be  left  to  professional  practice  or  commission  rules.  A  statute  should  not 
require  something  which  under  particular  circumstances  might  not  be 
necessary  or  practical.  Most  lawyers  annotate  their  briefs  and  excep¬ 
tions  very  carefully  but  in  many  cases  general  references  are  quite  ade¬ 
quate.  The  agencies  certainly  can  protect  themselves  in  this  area  by 
rule.  The  second  quoted  sentence  is  objectionable  because : 

(i)  If  the  agency’s  expertise  is  greater  than  the  examiner’s  a  party  would 
not  be  permitted  to  call  upon  the  agency  to  take  official  notice  of  matter  of 
which  the  examiner  did  not  take  official  notice.  Assume,  for  example,  that 
the  examiner  finds  that  something  is  black  when  everyone  associated  with 
the  case  except  the  examiner  knew  all  the  time  that  it  was  white.  The  Com¬ 
mission  knew  it  was  white,  everyone  assumed  the  examiner  knew  it  was 
white  and  submitted  no  evidence  on  the  subject.  This  language  could  toe 
construed  so  as  to  preclude  the  Commission  from  taking  official  notice  of  this 
fact  and  reversing  the  examiner’s  finding.  It  might  be  argued  that  the  lan¬ 
guage  on  page  26,  line  10,  “except  for  good  cause  shown”  takes  care  of  this. 
We  are  inclined  to  believe,  however,  that  this  sentence  is  a  trap  or  pitfall 
which  could  only  be  avoided  by  devising  some  type  of  “boiler  plate”  to  be 
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included  in  each  exception  requesting  in  substance  that  if  the  Commission 
determines  that  the  exceptions  violate  this  provision,  that  it  tind  that  good 
cause  has  been  shown  for  passing  upon  this  point  without  the  examiner  hav¬ 
ing  ruled  upon  it.  If  this  provision  becomes  law,  a  great  deal  of  litigation 
may  evolve  around  the  question  of  whether  the  presiding  officer  had  been 
afforded  an  opportunity  to  pass  on  particular  issues.  This  is  an  unnecessary 
encumbrance  of  the  administrative  process. 

(ii)  The  examiner  might  reach  a  conclusion  contrary  to  law  without 
knowing  or  considering  the  legal  point.  It  might  never  have  been  raised 
because  his  action  was  not  anticipated.  The  parties  should  be  permitted  to 
raise  the  point  on  appeal.  The  fallacy  of  this  provision  apparently  stems 
from  an  assumption  that  the  decision  will  be  for  A  or  'against  B.  The  ad¬ 
ministrative  process  is  by  its  nature  pragmatic  and  hearing  examiners  and 
agencies  often  reach  necessary  solutions  which  were  never  advocated  by  any 
party.  Such  solutions  may  raise  new  issues  not.  considered  by  the  examiner. 
There  is  no  way  to  ask  an  examiner  to  reconsider.  It  is  necessary  to  appeal 
to  the  agency  to  get  consideration  of  these  issues. 

B.  Subsection  2  provides  that  except  to  the  extent  that  the  establishment 
of  an  agency  appeal  board  is  clearly  unwarranted  by  the  number  of  proceed¬ 
ings  in  which  exceptions  are  filed  or  that  agency  appellate  procedures  have 
been  otherwise  provided  by  Congress,  each  agency  shall  establish  an  appeal 
board. 

There  may  be  other  criteria  besides  the  number  of  proceedings  in  which 
exceptions  are  filed  which  should  determine  the  desirability  of  an  appeal 
board.  The  nature  of  the  proceedings  should  be  taken  into  accounts  as  well  as 
the  importance  of  having  agency  policy  established  on  the  basis  of  facts 
presented  to  the  Commission  on  the  record. 

In  addition  to  this  unwarranted  limitation  of  criteria,  there  are  other 
objections  to  this  provision.  It  requires  that  all  petitions  for  review  of  an 
examiner’s  decision  would  be  determined  by  the  appeal  board  except  where 
a  party  requested  the  Commission  to  review  the  examiner’s  decision.  In 
the  latter  situation,  the  Commission  would  not  have  any  discretion  to  refer 
the  matter  to  the  appeal  board.  It  would  either  review  the  matter  itself, 
or  affirm  the  examiner’s  decision  in  total.  While  there  may  be  certain 
agencies  as  to  which  this  general  approach  may  be  sound,  we  would  regard 
it  as  cumbersome,  time  consuming,  and  unduly  restrictive  if  applied  to 
the  FPC.1 * * 4 

As  suggested  at  the  outset,  delay  and  resulting  uncertainty  is  the  current 
hallmark  of  administrative  proceedings  in  too  many  instances.  This  procedure 
will  compound  this  problem. 

We  submit  that  the  proper  means  of  handling  this  question  would  be  by 
amendment  to  each  agency’s  basic  statute.5  In  this  way  conflicts  between  the 
APA  and  the  several  organic  regulatory  statutes  could  be  avoided. 

In  support  of  our  position,  we  point  out  certain  problems  which  arise  when 
the  appeal  board  procedure  provided  for  in  section  8  is  compared  with  the 
stautory  procedure  provided  for  in  judicial  review  under  the  NGA,  which  makes 
it  necessary  that  an  application  for  rehearing  of  the  FPC’s  final  order  be  filed 
before  seeking  judicial  review.  As  we  understand  the  provisions  of  the  pend¬ 
ing  bill,  the  various  steps  in  a  proceeding  before  the  FPC  would  be  as  follows: 
First,  there  would  be  a  hearing  and  an  examiner’s  decision.  Next,  there  would 
be  a  review  by  an  appeal  board  unless  a  private  party  requested  review  by  the 
Commission  itself.  Following  these  several  considerations  of  the  case,  it  would 
be  necessary  to  file  an  application  for  rehearing  before  seeking  judicial  review, 
unless  the  NGA  and/or  the  pending  bill  are  modified  to  provide  that  an  appli¬ 
cation  to  the  FPC  for  review  of  a  decision  of  the  appeal  board  is  equivalent  to 
an  application  for  rehearing  under  section  19  of  the  NGA.6 

The  proposed  proceeding  is  made  even  more  cumbersome  by  subsection  8(c)  (4) 
which  provides  that,  after  the  case  has  finally  reached  the  top  echelon  within  the 


1  We  also  seriously  question  the  provision  which  would  enable  examiners  to  sit  in  review 

of  their  follow  examiners  with  whom,  as  a  practical  matter,  they  are  closely  associated. 

5  The  A.G.A.  has  previously  recommended  that  the  FPC  be  increased  to  7  members  and 

be  authorized  to  sit  in  panels  of  3  Commissioners.  The  orders  of  such  panels  would  be 
orders  of  the  FPC  and  only  subieet  to  application  for  rehearing,  which  application  is  a 

prerequisite  under  sec.  19  of  the  NGA  to  an  appeal  to  a  court. 

6  We  are  advised  that  in  some  situations  where  appeal  boards  have  been  so  tailored  to 
the  particular  requirements  of  an  agency  and  where  the  basic  agency  statute  has  been 
amended  to  accomplish  the  desired  objectives,  such  as  at  the  Federal  Communications 
Commission,  appeal  boards  have  worked  successfully  and  have  actually  cut  down  the  time 
previously  required  to  obtain  review  of  an  examiner’s  decision. 
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agency,  if  material  questions  of  fact  are  raised,  the  agency  shall  remand  the 
case  to  the  presiding  officer  with  instructions  for  further  proceedings.  Under 
existing  law,  cases  are  frequently  pending  before  the  FPC  for  more  than  5  years. 
Under  this  bill  delays  would  be  even  greater. 

In  addition  to  the  foregoing  comments,  subsection  8(c)  (5)  uses  the  terms  “re¬ 
view”  and  “appeal”  in  an  ambiguous  manner  which  implies  that  they  are  meant 
to  have  different  meanings.  Such  terms  are  not  defined  in  the  bill  to  have  other 
than  their  normal  meaning.  Consequently,  this  subsection  is  abstruse  and  diffi¬ 
cult  to  understand. 

XII.  SECTION  10(a) - JUDICIAL  REVIEW 

Under  section  10(a)  of  the  APA,  any  person  suffering  “legal  wrong,  or  ad¬ 
versely  affected  or  aggrieved”  by  agency  action  is  entitled  to  judicial  review. 
Under  section  10(a)  of  the  bill,  only  persons  “adversely  affected  in  fact”  shall 
have  standing  and  be  entitled  to  judicial  review  (p.  29,  lines  23-25).  For 
reasons  which  we  do  not  understand,  the  bill  obviously  restricts  the  right  to 
judicial  review.  Is  it  intended  that  persons  suffering  “legal  wrong”  shall  not 
necessarily  be  entitled  to  judicial  review?  The  bill  apparently  reflects  the  thesis 
that  certain  persons  who  are  “aggrieved”  may  not  be  “adversely  affected  in  fact.” 
We  submit  the  proposed  amendment  to  section  10(a)  might  substantially  impair 
the  right  of  judicial  review  and,  in  any  event,  it  would  result  in  subsequent  and 
substantial  litigation  to  determine  the  meaning  of  the  new  language.  Accord¬ 
ingly,  we  urge  that  in  the  absence  of  some  compelling  reasons  not  presently  dis¬ 
closed,  the  present  provisions  of  section  10(a)  be  kept. 

Respectfully  submitted. 

American  Gas  Association,  Inc., 

Guy  W.  Wadsworth,  Jr.,  President. 

Robert  A.  Hornby, 

Chairman,  Special  Committee  of  Executives  on  Regulatory  Affairs. 


American  Newpaper  Publishers  Association, 

New  York,  N.Y.,  May  11, 1965. 

Hon.  Edward  V.  Long, 

Committee  on  the  Judiciary, 

TJ.S.  Senate,  Washington,  D.C. 


Dear  Senator  Long  :  The  enclosed  ANPA  statement  is  submitted  for  the  rec¬ 
ord  of  hearings  on  freedom  of  information  legislation  by  your  Subcommittee  on 
Administrative  Practice  and  Procedure  May  12,  13,  and  14.  Our  statement  was 
prepared  by  John  H.  Colburn,  editor  and  publisher  of  the  Wichita  (Kans.)  Eagle 
and  Beacon  and  member  of  the  ANPA  Federal  Laws  Committee. 

Our  association  wishes  also  to  express  its  deep  appreciation  of  the  work 
you  and  your  fellow  committee  members  have  carried  on  to  promote  not  only 
the  legal  access  to  public  information  but  the  public’s  understanding  of  the 
importance  of  this  subject  in  our  free  society.  In  this  respect  your  committee 
and  the  ANPA  have  been  working  on  parallel  lines.  This  is  a  source  of  deep 
satisfaction  to  us. 

With  high  esteem. 

Sincerely  yours, 


Stanford  Smith, 
General  Manager. 


Statement  of  John  H.  Colburn,  Editor  and  Publisher  of  the  Wichita 
(Kans.)  Eagle  and  Beacon  and  Member  of  the  Federal  Laws  Commit¬ 
tee  of  the  American  Newpaper  Publishers  Association,  in  Support  of 
Bill  S.  1100 

The  American  Newspaper  Publishers  Association  (ANPA),  an  organization 
of  more  than  930  daily  newspaper  members  with  90  percent  of  the  total  daily 
newspaper  circulation  in  the  United  States,  advocates  favorable  action  on 
Senate  bill  S.  1160  and  section  3  of  bill  S.  1336.  This  proposal  to  require 
Government  agencies  to  make  “records  promptly  available  to  any  person”  is 
of  vital  public  interest. 

Most  of  my  35  years  as  a  reporter,  foreign  correspondent  and  editor  have 
been  dedicated  to  keeping  the  public  informed  as  to  how  Government  affairs 
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are  conducted.  Since  World  War  II,  especialy,  I  have  been  more  and  more 
concerned  by  efforts  of  Government  agencies  to  deprive  the  people  of  legitimate 
information,  which  they  need  to  properly  exercise  their  role  as  responsible 
citizens. 

Before  I  became  a  member  of  the  ANPA  Federal  Laws  Committee,  I  had  the 
privilege  of  serving  as  chairman  of  the  Freedom  of  Information  Committees 
of  the  American  Society  of  Newspaper  Editors  and  the  Associated  Press  Man¬ 
aging  Editors  Association. 

Senate  passage  last  year  of  S.  1666,  the  “right  to  know”  bill,  reflected  a 
growing  conviction  among  Members  of  the  Congress  that  such  legislation  is 
necessary.  It  also  reflected  a  determination  to  recognize  the  concern  among 
informed  people  that  Government  secrecy  has  exceeded  proper  bounds.  It  is 
gratifying  to  our  ANPA  membership  to  note  the  strong  bipartisan  support  al¬ 
ready  accorded  the  legislation  you  are  considering  today. 

In  our  view,  the  amendments  needed  to  implement  an  effective  Federal  public 
records  law  are  badly  needed.  They  are  long  overdue.  This  is  amply  demon¬ 
strated  by  the  sorry  record  of  experience  with  the  secrecy  loopholes  in  section 
3  of  the  Administrative  Procedure  Act  since  1946. 

Let  me  emphasize  and  reiterate  the  point  made  by  others  in  the  past :  Re¬ 
porters  and  editors  seek  no  special  privileges.  Our  concern  is  the  concern  of 
any  responsible  citizen.  We  recognize  that  certain  areas  of  information  must 
be  protected  and  withheld  in  order  not  to  jeopardize  the  security  of  this  Nation. 
We  recognize  legitimate  reasons  for  restricting  access  to  certain  other  categories 
of  information,  which  have  been  spelled  out  clearly  in  the  proposed  legislation. 

What  disappoints  us  keenly,  what  we  fail  to  comprehend  is  the  continued  op¬ 
position  of  Government  agencies  to  a  simple  concept.  That  is  the  concept  to 
share  the  legitimate  business  of  the  public  with  the  people.  It  is  not  a  new 
concept.  It  was  the  basis  for  enactment  of  the  Administrative  Procedure  Act 
in  1946.  Senator  McCarran,  chairman  of  the  Committee  on  Judiciary,  in  re¬ 
porting  the  measure  to  the  Senate,  put  the  concept  in  these  wrnrds : 

“The  section  (sec.  3)  has  been  drawn  upon  the  theory  that  administrative 
operations  and  procedures  are  public  property  which  the  general  public,  rather 
than  a  few  specialists  or  lobbyists,  is  entitled  to  know  or  have  ready  means  of 
knowing  with  definiteness  and  assurance.” 

This  simple  concept  would  take  much  of  the  mystery  and  the  secrecy  out  of 
Government  operations.  It  was  needed  in  1946  because  Federal  regulatory 
agencies  had  abused  their  power  through  arbitrary,  capricious,  and  oppressive 
action — action  that  was  protected  then  by  a  policy  of  secrecy  and  still  is  pro¬ 
tected  today. 

But  what  happened?  The  results  under  section  3  were  far  different  from  that 
conceived  by  its  framers.  Instead  of  opening  channels  of  information,  section 
3,  as  interpreted  in  practice,  did  precisely  the  opposite.  The  Senate  Committee 
on  the  Judiciary,  in  its  1964  report  recommending  passage  of  S.  1666,  noted  that 
section  3.  now  “is  cited  as  statutory  authority  for  withholding  of  virtually  any 
piece  of  information  that  an  official  or  an  agency  does  not  wish  disclosed.” 

Please  note  that  this  is  not  a  complaint  of  some  newspaper  organization  or 
public  group.  This  is  the  conclusion  of  a  responsible  and  respected  committee 
of  Congress.  It  is  concerned  with  the  need  for  a  better  informed  public. 

It  is  significant  that  the  committee  indictment  went  on  to  say : 

“Under  the  present  section  3,  any  Government  official  can,  under  cover  of  law, 
withhold  almost  anything  from  any  citizen  under  vague  standards — or,  more 
precisely,  lack  of  standards — in  section  3.  It  would  require  almost  no  ingenuity 
for  any  official  to  think  up  a  reason  why  a  piece  of  information  should  not  be 
withheld  (1)  as  a  matter  of  ‘public  interest,’  (2)  ‘for  good  cause  found,’  or  (3) 
that  the  person  making  the  request  is  not  ‘properly  and  directly  concerned.’  And 
even  if  his  reason  has  not  a  scintilla  of  validity,  there  is  absolutely  nothing  that 
a  citizen  seeking  information  can  do  because  there  is  no  remedy  available.” 

Here  is  ample  reason,  based  on  careful  evaluation  of  testimony  and  research 
why  amendments  are  needed.  Our  citizens  are  being  deprived  of  fundamental 
rights.  As  Government  has  grown  bigger  and  more  complex,  information  manip¬ 
ulation  and  control  has  become  more  sophisticated.  Access  to  news  sources, 
reports,  findings,  department  rulings,  and  opinions  comes  under  tighter  re¬ 
strictions. 

A  gigantic  information  screen,  that  can  be  penetrated  only  by  time-consuming 
diligence  or  connivance,  shields  Government  departments  and  agencies. 
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This  screen  of  secrecy  is  a  barrier  to  reporters,  as  representatives  of  the 
public,  to  citizens  in  pursuit  of  information  vital  to  their  business  enterprises 
and  is  a  formidable  barrier  to  many  Congressmen  seeking  to  carry  out  their 
constitutional  functions.  Many  loyal,  conscientious  Government  employees 
share  our  concern.  They  recognize  the  right  of  a  taxpayer  to  know  how  his 
money  is  being  spent,  to  know  how  public  business  is  conducted,  the  reasons 
for  decisions  that  affect  the  lives,  businesses,  and  future  of  our  peonm 

As  the  Senate  Committee  on  the  Judiciary  found  in  1946  and  found  again  in 
1964,  there  is  no  justification  for  most  of  the  secrecy.  If  permitted  to  continue, 
this  policy  of  secrecy  will  lay  the  foundation  for  a  totalitarian  bureaucracy 
that  will  be  an  even  greater  threat  to  public  welfare. 

This  subcommittee,  I  hope,  will  share  our  concern  for  the  future  as  well  as 
the  present.  Well  educated  citizens  already  tend  to  regard  problems  of  govern¬ 
ment  as  too  technical  and  too  complex  to  follow  closely.  Their  apathy  has 
grown  with  the  more  intense  manipulation  and  control  of  information  and  the 
frustrations  of  trying  to  cope  with  Government  redtape.  Donald  N.  Michael, 
a  social  psychologists  and  a  resident  fellow  of  the  Institute  for  Policy  Studies 
here  in  Washington,  makes  some  pertinent  points  about  the  future  in  a  new 
book,  “The  Next  Generation.”  He  notes  that  our  concerned  young  people  and 
adults  will  continue  to  feel  frustrated  and  inadequate  in  the  face  of  complexities 
and  secrecies.  He  foresees  a  mounting  trend  toward  developing  policies  through 
a  technique  of  rationalization,  which  may  be  based  more  on  technological  fac¬ 
tors  than  on  wisdom.  These  techniques  of  rationalization  can  have  good  and 
bad  consequences.  At  their  worst,  Dr.  Michael  says,  they  could  lead  to  a 
garrison  state. 

(Parenthetically,  we  might  point  out  that  in  the  hearings  on  Senate  bill 
S.  1666 — the  “right  to  know”  bill — Government  agencies  appeared  to  utilize 
rationalization  rather  than  wisdom  to  justify  policies  denying  access  to 
information. ) 

Some  time  ago  in  a  paper  presented  to  a  symposium  at  the  Battelle  Memorial 
Institute  in  Columbus,  Ohio,  Dr.  Michael,  who  is  an  expert  in  the  study  of 
cybernation,  raised  other  questions  about  how  computer  techniques  may  affect 
democratic  processes.  These  same  questions  also  concern  the  public  interest 
in  how  Government  decisions  are  reached. 

“Roughly  the  situation  to  be  faced,”  said  Dr.  Michael,  “is  that  social  problems 
to  be  met  will  require  the  increasing  application  of  computers  by  the  Govern¬ 
ment  to  clarify  the  problems  and  opportunities,  and  to  design  and  implement 
effectively  the  needed  programs  for  social  betterment.”  He  notes  that  often 
defense  and  foreign  policies  are  formulated  through  analysis  of  data  processed 
toy  computers  and  that  the  basis  for  these  decisions  are  “only  dimly  appre¬ 
hended  by  the  informed  public  and  totally  beyond  the  comprehension  and  often 
the  interests  of  the  general  public.” 

Then  Dr.  Michael  asks,  “How  then,  will  the  interested  layman  be  able  to  find 
out  what  ‘models’  were  used  that  provided  the  ‘facts’  or  interpretations  on  which 
the  policy  is  based?”  These  are  vital  public  questions.  They  will  grow  in 
importance  as  so-called  thinking  machines  are  used  more  and  more  in  decision¬ 
making  processes.  Such  questions  make  it  all  the  more  imperative  that  there 
be  greater  access  to  information  in  our  Government  agencies.  The  new  tech¬ 
nology  is  not  limited  to  agencies  charged  with  making  defense  and  foreign 
policy.  It  is  being  utilized  also  by  the  agencies  concerned  with  education,  wel¬ 
fare,  highways,  and  natural  resources — agencies  that  are  not  entitled  to  secrecy 
protection  on  the  grounds  of  security. 

Who  is  responsible  for  the  computer  programing?  Who  is  responsible  for 
the  selection  of  raw  material  fed  into  the  computer?  Who  is  responsible  for 
the  analysis  that  goes  to  our  policymakers  as  a  study  report  or  policy  recom¬ 
mendation?  These  questions  concern  social  and  political  scientists,  other  in¬ 
formed  citizens,  the  press,  and  they  puzzle  many  members  of  Congress. 

But  there  are  more  obvious  cases  involving  denial  and  manipulation  of  infor¬ 
mation  that  have  nothing  to  do  with  new  technology,  with  security  or  any  other 
legitimate  reasons.  The  pattern  is  clear  from  reams  of  previous  testimony. 
Earlier,  I  mentioned  barriers  faced  by  Congressmen — as  representatives  of  the 
people.  Let’s  take  a  look  at  the  Congressional  Record  for  April  21,  1964. 

A  member  of  the  House  Committee  on  Defense  Appropriations,  Congress¬ 
man  William  E.  Minshall,  of  Ohio,  expressed  dismay  concerning  changes  made 
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in  Defense  Department  testimony  under  the  guise  of  security.  After  rechecking 
the  original  transcripts  that  were  locked  in  the  subcommittee  safe,  Mr.  Minshall 
said : 

“More  times  than  not  the  only  security  involved  was  the  political  security  of 
the  present  administration.  It  was  political  censorship,  not  national  security, 
that  was  the  guideline  in  determining  what  should  be  left  for  you  to  read  in  the 
final  printed  copies  of  the  hearings  *  *  *.  The  printed  hearings  only  hint  at 
what  Secretary  McNamara  actually  said  about  the  interlocking  of  our  de¬ 
fense  and  foreign  policies.” 

Congressman  Minshall  contended  further  that  half  of  General  Curtis  LeMay’s 
testimony  was  censored,  not  because  of  any  security  data  that  was  disclosed 
but,  because  “his  remarks  did  not  happen  to  agree  with  Secretary  McNamara’s 
views.” 

Out  in  Wichita  we  are  somewhat  prejudiced  in  favor  of  the  Boeing  Co.  We 
have  felt,  on  the  basis  of  the  McClellan  committee  findings,  that  the  people 
would  have  been  better  served — and  their  tax  dollars  better  utilized — if  Boeing 
had  received  the  contract  to  build  the  TFX,  or  what  is  now  known  as  the  new 
F-lll  plan.  Mr.  McNamara  and  his  press  ambassador,  Arthur  Sylvester,  gave 
the  public  and  the  press  a  real  “snow  job”  to  support  the  decision  to  award 
this  contract  to  General  Dynamics. 

Congressman  Melvin  Laird  of  Wisconsin  pinpointed  the  problem  of  news  man¬ 
ipulation  in  the  TFX  affair  with  this  statement  during  debate  on  defense 
appropriations : 

“Regardless  of  the  kind  of  statement  which  has  been  issued,  I  have  a  con¬ 
fidential  memorandum  from  Arthur  Sylvester  dated  March  5,  1964,  in  which  he 
dictates  policy  in  the  Department  of  Defense  regarding  the  TFX  *  *  *.  He  dic¬ 
tates  what  the  Navy,  the  Air  Force  and  their  contractors  must  say  about  the 
TFX  and  its  development.” 

Congressman  Laird  inserted  in  the  Record  the  memorandum  issued  by  Syl¬ 
vester.  It  is  rigid  control  guideline  making  clear  that  the  public  would  be 
given  no  information  on  troubles  being  experienced  with  the  TFX  ship. 

The  Defense  Department  is  not  the  only  culprit.  Other  administrative  and 
regulatory  agencies  follow  similar  policies  as  the  Moss  subcommittee  has 
reported  in  the  past. 

There  is  an  ironic  note  to  this  widespread  agency  policy  of  restricting  the 
right  of  the  citizen  to  find  out  how  the  public  business  is  conducted.  The  irony 
is  that  while  Mr.  Citizen  finds  it  more  difficult  to  surmount  the  walls  of  bureau¬ 
cracy,  the  agents  of  Government  pay  more  and  more  into  the  lives  of  the  private 
citizen  and  his  business. 

Many  agencies  have  adopted  a  system  of  “snooping  espionage.”  Some  use 
bugging  devices  and  other  esoteric  products  of  our  new  technology.  The 
operators  of  these  devices  have  violated  the  privacy  and  individual  liberties 
of  citizens  and  Government  employes  suspected  of  “leaking”  legitimate  informa¬ 
tion  to  responsible  people. 

The  Department  of  Justice  in  the  past  10  years  has  undertaken  the  respon¬ 
sibility  of  protecting  individual  and  civil  rights  in  certain  areas  of  our  society. 
However,  as  the  legal  representative  of  Government  departments  it  has  con¬ 
sistently  ignored  the  citizen’s  rights  and.  in  fact,  has  opposed  efforts  by  the 
public  to  learn  more  about  agency  operations. 

Congress  has  consistently  sought  to  broaden  access  to  information,  but  the 
Attorney  General’s  Office  has  just  as  consistently  advised  Government  agencies, 
in  effect,  to  impose  a  policy  of  secrecy.  These  policy  guidelines  come  from  the 
Attorney  General’s  manual  which  advised,  in  part,  that  “the  great  mass  of 
material  relating  to  the  internal  operation  of  an  agency  is  not  a  matter  of 
official  record.”  For  example,  access  to  budget  information  on  how  the  tax¬ 
payer’s  money  is  spent  is  denied  on  the  grounds  of  the  Attorney  General’s  in¬ 
terpretation  that  this  is  merely  an  internal  “budget  procedure.”  The  manual 
advises  that  each  agency  can  be  the  sole  judge  of  whether  a  person  has  a 
legitimate  interest  in  inspecting  official  records.  This  has  led  to  such  ridiculous 
rulings  as  that  by  the  Controller  of  the  Currency  denying  a  private  citizen 
the  right  to  examine  blank — yes,  blank — forms  used  by  his  agency. 

Now  the  Department  of  Justice  again  contends  that  the  court  enforcement 
provision  of  the  proposed  Federal  records  law  is  unfair.  Why?  Because  this 
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provision  would  put  on  the  agency  the  burden  of  proof  to  show  why  it  restricted 
access  to  specific  items  of  information. 

Under  the  present  arbitrary  policy  of  secrecy  it  is  absolutely  necessary  that 
there  be  some  remedy  outside  the  executive  branch  of  Government.  Due 
process  of  law  is  the  obvious  remedy.  This  proposal  would  arm  the  district 
court  with  injunctive  and  contempt  power  to  make  available  information  that 
is  not  specifically  restricted  by  this  legislation.  This  is  reasonable  and  fair 
for  all  concerned.  Inevitably  there  will  be  areas  of  legitimate  doubt  and 
misunderstanding  as  to  whether  certain  information  should  be  released.  But 
the  question  should  be  settled  by  due  process  and  not  by  some  bureaucrat 
whim. 

The  Department  of  Justice  philosophy  that  the  burden  of  proof  should  lie 
with  the  citizen — and  not  the  agency — is  understandable  in  a  totalitarian  sys¬ 
tem.  There  the  people  are  servants  of  the  State.  It  is  an  absurd  contention  in 
a  democratic  system  where  the  people  are  the  masters  and  the  State  the 
servant.  All  citizens  must  have  the  right  of  legal  recourse.  Once  this  funda¬ 
mental  right  is  denied  then  we  move  closer  to  the  garrison  state. 

In  summary,  what  we  are  advocating  is  the  right  of  the  individual  citizen 
to  have  access  to  accurate  and  freely  available  information  about  the  Govern¬ 
ment  of  the  United  States.  Eight  legitimate  categories  of  information  are 
exempted  from  the  disclosure  requirements.  These  cover  the  vital  areas  of 
national  defense  and  foreign  policy,  documents  related  solely  to  internal  per¬ 
sonnel  rules  and  practices  of  agencies,  personnel  and  medical  files,  privileged 
trade  secrets,  commercial  and  financial  information,  memorandums  dealing 
with  matters  of  lawT  or  policy,  and  investigatory  files  compiled  for  law  enforce¬ 
ment.  We  do  not  take  issue  with  these  provisions. 

We  also  wrant  to  emphasize  that  the  legislation  does  not  give  the  mischiev¬ 
ously  curious  individual  a  “fishing  license”  to  dip  into  Government  files  for 
secrets  about  his  neighbor’s  business  or  about  policies  that  would  aid  a  potential 
enemy. 

You  may  be  told  that  reporters  are  looking  for  scandal  to  sell  newspapers. 
Only  a  small  percentage  of  our  total  newspaper  circulation  in  this  country  is 
based  on  casual  sales.  Our  products  are  delivered  morning  and  afternoon  to 
the  homes  of  U.S.  citizens,  who  must  be  better  informed  if  they  are  to  fulfill 
their  responsibilities  as  citizens.  We  do  not  seek  sensationalism.  We,  as 
newspapermen  representing  the  public,  seek  facts.  Concealment  of  legitimate 
facts  by  Government  agencies  often  can  be  more  detrimental  to  our  welfare  than 
their  disclosure.  We  are  interested  in  good  government,  in  better  government, 
and  the  protection  of  every  citizen’s  rights. 

Good  government  in  these  complex  periods  needs  the  participation,  support, 
and  encouragement  of  more  responsible  citizens.  Knowing  that  they  can  de¬ 
pend  on  an  unrestricted  flow  of  legitimate  information  would  give  these  citi¬ 
zens  more  confidence  in  our  agencies  and  policymakers.  Too  many  now  feel 
frustrated  and  perplexed. 

Therefore,  it  is  absolutely  essential  that  Congress  take  this  step  to  further 
protect  the  rights  of  the  people — also  assure  more  ready  access  by  Congress — 
by  adopting  this  disclosure  law.  ANPA  strongly  favors  enactment  of  the  legis¬ 
lation  ;  but  we  also  recognize  that  it  will  impose  on  our  reporters  and  editors 
a  greater  responsibility  to  keep  the  people  more  fully  informed.  Five  years  ago, 
Lyndon  Baines  Johnson,  as  Vice-President-elect,  made  this  statement  in  speak¬ 
ing  to  the  convention  of  the  Associated  Press  Managing  Editors  Association : 

“In  the  years  ahead,  those  of  us  in  the  executive  branch  must  see  that  there 
is  no  smokescreen  of  secrecy.  The  people  of  a  free  country  have  a  right  to 
know  about  the  conduct  of  their  public  affairs.” 

There  is  no  reason  to  believe  that,  as  President,  Mr.  Johnson  has  changed  his 
view.  It  is  a  view  that  was  shared  by  the  late  President  Kennedy,  who 
said : 

“Within  the  rather  narrow  limits  of  national  security,  the  people  of  the 
United  States  are  entitled  to  the  fullest  possible  information  about  their  Gov¬ 
ernment — and  the  President  must  see  that  they  receive  it.” 

“No  smokescreen  of  secrecy — the  fullest  possible  information” — these  are 
pledges  to  the  people  from  our  Nation’s  leaders.  Congress  can  support  the 
executive  branch  in  keeping  faith  with  the  people  by  enacting  an  effective 
disclosure  act  to  replace  a  “smokescreen  of  secrecy.” 
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American  Trial  Lawyers  Association, 

Aviation  Law  Section, 

New  York,  N.Y.,  April  23, 1965. 

Bernard  Fensterwald,  Jr.,  Esq., 

Chief  Counsel,  U.S.  Senate,  Subcommittee  on  Administrative  Practice  and  Pro¬ 
cedure,  Washington,  D.C. 


Dear  Mr.  Fensterwald:  Many  thanks  for  your  letter  of  April  22  concerning 
the  public  information  section  of  the  Administrative  Procedure  Act. 

Previous  trial  commitments  preclude  my  attendance  at  the  hearings,  but  I 
have  previously  forwarded  a  letter  to  Senator  Long  and  Congressmen  Moss  and 
Reid  in  this  regard.  A  copy  is  enclosed  and  I  would  appreciate  it  if  the  subcom¬ 
mittee  would  give  some  consideration  to  the  position  stated  in  the  enclosed  letter. 

Kindest  regards. 

Very  truly  yours, 


Lee  S.  Kreindler, 
Chairman,  Aviation  Law  Section. 


American  Trial  Lawyers  Association, 

Aviation  Law  Section, 

New  York,  N.Y.,  April  5, 1965. 

Re  Federal  public  records  law  bill,  S.  1160 ;  H.R.  5012. 

Hon.  Edward  V.  Long, 

U.S.  Senate, 

Washington,  D.C. 

Hon.  John  Moss, 

House  of  Representatives, 

Washington,  D.C. 

Hon.  Ogden  R.  Reid, 

House  of  Representatives, 

Washington,  D.C. 

Dear  Senator  Long  and  Congressmen  Moss  and  Reid  :  In  behalf  of  the  Amer¬ 
ican  Trial  Lawyers  Association,  I  certainly  appreciate  your  cooperation  in  for¬ 
warding  copies  of  the  bills,  a  press  release,  and  the  hearings  conducted  last  year. 

I  understand  that  hearings  will  be  conducted  next  week  with  regard  to  this 
legislation,  but  trial  commitments  preclude  my  personal  attendance  despite  an 
earnest  desire  to  express  the  views  of  the  association. 

Perhaps  you  are  aware  that  our  association  represents  approximately  18,000 
trial  lawyers  who  specialize  in  civil  tort  litigation.  Our  publication  Trial,  has 
a  circulation  of  50,000  trial  lawyers. 

We  strongly  support  passage  of  this  legislation,  with  two  reservations.  The 
principle  of  full  disclosure  by  governmental  agencies  cannot  be  seriously 
disputed. 

A  problem,  however,  arises  in  formulating  and  articulating  the  exceptions  to 
the  general  principle. 

The  proposed  legislation  would  establish  a  general  rule  requiring  every  agency 
to  disclose  “all  its  records.”  Eight  exceptions  to  the  general  rule  are  specified. 
Our  association  favors  and  strongly  supports  exceptions  (1),  (3),  (4),  and  (6) 
through  (8). 

We  have,  however,  serious  reservations  concerning  the  scope  of  two  excep¬ 
tions,  (2)  and  (5).  Exception  (2)  would  preclude  the  disclosure  of  matters 
“related  solely  to  the  internal  personnel  rules  and  practices  of  any  agency.” 
Exception  (5)  would  preclude  the  disclosure  of  matter  relating  to  “interagency 
of  intra-agency  memoranda  or  letters  dealing  solely  with  matters  of  law  or 
policy.” 

The  United  States  of  America  has  frequently  been  involved  in  civil  tort  litiga¬ 
tion  where  in  it  is  claimed  that  Government  personnel  carelessly  performed 
their  duties  in  such  a  way  as  to  cause  damage  to  others.  The  Federal  courts 
are  vested  with  exclusive  jurisdiction  in  such  suits  against  the  United  States. 
The  Federal  Rules  of  Civil  Procedure  are,  therefore,  applicable  and  they  adopt 
the  principle  of  broad  disclosure.  Rules  34  and  26(b)  provide  the  district 
court  in  which  an  action  is  pending  with  the  discretion  to  direct  any  party  to 
the  litigation  to  produce  documents  which  are  relevant  to  the  issues.  Such 
documentation  is  discoverable  if  it  appears  reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence,  even  though  the  documents  sought  are  not  in 
and  of  themselves  admissible. 
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In  the  past,  the  Federal  district  courts  have  required  the  United  States  to 
produce  for  discovery  in  such  litigation  material  related  to  the  operational  prac¬ 
tices  of  the  governmental  agency  involved,  interagency  and  intra-agency  memo¬ 
randums  and  letters  dealing  with  the  policy  affecting  such  operational  practices. 
For  example,  the  United  States  of  America  has  been  a  party  to  litigation  based 
upon  the  carelessness  of  Federal  Aviation  Agency  employees  in  the  manner  in 
which  they  provided  air  traffic  control  over  aircraft.  In  such  litigation  the 
Government  has  been  required  to  produce  personnel  memorandums  and  direc¬ 
tives,  manuals,  and  related  matter  which  established  the  standards  of  operation 
governing  the  manner  in  which  Federal  Aviation  Agency  personnel  were  obligated 
to  perform  their  duties  in  controlling  aircraft. 

The  language  of  exceptions  (2)  and  (5)  is  such  that,  if  broadly  construed, 
a  district  court  might  be  required  to  prevent  disclosure  of  documents  obtained 
in  the  past  pursuant  to  the  Federal  Rules  of  Civil  Procedure. 

Exception  (2)  excludes  from  disclosure  matters  related  to  internal  personnel 
rules  and  practices.  In  view  of  the  general  principle  adopted  by  the  bill,  we  are 
confident  that  it  is  not  intended  to  embrace  Federal  Aviation  Agency  manuals, 
and  all  personnel  memorandums  which  set  the  standards  pursuant  to  which 
Government  personnel  perform  their  duties  in  relation  to  the  public.  Excep¬ 
tion  (5)  suffers  from  the  same  criticism  because  letters  which  establish  policy 
to  guide  operational  personnel  may  thereby  be  excluded  from  discovery. 

We  are  frank  to  admit  that  we  are  unable  to  formulate  a  change  in  the  lan¬ 
guage  of  exceptions  (2)  and  (5)  which  would  enable  the  discovery  of  material 
previously  available,  but  at  the  same  time  prevent  disclosure  of  purely  internal 
matter  not  related  to  operational  activities  affecting  the  public. 

We  do,  however,  suggest  that  an  attempt  be  made  to  modify  exceptions  (2) 
and  (5)  with  the  above-mentioned  comments  in  mind.  One  solution  might  be 
to  amend  the  bill  to  include  a  statement  of  principle  which  would  make  clear 
that  the  exceptions  are  to  be  construed  narrowly  and  that  matter  previously 
discoverable  should  continue  to  be  discoverable.  Another  suggestion  is  that 
exception  (2)  be  confined  to  “internal  personnel  rules  related  to  hiring,  firing, 
disciplinary  action,  promotion,  and  demotion”  thereby  deleting  “and  practices 
of  any  agency.”  The  “practices”  portion  of  exception  (2)  might  be  construed 
to  relate  to  practices  or  operation  affecting  the  public.  Exception  (5)  might, 
perhaps,  be  amended  to  add  a  clause  so  that  it  reads:  “interagency  or  intra¬ 
agency  memoranda  or  letters  dealing  solely  with  matters  of  law  or  policy,  but 
not  of  operational  practices  affecting  members  of  the  public.” 

We  truly  appreciate  the  opportunity  to  express  these  views.  We  are  confident 
they  will  receive  your  prudent  consideration. 

Respectfully  yours, 


Lee  S.  Kreindler, 
Chairman,  Aviation  Law  Section. 


Association  of  Interstate  Commerce  Commission  Practitioners, 

Washington,  D.C.,  May  12, 1965. 

I-Ion.  Edward  V.  Long, 

Chairman.  Subcommittee  on  Administrative  Practice  and  Procedure  of  the 
Committee  on  the  Judiciary,  U.S.  Senate,  Washington ,  D.C. 

Dear  Mr.  Chairman  :  On  August  3,  1964,  this  association  recorded  its  objection 
to  S.  16G3  in  the  matter  of  revision  of  the  Administrative  Procedure  Act.  This 
subject  is  again  under  consideration  in  S.  1336,  and  we  respectfully  record 
herewith  our  objection  to  this  bill. 

The  membership  of  the  association  includes  both  attorneys  and  other  practi¬ 
tioners  who  have  been  admitted  to  practice  before  the  Interstate  Commerce 
Commission,  members  of  State  commissions  engage  in  the  regulation  of  trans¬ 
portation  enterprises  and,  on  an  honorary  basis,  members  of  the  Interstate  Com¬ 
merce  Commission  itself.  The  constitution  of  the  association  includes  among 
its  objects  the  promotion  of  the  proper  administration  of  the  Interstate  Com¬ 
merce  Act  and  related  acts.  The  association  is,  therefore,  intensely  interested  in 
maintaining  and  improving  the  efficiency  and  effectiveness  of  the  regulatory  proc¬ 
ess  and,  over  the  years,  has  participated  in  a  number  of  studies  of  the  organi¬ 
zation  and  procedures  of  the  Interstate  Commerce  Commission,  designed  to  as¬ 
sist  it,  not  only  in  keeping  pace  with,  but  in  improved  handling  of  its  ever-increas¬ 
ing  administrative  burden. 
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Tlie  association  is  opposed  to  enactment  of  S.  1336.  Indeed,  with  all  deference, 
the  association  believes  that  S.  1336  represents  an  erroneous  approach  to  the 
problem  of  administrative  reform.  In  our  view,  far  greater  progress  can  be 
made  by  intensive  examination  of  the  difficulties  and  deficiencies  of  individual 
administrative  agencies  and  selective  revisions  in  their  procedures  (either  by 
administrative  rule  or  statutory  change,  if  necessary)  than  'by  wholesale  revision 
of  the  Administrative  Procedure  Act  as  proposed  in  S.  1336  and  other  pending 
bills. 

Rules  of  procedure  perform  much  the  same  function  as  the  rules  of  a  game, 
and  adoption  of  a  comprehensive  and  detailed  code  of  administrative  procedure 
is  somewhat  analogous  to  adoption  of  standard  rules  for  the  games  of  football, 
baseball,  basketball,  tennis.  There  are,  to  be  sure,  some  problems  which  are 
common  to  all  and  which  might  be  regulated  by  a  single  set  of  rules,  but  those 
areas  are,  we  suggest,  severely  limited.  Similarly,  any  effort  to  devise  standard 
rules  applicable  to  the  details  of  administrative  proceedings  involving  substan¬ 
tial  individual  differences  necessitates  either  exceptions  which  will  allow  for 
such  differences,  or  resort  to  a  rule  of  such  generality — or  ambiguity — that  it  is 
largely  useless.  Examination  even  of  the  Administrative  Procedure  Act  in  its 
present  form  will  provide  numerous  illustrations  of  the  necessity  for  such  excep¬ 
tions  or  generalities ;  S.  1336  provides  even  more  numerous  and  striking  illus¬ 
trations.  An  administrative  procedure  act  applicable  to  all  agencies  should  be 
confined  to  the  preservation  of  essential  constitutional  guarantees. 

It  may  well  be  suggested  that,  in  adopting  the  Administrative  Procedure  Act 
in  1946,  the  Congress  made  its  election  to  utilize  a  general,  and  generally  appli¬ 
cable,  code  of  administrative  procedure  to  accomplish  its  purposes.  We  do  not 
believe  that  it  follows,  however,  that  further  improvement  in  the  administrative 
process  is  best  achieved  by  expanding  the  act  into  a  more  comprehensive  and 
detailed  set  of  rules.  Such  an  effort  necessarily  ignores,  or  tends  to  obliterate, 
the  differences  among  the  hundred-or-so  agencies  subject  to  the  act  and  the 
thousands  of  different  types  of  proceedings  before  those  agencies.  Moreover,  it 
largely  discards  the  body  of  judicial  precedents  developed  during  the  18  years 
since  adoption  of  the  original  act.  Even  if  the  many  agencies  subject  to  the 
act  could  eventually  accommodate  their  procedures  to  the  new  code  without 
loss  of  efficiency  and  effectiveness,  it  would  seem  apparent  that  the  transition 
period  would  be  a  lengthy  and  difficult  one,  in  which  many,  if  not  all,  of  the 
agencies  would  be  forced  to  devote  substantial  time  and  effort  to  a  reexamination 
and  adjustment  of  their  organizations  and  j>rocedures  to  the  new  requirements, 
and  during  which  the  effects  of  many  of  the  statutory  changes  would  have  to  be 
determined  by  litigation. 

We  suspect  that  most  of  the  problems  which  the  draftsmen  of  the  bill  were 
attempting  to  solve  exist  only  in  connection  with  particular  types  of  proceedings 
in  one  or  a  few  agencies.  We  seriously  doubt  that  there  are  widespread  defficien- 
cies  among  the  agencies  subject  to  the  act  which  require  correction  or  that  the 
changes  proposed  are  directed  to  deficiencies  on  a  widespread  scale.  We  believe 
it  is  erroneous  to  deal  in  this  wholesale  fashion  with  problems  which  are  pecu- 
liar  to  individual  agencies  or  types  of  proceedings. 

Without  burdening  the  subcommittee  with  a  section-by-section  discussion  of 
of  the  proposed  bill  and  its  effects  upon  the  functioning  of  the  Interstate  Com¬ 
merce  Commission,  we  can,  with  minor  reservations,  subscribe  to  the  views 
expressed  by  Chairman  Goff  of  the  Interstate  Commerce  Commission  in  his 
statement  before  the  subcommittee  on  July  22,  1964.  We  think  there  can  be  no 
question  that  S.  1336  would  require  major  revisions  in  the  procedures  and  op¬ 
erations  of  the  Interstate  Commerce  Commission;  that  it  would  raise  questions 
of  interpretation  and  implied  repeal  of  provisions  of  the  Interstate  Commerce 
Act.  which  would  be  settled  only  after  years  of  litigation ;  and  that  it  would,  at 
least  for  an  extended  transition  period,  seriously  disrupt  the  work  of  the  Com¬ 
mission.  And,  in  our  view,  the  gains  to  be  achieved  could  not  possibly  justify 
the  cost. 

We  do  not  mean  to  imply,  either  that  the  Interstate  Commerce  Commission  is 
operating  at  optimum  efficiency,  or  that  its  procedures  have  achieved  a  degree  of 
perfection  which  admits  of  no  further  improvement,  and  the  Commission  would, 
we  are  sure,  readily  admit  this.  On  the  contrary,  there  are  always  improvements 
which  can  be  made  and  we  have  no  doubt  will,  in  due  course,  be  made.  For  the 
most  part,  however,  the  Commission  has  ample  statutory  authority  to  effect 
those  improvements,  and  we  anticipate  that  the  Commission  will  continue,  as  it 
has  in  the  past,  to  survey  its  procedures  and  make  improvements,  through 


520 


ADMINISTRATIVE  PROCEDURE  ACT 


changes  in  its  rules  of  practice  and  adjustments  in  its  own  internal  procedures 
and  organization.  If  statutory  changes  are  needed,  we  are  confident  that  they 
will  be  proposed  to  the  Congress  and,  in  due  course,  effected,  either  by  amend¬ 
ment  of  the  Interstate  Commerce  Act,  or,  if  appropriate,  by  amendment  of  the 
Administrative  Procedure  Act.  In  our  view,  however,  the  latter  course  should 
be  followed  only  in  cases  where  the  change  is  necessary  or  desirable  for  all 
agencies  to  which  the  act  applies,  or  is  needed  to  clarify  or  correct  administra¬ 
tive  or  judicial  interpretations  of  the  present  act.  In  the  vast  majority  of  cases, 
we  suggest  that,  if  additional  statutory  authority  or  direction  is  required,  it  will 
be  better  provided  through  the  statute  under  which  the  individual  agency  func¬ 
tions. 

We  are  most  appreciative  of  the  interest  of  your  subcommittee  in  further  im¬ 
proving  the  administrative  process  and  the  efforts  of  your  subcommittee  and 
its  staff  to  effect  improvements,  and  we  hope  that  our  comments  will  not  be 
misconstrued  or  regarded  as  unduly  critical  or  destructive.  We  feel  that  the 
studies  conducted  by  your  subcommittee  and  its  staff  will  undoubtedly  prove 
worthwhile,  even  if,  as  we  strongly  recommend,  the  effort  to  rewrite  the  Adminis¬ 
trative  Procedure  Act  in  its  entirety  is  abandoned.  In  our  view,  however,  that 
approach  should  be  regarded  as  a  last  resort,  to  be  employed  only  when  it  is 
clear  that  wholesale  and  drastic  measures  are  necessary. 

The  Association  of  Interstate  Commerce  Commission  Practitioners  appreciates 
the  opportunity  to  have  this  expression  of  its  position  on  this  bill  placed  in  the 
printed  record  of  these  proceedings. 

Respectfully, 

William  L.  Bush,  President. 


Statement  of  C.  T.  “Tad”  Sanders,  General  Manager  and  Counsel  of  the 
Certified  Livestock  Markets  Association 

introductory 

Mr.  Chairman  and  members  of  the  committee,  the  Certified  Livestock  Markets 
Association  is  a  business  trade  association  of  more  than  800  livestock  auction 
markets  and  38  State  organizations  of  those  markets.  Each  market  is  a  small 
business  which  serves  its  trade  area  as  a  public  livestock  market  in  rendering 
market  services  to  livestock  owners  and  selling  consigned  livestock  openly  and 
competitively  by  auction. 

“Certified  livestock  market”  is  a  trademark  name  and  identity  of  each  such 
business  gained  through  qualification  in  the  trade  association  and  adherence  to 
an  industry  developed,  high  level,  code  of  business  standards  applicable  through¬ 
out  its  operations  and  services. 

My  name  is  C.  T.  “Tad”  Sanders.  I  am  general  manager  and  counsel  of 
the  association. 

Each  Certified  Livestock  Market  owner,  the  trade  association,  and  myself 
appreciate  this  opportunity  to  present  this  statement  in  respect  to  S.  1336  as 
its  provisions  are  intended  to  update  and  perfect  the  Administrative  Procedure 
Act. 

SCOPE  OF  THE  STATEMENT 

This  statement  is  intended  to  illustrate  some  aspects  of  one  regulatory  law, 
and  the  regulations  promulgated  under  it,  as  administered  by  the  U.S.  Depart¬ 
ment  of  Agriculture  and  directly  applicable  to  each  of  the  businesses  which  I 
represent  in  presenting  this  statement. 

That  law  is  the  Packers  and  Stockyards  Act,  first  enacted  by  Congress  in 
1921,  amended  in  1943,  and  broadened  in  scope  to  all  livestock  marketing 
businesses  in  1958  (7  U.S.C.  181  et  seq. ).  Under  its  provisions,  the  Secretary 
of  Agriculture  is  delegated  the  power  and  authority  to  administer  and  enforce  it. 

Related  to  this  delegation  of  authority  is  the  Schwellenbach  Act  (5  U.S.C. 
516a,  et  seq.)  under  which  the  Secretary  has  named  a  judicial  officer  before 
whom  formal  administrative  complaints  involving  the  act  and  regulations  are 
determined  under  adopted  rules  of  practice.  Hearing  examiners  conduct  the 
formal  hearings  which,  if  favorable  to  the  Department,  result  in  the  issuance 
of  cease-and-desist  orders  prohibiting  certain  trade  practices  and  orders  sus¬ 
pending  registrations  under  the  act  for  varying  periods  of  time. 

It  should  be  borne  in  mind  that  each  Certified  Livestock  Market  business  is  a 
posted  stockyard,  registered  and  bonded  as  a  market  agency  and  thus  fully 
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subject  to  the  authority  of  the  U.S.  Department  of  Agriculture  under  the 
Packers  and  Stockyards  Act. 

OVERPOWERING  APPLICATION  OF  AUTHORITY 

Under  what  the  U.S.  Department  of  Agriculture  refers  to  as  its  general  policies 
applicable  to  procedures  followed  by  its  Packers  and  Stockyards  Division 
including  some  13  field  offices,  there  are  several  courses  pursued  in  respect  to 
what  it  concludes  through  investigation  are  violations  of  the  act  or  regulations. 

First,  those  which  are  deemed  minor  violations  may  be  informally  discussed 
with  the  registrant  involved  and  a  letter  of  mutual  understanding  written  by 
the  representative  of  the  Packers  and  Stockyards  Division  conducting  such 
discussion. 

Second,  in  what  are  considered  more  serious  violations,  discussions  lead  to  the 
signing  of  a  formal  stipulation  in  which  the  offenses  are  set  forth  and  the 
registrant  agrees  to  refrain  from  such  further  conduct. 

Finally,  in  those  instances  which  the  Packers  and  Stockyards  Division  feels 
are  still  of  more  serious  consequence,  a  formal  complaint  is  filed  with  the  judicial 
officer  of  the  Department,  specifying  the  charges  as  violations  and  served  by 
mail  upon  the  respondent  named.  It  is  in  this  latter  procedure  where  an  over¬ 
powering  exercise  of  authority  comes  into  play  to  an  extent  which  wholly  disre¬ 
gards  the  ordinary  rights  and  position  of  the  person  charged.  Proper  regard 
and  respect  for  those  rights  are  the  foremost  duty  and  responsibility  of  the  branch 
of  Government  initiating  the  proceedings  by  reason  of  the  extent  and  scope  of 
the  authority  which  is  exercised. 

A  brief  outline  of  the  steps  leading  up  to,  and  which  follow,  the  filing  of  the 
formal  complaint  illustrates  the  overpowering  position  asserted. 

1.  Investigations :  In  the  ordinary  course  of  administrative  operations, 
facilitated  by  comprehensive  reports  required  to  be  filed  by  registrants,  in¬ 
vestigations  are  initiated.  This  involves  full  access  to,  and  review  of,  all 
records  of  the  registrant.  Discussions  with  the  registrant  by  the  investigative 
officers  generally  follow.  Some  type  or  form  of  report  of  investigation  with 
supporting  documents  of  proof  is  forwarded  to  the  Washington  office  of  the 
Packers  and  Stockyards  Division  for  review  in  respect  to  any  violations 
believed  to  exist.  This  may,  or  may  not,  be  deemed  sufficient  and  addi¬ 
tional  investigative  work  may  be  done. 

2.  Decision  on  the  facts  developed :  At  some  point  a  decision  is  arbitrarily 
reached  by  the  U.S.  Department  of  Agriculture’s  Packers  and  Stockyards 
Division  as  to  the  alternate  course  it  decides  to  pursue.  If  this  is  by  way 
of  a  formal  complaint,  the  services  of  the  Office  of  General  Council  are 
enlisted  for  the  formal  drafting  of  the  charges  to  be  alleged  in  it. 

3.  Filing  of  formal  complaint :  If  the  decision  is  to  file  a  formal  complaint, 
the  timelag  from  investigation  until  actual  filing  is  usually  extensive  and 
from  3  to  6  months.  Such  filing  is  made  in  offices  of  the  judicial  officer’s 
hearing  clerk  in  the  Department  in  Washington,  D.C.  At  the  time  such 
complaint  is  filed,  a  copy  is  served  upon  the  respondent  by  certified  mail, 
accompanied  by  a  letter  from  the  hearing  clerk,  which  advises  the  respondent 
of  the  rules  of  practice  requiring  an  answer  and  request  for  oral  hearing 
within  20  days  and  in  which  a  copy  of  the  Packers  and  Stockyards  Act  and 
regulations  are  enclosed.  Copies  likewise  go  forward  to  the  district  office 
which  initiated  and  conducted  the  investigation. 

4.  Press  release :  The  Office  of  Information  of  the  USDA  prepares  a  press 
release  concerning  the  complaint  which  is  mailed  to  the  press  media  timed 
to  reach  destination  in  the  area  of  the  residence  of  respondent  at  about  the 
time  he  is  served  with  the  complaint.  Distribution  is  also  made  to  the 
general  district  offices  of  USDA  where  there  are  press  officers  who  also  reprint 
and  make  distribution  of  the  release.  A  study  of  the  context  of  these  releases 
by  weight  of  their  sheer  repetition  raises  a  number  of  questions  as  to  proper 
administrative  procedure. 

5.  Office  of  General  Counsel :  Again,  shortly  after  service  of  the  com¬ 
plaint  upon  the  respondent  by  mail,  he  receives  a  letter  with  the  heading 
of  the  Office  of  General  Counsel  and  signed  by  an  attorney  of  that  office  which 
states  that  “this  matter  may  be  disposed  of  by  consent  order  procedure, 
without  hearing,  if  you  desire.”  Copies  of  a  form  of  answer  consenting  to 
an  order  are  enclosed  with  instructions  for  execution  and  return.  The  re¬ 
spondent  is  also  advised  in  this  letter  as  to  the  name  of  the  area  supervisor 
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of  the  Packers  and  Stockyards  Division  with  whom  he  may  get  in  touch  in 
respect  to  any  questions  he  may  have.  This  is  the  same  office  that  initiated 
and  handled  the  investigation,  submitting  its  report  to  the  Washington,  D.C., 
office  of  the  Packers  and  Stockyards  Division  with  its  recommendations. 
It  should  be  borne  in  mind  that  this  letter  is.  mailed  and  received  prior  to 
expiration  of  the  20  days  for  answer  by  the  respondent.  It  does  not  suggest 
nor  refer  to  the  advisability  of  consulting  an  attorney.  It  does  not  mention, 
if  the  answer  is  signed  and  an  oral  hearing  thus  avoided,  upon  the  entry 
and  service  of  the  order,  that  again  the  whole  press  release  routine  is 
repeated  in  respect  to  such  order  similar  to  that  involving  the  complaint. 
The  suggested  answer  likewise  contains  an  indication  of  the  sanction  in¬ 
tended  to  be  included  in  the  order  proposed  to  be  entered.  This  reflects 
wholly  the  judgment  and  policy  of  the  agency  and  completely  overlooks  any 
judicial  consideration  of  the  severity  of  such  sanction  in  the  light  of  evidence 
presented  bearing  upon  the  circumstances. 

(J.  Oral  hearing :  Such  hearing  results  only  if  formally  requested  by  the 
respondent  and  an  answer  is  tiled. 

7.  Order  entered :  In  either  instance,  an  order  is  eventually  entered  by 
the  judicial  officer  without  his  ever  having  the  parties,  other  than  personnel 
of  the  U.S.  Department  of  Agriculture,  before  him. 

In  the  ordinary  nature  of  human  affairs,  it  is  readily  understandable  that  the 
respondent  subject  to  this  procedure  feels  that  the  whole  punitive  arm  of  gov¬ 
ernment  has  been  brought  to  bear  on  him  to  the  disregard  of  other  matters. 
He  is  confronted  with  what  appears  to  be  an  imposing  and  overpowering  force 
against  which  he  has  slight  chance  for  consideration  other  than  that  predeter¬ 
mined  by  the  arm  of  the  U.S.  Deparment  of  Agriculture. 

This  is  a  specific  example  repeated  hundreds  of  times  over  each  year  directly 
affecting  as  many  respondents,  their  businesses,  their  families,  and  positions  in 
their  respective  communities.  Still  it  is  repeatedly  stated  by  the  U.S.  Depart¬ 
ment  of  Agriculture  that  a  criminal  statute  is  not  involved ;  probably  so  because 
the  persons  charged  with  a  crime  have  far  greater  safeguards  for  the  recogni¬ 
tion  and  protection  of  their  ordinary  rights  in  such  situations. 

This  unjust  and  unfair  procedure  is  further  illustrated  in  contrast  to  that 
applicable  where  the  U.S.  Department  of  Agriculture  has  no  other  recourse  than 
to  proceed  in  a  court  of  law  in  respect  to  enforcement  or  administration  of  the 
provisions  of  the  act. 

A  simple  example  in  this  respect  is  where  a  person  subject  to  the  act  fails 
to  register  under  it  when  required  to  do  so.  In  such  instance  the  matter  is 
detailed  and  referred  to  the  Department  of  Justice.  If  the  evidence  appears 
to  justify  such  action,  a  complaint  would  be  filed  in  Federal  district  court  and 
served  upon  the  person  charged.  The  law  and  rules  of  Federal  court  procedure 
apply  as  to  appearance,  trial  and  determination  of  penalty.  Amazingly,  this  is 
done  repeatedly  without  the  suggestive  role  of  the  agency  so  heavily  played  in 
the  administrative  procedure.  No  press  releases,  no  suggested  consent  answer, 
no  indicated  source  for  helpful  advice  from  the  persons  who  initiated  and  com¬ 
pleted  the  investigation  leading  to  the  formal  proceedings,  are  present. 

CONCLUSION 

There  are  many  alternate  courses  of  action  in  bringing  about  a  correction  of 
the  inequities  so  graphically  illustrated  by  the  examples  of  the  policies  and  pro¬ 
cedures  followed  by  this  one  regulatory  agency  within  a  department  of  the 
Federal  Government  which  I  have  set  forth. 

Our  association,  and  the  livestock  market  owners  and  businessmen  that  make 
it  up,  are  not  unmindful  of  the  most  desirable  of  these.  It  lies  in  the  potentiali¬ 
ties  of  simplification,  mutual  understanding,  and  confidence,  which  all  pave 
the  way  for  the  maximum  in  voluntary  compliance  with  that  which  is  funda¬ 
mentally  rights,  practical,  and  reasonable  in  the  public  interest.  We  shall  con¬ 
tinue  to  strive  toward  this  end  in  our  relations  with  those  in  Government  who 
are  involved. 

At  the  same  time,  I  hope  that  the  example  as  related  from  repeated  experiences 
in  countless  instances  may  assist  the  committee  in  its  consideration  of  the  whole 
perspective,  looking  toward  improvements  in  the  Administrative  Procedure  Act. 
These  improvements  will  require  and  insure  a  proper  basis  of  relationship. 

We  fully  support  the  work  the  committee  has  undertaken  and  have  every 
confidence  in  the  merits  of  the  results  of  its  work  and  efforts. 
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Columbia  Broadcasting  System,  Inc., 

New  York,  N.Y.,  June  1, 1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Committee 
on  the  Judiciary,  ZJ.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  CBS  respectfully  requests  this  opportunity  to  comment 
on  some  aspects  of  S.  1336  and  S.  1879,  now  being  considered  by  the  subcom¬ 
mittee,  which  would  amend  the  Administrative  Procedure  Act. 

CBS,  as  a  licensee  of  the  Federal  Communications  Commission,  has  a  direct 
interest  in  the  structure  of  administrative  procedures,  and,  as  a  news  medium, 
has  a  direct  interest  in  the  freedom  of  information  provisions.  CBS  is  in 
general  accord  with  the  objectives  of  both  bills  and  has  the  following  comments 
with  respect  thereto. 

1.  Section  3  of  S.  1336  and  section  1002  of  S.  1879  are  the  freedom-of-infor- 
mation  provisions.  Both  sections  go  far  toward  achieving  that  full  access  to 
agency  activities  and  information  which  is  lacking  under  existing  law,  and 
CBS  supports  them.  Because  it  is  more  specific,  and,  thus,  less  subject  to 
question  as  to  its  meaning  and  intent,  CBS  favors  section  3  of  S.  1336.  However, 
for  clarification,  we  would  suggest  one  change.  Section  3(e)  (4)  exempts  from 
the  operation  of  section  3  “trade  secrets  and  commercial  or  financial  infor¬ 
mation  obtained  from  the  public  and  privileged  or  confidential.”  [Emphasis 
added.]  This  language  was  previously  described  as  being  designed  to: 

“*  *  *  protect  the  confidentiality  of  information  which  is  obtained  by  the 
Government  through  questionnaires  or  other  inquiries,  but  which  would  cus¬ 
tomarily  not  be  released  to  the  public  by  the  person  from  whom  it  was  obtained. 
This  would  included  business  sales  statistics,  inventories,  customer  lists  and 
manufacturing  processes.  It  would  also  included  information  customarily  sub¬ 
ject  to  the  doctor-patient,  lawyer-client,  and  other  such  privileges.  To  the  extent 
that  the  information  is  not  covered  by  this  or  the  other  exceptions,  it  would 
be  available  to  public  inspection  *  *  Senate  Report  No.  1219,  Committee 
on  the  Judiciary  (88th  Cong.,  2d  sess.,  to  accompany  S.  1666  (p.  13 — 1964) ). 

Considering  the  intent  of  this  exemption,  the  words  “obtained  from  the  public” 
do  not  adequately  define  its  reach.  We  recommend,  therefore,  that  the  words  “the 
public”  be  deleted  from  3(e)  (4)  and  the  words  “any  person,”  as  defined  in 
section  2(b),  be  substituted  therefore. 

2.  Both  S.  1336  and  S.  1879  contain  provisions  for  the  issuance  of  “emergency 
rules”  by  agencies.  Section  4(d)  of  S.  1336  authorizes  the  issuance  of  such  rules 
without  prior  notice  to,  or  opportunity  to  be  heard  by,  the  persons  affected,  when 
the  agency  finds  that  such  action  is  “necessary  in  the  public  interest.”  In  con¬ 
trast,  section  1003(d)  of  S.  1879  permits  the  issuance  of  such  rules  when  the 
agency  finds  that  “compliance  with  [administrative  procedures]  would  be 
contrary  to  the  public  interest.”  As  licensees  of  the  Federal  Communications 
Commission  are  aware,  virtually  every  action  taken  by  that  agency  pursuant 
to  rulemaking  is  considered  by  it  to  be  necessary  in  the  public  interest.  Indeed, 
it  will  invariably  so  find  in  every  opinion  and  order  adopting  a  rule.  To  apply 
such  a  broad  standard,  then,  to  the  operation  of  emergency  rules  would  be  to 
arm  that  agency,  and  other  agencies,  with  the  power  to  suspend  the  essential 
protection  which  is  the  raison  d’etre  of  any  Administrative  Procedure  Act — due 
process.  If  agencies  are  to  be  granted  such  powers,  at  the  very  least,  we  submit, 
they  should  be  required  to  meet  the  heavier  burden  of  finding  that  protections 
otherwise  accorded  by  law  are  not  in  the  public  interest — if,  indeed,  even  that 
authority  may  constitutionally  be  granted  to  an  agency. 

We  note  also  that  section  1003(d)  of  S.  1879  restricts  the  authority  to  issue 
such  rules  to  situations  where  they  are  “imperatively  necessary  for  the  preserva¬ 
tion  of  public  health,  safety,  or  welfare”;  in  contrast,  section  4(d)  of  S.  1336 
is  not  so  restrictive.  In  addition,  section  1003(d)  of  S.  1879  limits  the  life  of 
such  rules,  as  “emergency  rules”  to  a  period  of  6  months  whereas  section  4(d) 
of  S.  1336  permits  such  rules  to  operate  as  “emergency  rules”  for  a  total  of  18 
months.  For  these  reasons,  if  agency  authority  to  issue  emergency  rules  is  con¬ 
sidered  necessary  and  desirable  by  Congress,  we  believe  that,  as  between  the 
two,  section  1003(d)  of  S.  1336  is  preferable. 

3.  Section  6(a)  of  S.  1336  and  section  1005 (a)  of  S.  1879  both  assure  the  right 
of  a  person  appearing  before  an  agency  in  the  course  of  an  investigation  or  other 
proceeding  to  be  accompanied,  represented,  and  advised  by  counsel.  CBS  sup¬ 
ports  these  provisions.  It  is  desirable  to  make  clear  that  these  rights  pertain 
to  such  proceedings  since  they  have  been  questioned  in  some  agency  proceedings. 
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4.  Section  6(e)  of  S.  1336  and  section  1005(b)  of  S.  1879  deal  with  the  issuance 
of  subpenas.  Section  1005(b)  authorizes  subpenas  to  be  issued,  on  request,  to 
any  party  to  an  adjudication  and  provides  that  such  subpenas  “shall  be  enforced 
with  discrimination  between  public  and  private  parties.”  Section  6(e),  in  con¬ 
trast,  provides : 

“Agency  subpenas  authorized  by  law  shall  be  issued  to  any  party  to  rulemaking 
proceeding  upon  request  upon  a  showing  of  general  relevance  and  reasonable 
scope  of  the  evidence  sought.” 

Rulemaking  is  defined  in  section  2(c)  of  S.  1336  as  the  “agency  process  for 
the  formulation,  amendment,  repeal  of,  or  exception  from  a  rule  *  *  Rule- 
making  differs  from  an  adjudication  in  that  rulemaking  is  usually  directed 
toward  the  adoption  of  procedural  or  substantive  results  that  often  directly  and 
immediately  affect  many  persons,  indeed,  entire  industries,  in  a  single  stroke ; 
whereas,  adjudication  more  usually  involves  a  limited  number  of  parties  liti¬ 
gating  a  specific  factual  situation. 

Another  significant  difference  is  that  unlike  adjudication,  industry  repre¬ 
sentatives,  as  well  as  members  of  the  public,  are  often  encouraged  by  the  agency 
to  participate.  For  instance,  in  the  presently  pending  Federal  Communications 
Commission’s  Notice  of  Proposed  Rulemaking,  Docket  No.  15971,  relating  to  the 
distribution  of  television  broadcast  signals  by  community  antenna  television 
systems  (CATV),  the  notice  states:  “All  interested  persons  are  invited  to  file 
comments  on  the  rule  amendments  *  *  *”  (par.  67)  ;  and  then  states:  “It  is  also 
contemplated  that  oral  testimony  may  be  solicited  *  *  *”  (par.  68).  Moreover, 
many  rulemaking  proceedings,  and,  as  a  consequence,  procedural  and  substantive 
improvements  in  agency  matters  are  generated  by  petitions  for  rulemaking  filed 
by  private  parties. 

CBS  believes  that  the  benefits  now  derived  by  responses  to  such  invitations 
would  be  lost  to  the  agency,  if,  by  responding — or  petitioning— a  person  thereby 
subjects  himself  to  the  possibility  of  subpena  by  others.  For  this  reason,  and 
to  continue  to  encourage  the  free  exchange  of  ideas  and  arguments  now  occurring 
in  rulemaking  proceedings,  CBS  suggests  the  deletion  of  the  above  quoted  section 
appearing  in  section  6(e).  We  note,  in  this  connection,  that  the  American  Bar 
Association  in  its  comments  filed  before  this  committee  on  May  13,  1965,  said : 

“We  are  inclined  to  think  that  the  first  sentence  of  section  6(e)  providing  for 
the  issuance  of  subpenas  upon  request  of  any  party  to  an  adjudication,  should 
be  limited  to  formal  adjudication  under  section  5(a)  *  *  *”  (p.  17). 

We  support  this  American  Bar  Association  recommendation,  and  the  deletion 
of  the  above-quoted  sentence. 

5.  Section  6(h)  of  S.  1336  provides  for  the  availability  of  deposition  and  dis¬ 
covery  “to  the  same  extent  and  in  the  same  manner”  as  in  Federal  district  court 
civil  proceedings.  S.  1879  does  not  contain  a  similar  provision.  It  is  not  clear 
whether  section  6(h)  would  be  applicable  to  rulemaking.  The  availability  of 
these  procedures  to  rulemaking  would  needlessly  prolong  the  disposition  of  such 
proceedings,  and  are  totally  inappropriate  thereto.  For  the  same  reasons  dis¬ 
cussed  in  paragraph  4  above,  relating  to  subpenas,  we  feel  that  participation 
in  rulemaking  proceedings  will  be  discouraged  if  deposition  and  discovery  were 
to  be  applied  to  those  who  might  otherwise  participate.  We  recommend,  there¬ 
fore,  that  section  6(h)  be  clarified  to  assure  that  deposition  and  discovery  wrill 
be  available  only  in  formal  adjudications  under  section  5(a). 

6.  Section  1009(g)  of  S.  1879  provides : 

“If  the  court  finds  that  any  proceeding  contesting  the  jurisdiction  or  authority 
of  the  agency  is  frivolous  or  brought  for  the  purpose  of  delay,  it  shall  assess 
against  the  petitioner  in  such  proceeding  costs,  a  reasonable  sum  for  attorney’s 
fees  (or  any  equivalent  sum  in  lieu  thereof),  and  damages  (which  may  include 
damages  to  the  public  interest)  incurred  by  other  parties,  including  the  United 
States.” 

CBS  opposes  this  provision.  Its  inevitable  effect  will  be  to  restrain  genuine 
appeals  from  agency  action.  It  threatens  punitive  damages,  based  on  the  vaguely 
worded  concept  “damages  to  the  public  interest,”  as  a  penalty  for  seeking  review' 
of  agency  actions. 

The  difficulties  of  statutory  construction — the  basis  of  all  agency  jurisdiction 
and  authority — are  well  known.  Justice  Frankfurter  has  described  them: 

“The  difficulties  are  inherent  not  only  in  the  nature  of  words,  of  composition, 
and  of  legislation  generally.  They  are  often  intensified  by  the  subject  matter 
of  an  enactment.  The  imagination  w'hich  can  draw'  an  income  tax  statute  to  cover 
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the  myriad  transactions  of  a  society  like  ours,  capable  of  producing  the  necessary 
revenue  without  producing  a  flood  of  litigation,  has  not  yet  revealed  itself. 
Moreover,  government  sometimes  solves  problems  by  shelving  them  temporarily. 
The  legislative  process  reflects  that  attitude.  Statutes  as  well  as  constitutional 
provisions  at  times  embody  purposeful  ambiguity  or  are  expressed  with  a  gen¬ 
erality  for  future  unfolding  *  *  *.”  “Some  Reflections  on  the  Reading  of  Stat¬ 
utes,”  2  the  Record  of  the  Association  of  the  Bar  of  the  City  of  New  York,  No.  6 
(1947). 

By  definition,  a  frivolous  pleading  is  so  manifestly  insufficient,  on  its  face,  that 
it  is  unnecessary  to  delay  judgment.  If,  therefore,  a  pleading  is  frivolous,  it  may 
be  stricken  and  any  delay  caused  thereby  will  be  de  minimus.  On  the  other  hand, 
if  there  is  room  for  questioning  agency  jurisdiction  or  authority,  our  system  of 
due  process  requires  that  the  person  shall  have  his  day  in  court  if  he  seeks  it. 
To  discourage  it,  by  threat  of  punitive  damages,  is  in  effect  to  deny  it.  This 
provision  should  be  deleted. 

We  appreciate  this  opportunity  to  record  our  views. 

Very  truly  yours, 


Leon  R.  Bkooks. 


Statement  by  Julius  Frandsen,  Washington  Manager  of  United  Press 
International,  in  Connection  With  the  Information  Provisions  of  S.  1160 
AND  S.  1336 

United  Press  International  is  an  American  corporation  engaged  in  the  collec¬ 
tion  and  dissemination  of  news  throughout  most  of  the  world. 

Since  the  day  of  its  inception  as  United  Press  Associations  in  1907,  the  United 
Press  International  has  been  a  leader  in  combating  all  manner  of  barriers  to  the 
free  flow  of  news — whether  by  exclusive  contractual  relationships,  peacetime 
censorship,  or,  in  the  area  with  which  these  bills  come  to  grips,  the  withholding 
of  U.S.  Government  information  at  the  source. 

United  Press  International  does  not  presume  to  comment  on  the  legal  concepts 
of  the  bills  at  hand  or  the  scope  of  the  eight  specified  exceptions,  although  some 
of  the  latter  would  seem  to  be  susceptible  to  rather  broad  interpretations. 

The  management  of  United  Press  International,  however,  has  directed  me  to 
state  that  it  fully  supports  the  objectve  of  the  bills,  which  as  we  understand  it 
is  to  promote  the  freest  possible  flow  of  Federal  Government  information  consist¬ 
ent  with  national  security  and  those  individual  rights  that  must  remain  inviolate. 


May  12,  1965. 

Mr.  Willard  W.  Gatchell, 

Attorney  at  Law, 

Washington,  D.C. 

Dear  Mr.  Gatchell  :  Thank  you  most  sincerely  for  your  letter  of  May  10, 
1965,  with  respect  to  our  hearings  on  S.  1336. 

Am  taking  the  liberty  of  making  your  letter  and  attached  suggestions  a  part 
of  the  record  of  the  hearings. 

Certainly  appreciate  your  interest. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


May  10,  1965. 

Mr.  Bernard  Fensterwald,  Jr., 

Chief  Counsel,  Committee  on  the  Judiciary, 

U.S.  Senate. 

Dear  Mr.  Fensterwald  :  You  have  been  most  helpful  in  keeping  us  informed 
of  matters  before  the  Subcommittee  on  Administrative  Practice  and  Procedure, 
for  which  I  am  very  grateful. 

Being  in  practice  for  myself,  I  regret  exceedingly  that  I  find  it  impossible  to  be 
present  during  the  hearings,  but  hope  you  will  be  able  to  at  least  read  our 
suggestions  for  admendments  to  the  bill  S.  1336. 

Sincerely  yours, 


Willard  W.  Gatchell. 
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Washington,  D.C.,  May  10, 1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Long  :  The  hearings  to  be  held  by  your  subcommittee,  starting 
May  12,  on  S.  1336  to  amend  the  Administrative  Procedure  Act,  are  of  great 
interest  to  those  who  practice  before  administrative  agencies.  Four  of  us  were 
asked  to  suggest  amendments  for  your  consideration  and  I  am  enclosing  our 
suggestions. 

Mr.  Howard  Anderson  is  general  counsel  for  the  C.  &  P.  Telephone  Co.,  Wash¬ 
ington,  D.C.  Mr.  Starr  Thomas  is  general  counsel  for  the  Santa  Fe  Railway, 
Chicago,  Ill.  Mr.  Robert  H.  Young,  with  Morgan,  Lewis  &  Bockius,  2107  Fidelity- 
Pliiladelphia  Trust  Building,  Philadelphia,  Pa.,  has  had  extensive  practice  before 
the  Interstate  Commerce  Commission,  Federal  Communications  Commission,  and 
the  Federal  Power  Commission.  My  own  practice  has  been  principally  before  the 
Federal  Power  Commission  on  whose  staff  I  served  for  many  years,  the  last 
seven  as  general  counsel.  Only  the  absolute  necessity  for  taking  care  of  pressing 
business  of  my  clients  precludes  attendance  at  the  hearing,  for  this  is  a  most 
important  occasion  for  practitioners. 

Respectfully  yours, 

Willard  W.  Gatchell. 

Suggested  Amendments  to  S.  1336  and  Suggestions  for  Clarification  of 

Legislative  Intent 

Taking  up  the  bill  by  sections  on  which  comment  in  this  connection  seems  ap¬ 
propriate,  the  first  suggestion  is  for  clarification  of  legislative  intent. 

Section  2(d)  does  not,  as  did  S.  1663,  expressly  include  ratemaking  as  subject 
to  adjudication.  Nevertheless,  under  section  2(d)  an  order  subject  to  adjudica¬ 
tion  is  the  final  disposition  by  an  agency  “in  any  proceeding,  including  licensing, 
to  determine  the  rights,  obligations,  and  privileges  of  named  parties.”  We, 
therefore,  interpret  section  2(d)  as  including  ratemaking  among  the  orders 
subject  to  adjudication. 

An  accounting  order  directed  to  a  named  party  would  also  be  adjudicatory, 
for  it  would  determine  the  rights  and  obligations  of  the  party,  although  the 
general  prescription  of  a  system  of  accounts  would  be  rulemaking  as  applied  to 
some  general  class.  By  the  time  an  accounting  order  is  issued  against  any  party, 
the  agency  policy  set  out  by  a  general  rule  prescribing  a  system  of  accounts 
would  seem  to  be  rather  insulated  against  genuine  judicial  review.  This  has 
particular  pertinency  currently  in  connection  with  accelerated  depreciation, 
deferred  taxes,  and  similar  questions.  An  agency  policy  on  these  questions 
should  not  be  immune  to  judicial  scrutiny  through  the  device  of  a  statement  of 
policy  adopted  in  another  proceeding  without  judicial  review.  Section  2(d) 
purports  to  afford  opportunity  for  such  judicial  review  of  ratemaking  and 
accounting  orders.  If  this  is  not  the  legislative  intent,  clarification  is  necessary. 

Section  4(h)  exempts  five  types  of  rules  from  rulemaking  procedures,  in¬ 
cluding  “(4)  minor  exceptions  from,  revisions  of,  or  refinements  of  rules  which 
do  not  affect  protected  substantive  rights.”  What  rights  are  “protected”?  The 
bill  does  not  say  and  the  provision  opens  the  way  for  plenty  of  controversy,  with 
the  parties  being  placed  at  serious  disadvantage  by  the  agencies.  Also,  pro¬ 
cedural  rights  should  not  be  within  the  exemption. 

Amendment  suggested :  Amend  the  fourth  clause  of  section  4(h),  page  12,  lines 
7  and  8  to  read :  “minor  exceptions  from,  revisions  of,  or  refinements  of  the  rules 
which  do  not  affect  substantive  or  procedural  rights:  and  (5)”. 

Section  6(e)  authorizes  the  issuance  of  subpenas  in  adjudicatory  cases  “upon 
request”.  In  rulemaking,  subpenas  authorized  by  law  shall  be  issued  to  any  party 
“upon  request  upon  a  showing  of  general  relevance  and  reasonable  scope  of  the 
evidence  sought.”  There  does  not  appear  to  be  any  reasonable  basis  for  distin¬ 
guishing  the  two  types  of  actions  when  subpenas  should  be  issued.  In  all  cases, 
general  relevance  and  the  reasonable  scope  of  the  evidence  sought  should  be 
demonstrated.  To  open  adjudicatory  proceedings  to  the  issuance  of  subpenas 
merely  upon  request  affords  unequalled  opportunity  for  parties  to  abuse  the 
privilege  and  does  not  give  any  protection  to  the  party  against  whom  the  subpena 
is  issued. 

Amendment  suggested:  In  section  6(e),  page  19,  line  1,  after  the  word  “ad¬ 
judication”,  insert  a  comma  and  the  words :  “upon  a  showing  of  general  relevance 
and  reasonable  scope  of  the  evidence  sought,”. 
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Section  7(c),  page  23,  authorizes  a  presiding  officer  to  require  the  submission 
of  all  or  part  of  the  evidence  in  written  form.  This  is  a  reasonable  provision  and 
strengthens  the  role  of  the  presiding  officer.  However,  he  should  not  be  author¬ 
ized  to  require  the  submission  of  answering  or  rebuttal  evidence  prior  to  the 
completion  of  cross-examination  of  testimony  which  it  is  answering  or  rebutting. 
The  Federal  Power  Commission  has  been  following  this  practice  and  it  has  worked 
uniformly  to  the  disadvantage  of  the  parties  and  of  staff  counsel.  It  is  not  due 
process  and  does  not  serve  the  ends  of  justice.  The  right  of  cross-examination 
should  be  preserved  by  the  amendment  which  we  suggest. 

Suggested  amendment:  In  section  7(c),  page  23,  at  the  end  of  line  21,  change 
the  period  to  a  semicolon  and  add :  “ Provided ,  however,  That  written  evidence  in 
answer  to,  or  rebuttal  of,  prior  evidence  shall  not  be  required  until  cross-examina¬ 
tion  has  been  completed  on  the  evidence  or  testimony  which  it  is  answering  or 
rebutting.” 

Section  8(c)  (1)  authorizes  an  appeal  from  the  decision  of  a  presiding  officer 
through  the  medium  of  exceptions  which  state  specifically  and  concisely,  among 
other  things,  the  manner  in  which  prejudicial  error  was  committed  in  the  con¬ 
duct  of  the  proceeding.  By  requiring  a  showing  to  be  made  that  the  error  was 
“prejudicial,”  the  section  thus  interposes  an  element  which  may  well  deprive  a 
party  of  consideration,  notwithstanding  the  fact  that  the  presiding  officer’s  con¬ 
duct  was  in  error.  What  is  probably  meant  is  merely  that  the  party  filing  the 
exceptions  has  been  hurt,  but  the  injury  comes  from  the  error.  Proof  of  preju¬ 
dice  should  not  be  the  decisive  factor. 

Amendment  suggested:  In  section  8(c)  (1),  page  26,  in  the  first  line  strike  the 
word  “prejudicial”. 

Section  8(c)  (1)  also  authorizes  exceptions  appealing  a  decision  of  a  presiding 
officer  upon  the  ground  (P>)  that  the  findings  or  conclusions  of  material  fact  were 
“clearly  erroneous.”  Much  has  been  written  about  the  clearly  erroneous  doc¬ 
trine.  As  a  practical  matter,  in  the  day-to-day  conduct  of  cases  it  frequently 
happens  that  erroneous  decisions  of  presiding  officers  rest  upon  shadings  of  mean¬ 
ing  and  refinement  of  interpretation  which  would  make  absolute  proof  extremely 
difficult  of  clearly  erroneous  findings  and  conclusions  of  material  fact.  The  fol¬ 
lowing  clause  (C)  merely  calls  for  allegations  that  conclusions  of  law  are  “erro¬ 
neous”  and  allegations  concerning  findings  of  material  facts  should  be  equally 
broad. 

Amendment  suggested:  Clause  (B)  of  section  8(c)(1),  page  26,  should  be 
amended  in  line  3  by  striking  the  word  “clearly”. 

Section  10(a)  gives  to  any  person  “adversely  affected  in  fact”  standing  to  seek 
judicial  review  of  reviewable  agency  action.  Many  present  statutes  give  such  a 
right  to  anv  person  “aggrieved”  by  an  agency  order;  for  example,  Natural  Gas 
Act.  15  U.S.C.  717r ;  Federal  Power  Act.  16  TT.S.C.  8251.  A  considerable  body  of 
law  has  been  developed  to  outline  the  meaning  of  “aggrievement.”  If  the  hill 
intends  to  broaden  or  restrict  the  authorization  for  judicial  review  by  requiring 
a  showing  of  “adverse  effect”,  or  some  other  connotation  of  “aggrievement”  not 
apparent  from  the  proposed  language,  the  bill  should  be  more  precise  in  defining 
what  is  meant  or  the  present  statutory  language  should  be  retained.  Moreover, 
in  view  of  the  present  statutory  authorizations  for  judicial  review  of  adminis¬ 
trative  actions,  the  bill  should  state  whether  the  new  right  to  judicial  review  is 
to  be  in  addition  to  or  in  substitution  of  the  present  right. 

Amendment  suggested :  Amend  section  10(a),  page  29,  lines  23  to  25,  to  read : 
“(a)  Bight  of  Review. — Any  person  aggrieved  by  any  reviewable  agency  action 
shall  have  standing  and  be  entitled  to  judicial  review  thereof.” 

This  report  expresses  the  individual  views  of  the  undersigned  for  the  informa¬ 
tion  of  others  who  may  be  interested.  We  do  not  purport  to  speak  for  any  com¬ 
mittee  or  section  of  any  bar  association.  The  limitations  of  time  and  distance 
have  precluded  our  group  discussion  of  a  number  of  other  practical  problems  of 
administrative  and  I'eview  procedures  which  seem  to  he  treated  inadequately 
in  the  bill.  We  are  in  agreement,  however,  that  the  bill  will  greatly  prolong  con¬ 
tested  administrative  proceedings  and  add  to  the  cost  to  all  parties,  including  the 
agencies  and  those  results  are  not  in  the  public  interest. 

Respectfully  submitted. 

Willard  W.  Gatchell,  Chairman. 

Howard  Anderson. 

Starr  Thomas. 

Robert  H.  Yoijng. 
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June  9,  19135. 


Mr.  Charles  D.  .Ablard, 

Vice  President,  Magazine  Publishers  Association,  Inc. 

New  York,  N.Y. 

Dear  Mr.  Ablard  :  Have  received  your  recent  letter  concerning  S.  1336  and  S. 
1758  and  am  taking  the  liberty  of  inserting  it  in  the  record  of  our  hearings. 

On  behalf  of  the  subcommittee,  may  I  thank  you  and  your  association  for  your 
support  and  assistance  on  this  legislation. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman . 


Magazine  Publishers  Associations,  Inc., 

New  York,  N.Y.,  May  17,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 


Dear  Senator  Long  :  On  behalf  of  the  Magazine  Publishers  Association  and 
the  American  Society  of  Magazine  Editors  which  represent  113  companies  pub¬ 
lishing  over  300  magazines  in  the  United  States,  I  would  like  to  add  our  voice 
in  support  of  section  3  of  S.  1336  and  S.  1S79  pending  before  your  subcommittee 
which  relates  to  public  information. 

Magazine  publishers  and  editors  believe  that  there  should  be  the  maximum 
interchange  of  information  between  the  Government  and  the  people  and  that 
the  magazines  of  our  Nation  are  effective  disseminators  of  information  to  the 
people.  The  purpose  of  section  3  of  the  above  bills  is  to  require  Government 
agencies  to  make  “records  promptly  available  to  any  person”  unless  that  infor¬ 
mation  falls  within  certain  specified  exempted  categories.  For  too  long,  too 
many  Government  agencies  have  unduly  restricted  the  availability  of  informa¬ 
tion.  Much  of  this  has  been  to  protect  officials  from  criticism  in  the  press  with¬ 
out  any  substantial  security  reason  for  withholding  the  information. 

When  the  Administrative  Procedure  Act  (5  U.S.C.  1001  et  seq.)  was  enacted 
in  1946,  the  Senate  Judiciary  Committee  described  the  basic  intent  of  the  public 
information  section  of  that  act  as  follows : 

“*  *  *  that  administrative  operations  and  procedures  are  public  property 
which  the  general  public  *  *  *  is  entitled  to  know  or  have  the  ready  means 
of  knowing  with  definiteness  and  assurance.”  ( S.  Doc.  248,  79th  Cong.,  2d  sess., 
p.  198,  1946.) 

The  House  Judiciary  Committee  explained  that:  “all  administrative  opera¬ 
tions  should  as  a  matter  of  policy  be  disclosed  to  the  public  except  as  secrecy 
may  obviously  be  required.”  (Id.  251-252.) 

The  expectations  expressed  in  those  reports  have  not  been  fulfilled.  The  act 
which  was  to  have  made  information  available  has  been  used  as  authority  for 
withholding  thus  necessitating  amendments  such  as  are  included  in  the  bills 
under  consideration. 

Magazine  publishers  and  editors  seek  no  special  privileges  on  access  to  Gov¬ 
ernment  information.  We  recognize  the  need  for  restriction  of  certain  informa¬ 
tion  for  security  purposes.  However,  we  believe  that  all  categories  of  infor¬ 
mation  which  are  not  specifically  exempted  raider  the  Constitution  or  the  pro¬ 
visions  of  section  3  of  the  above  bills  should  be  available  to  the  public  and 
the  press. 

The  enactment  of  S.  1336  and  S.  1879  would  recognize  the  right  of  the  public 
to  information  relating  to  the  operation  of  its  Government.  We  support  its 
enactment. 

Sincerely, 


Charles  D.  Ablard. 


Statement  of  Vincent  T.  Wasilewski,  President  of  the  National  Association 
of  Broadcasters,  in  Connection  With  S.  1160,  S.  1336,  and  S.  1879 

This  statement  is  presented  by  Vincent  T.  Wasilewski  as  president  of  the 
National  Association  of  Broadcasters.  The  National  Association  of  Broadcasters, 
or  NAB,  is  a  nonprofit  corporation  whose  members  include  2,141  AM,  864  FM, 
and  452  television  stations,  and  all  the  national  radio  and  television  networks 
in  the  United  States. 
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The  NAB  supports  S.  1160,  introduced  by  Senator  Long  of  Missouri  for  him¬ 
self  and  Senators  Bartlett,  Bayh,  Boggs,  Burdick,  Case,  Dirksen,  Ervin,  Fong, 
Hart,  Metcalf,  Morse,  Moss,  Nelson,  Neuberger,  Proxmire,  Itibicoff,  Smathers, 
and  Symington.  The  NAB  also  supports  section  3  of  S.  1336  introduced  by 
Senator  Dirksen  and  Senator  Long  of  Missouri,  and  it  looks  with  favor  upon 
the  general  objective  of  S.  1S79  introduced  by  Senator  Ervin.  S.  1160  and 
S.  1336  would  define  clearly  the  responsibility  of  Federal  officers  and  agencies 
to  make  information  available  to  the  public ;  they  would  provide  a  procedure 
to  compel  the  production  of  information  improperly  withheld;  and  they  would 
provide  that  agency  organization,  policies,  procedures,  rules,  opinions,  and 
orders  be  accessible  to  the  public. 

The  National  Association  of  Broadcasters  and  its  Freedom  of  Information 
Committee  have  long  been  opposed  to  any  barriers  to  a  free  flow  of  information 
from  Government  to  the  American  people.  Broadcasters,  as  responsible  journal¬ 
ists,  are  dedicated  to  serving  and  protecting  the  interest  of  the  public  in  gaining 
access  to  information  that  is,  or  of  right  ought  to  be,  public. 

While  it  is  recognized  that  one  of  the  basic  purposes  of  the  Administrative 
Procedure  Act  was  to  require  agencies  to  keep  the  public  informed  about  their 
proceedings,  there  has  been  legitimate  concern  over  the  years  that  the  excep¬ 
tions  and  qualifications  in  the  public  information  section  of  the  act  have  served 
in  some  cases  to  suppress  information  in  which  the  public  has  a  legitimate 
interest,  rather  than  to  make  it  available  as  the  Congress  intended. 

The  problem  of  availability  to  the  public  of  Government  information  has 
been  before  the  Congress  for  several  years.  In  the  85tli  Congress  an  amendment 
to  the  “housekeeping”  statute  (5  U.S.C.  22)  was  enacted  to  prevent  agencies 
from  using  this  statute  as  a  basis  for  withholding  information.  NAB  endorsed 
and  actively  supported  that  measure,  but  efforts  to  enact  legislation  defining 
in  adequate  terms  a  general  public  information  policy  for  Government  agencies 
have  not  been  successful. 

An  informed  people,  capable  of  self-government,  is  the  cornerstone  of  Amer¬ 
ican  democracy.  Not  only  must  voters  have  information  upon  which  to  judge 
the  qualifications  of  their  elected  representatives ;  they  must  also  know  about 
the  affairs  of  Government  in  order  to  render  other  vital  judgments. 

Administrative  law  in  the  United  States  is  a  growing  body  of  information 
which  affects  the  daily  lives  of  all  the  people.  It  has  been  wisely  said  that  to  be 
just,  the  law  must  be  certain.  And  if  the  law  is  to  be  certain,  it  must  be  known. 
The  actions  of  administrative  agencies  intended  to  govern  the  rights  of  our  citi¬ 
zens  must  be  spread  upon  the  public  record. 

We  recognize  the  need  for  carefully  designed  exceptions  which  S.  1160  and 
section  3  of  S.  1336  include.  The  NAB  does  not  propose,  and  no  responsible 
journalist  proposes,  that  our  Government  lay  the  national  security  bare  to 
potential  enemies.  Neither  do  we  seek  to  disrupt  the  orderly  procedures  of 
government  or  expose  information  which  is  private  in  nature.  Thus  we  view 
section  3(e)(4)  as  an  essential  part  of  both  bills. 

In  the  broadcasting  industry,  there  are  increasing  demands  from  the  licensing 
agency  for  information  of  a  confidential  business  nature.  This  information  con¬ 
cerns  financial  activities  and  business  operations.  At  present  under  section 
0.417  of  the  Rules  of  the  Federal  Communications  Commission  such  information 
is  not  open  to  public  inspection.  This  policy  has  the  same  logical  basis  as  that 
expressed  in  section  6103  of  the  Internal  Revenue  Code  which  provides  that,  for 
reasons  of  public  policy,  tax  returns  are  not  open  to  examination  and  inspection. 
The  subcommittee  should  make  clear  its  intent  in  approving  this  legislation  that 
section  3(e)  (4)  excepts  from  operation  of  the  act  all  information  submitted  in 
confidence  pursuant  to  statute  or  administrative  rules  or  regulations,  the  dis¬ 
closure  of  which  would  be  a  violation  of  personal  privacy. 

Over  the  years  there  have  been  numerous  instances  of  unjustifiable  withhold¬ 
ing  of  information  by  government  offices.  Some  cases  are  very  serious — others 
simply  ludicrous.  The  natural  enemies  of  an  informed  public  are  seci’ecy  with¬ 
out  legitimate  reason,  automatic  overclassification,  “leaks,”  anonymous  spokes¬ 
men,  “handouts”  that  do  not  tell  the  whole  story,  and  old-fashioned  laziness. 
Some  officials  find  it  easier  to  draw  the  blinds  than  to  keep  the  house  in  order, 
and  complacent  newsmen  find  it  easier  to  rely  on  handouts  and  leaks  than  to  seek 
the  whole  truth. 

We  believe  that  the  spirit  of  the  proposed  law  is  at  least  as  important  as  its 
letter.  In  some  way  there  must  be  infused  into  all  branches  of  government  a 
dedication  to  disclosure  of  the  truth  to  the  American  people.  Every  officer  of 
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government  should  know  that  it  is  his  duty  to  conceal  only  that  which  the  law 
requires  be  concealed.  All  else  belongs  to  the  people.  The  doctrine  of  freedom 
of  information  ought  to  be  confirmed  in  law. 


National  Editorial  Association, 

Washington,  D.C.,  May  IS,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure  of  the  Com¬ 
mittee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Long  :  It  has  been  my  privilege  and  that  of  Mr.  Walter  Potter, 
publisher,  Culpeper,  Va.,  Star  Exponent,  and  chairman  of  the  National  Editorial 
Association  Legislative  Committee,  to  appear  on  two  occasions  before  your  sub¬ 
committee  to  advise  you  of  the  support  of  our  membership.  Specifically  we 
expressed  our  favor  with  S.  1666  sponsored  by  you  and  several  of  your  colleagues 
in  the  88th  Congress  and  passed  unanimously  by  the  Senate  last  year. 

Again  we  wish  to  be  recorded  as  supporting  S.  1160  and  the  companion  section 
3  of  S.  1336  now  being  considered  and  which  requires  that  Government  agencies 
make  records  available  to  the  public,  subject  to  certain  specific  restrictive 
language. 

To  review  our  position  : 

On  October  30,  1963,  Mr.  Potter  and  I  appeared  before  your  subcommittee  to 
advise  you  that  our  more  than  6,600  weekly  and  community  daily  newspapers 
have  been  informed  of  the  bill  then  under  discussion  (a  hill  almost  identical 
with  S.  1160)  and  that  explanatory  articles  had  been  carried  in  the  publications 
of  the  association. 

Full  discussion  of  this  pending  legislation  wras  held  with  representatives  of 
several  hundred  newspapers  at  the  1963  fall  meeting  of  the  association  in 
Memphis.  At  this  meeting  the  NEA  passed  unanimously  a  resolution  commend¬ 
ing  you  and  your  fellow  committee  members  for  vigorously  spronsoring  this 
legislation. 

We  quote  briefly  from  our  statement  of  that  date : 

“As  the  voice  of  the  hometown  press.  NEA  is  particularly  concerned  about 
denial  of  access  to  information  at  the  local  level  *  *  *  The  Federal  Govern¬ 
ment  has  representatives  in  every  county  of  the  Nation,  all  of  whom  wrould  be 
affected  by  this  bill  *  *  *. 

“All  of  these  Federal  officials  are  prospective  news  sources  *  *  *  and  all  of 
these  officials  are  hound  by  rules  established  in  Washington.  This  bill  does  not 
just  affect  the  headquarters  bureaucrats  but  those  in  the  field  as  well  *  * 

We  also  pointed  out  that  NEA’s  interest  in  this  legislation  is  the  byproduct 
effect  that  Federal  practices  have  upon  State  and  local  practices.  Newrs  sup¬ 
pression  at  the  national  level  begets  news  suppression  at  the  local  level. 

In  the  32  years  since  I  first  came  to  Washington,  D.C.  to  work  for  a  newspaper 
in  March  1933,  I  have  seen  agencies  and  bureaus  of  Federal  Government  pro¬ 
liferate  under  the  goading  pressures  of  a  depression,  recovery,  wrnrld  wrar,  over¬ 
seas  police  actions,  atomic  energy,  and  space  rocketry. 

If  we  had  the  knowledge  then  that  wre  have  now7  of  the  tremendous  changes  in 
government  that  have  occurred  in  these  last  three  decades  wre  may  well  have 
incorporated  the  necessary  safeguards  in  the  legislation  creating  all  these  new 
bodies  of  government. 

But.  the  need  for  haste  to  get  the  task  underway,  and  the  pressures  for  action 
prevented  many  new  agencies  from  having  incorporated  in  their  enabling  acts 
an  example  of  which  we  cite — namely,  section  303  of  Public  Law  85-568  creating 
the  National  Aeronautics  and  Space  Agency.  It  reads : 

“Sec.  303.  Information  obtained  or  develoned  by  the  Administrator  in  the 
performance  of  his  functions  under  the  Act  shall  be  made  available  for  public 
inspection,  except  (A)  information  authorized  or  required  by  Federal  statute 
to  be  withheld,  and  fB)  information  classified  to  protect  the  national  security: 
Provided.  That  nothing  in  this  Act  shall  authorize  the  withholding  of  information 
by  the  Administrator  from  the  duly  authorized  committees  of  the  Congress.” 

Would  that  more  language  of  this  kind  were  to  be  found  for  other  boards, 
agencies,  and  commissions  of  the  Federal  Government. 

On  July  21,  1964,  we  wrote  to  you  that  “we  ("NEA)  are  somewdiat  perturbed 
that  your  committee  seems  to  have  leaned  over  backward  to  write  into  the  bill 
safeguards  urged  by  departments  and  agencies  of  the  Federal  Government.” 
At  the  same  time  we  complimented  you  on  the  consideration  given  at  our  request 
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to  Richard  Cardwell,  general  counsel  of  the  Hoosier  State  Press  Association  who 
asked  for  unmistakably  “clear  limits  upon  the  definition  of  ‘public  interest’ 
and  the  ‘right  of  privacy.’  ” 

We  reiterate  what  we  said  then — namely,  that  we  must  leave  to  learned 
counsel  the  exact  phrasing  of  this  worthwhile  legislation.  And  we  must  conclude 
with  the  same  remarks  we  made  to  the  House  Foreign  Operations  and  Govern¬ 
ment  Information  Subcommittee,  last  month  when  we  appeared  in  support  of  a 
companion  bill  before  that  committee. 

These  words : 

“This  subject  has  had  a  full  airing.  The  laws  of  this  country  are  made  by 
Congress  and  it  is  high  time  that  secrecy-minded  Federal  officials  are  given  a 
reminder  of  that  fact. 

We  respectfully  submit  that  the  Congress  enact  such  legislation  as  is  con¬ 
tained  in  S.  1160  (and  sec.  3  of  S.  1336).  By  so  doing  you  have  the  support  of 
the  grassroots  press  of  America  and  our  continued  gratitude. 

Most  sincerely, 

Theodore  A.  Serrill, 

Executive  Vice  President  for  Walter  Potter ,  Chairman,  Legislative  Com¬ 
mittee,  on  behalf  of  the  National  Editorial  Association. 


National  Milk  Producers  Federation, 

Washington,  D.C.,  June  1, 19G5. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee,  Administrative  Practice  and  Procedure,  Judiciary 
Committee,  U.S.  Senate,  Wash  ington,  D.C. 

Dear  Senator  Long  :  We  shall  greatly  appreciate  it  if  you  will  place  in  the 
record  of  the  hearing  on  S.  1336,  this  statement  opposing  the  bill. 

The  National  Milk  Producers  Federation  is  a  national  farm  organization.  It 
represents  dairy  farmers  and  the  dairy  cooperative  associations  which  they  own 
and  operate  and  through  which  the  act  together  to  process  and  market  the  milk 
and  butter  fats  produced  on  their  farms. 

The  federation  is  directly  concerned  with  the  administration  and  operation  of 
Federal  milk  marketing  orders  issued  under  the  authority  of  the  Agricultural 
Marketing  Agrement  Act  of  1937. 

In  general,  these  orders  insure  orderly  marketing  of  milk  in  metropolitan  areas 
by  providing  Federal  supervision  over  prices  paid  to  dairy  farmers  for  milk.  The 
price  for  milk  utilized  for  fluid  consumption  is  higher  than  that  used  in  the  manu¬ 
facture  of  dairy  products.  The  Federal  orders  set  the  minimum  price  for  each 
class  of  milk  and  the  market  administrators  in  the  respective  markets  see  that 
each  procesor  pays  the  eorect  price  on  the  portions  of  milk  used  in  each  class. 

The  proceeds  of  all  milk  delivered  by  all  farmers  on  the  market  is  pooled,  and 
a  blend  price  paid  to  the  fanners.  Thus  all  farmers  share  equally  in  the  use 
made  of  milk  in  the  market  without  regard  to  the  actual  use  made  of  any  particu¬ 
lar  milk.  In  some  markets  the  milk  is  pooled  as  to  all  farmers  supplying  each 
processor  rather  than  as  to  all  farmers  supplying  all  processors. 

The  result  is  a  stabilized  market  at  the  farmer  level  because  all  farmers  share 
alike  in  the  pooled  milk  and  are  not  pited  against  each  other.  Furthermore, 
processors  in  the  regulated  markets  compete  on  equal  terms  since  the  basic  cost 
of  milk  to  each  is  the  same.  One  important  aspect  of  the  Federal  order  program 
is  that  the  minimum  price  to  the  farmers  tends  to  isolate  the  farmers  against 
price  wars  between  competing  processors.  Otherwise,  these  conflicts  are  often 
wraged  at  the  fanners’  expense. 

The  Federal  order  program  is  very  important  to  the  Nation  as  a  whole  because 
it  assures  adequate  supplies  to  high-quality  milk  at  prices  which  are  reasonable 
both  to  consumers  and  the  farmers. 

The  Department  of  Agriculture  administers  the  program  from  a  national  level 
while  market  administrators  under  the  direction  of  the  Department  of  Agriculture 
administer  the  orders  at  the  local  levels. 

There  are  in  effect  about  75  Federal  milk  marketing  orders.  They  regulate 
roughly  half  of  the  milk  marketed  in  the  Lhiited  States.  Milk  regulated  under 
the  orders  in  1964  was  approximately  54.4  billion  pounds  having  a  value  of  over 
$2  billion. 

The  regulation  of  this  milk  is  extremely  delicate  and  requires  expert  knowledge 
and  administrative  discretion.  In  addition  to  providing  for  the  needs  of  in- 
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dividual  markets,  the  various  markets  must  be  kept  closely  related  to  each  other 
to  avoid  undesirable  shifts  of  supplies  between  markets. 

Marketing  orders  are  issued  after  a  hearing  and  upon  a  hearing  record  as  pro¬ 
vided  in  the  statute.  They,  therefore,  would  fall  under  the  formal  requirements 
for  rulemaking  set  out  in  section  7  of  the  proposed  bill. 

S.  1336,  if  enacted  in  its  present  form,  would  present  serious  problems  in  the 
administration  of  Federal  milk  marketing  orders  including  those  summarized 
below. 

Reenactment  with  some  rewording  of  the  whole  Administrative  Procedure  Act 
by  adoption  of  S.  1336  may  raise  new  questions  of  interpretation  which  now  are 
settled  by  precedents. 

A  formalized  judicial  type  of  procedure  has  one  value  with  respect  to  ad¬ 
judicatory  matters  which  are  more  or  less  adversary  in  nature  and  adapted  to 
court  procedure.  Rulemaking,  however,  is  quite  another  matter,  because  here 
the  hearing  is  legislative  in  character  rather  than  judicial.  Marketing  order 
hearings  are,  in  effect,  an  extension  of  the  legislative  process.  Congress  having 
adopted  general  rales  and  directed  the  agency  to  develop  the  details  and  tit  them 
to  the  respective  markets. 

We  are  concerned  about  whether  the  proposed  administrative  procedures  would 
extend  to  the  administrators  in  the  individual  markets.  If  so,  regulation  of 
the  markets  would  be  seriously  impaired.  Decisions  made  by  the  administrators 
range  from  billing  processors  for  milk  based  on  audits  to  apportioning  proceeds 
of  milk  among  the  farmers. 

The  requirement  of  S.  1336  that  initial  decisions  in  rulemaking  be  made  by 
the  hearing  officer  would  be  impractical  in  the  case  of  Federal  milk  marketing 
orders.  The  decisions  are  made  now  by  the  Secretary  of  Agriculture.  This 
is  necessary  because  of  the  very  great  importance  of  keeping  markets  alined 
and  the  need  to  provide  a  uniform  policy. 

There  also  is  need  to  coordinate  the  order  programs,  with  the  sector  of  the 
dairy  industry  which  is  not  subject  to  such  regulation. 

Section  10(a)  of  S.  1336  would  permit  judicial  review  to  any  person  adversely 
affected  in  fact  by  any  reviewable  agency  action.  This  would  create  problems 
with  respect  to  Federal  milk  marketing  orders  where  review  is  restricted  and 
processors  are  required  first  to  exhaust  an  administrative  review  remedy  pro¬ 
vided  in  the  statute. 

The  statute  also  provides  that  the  marketing  order  can  be  enforced  while  re¬ 
view  proceedings  are  pending.  The  purpose  of  the  statute  is  to  put  an  end  to 
disorderly  marketing.  Any  provision  which  permits  disorderly  marketing  to 
continue  pending  review  or  other  time-consuming  procedures  would  be  con¬ 
trary  to  the  objective  of  the  statute  and  not  in  the  public  interest. 

The  bill  places  great  emphasis  on  formal  procedure  over  substance.  Section 
10(e)  provides  that  a  reviewing  court  shall  hold  unlawful  and  set  aside  agency 
action  found  to  be  without  observance  of  procedures  required  by  law.  There 
is  no  limitation  here  that  the  procedural  defect  shall  have  been  substantial 
or  have  contributed  to  the  decision  which  the  complaining  party  wishes  to  set 
aside. 


Elevating  procedure  over  substance  would  be  a  reversal  of  the  important 
trend  which  has  been  developing  in  the  last  few  years  to  attach  less  importance 
to  form  and  more  to  substance. 

The  following  quotation  from  the  policy  resolutions  of  the  federation  states 
quite  clearly  our  position. 

“The  federation  is  opposed  to  changes  in  the  procedures  relating  to  Federal 
milk  marketing  orders  which  would  make  them  more  judicial  or  place  decisions 
as  to  the  details  of  milk  marketing  regulations  in  the  hands  of  judicial  rather 
than  milk  marketing  experts.” 

Sincerely, 


E.  M.  Norton,  Secretary. 


National  Press  Photographers  Association,  Inc., 

May  17,  1965. 

Senator  Edward  Y.  Long, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Long  :  Thank  you  for  your  letter  of  May  5  regarding  the  hear¬ 
ings  involving  freedom  of  the  press. 

Going  along  with  your  thinking,  I  feel  that  this  letter  will  suffice  to  set  forth 
that  the  National  Press  Photographers  Association  endorses  the  legislation  being 
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considered,  feeling  that  anything  that  intends  to  guarantee  the  right  of  the 
public  to  know  is  in  the  best  interests  of  this  Nation. 

Sincerely  yours, 

Ollie  Atkins, 

Chairman,  Freedom  of  Information  Committee. 


May  5,  1965. 


Mr.  Ollie  Atkins, 

President,  Freedom  of  Information  Committee, 
National  Press  Photographers,  Fairfax,  Va. 


Dear  Mr.  Atkins  :  Thank  you  most  sincerely  for  your  recent  letter. 

Do  not  believe  it  will  be  necessary  to  have  a  representative  at  our  hearings, 
but  a  statement  on  behalf  of  your  association  would  certainly  be  helpful. 

Believe  normally  that  “copying”  would  be  by  means  of  a  reproduction  ma¬ 
chine.  However,  if  facilities  are  available,  I  see  no  reason  why  documents  could 
not  be  either  photostated  or  photographed.  Modern  photography  being  what  it 
is,  I  can  foresee  circumstances  where  making  copies  would  be  safer  and  easier 


by  photographing  than  any  other  way. 

We  look  forward  to  any  statement  you  might  wish  to  submit. 

Kind  regards. 

Sincerely, 

Edward  V.  Long,  Chairman. 


National  Press  Photographers  Association,  Inc., 

April  5,  1965. 

Senator  Edward  V.  Long, 

Senate  Office  Building, 

Washington,  D.C. 


Dear  Senator  Long  :  Thank  you  for  your  letter  of  March  30  with  regard  to  the 
freedom  of  information  bills  pending  in  Congress. 

Just  last  week  Joe  Costa  represented  the  National  Press  Photographers  Asso¬ 
ciation  before  the  Moss  committee  on  this  same  general  subject. 

We  are  certainly  in  favor  of  these  bills  which  tend  to  give  the  public  more 
sight  into  government  operations  of  all  kinds.  Looking  through  S.  1336  I  just 
wonder  if  in  the  section  entitled  “Public  Information”  and  specifically  on  page  5, 
line  5,  that  information  includes  the  right  to  make  photographs.  On  page  6, 
line  3,  it  mentions  “public  inspection  and  copying.”  I  ask,  Does  copying  mean 
the  right  to  photograph? 

We  have  found  in  past  experience  that  unless  the  word  “photograph”  is  in¬ 
cluded  in  public  instructions,  it  often  takes  a  group  of  Philadelphia  lawyers  to 
interpret  the  instructions  so  that  the  right  to  photograph  is  allowed.  Except  for 
this,  the  bill  certainly  meets  with  our  approval  and  we  endorse  it  heartily. 

If  you  feel  you  would  like  a  representative  of  our  organization  to  testify  from 
the  visual  media’s  point  of  view,  I  shall  be  happy  to  have  a  competent  representa¬ 
tive  appear  before  the  committee  at  your  pleasure. 

Sincerely  yours, 


Ollie  Atkins, 

Chairman,  Freedom  of  Information  Committee. 


New  England  Press  Association, 

Northeastern  University, 
Boston,  Mass.,  June  16,  1965. 

Senator  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Long  :  I  am  writing  to  have  the  New  England  Press  Association 
placed  on  record  as  enthusiastically  supporting  your  freedom  of  information 
legislation,  bills  S.  1160  and  S.  1336. 

The  New  England  Press  Association  numbers  nearly  200  weekly  and  commu¬ 
nity  daily  newspapers  in  the  6-State  area  and  its  members  have  been  following 
with  great  interest  your  repeated  efforts  on  behalf  of  the  people’s  right  to  know. 
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You  are  to  be  commended  for  your  diligent  and  effective  work  in  this  regard. 
This  is  truly  a  public  service. 

As  you  well  know,  one  of  the  major  responsibilities  of  a  free  press  in  an 
enlightened  society  is  to  help  keep  the  flow  of  information  moving.  This  flow 
from  our  Government  is  not  possible,  however,  if  the  information  is  stopped  at 
its  source.  The  Founding  Fathers  of  our  country  were  well  aware  of  this  as 
have  been  the  courts  over  the  decades.  Now  is  the  time  for  our  legislative  branch 
of  Government  to  recognize  this  problem.  You  have  recognized  it  and  are  doing 
something  about  it. 

On  behalf  of  the  more  than  2  million  New  Englanders  served  by  our  news¬ 
papers,  we  salute  you  for  what  you  are  doing  and  wish  you  Godspeed  in  your 
efforts. 

Sincerely  yours, 


George  Speers,  General  Manager. 


Statement  by  Ralph  Sewell,  National  President  of  Sigma  Delta  Chi  ;  Julius 

Frandsen,  Chairman  of  the  SDX  Freedom  of  Information  Committee  ; 

and  Clark  Mollenhoff,  Vice  Chairman,  in  Support  of  S.  1160  and  the 

Information  Provisions  of  S.  1336 

Sigma  Delta  Chi,  the  professional  journalism  society  of  17,000  news  reporters, 
editors,  and  others,  favors  the  legislation  proposed  by  Senator  Long  and  others 
to,  as  stated  in  S.  1160,  “clarify  and  protect  the  right  of  the  public  to  infor¬ 
mation.” 

The  intent  of  the  legislation  as  spelled  out  by  the  Senate  Committee  on  the 
Judiciary  in  the  report  of  July  22,  1964,  on  S.  1666  is  certainly  in  the  spirit  of 
open  government  and  is  a  step  forward  in  the  general  area  of  freedom  of 
information. 

We  were  encouraged  by  the  Senate’s  passage  of  S.  1666  last  year,  and  hope 
very  much  that  S.  1160  (or  the  equivalent  language  as  incorporated  in  S.  1336) 
will  be  finally  enacted  by  this  session  of  Congress. 

We  urge  passage  of  this  legislation,  even  though  ait  the  same  time  we  urge 
the  committee  to  take  a  closer  look  at  some  of  the  language  covering  exceptions. 

We  are  particularly  pleased  with  those  sections  of  the  bills  that  are  designed 
to  make  it  possible  for  citizens  or  representatives  of  news  media  to  go  into  the 
Federal  court  to  force  the  production  of  information  that  is  not  covered  by  one 
of  the  eight  exempted  areas. 

Of  course,  it  would  be  preferable  if  there  were  no  exempted  areas  of  informa¬ 
tion  and  if  this  legislation  could  be  drawn  to  force  all  government  to  be  bandied 
in  the  open.  We  are  realistic  about  the  need  for  some  exemptions,  but  believe 
that  the  list  of  exemptions  should  be  as  small  as  is  possible  and  as  specific  as 
possible. 

If  the  categoi'ies  of  exemptions  are  spelled  out  in  too  vague  a  manner,  we  know 
from  past  experience  that  there  will  be  great  danger  that  some  bureaucrats  will 
use  these  new  laws  to  make  broad  new  claims  of  a  legal  right  for  unjustified 
secrecy. 

While  we  understand  the  arguments  behind  each  of  the  eight  exempt  areas, 
we  wish  to  point  0ut  that  it  is  likely  that  there  will  be  abuse  and  distortion  of 
these  exemptions  unless  the  legislative  history  is  so  clear  that  it  cannot  be  mis¬ 
interpreted.  We  recall  that  the  so-called  housekeeping  statute,  5  U.S.C.  22,  -was 
not  intended  to  be  a  law  to  authorize  the  withholding  of  information  from  the 
press  or  the  public.  However,  a  survey  by  Senate  and  House  committees  a  few 
years  ago  demonstrated  clearly  that  officials  of  the  executive  branch  of  govern¬ 
ment  were  taking  a  few  phrases  in  that  law  and  twisting  them  into  misguided 
legal  opinions  authorizing  the  withholding  of  Government  information  and  docu¬ 
ments. 

Regardless  of  the  intent  of  the  sponsors  in  introducing  this  legislation,  we 
know  that  it  is  possible  that  this  legislation  can  be  warped  into  something  not 
intended  by  the  men  who  introduced  it.  There  will  always  be  a  few  political 
figures  who  wish  to  stretch  or  distort  the  law  to  hide  their  crimes  or  mismanage¬ 
ment.  There  will  always  be  some  bureaucrats  who  will  take  the  view  that  the 
Government  agency  that  pays  their  salaries  has  become  their  personal  property, 
and  is  not  subject  to  examination  and  criticism  by  the  public,  Congress,  or  the 
press. 
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With  that  reality  in  mind,  let  us  examine  each  of  the  categories  of  exception. 

Certainly  we  could  not  quarrel  with  a  provision  that  permits  the  withholding 
of  information  when  it  is  deemed  essential  for  the  protection  of  the  national  de¬ 
fense  or  foreign  policy.  However,  even  as  we  agree  that  this  secrecy  is  needed, 
we  should  understand  that  the  claim  of  “national  security”  has  been  used  to  hide 
mismanagement  in  the  past.  All  of  us  can  remember  some  incidents  when  “na¬ 
tional  security”  demanded  that  there  be  no  discussion  of  certain  information 
when  disclosure  tended  to  embarrass  an  administration.  However,  we  have  seen 
the  same  type  of  information  distributed  freely  by  a  President,  a  Defense  Secre¬ 
tary,  or  a  Secretary  of  State  when  it  served  the  political  purposes  of  an  admin¬ 
istration. 

The  second  exception  relates  to  the  internal  personnel  rules  and  practices  of 
an  agency  of  Government.  There  are  many  personnel  cases,  and  there  are  some 
rules  and  practices  that  probably  should  not  be  made  a  matter  of  public  discus¬ 
sion.  However,  this  appears  to  be  a  broad  exception  that  could  be  stretched  to 
hide  all  types  of  arbitrary  and  unfair  activities  in  the  handling  of  Government 
personnel. 

The  third  exception  deals  with  protecting  those  matters  which  are  “specifically 
exempted  from  disclosure  by  statute.”  This  is  less  susceptible  to  any  general  mis¬ 
interpretation  since  the  withholding  is  under  specific  statutes. 

The  fourth  exception  deals  with  “trade  secrets  and  commercial  or  financial  in¬ 
formation  obtained  from  the  public  and  privileged  or  confidential.”  This  provi¬ 
sion  would  seem  to  follow  an  agreed  area. 

The  fifth  exception  would  exempt  “intraagency  or  interagency  memorandums 
or  letters  dealing  solely  with  matters  of  law  or  policy.”  Even  if  this  is  closely 
restricted  in  its  application,  it  can  be  used  to  hide  a  great  deal  of  information 
dealing  with  legal  opinions  and  policy.  It  is  often  the  erratic  policy  papers 
or  the  cleverly  worded  legal  opinion  that  is  the  key  document  in  such  contro¬ 
versies  as  the  tax  scandals,  the  Dixon-Yates  scandal,  the  stockpiling  scandals,  or 
the  Billie  Sol  Estes  scandals.  The  danger  of  the  broadest  secrecy  flowing  from 
this  exception  should  be  aparent  to  anyone  who  has  examined  the  details  of 
these  scandals.  The  argument  that  all  agency  business  cannot  be  carried  on 
“in  a  goldfish  bowl”  may  have  some  merit  from  a  standpoint  of  efficiency. 
However,  it  is  a  short  step  to  the  philosophy  the  secrecy  promotes  efficiency,  and 
that  therefore  secret  government  is  something  that  should  be  promoted.  It  is 
precisely  that  philosophy  that  we  are  trying  to  end  by  supporting  the  pending 
legislation. 

Exception  six  is  for  the  purpose  of  protecting  “personnel  and  medical  files 
and  similar  files  the  disclosure  of  which  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.”  We  have  no  quarrel  with  the  exception  if  ad¬ 
ministered  within  the  spirit  of  the  report  issued  by  the  Senate  Judiciary  Com¬ 
mittee  last  year,  but  we  are  aware  of  how  this  so-called  protection  of  personnel 
files  has  been  twisted  in  the  past.  The  secrecy  is  for  the  purpose  of  protecting 
the  individual  government  employee  from  embarrassment  an  dfrom  “unwarranted 
invasion  of  personal  privacy.”  Yet,  the  secrecy  on  personnel  files  has  often 
been  used  to  the  detriment  of  the  individual  Government  employee  who  has 
been  barred  from  seeing  his  own  file,  and  has  been  prevented  from  letting  his 
own  lawyer  or  doctor  examine  his  personnel  files.  It  is  well  to  keep  some  of 
those  more  unfortunate  experiences  in  mind  as  classic  examples  of  what  should 
not  be  done  in  administering  the  exceptions. 

There  is  no  quarrel  with  the  exemption  for  investigatory  files. 

Exception  eight  deals  with  the  insuring  of  a  secrecy  on  reports  submitted  by 
financial  institutions  to  the  Government  agencies  responsible  for  regulating  and 
supervising  these  financial  institutions.  This  would  appear  to  be  a  reasonable 
exception  to  assure  the  banking  institutions  that  the  information  submitted 
on  a  confidential  basis  to  a  regulatory  authority  will  not  be  distributed  publicly 
to  the  detriment  of  the  firm  submitting  the  material.  Of  course,  there  are  in¬ 
stances  when  the  whole  problem  of  reports  must  be  made  public — as  in  the  cur¬ 
rent  McClellan  subcommittee  investigation  of  the  events  surrounding  the  closing 
of  the  San  Francisco  National  Bank.  However,  this  information  should  be 
secret  until  such  unusual  circumstances  exist  that  require  a  full  review  of  all 
acts  by  Federal  bank  examiners  and  all  information  submitted  by  bank  officials. 

We  realize  that  it  would  be  impossible  to  draw  legislation  that  would  be  a 
certain  safeguard  against  all  of  the  tendencies  toward  excessive  secrecy  that 
prevail.  We  hope  that  the  warnings  we  have  given  on  possible  misuse  of  this 
legislation  will  be  helpful,  and  will  alert  the  Senate  and  the  House  to  make 
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the  strongest  possible  legislative  history  in  oposition  to  the  philosophy  of  broad 
withholding. 

We  are  glad  to  see  that  this  legislation  spells  out  clearly  the  right  of  Congress 
to  obtain  even  the  information  in  the  eight  excepted  categories. 

Sigma  Delta  Chi  is  in  agreement  with  what  you  are  trying  to  do  by  this 
legislation,  and  we  are  hopeful  that  it  will  achieve  the  goals  it  is  designed  to 
achieve. 


Western  Oil  and  Gas  Association, 

Los  Angeles,  Calif.,  May  7, 1965. 

Re  section  3  of  S.  1336 ;  S9tli  Congress. 

Hon.  Edward  V.  Long, 

U.S.  Senate,  Subcommittee  on  Administrative  Practices  and  Procedures,  New 
Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Long:  The  Western  Oil  and  Gas  Association  respectfully  sub¬ 
mits  this  statement  for  filing  in  connection  with  the  public  hearings  on  S.  1336, 
the  proposed  bill  to  amend  the  Administrative  Procedure  Act.  We  also  wish  to 
thank  the  committee  for  this  opportunity  to  express  our  views  on  this  proposed 
legislation. 

The  association  is  deeply  appreciative  of  the  great  amount  of  time  and  energy 
which  has  been  spent  in  the  prepration  of  this  measure. 

There  are  many  departments  and  agencies  affected  by  the  bill.  They  exercise 
legislative,  executive,  and  judicial  functions  which  regulate  both  big  and  little 
business. 

The  heart  of  the  matter  to  which  we  speak  is  that  the  people  who  operate 
these  departments  are  able  and  competent  and  should  be  given  adequate  discre¬ 
tion  in  their  operations. 

This  same  view  was  recently  expressed  by  an  administration  spokesman 
whose  testimony  before  the  Subcommitee  on  Foreign  Operations  and  Government 
Information  of  the  Committee  on  Government  Operations,  House  of  Representa¬ 
tives,  on  H.R.  5012,  another  “freedom  of  information”  bill,  which  contains  a 
section  identical  to  the  “trade  secrets”  provision  referred  to  below,  was  reported 
in  the  Los  Angeles  Times  on  March  31,  1965.  Mr.  Norbert  A.  Schlei,  Assistant 
Attorney  General  of  the  United  States,  was  there  quoted  as  saying  that  the 
administration  is  “unalterably  opposed”  to  legislation  which  would  permit  public 
inspection  of  most  Federal  department  records.  He  said  that,  while  the  admin¬ 
istration  appreciates  “the  public’s  right  to  know,”  it,  nevertheless,  is  committed 
to  the  view  that  the  public  interest  can  only  be  protected  if  the  executive  branch 
of  the  Government  retains  a  degree  of  discretion  as  to  what  should  and  should 
not  be  made  public.  He  added  that  “the  situation  is  too  complicated  to  be  re¬ 
solved  by  a  set  of  rules  written  into  law.”  With  this  latter  statement,  we  are  in 
complete  agreement  if  that  law  were  to  be  one  of  stereotyped  inflexibility. 

From  the  foregoing,  it  is  obvious  that  we  are  not  here  concerned  with  S.  1336 
in  its  entirety,  but  only  with  section  3  of  the  act,  covering  public  information. 
More  accurately,  perhaps,  we  are  concerned  with  the  legislative  history  of  simi¬ 
lar  legislation  which  underscores  the  dangers  inherent  in  section  3  of  S.  1336. 

S.  1666  was  introduced  on  June  4,  1963,  for  the  purpose  of  amending  section  3 
of  the  Administrative  Procedure  Act.  Its  provisions  are  much  like  those  con¬ 
tained  in  the  comparable  section  of  S.  1336.  This  is  particularly  true  in  the  case 
of  section  3(c)  (4)  of  S.  1666  and  section  3(e)  (4)  of  S.  1336,  relating  to  the  so- 
called  "trade  secrets.” 

As  amended,  S.  1666  provides  that  there  shall  be  exempt  from  disclosure  “trade 
secrets  and  other  information  obtained  from  the  public  and  customarily  privileged 
or  confidential.” 

S.  1336  exempts  “trade  secrets  and  commercial  or  financial  information  ob¬ 
tained  from  the  public  and  privileged  or  confidential.” 

While  we  found  some  solace  in  these  words  when  first  read,  our  pertubation 
again  arose  upon  reading  the  Senate  Committee  on  the  Judiciary  Report  No. 
1219,  to  accompany  S.  1666,  dated  July  22,  1964.  That  report  makes  it  quite 
clear  that  it  was  not  the  legislative  intent  to  give  to  the  quoted  words  their  full 
significance,  but  rather  that  their  usage  should  be  sharply  restricted  and  confined 
to  the  specific  situations  described  in  the  report. 

On  page  6  of  the  report  we  find  the  following : 

“This  exception  is  necessary  to  protect  the  confidentiality  of  information  which 
is  obtained  by  the  Government  through  questionnaires  or  other  inquiries,  but 
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which  would  customarily  not  be  released  to  the  public  by  the  person  from  whom 
it  was  obtained.  This  would  include  business  sales  statistics,  inventories,  cus¬ 
tomer  lists,  and  manufacturing  processes.  It  would  also  include  information 
eutomarily  subject  to  the  doctor-patient,  lawyer-client,  and  other  such  privileges. 

To  the  extent  that  the  information  is  not  covered  by  this  or  the  other  excep¬ 
tions,  it  would  be  available  to  public  inspection,  subject  to  the  payment  of  lawfully 
prescribed  fees  to  cover  the  expense  of  making  the  information  available,  such  as 
bringing  it  from  storage  warehouses.”  [Emphasis  added.] 

That  the  committee  quite  clearly  intended  that  the  “trade  secrets”  exemption 
should  be  given  this  restricted  interpretation  is  further  evidenced  by  its  statement 
in  the  report  at  page  8  where  it  is  said  that  the  purpose  of  the  bill  (S.  1666)  is  “to 
establish  a  general  philosophy  of  full  agency  disclosure  unless  information  is 
exempted  under  clearly  delineated  statutory  language  *  * 

On  the  other  hand,  the  present  provisions  of  the  Administrative  Procedure  Act 
(as  set  forth  in  5  United  States  Code  Annotated)  provide  in  subsection  1002(b) 
that : 

“Every  agency  shall  publish  or,  in  accordance  with  published  rule,  make  avail¬ 
able  to  public  inspection  all  final  opinions  or  orders  in  the  adjudication  of  cases 
(except  those  required  for  good  cause  to  be  held  confidential  and  not  cited  as 
precedents)  and  all  rules.”  [Emphasis  added.] 

In  commenting  upon  this  provision,  the  report  states  that  “Although  sub¬ 
section  (b)  requires  the  agency  to  make  available  to  public  inspection  ‘all  final 
opinions  or  orders  in  the  adjudication  of  cases,’  it  negates  this  comment  by  adding 
the  following  limitation :  *  *  except  those  required  for  good  cause  to  be  held 

confidential  *  *  ” 

The  report  continues  by  saying  that  “As  to  public  records  generally,  sub¬ 
section  (c)  requires  their  availability  ‘to  persons  properly  and  directly  concerned 
except  information  held  confidential  for  good  cause  found.’  This  is  a  double- 
barreled  loophole  because  not  only  is  there  the  vague  phrase  ‘for  good  cause 
found,’  but  there  is  also  a  further  excuse  for  withholding  if  persons  are  not 
‘properly  and  directly  concerned.’  ”  [Emphasis  added.] 

From  the  foregoing  it  is  obvious  that,  under  the  present  provisions  of  the  act, 
the  agencies  have  had  at  least  some  discretion  with  respect  to  what  shall  and 
shall  not  be  made  available  to  the  public.  We  respectfully  submit  that  some 
such  degree  of  agency  discretion  is  essential  to  the  equitable  administration  of  the 
act.  Our  position  in  this  regard  may  best  be  illustrated  by  citing  a  case  in  point. 

In  1963,  one  of  the  member  companies  of  our  association  spent  approximately 
$1%  million  on  geophysical  and  seismic  survey  work  in  the  northern  slope  area 
of  Alaska’s  Kenai  Peninsula.  Other  companies  had  spent  added  millions.  After 
completion  of  this  work,  the  first-mentioned  company  filed  approximately  78  oil 
and  gas  entry  cards  offering  to  lease  designated  parcels  of  land.  However,  it  was 
the  successful  drawee  on  only  three  offers  to  lease  out  of  the  total  number  filed. 

After  the  drawing,  it  was  brought  to  the  company’s  attention  that  a  scouting 
service  and  certain  lease  brokers  were  attempting  to  secui*e,  from  the  Bureau 
of  Land  Management  office  in  Alaska,  the  legal  descriptions  contained  in  the 
offers  to  lease  which  had  been  submitted  by  all  unsuccessful  applicants,  and 
especially  those  submitted  by  the  oil  companies.  This  information  was  desired, 
of  course,  so  that  the  scouting  services  and  brokers  could  then  sell  it  to  interested 
persons  or  beat  the  oil  companies  to  the  successful  lessees  so  that  they  could 
then  deal  with  them  as  middlemen.  Obviously,  by  securing  the  legal  descrip¬ 
tions  of  the  land  on  which  the  oil  companies  had  sought  leases,  the  service  or 
broker  would  then  have  a  complete  geological  map  showing  the  structures  or 
areas  where  the  expenditure  of  a  vast  amount  of  time  and  money  and  the  utiliza¬ 
tion  of  technological  skills  had  indicated  that  further  expenditures  for  explora¬ 
tory  drilling  might  be  justified.  The  ready  availability  of  this  information 
would  obviously  greatly  increase  the  cost  of  acquisition  of  leases  by  the  oil 
companies  and  make  it  almost  impossible  to  block  up  sufficient  acreage  to  justify 
exploration  by  any  one  company. 

Upon  learning  of  the  intent  of  the  scouting  service  and  brokers,  the  company 
filed  a  protest  with  the  Bureau  of  Land  Management,  and  pursued  the  matter 
further  by  sending  two  men  to  Washington,  D.C.,  in  connection  with  the  protest. 

As  a  result  of  these  protests,  the  State  Director  of  the  Bureau  in  Alaska  was 
instructed  not  to  permit  inspection  of  the  entry  cards  of  unsuccessful  offerors 
pending  consideration  of  the  protest. 

However,  a  decision  subsequently  was  reached  holding  that  entry  cards  are 
public  records  and  available  for  inspection  under  departmental  regulations,  43 
CFR,  part  2.  That  regulation  reads  as  follows : 
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“Unless  the  disclosure  of  matters  of  official  record  would  be  prejudicial  to  the 
interests  of  the  Government,  they  shall  be  made  available  for  inspection  or  copy¬ 
ing,  and  copies  may  be  furnished,  during  regular  business  hours  at  the  request 
of  persons  properly  and  directly  concerned  with  such  matters.  Requests  for 
permission  to  insect  official  records  or  for  copies  will  be  handled  with  due  regard 
for  the  dispatch  of  other  public  business.” 

It  should  be  particularly  noted  that  only  matters  “prejudicial  to  the  interests 
of  the  Government”  are  exempt  from  disclosure.  We  believe  that  this  highly 
restrictive  regulation,  disregarding  as  it  does  both  public  and  private  interests, 
is  contrary  to  the  letter  and  spirit  of  both  section  3  of  the  Administrative  Pro¬ 
cedure  Act,  and  of  section  3  of  S.  1336,  here  under  consideration. 

Nevertheless,  a  subsequent  published  notice  of  availability  for  noncompetitive 
oil  and  gas  leasing  of  northern  Alaska  lands  (F.R.  doc.  65-914;  filed  January  27, 
1965)  specifically  provided  that  the  drawing  entry  cards  of  unsuccessful  appli¬ 
cants  would  be  made  available  for  public  inspection  60  days  after  the  drawing 
had  been  completed,  thus  giving  the  oil  companies  a  60-day  period  in  which  to 
try  to  put  blocks  of  leases  together  without  broker  interference.  Under  the 
regulation,  the  Bureau  might  well  have  provided  for  the  immediate  release  of 
the  information  without  the  60-day  delay  unless,  of  course,  the  applicants  were 
determined  to  be  persons  not  “properly  and  directly  concerned  with  such 
matters.” 

Because  of  the  Bureau  regulation  and  the  notice  that  entry  cards  of  unsuccess¬ 
ful  applicants  would  be  made  public  as  indicated,  some  major  oil  companies 
wholly  refrained  from  filing  any  applications  although  additional  millions  had 
been  spent  on  exploratory  work. 

For  all  of  these  reasons  we  urge  that  appropriate  amendments  to  protect 
both  private  and  public  interests  be  incorporated  in  section  3  of  S.  1336,  or  that 
it  be  made  crystal  clear  that  it  is  the  legislative  intent  that  the  “trade  secrets” 
exemption  shall  be  given  a  reasonably  broad  interpretation  so  as  to  preclude  the 
possibility  of  unconscionable  disclosures  of  confidential  information. 

In  addition  to  the  cited  experience  in  Alaska,  we  feel  that  there  must  be 
many  business  activities  in  other  fields  involving  the  submission  of  applica¬ 
tions  and  documents  which  contain  information  which  ought  to  be  retained  as 
confidential  by  the  agency  to  which  it  is  submitted. 

Within  our  own  industry,  applications  for  designation  and  approval  of  unit 
areas  and  unitization  agreements  must  be  filed  with  the  U.S.  Geological  Survey. 
Knowledge  of  these  areas,  if  obtained  by  oil  and  gas  scouting  services  and 
brokers,  would  greatly  increase  the  cost  of  lease  acquisitions,  and  would  delay 
and  be  highly  detrimental  to  the  further  exploration  for  oil  and  gas  on  the  public 
domain.  These  applications,  and  the  geological  information  contained  in  them, 
are  presently  held  confidential  by  the  Geological  Survey  office.  We  seriously 
question  that  the  confidential  status  of  these  documents  could  be  lawfully  main¬ 
tained  either  under  the  provisions  of  S.  1666  or  under  the  present  provisions  of 
section  3  of  S.  1336. 

Respectfully  submitted. 

Felix  Chappellet, 

Vice  President  and  General  Manager. 


EXHIBITS 

Treasury  Department, 

U.S.  Coast  Guard, 
Portsmouth,  Va.,  June  8,  1965. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

Washington,  D.C. 

Dear  Mr.  Chairman  :  Thank  you  for  your  kindness  in  having  forwarded  my 
letter  of  May  12  re  S.  1336  to  Senator  Edward  V.  Long,  chairman  of  the  Sub- 
comittee  on  Administrative  Practice  and  Procedure. 

Any  efforts  you  can  bring  to  bear  in  amending  said  bill  to  include  the  realistic 
designation  of  “administrative  judge”  in  lieu  of  the  multiplieious  titles,  “pre¬ 
siding  officer,”  etc.,  will  be  greatly  appreciated. 

Sincerely  yours, 


Alfred  F.  Chattep.ton,  Hearing  Examiner. 
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May  19,  1965. 

Mr.  Alfred  F.  Chatterton, 

Hearing  Examiner,  Treasury  Department, 

Portsmouth,  Va. 


Dear  Mr.  Chatterton  :  Have  received  your  recent  letter  with  respect  to 
S.  1336. 


Appreciate  very  much  hearing  from 
measure. 

Shall  pass  the  information  along  to 
looking  into  this  proposal. 

Kind  regards. 

Sincerely, 


you  and  having  your  comments  on  this 
the  staff  of  the  subcommittee  which  is 

Edward  V.  Long,  Chairman. 


Treasury  Department, 

U.S.  Coast  Guard, 
Portsmouth,  Va.,  May  12,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure, 
Washington,  D.C. 


Dear  Senator  Long  :  You  are  to  be  congratulated  for  your  efforts  seeking  to 
overhaul  the  Administrative  Procedure  Act,  particularly  with  the  fruition  of 
this  zeal  as  encapsuled  within  S.  1336  captioned  “A  Bill  To  Amend  the  Admin¬ 
istrative  Procedure  Act,  and  for  Other  Purposes.”  I  know  this  bill  results  from 
fabulous  industry  and  ingenuity,  plugging  up  this  hole  and  casting  out  that 
net  against  all  possible  evasions.  However,  I  submit  this  outstanding  bill  can 
be  substantially  improved  by  the  deletion  of  the  multiplicious  designations  of 
“officer,”  “presiding  officer,”  “examiner,”  and  “hearing  examiner”  appearing 
therein  and  substituting  in  lieu  thereof  the  realistic  term  “administrative 
judge,”  a  title  suggested  by  the  Honorable  E.  Barrett  Prettyman  in  his  re¬ 
marks  as  made  to  the  Federal  Trial  Examiners  Conference  on  May  9,  1962. 

We  who  have  had  to  thread  the  path  of  the  Administrative  Procedure  Act 
through  its  fantastic  labyrinths  these  many  years  have,  I  submit,  earned  this 
status ;  for,  as  with  the  judiciary,  our  duties  involve  composing  inconsistencies, 
unraveling  confusions,  announcing  unrecognized  implications,  and  having  made, 
in  Holmes’  now  hackneyed  phrase,  “interstitial”  advances  in  the  field  of  admin¬ 
istrative  law — an  area  dealing  preeminently  with  law  in  the  making;  with 
fluid  tendencies  and  tentative  traditions,  accomplishments  totally  foreign  to 
the  connotation  of  the  title  “Hearing  Examiner.” 

Of  course,  in  proposing  this  amendment  of  S.  1336,  I  have  tried  to  observe 
certain  canons  of  criticism  that  are  usually  neglected  because  they  are  so 
obvious,  for  as  headlines  announce  the  occasional  egregious  blunder,  the  day- 
by-day  achievement  is  unchronicled.  Virtue  is  proverbially  not  news,  and 
appreciation  of  achievement  in  Government,  except  when  attained  on  the 
colossal  scale  of  a  moon  shot  or  in  the  dramatized  conflict  of  foreign  relations, 
is  all  too  dependent  on  dull  technical  details.  This,  apparently,  has  been  the 
case  with  our  accomplishments  under  the  Administrative  Procedure  Act. 

I  am  well  aware  that  you  have  a  passion  for  fairness  and,  therefore,  I  trust 
will  lend  support  and  assist  me  in  my  efforts  seeking  this  recognition. 

Thank  you  for  your  consideration  in  my  behalf. 

Sincerely  yours, 


Alfred  F.  Chatterton,  Hearing  Examiner. 


June  2,  1965. 

Mr.  Alfred  F.  Chatterton, 

Hearing  Examiner, 

Portsmouth,  Va. 

Dear  Mr.  Chatterton:  Senator  Eastland  has  forwarded  your  letter  of  May 
12  to  me  for  reply. 

See  my  letter  to  you  of  May  20.  We  will  give  your  suggestions  every  con¬ 
sideration. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


■40-772  Go - 35 
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Treasury  Department, 

U.S.  Coast  Guard, 
Portsmouth,  Va.,  May  12, 1965. 


Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Currently  the  Subcommittee  on  Administrative  Prac¬ 
tice  and  Procedure  of  your  Committee  on  the  Judiciary  has  under  considera¬ 
tion  a  bill  in  which  I  am  vitally  interested ;  i.e.,  S.  1336,  captioned,  “A  bill  to 
amend  the  Administrative  Procedure  Act,  and  for  other  purposes.”  I  know 
this  bill  results  from  fabulous  industry  and  ingenuity,  plugging  up  this  hole 
and  casting  out  that  net  against  all  possible  evasions.  However,  I  submit 
this  outstanding  bill  can  be  substantially  improved  by  the  deletion  of  the  rnulti- 
plicious  designations  of  “officer,”  “presiding  officer,”  “examiner,”  and  “hearing 
examiner”  appearing  therein  and  substituting  in  lieu  thereof  the  realistic 
term  “administrative  judge,”  a  title  suggested  by  the  Honorable  E.  Barrett 
Prettyman  in  his  remarks  as  made  to  the  Federal  Trial  Examiners  Confer¬ 
ence  on  May  9,  1962. 

We  who  have  had  to  thread  the  path  of  the  Administrative  Procedure  Act 
through  its  fantastic  labyrinths  these  many  years  have,  I  submit,  earned  this 
status ;  for,  as  with  the  judiciary,  our  duties  involve  composing  inconsistencies, 
unraveling  confusions,  announcing  unrecognized  implications,  and  having 
made,  in  Holmes’  now  hackneyed  phrase,  “interstitial”  advances  in  the  field  of 
administrative  law- — an  area  dealing  preeminently  with  law  in  the  making; 
with  fluid  tendencies  and  tentative  traditions,  accomplishments  totally  foreign 
to  the  connotation  of  the  title  “hearing  examiner.” 

Of  course,  in  proposing  this  amendment  of  S.  1336,  I  have  tried  to  observe 
certain  canons  of  criticism  that  are  usually  neglected  because  they  are  so 
obvious,  for  as  headlines  announce  the  occasional  egregious  blunder,  the  day- 
by-day  achievement  is  unchronicled.  Virtue  is  proverbially  not  news,  and 
appreciation  of  achievement  in  government,  except  when  attained  on  the 
colossal  scale  of  a  moon  shot  or  in  the  dramatized  conflict  of  foreign  rela¬ 
tions,  is  all  too  dependent  on  dull  technical  details.  This,  apparently,  has 
been  the  case  with  our  accomplishments  under  the  Administrative  Procedure 
Act. 

I  am  well  aware  that  you  have  a  passion  for  fairness  and,  therefore,  I  trust 
will  lend  support  and  assist  me  in  my  efforts  seeking  this  recognition. 

Thank  you  for  your  consideration  in  my  behalf. 

Sincerely  yours, 


Alfred  F.  Chatterton,  Hearing  Examiner. 


Treasury  Department, 

U.S.  Coast  Guard, 
Portsmouth,  Va.,  May  24,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Long  :  I  sincerely  appreciate  your  speedy  reply  to  my  letter 
of  May  12,  1965,  concerning  S.  1336. 

Any  efforts  you  can  bring  to  bear  in  amending  said  bill  to  include  the  realistic 
designation  of  “administrative  judge”  in  lieu  of  the  multiplicious  titles,  “presid¬ 
ing  officer,”  etc.,  will  be  greatly  appreciated. 

Sincerely  yours, 


Alfred  F.  Chatterton,  Hearing  Examiner. 


May  20,  1965. 

Mr.  Alfred  F.  Chatterton, 

Hearing  Examiner,  Treasury  Department, 

Portsmouth,  Va. 

Dear  Mr.  Chatterton  :  Your  letter  of  May  12,  1965,  addressed  to  Senator 
Robertson  has  been  forwarded  to  me  for  reply. 

Believe  that  your  letter  to  me  of  the  same  date  is  substantially  identical  and, 
therefore,  I  refer  you  to  my  reply  of  yesterday. 

Kind  regards. 

Sincerely, 


Edward  V.  Long.  Chairman. 
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Treasury  Department, 

U.S.  Coast  Guard, 
Portsmouth ,  Va.,  May  12, 1965. 

Hon.  A.  Willis  Robertson, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Senator  Robertson  :  Currently  the  Subcommitee  on  Administrative 
Practice  and  Procedure  of  the  Committee  on  the  Judiciary  is  conducting  hear¬ 
ings  on  S.  1336  captioned,  “A  bill  to  amend  the  Administrative  Procedure  Act, 
and  for  other  purposes.”  I  know  this  bill  results  from  fabulous  industry  and 
ingenuity  plugging  up  this  hole  and  casting  out  that  net  against  all  possible 
evasions.  However,  I  submit  this  outstanding  bill  can  be  substantially  improved 
by  the  deletion  of  the  multiplicious  designations  of  “officer,”  “presiding  officer,” 
“examiner,”  and  “hearing  examiner”  appearing  therein  and  substituting  in  lieu 
thereof  the  realistic  term  “Administrative  Judge,”  a  title  suggested  by  the  Hon¬ 
orable  E.  Barrett  Prettyman  in  his  remarks  as  made  to  the  Federal  Trial  Ex¬ 
aminers  Conference  on  May  9,  1962. 

We  who  have  had  to  tread  the  path  of  the  Administrative  Procedure  Act 
through  its  fantastic  labyrinths  these  many  years  have,  I  submit,  earned  this 
status ;  for,  as  with  the  judiciary,  our  duties  involve  composing  inconsistencies, 
unraveling  confusions,  announcing  unrecognized  implications,  and  having  made 
in  Holmes’  now  hackneyed  phrase,  “interstitial”  advances  in  the  field  of  ad¬ 
ministrative  lawT — an  area  dealing  preeminently  with  law  in  the  making;  with 
fluid  tendencies  and  tentative  traditions,  accomplishments  totally  foreign  to 
the  connotation  of  the  title  “Hearing  Examiner.” 

Of  course,  in  proposing  this  amendment  of  S.  1336,  I  have  tried  to  observe 
certain  canons  of  criticism  that  are  usually  neglected  because  they  are  so  obvious, 
for  as  headlines  announce  the  occasional  egregious  blunder,  the  day-by-day 
achievement  is  unchronicled.  Virtue  is  proverbially  not  news,  and  appreciation 
of  achievement  in  government,  except  when  attained  on  the  colossal  scale  of  a 
moon  shot  or  in  the  dramatized  conflict  of  foreign  relations,  is  all  too  dependent 
on  dull  technical  details.  This,  apparently,  has  been  the  case  with  our  accom¬ 
plishments  under  the  Administrative  Procedure  Act. 

I  am  well  aware  that  you  have  a  passion  for  fairness  and,  therefore,  I  trust 
will  lend  support  and  assist  me  in  my  efforts  seeking  this  recognition. 

Thank  you  for  your  consideration  in  my  behalf. 

Sincerely  yours, 


Alfred  F.  Chatterton, 

Hearing  Examiner. 


June  17,  1965. 

Mr.  Charles  J.  Carroll,  Jr., 

Hearing  Examiner,  U.S.  Coast  Guard,  Ninth  Coast  Guard  District, 

Cleveland,  Ohio 

Dear  Mr.  Carroll  :  Your  letter  concerning  S.  1336  has  been  received  and  read 
with  interest. 

Appreciate  having  your  comments  with  respect  to  a  change  in  the  title; 
“Hearing  Examiner.”  Have  passed  the  information  along  to  the  staff  of  the 
subcommittee  which  is  looking  into  this  proposal. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Treasury  Department, 

U.S.  Coast  Guard, 
Cleveland,  Ohio,  June  11, 1965. 

Hon.  Edward  V.  Long, 

U.S.  Senator, 

Washington,  D.C. 

Dear  Senator  Long  ;  Senate  bill  S.  1336  amending  the  Administrative  Proce¬ 
dure  Act,  now  before  your  subcommittee  on  the  Judiciary,  continues  the  title 
“Examiner”  for  the  quasi-judicial  position  of  the  presiding  officer,  whose  duty  it 
is  to  initially  decide  litigated  questions  according  to  applicable  law,  and.  in  some 
instances,  impose  sanctions. 

The  title  “Examiner”  or  “Hearing  Examiner”  is  not  descriptive  of  the  position. 
It  implies  an  audition.  “Administrative  Law  Judge”  or  “Administrative  Judge” 
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is  more  descriptive,  adds  to  the  dignity  of  those  operating  within  the  Federal 
system  of  administrative  justice,  and  gives  to  the  general  public,  including  those 
holding  Federal  licenses,  a  description  of  the  hearing  officer’s  adjudicatory 
function.  It  enhances  the  feeling  of  the  interested  party  that  the  presiding  and 
deciding  officer  is  performing  a  real  function,  not  merely  serving  as  a  recorder 
or  notary. 

Would  you  invite  the  members  of  your  subcommittee  to  consider  a  further 
amendment  to  the  act  so  as  to  change  the  title  to  “Administrative  Law  Judge.” 

I  am  forwarding  a  similar  letter  to  Senator  James  O.  Eastland,  chairman  of 
the  Judiciary  Committee.  Thanking  you  for  your  good  office,  I  am, 

Respectfully  yours, 

Charles  J.  Carroll,  Jr., 

Hearing  Examiner. 


June  17,  1965. 


Mr.  Francis  X.  J.  Coughlin, 

Hearing  Examiner,  V.S.  Coast  Guard,  New  York,  N.Y. 

Dear  Mr.  Coughlin  :  Your  letter  concerning  S.  1336  has  been  received  and 
read  with  interest.  Have  also  received  from  Senator  Eastland  your  letter  ad¬ 
dressed  to  him  on  the  same  subject,  which  he  forwarded  to  me  for  reply. 

Appreciate  having  your  comments  with  respect  to  a  change  in  the  title : 
“Hearing  Examiner.”  Have  passed  the  information  along  to  the  staff  of  the  sub¬ 
committee  which  is  looking  into  this  proposal. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Treasury  Department, 

U.S.  Coast  Guard, 
Neio  York,  N.Y.,  June  9, 1965. 

Hon.  Edward  V.  Long, 

U.S.  Senator,  Washington,  D.C. 


My  Dear  Senator  Long:  I  note  with  great  pleasure  that  you  and  the  honor¬ 
able  gentleman  from  Illinois,  Senator  Everett  M.  Dirksen,  are  the  cosponsors  of 
Senate  bill,  S.  1336.  I  have  read  the  bill  with  great  care.  I  believe  it  makes 
more  evident  than  the  current  Administrative  Procedure  Act  the  real  importance 
and  inherent  judicial  responsibility  of  the  office  of  the  examiner.  U.S.  Civil 
Service  Commission  current  announcement  No.  318  likewise  makes  evident  that 
the  examiner  must  be  a  member  of  the  bar  of  suitable  experience  to  discharge  the 
duties  and  judicial  obligations  of  that  office.  I  know  this  to  be  so,  since  I  have 
been  an  examiner  in  the  U.S.  Coast  Guard  since  1948. 

I  therefore  respectfully  urge  you  to  move  the  committee  to  amend  the  text 
of  S.  1336  by  deleting  the  term  “examiner”  therefrom  and  inserting  in  lieu 
thereof  the  term  “administrative  judge”.  You  and  the  committee  will  appreciate 
that  such  a  designation  as  “administrative  judge”  will  properly  recognize  the 
dignity  of  the  examiner  position,  yet  such  title  will  clearly  differentiate  ex¬ 
aminers  from  Federal  judges.  The  Senate  has  before  it  a  bill,  S.  2018,  which  seeks 
to  correct  a  comparable  situation  which  presently  exists  under  the  Uniform 
Code  of  Military  Justice  wherein  the  “judge”  of  general  courts-martial  is  re¬ 
ferred  to  as  the  “law  officer”.  Under  the  pending  bill  S.  2018,  the  title  of  “law 
officer”  would  be  changed  to  “military  judge”. 

I  am  pleased  to  take  this  opportunity  to  request  your  assistance  in  this  matter. 

Sincerely, 


Francis  X.  J.  Coughlin. 


Treasury  Department,  U.S.  Coast  Guard, 

New  York,  N.Y.,  June  9, 1965. 

Hon.  James  O.  Eastland, 

U.S.  Senator, 

Washington,  D.C. 

My  Dear  Senator  Eastland  :  I  have  the  honor  to  communicate  with  you  with 
reference  to  Senate  bill  S.  1336,  which  is  presently  under  active  consideration 
by  your  distinguished  Committee  on  the  Judiciary.  Section  11  of  S.  1336  con¬ 
tinues  the  use  of  the  term  “examiner”  to  designate  the  presiding  officer  appointed 
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pursuant  to  that  section,  who  conducts  hearings  in  the  various  Federal  regula¬ 
tory  agencies.  Being  a  member  of  the  bar  for  many  years  and  being  an  examiner 
in  the  U.S.  Coast  Guard  since  1948,  I  know  from  experience  that  it  is  not  un¬ 
common  for  attorneys  who  appear  at  Federal  agency  hearings  to  address  the 
examiner  as  "Judge”  or  "Your  Honor”.  It  is,  however,  my  considered  opinion 
that  the  term  "examiner”  does  not  convey  the  real  importance  and  inherent 
judicial  responsibilities  of  that  office.  A  reading  of  the  U.S.  Civil  Service  Com¬ 
mission  current  Announcement  No.  318  with  respect  to  hearing  examiners  and 
the  provisions  of  the  present  Administrative  Procedure  Act  (5  U.S.C.  1001  ff.), 
as  well  as  the  provisions  of  the  said  bill,  S.  1336,  will  demonstrate  that  the 
"examiner”  is,  save  only  in  name,  a  judge. 

I,  therefore,  respectfully  request  that  the  Judiciary  Committee  cause  the 
text  of  S.  133G  be  amended  so  as  to  delete  the  term  “examiner”  and  to  insert 
in  lieu  thereof  “administrative  judge.”  As  chairman  of  the  Judiciary  Commit¬ 
tee  and  you  (and  your  committee,  two  members  of  which  are  the  sponsors  of 
S.  1336)  will  appreciate  that  such  a  designation  as  “administrative  judge,” 
while  properly  recognizing  the  dignity  of  the  examiner’s  position,  will  clearly 
differentiate  the  examiner  from  Federal  judges.  A  companion  situation  presently 
exists  under  the  Uniform  Code  of  Military  Justice  wherein  the  “judge”  in  a 
general  courts-martial  is  referred  to  as  “law  officer.”  However,  Senate  bill 
S.  2018  now  seeks  to  correct  this  by  changing  the  title  of  “law  officer”  to  that 
of  "military  judge.” 

I  appreciate  this  opportunity  of  being  able  to  lay  before  you  my  thoughts 
with  respect  to  Senate  bill  S.  1336. 

Thanking  you  for  your  attention,  I  am 
Sincerely, 


Francis  X.  J.  Coughlin. 


June  15, 1965. 

Mr.  James  M.  Donahue, 

Hearing  Examiner,  U.S.  Coast  Guard,  Seattle,  Wash. 


Dear  Mr.  Donahue  :  Senator  Eastland  has  forwarded  to  me  for  reply,  your 
letter  of  June  7, 1965,  concerning  S.  1336. 

Appreciate  having  your  comments.  I  can  assure  you  we  shall  give  careful 
consideration  to  your  suggestion. 

Kind  regards. 

Sincerely, 


Bernard  Fensterwald,  Jr.,  Chief  Counsel. 


Treasury  Department, 

U.S.  Coast  Guard, 
Seattle,  Wash.,  June  7, 1965. 


Hon.  James  O.  Eastland, 

U.S.  Senator,  W ashington,  D.C. 

My  Dear  Senator  Eastland  :  This  letter  is  directed  to  you  as  chairman  of  the 
Judiciary  Committee  of  the  U.S.  Senate.  It  is  understood  that  your  committee 
has  before  it  S.  1336  concerning  certain  proposed  amendments  to  the  Administra¬ 
tive  Procedure  Act. 

The  writer  has  been  serving  as  civilian  hearing  examiner  attached  to  the  U.S. 
Coast  Guard  since  1948.  During  this  period  of  time  it  has  been  my  experience 
that  the  term  “hearing  examiner”  as  a  designation  for  these  appointments  is 
confusing,  not  only  to  the  general  public,  but  also  to  the  members  of  the  bar.  It 
is  in  no  way  descriptive  of  the  quasi-judicial  position  held  by  the  individuals 
who  preside  over  administrative  proceedings  in  various  agencies  of  the  Govern¬ 
ment.  This  nomenclature  is  not  in  keeping  with  the  dignity  and  decorum  which 
must  be  upheld  in  these  administrative  hearings. 

It  is,  therefore,  hereby  respectfully  requested  that  very  sincere  consideration 
be  given  by  your  committee  to  further  amend  the  Administrative  Procedures  Act 
by  changing  the  designation  of  “hearing  examiner”  to  one  more  appropriate ; 


namely,  “administrative  law  judge.” 
Respectfully  yours, 


James  M.  Donahue, 
Hearing  Examiner,  A.P.A. 


49-772—65 - 36 
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June  17,  1965. 

Mr.  Tilden  H.  Edwards, 

Hearing  Examiner,  U.S.  Coast  Guard, 

San  Francisco,  Calif. 


Dear  Mr.  Edwards  :  Your  letter  addressed  to  Senator  Eastland  has  been 
referred  to  me  for  reply. 

Appreciate  having  your  comments  with  respect  to  S.  1336  and  shall  pass 
the  information  along  to  the  staff  of  the  subcommittee  which  is  looking  into 
this  proposal.  Your  humorous  example  of  the  confusion  arising  from  the  term 
“hearing  examiner”  is  quite  apropos. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Treasury  Department, 

U.S.  Coast  Guard, 

San  Francisco,  Calif  ..June  11, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Washington,  D.C. 

Dear  Senator  Eastland  and  Committee  Members  :  It  has  just  come  to  my 
attention  that  several  hearing  examiners  under  the  Administrative  Procedure 
Act  have  requested  that  this  committee  give  consideration  to  changing  the  title 
of  “hearing  examiner”  to  a  more  apt  title.  1  wish  to  join  in  urging  this  need. 
There  are  literally  thousands  of  widely  varied  jobs  in  both  Federal  and  State 
Government  bearing  the  title  “examiner”  so  that  the  term  has  become  meaning¬ 
less  and  confusion.  Secondly,  our  hearings  are  conducted  as  trials  in  hearing 
rooms  which  duplicate  standard  courtroom  arrangements,  and  adhere  to  the 
rules  of  procedure  and  the  principles  of  evidence  followed  in  law  cases  in  the 
courts.  I  find  that  attorneys  frequently  feel  uncomfortable  in  addressing  the 
examiner  and  it  is  commonplace  for  an  attorney  to  inquire  how  he  should  address 
the  bench  and  then  ask  permission  to  use  the  terminology  of  the  courts  wuth 
which  he  is  familiar. 

A  humorous  example  of  use  of  this  confusing  term  “hearing  examiner” 
occurred  when  I  had  my  civil  service  physical  examination.  My  doctor  said : 
“I  have  to  report  that  your  colon  condition  is  chronic,  but  that  shouldn’t  affect 
your  job  of  testing  peoples  hearing.”  For  a  time  our  group  tried  using  the 
term  “trial  examiner.”  Since  wTe  are  in  maritime  we  found  that  people  in  this 
industry  thought  the  designation  meant  test  trials  of  ships  and  boats.  It  seems 
appropriate  to  simply  establish  the  designation  “judge  (APA)”  meaining  the 
Administrative  Procedure  Act.  The  vast  majority  of  lawyers  could  readily 
recognize  this  designation. 

Thanking  you  for  your  time  and  consideration,  I  am, 

Very  truly  yours, 

Tilden  H.  Edwards,  Hearing  Examiner. 


June  17,  1965. 

Mr.  Harry  J.  Gardner, 

Hearing  Examiner,  U.S.  Coast  Guard, 

Long  Beach,  Calif. 

Dear  Mr.  Gardner  :  Your  letter  addressed  to  Senator  Eastland  has  been 
referred  to  me  for  reply. 

Appreciate  having  your  comments  with  respect  to  S.  1336  and  shall  pass  the 
information  along  to  the  staff  of  the  subcommittee  which  is  looking  into  this 
proposal. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


U.S.  Coast  Guard, 

Long  Beach,  Calif.,  June  8, 1965. 

Hon.  James  O.  Eastland, 

Senate  Office  Building, 

Washington,  D.C. 

My  Dear  Senator  Eastland  :  It  is  respectfully  requested  that  you  give  favor¬ 
able  consideration  to  a  further  amendment  to  S.  1336  (which  would  amend  the 
Administrative  Procedures  Act  of  1946,  5  U.S.C.  1001  et  seq.)  which  is  before  the 
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Judiciary  Committee  of  the  Senate,  of  which  you  are  chairman.  The  proposed 
amendment  for  which  I  seek  your  support  would  change  the  designation  of 
“hearing  examiner”  to  “administrative  law  judge.” 

The  undersigned  has  been  closely  associated  with  the  maritime  field  for  over 
20  years  as  an  officer  in  the  American  merchant  marine,  a  lawyer,  a  Coast  Guard 
officer,  and  a  civilian  hearing  examiner  with  the  Coast  Guard  and  is  firmly  con¬ 
vinced  that  the  term  “hearing  examiner”  not  only  fails  to  accurately  describe 
the  duties  of  the  officer  presiding  over  the  quasi-judicial  adversary  proceedings  of 
the  regulatory  Government  agencies  but  rather  tends  to  mislead  and  detract 
from  the  decorum  which  is  required  in  carrying  out  our  functions  effectively. 

An  analogous  situation  is  exemplified  in  S.  2018  where  one  of  the  proposed 
amendments  to  the  Uniform  Code  of  Military  Justice,  50  U.S.C.  551-736,  pro¬ 
vides  that  a  civilian  “military  judge”  replace  the  “law  officer.”  The  under¬ 
signed  was  certified  as  a  law  officer  while  on  active  duty  in  1957  and  believes 
that  the  term  “military  judge”  more  accurately  describes  the  functions  of  the 
present  law  officer  just  as  “administrative  law  judge”  more  accurately  describes 
the  functions  of  the  hearing  examiner. 

It  is  my  firm  and  sincere  belief  that  the  aforesaid  amendment  would  be  in 
furtherance  of  the  public  interest  in  that  hearing  examiners'  functions  would 
be  more  readily  understood  and  such  a  change  would  enhance  the  prestige  of  the 
administrative  law  within  our  Federal  Government.  Your  consideration  and 
support  is  respectfully  requested. 

Very  truly  yours, 


Harby  J.  Gardner,  Hearing  Examiner. 


June  15,  1965. 

Mr.  Howard  T.  Long, 

Hearing  Examiner,  U.S.  Coast  Guard, 

Philadelphia,  Pa. 


Dear  Mr.  Long  :  Senator  Eastland  has  forwarded  to  me  for  reply  your  letter 
of  June  8, 1965,  concerning  S.  1336. 

Appreciate  having  your  comments.  I  can  assure  you  we  shall  give  careful 
consideration  to  your  suggestions. 

Kind  regards. 

Sincerely, 


Bernard  Fensterwald,  Jr.,  Chief  Counsel. 


Treasury  Department, 

U.S.  Coast  Guard, 

June  8,  1965. 

Hon.  James  O.  Eastland, 

Washington,  D.C. 


My  Dear  Senator  :  I  understand  that  S.  1336,  having  to  do  with  the  proposed 
amendments  to  the  Administrative  Procedure  Act,  5  U.S.C.  1001  et  -seq.,  is  now 
before  your  committee.  May  I  respectfully  suggest  that  the  act  be  amended  in 
that  the  designation  of  “hearing  examiner”  be  changed  to  the  more  descriptive 
title,  “administrative  judge.” 

Respectfully  yours, 

Howard  T.  Long, 
Hearing  Examiner. 


June  15,  1965. 

Mr.  Thomas  L.  Mackin, 

Hearing  Examiner,  U-S.  Coast  Guard, 

Boston,  Mass. 


Dear  Mr.  Mackin  :  Senator  Eastland  has  forwarded  to  me  for  reply  your  letter 
of  June  7, 1965,  concerning  S.  1336. 

Appreciate  having  your  comments.  I  can  assure  you  we  shall  give  careful 
consideration  to  your  suggestions. 

Kind  regards. 

Sincerely, 


Bernard  Fensterwald,  Jr., 

Chief  Counsel. 
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U.S.  Coast  Guard, 
Boston,  Mass.,  June  7, 1965. 

Hon.  James  O.  Eastland, 

U.S.  Senate, 

Washington,  D.G. 

Dear  Senator  Eastland  :  I  am  informed  that  it  has  been  suggested  to  you, 
as  chairman  of  the  Judiciary  Committee  of  the  U.S.  Senate,  that  the  Ad¬ 
ministrative  Procedure  Act  (5  U.S.C.  1001  et  seq.)  be  further  amended  in  S. 
1330  by  substituting  the  designation  “administrative  law  judge”  for  that  of 
“hearing  examiner”  wherever  those  words  appear  in  the  Administrative  Pro¬ 
cedure  Act. 

As  the  person  who  has  held  the  position  of  hearing  examiner  for  the  U.S. 
Coast  Guard  for  the  1st  Coast  Guard  District  since  1948  I  would  like  to  join 
in  that  suggestion.  It  has  been  my  observation  that  although  those  who  have 
had  occasion  to  appear  before  hearing  examiners  are  aware  of  the  stature  and 
significance  of  that  title,  all  others  on  first  hearing  the  words  “hearing  exam¬ 
iner”  have  no  understanding  of  the  nature  of  such  a  position,  and  particularly 
of  its  quasi-judicial  functions.  To  the  uninitiated,  the  words  “hearing  exam¬ 
iner”  are  completely  without  meaning  or  import,  and  they  are,  therefore,  in¬ 
appropriate.  The  title  “administrative  law  judge,”  standing  alone,  would  have 
an  accurate  and  meaningful  connotation  to  those  without  previous  experience 
in  that  field  of  law  as  well  as  to  the  general  public. 

Very  truly  yours, 

Thomas  L.  Mackin, 

Hearing  Examiner. 


June  17,  1965. 

Mr.  Martin  J.  Norris, 

Hearing  Examiner,  U.S.  Coast  Guard, 

New  York,  N.Y. 


Dear  Mr.  Norris  :  Senator  Eastland  has  forwarded  your  letter,  addressed  to 
him,  to  me  for  reply. 

Appreciate  having  your  comments  with  respect  to  S.  1336  and  shall  pass  the 
information  along  to  the  staff  of  the  subcommittee  which  is  looking  into  this 
proposal. 

Kind  regards. 

Sincerely, 


Edward  V.  Long, 

Chairman. 


Treasury  Department, 

U.S.  Coast  Guard, 

New  York,  N.Y.,  June  11,  1965. 

Hon.  James  O.  Eastland, 

Senate  Office  Building, 

Washington,  D.C. 

My  Dear  Senator  Eastland  :  Senate  bill  S.  1336  is  presently  under  considera¬ 
tion  before  your  distinguished  Committee  on  the  Judiciary.  Section  11  of  S.  1336 
speaks  of  the  presiding  officer  of  the  administrative  proceedings  of  the  various 
Federal  regulatory  agencies  as  the  “examiner.”  It  is  respectfully  submitted  that 
the  term  “examiner”  or  “hearing  examiner”  is  an  inexact  and  somewhat  mislead¬ 
ing  term  for  one  who  under  the  Administrative  Procedure  Act  must  preside  in  a 
judicial  capacity.  That  the  title  of  “hearing  examiner”  is  one  which  is  mislead¬ 
ing  and  misunderstanding  by  the  public  is  exemplified  by  an  incident  of  my  per¬ 
sonal  knowledge.  When  a  friend  of  my  wife  was  told  that  I  was  a  hearing  ex¬ 
aminer  with  the  U.S.  Coast  Guard,  she  politely  inquired,  after  stating  that  her 
husband’s  hearing  was  impaired,  whether  it  would  be  possible  to  have  his  hear¬ 
ing  examined. 

Since  1932  I  have  been  a  member  of  the  bar  of  the  State  of  New  York  and  a 
maritime  law  specialist.  I  am  presently  serving  as  a  hearing  examiner  with 
the  U.S.  Coast  Guard.  In  that  capacity  I  am  called  upon  to  preside  at  adversary 
proceedings  involving  collisions  at  sea,  strandings,  negligent  navigation,  personal 
misconduct,  etc.  The  position  requires  a  thorough  and  consummate  knowledge 
of  admiralty  law,  the  rules  of  evidence,  administrative  law.  Federal  practice 
and  procedure,  etc.  It  is  not  uncommon  for  attorneys  appearing  at  administra¬ 
tive  hearings  to  address  the  hearing  examiner  as  “your  honor,”  “judge,”  and 
“the  court.”  In  all  respects,  but  in  name,  the  examiner  functions  as  an  adminis¬ 
trative  judge. 
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It  is  respectfully  requested  that  the  Judiciary  Committee  give  serious  con¬ 
sideration  to  amend  section  11  of  S.  1336  so  as  to  delete  the  word  “examiner”  and 
in  place  thereof  substitute  “administrative  judge.”  May  I  say  that  there  is 
corollary  thinking  in  connection  with  Senate  bill  201S  wherein  tlie  author  of  the 
bill  has  designated  the  term  “military  judge”  in  hearings  under  the  Uniform 
Code  of  Military  Justice  in  place  of  the  title  “law  officer.” 

I  sincerely  appreciate  the  opportunity  of  placing  these  thoughts  before  your 
honorable  committee. 

I  am, 

Sincerely, 


Martin  J.  Norris, 
Hearing  Examiner. 


May  10,  1063. 

Mr.  Rice  A.  Hershey, 

President,  Akron  Bar  Association, 

Akron,  Ohio. 


Dear  Mr.  Hershey  :  Have  received  your  letter  concerning  S.  1758. 

Certainly  appreciate  hearing  from  you  and  having  the  support  of  your  associa¬ 
tion.  Am  taking  the  liberty  of  having  your  letter  inserted  in  the  record  of  our 
hearings  on  this  bill. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Akron  Bar  Association, 
Akron,  Ohio,  Hay  17, 1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure, 

Committee  on  the  Judiciary, 

Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Long  :  Enclosed  you  will  find  copy  of  our  letter  of  June  19,  1963, 
covering  the  resolution  of  our  association  relating  to  Senate  bill  1466. 

We  wish  to  reiterate  the  position  of  our  association  in  regard  to  the  purpose 
of  this  bill,  to  eliminate  many  of  the  bewildering  and  confusing  regulations 
now  promulgated. 

Copy  of  this  letter  is  going  to  our  Senators  and  Congressman. 

Very  truly  yours, 


Rice  A.  Hershey,  President. 


May  19, 1965. 

Mr.  Robert  S.  Mucklestone, 

Chairman,  Junior  Bar  Conference, 

American  Bar  Association, 

Seattle  Wash. 


Dear  Mr.  Mucklestone:  Have  received  your  recent  letter  with  respect  to 
S.  1758. 

Am  most  pleased  to  have  the  support  of  the  Junior  Bar  Conference. 

Am  taking  the  liberty  of  having  your  letter  inserted  in  the  record  of  our 
hearings  on  this  proposal. 

Kind  regards. 

Sincerely. 


Edward  V.  Long,  Chairman. 


American  Bar  Association. 

Chicago,  III.,  May  12,  1965. 

Hon.  Edward  Long, 

U.S.  Senate,  Washington  D.C. 

Dear  Senator  Long  :  It  is  my  understanding  that  you  and  nine  other  members 
of  the  Senate  Judiciary  Committee  have  introduced  S.  1758,  to  provide  that  mem¬ 
bers  of  the  bar  in  good  standing  may  practice  before  all  Federal  departments 
and  agencies  without  submitting  to  special  enrollment,  examinations,  or  other 
requirements. 

As  I  am  sure  you  know,  this  legislation  has  been  supported  actively  by  the 
American  Bar  Association  and  by  the  Junior  Bar  Conference.  In  1963  the  then 
chairman  of  the  conference,  James  R.  Stoner  of  Washington.  D.C.,  testified  for 
the  legislation. 
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As  chairman  of  the  Junior  Bar  Conference  I  would  like  to  reaffirm  our  support 
for  this  legislation  and  urge  its  passage.  If  our  section  can  be  of  any  assistance 
in  this  connection  please  let  me  know. 

As  a  lawyer  who,  from  time  to  time  practices  before  various  Federal  depart¬ 
ments,  I  am  personally  very  interested  in  the  passage  of  this  legislation.  I  am 
convinced  that  special  agency  admission  requirements  are  unduly  burdensome 
and  that  they  violate  the  fundamental  principle  of  permitting  a  person  to  be 
represented  by  course  of  his  choice. 

Yours  very  truly, 


Robert  S.  Mucklestone,  Chairman. 


June  4,  1965. 

Mr.  Robert  L.  Kehoe, 

Secretary,  the  Cleveland  Bar  Association ., 

Cleveland,  Ohio 


Dear  Mr.  Kehoe  :  Have  received  your  recent  letter  concerning  S.  1758. 
Certainly  appreciate  hearing  from  you  and  having  the  support  of  your  asso¬ 
ciation.  Am  taking  the  liberty  of  having  your  letter  inserted  in  the  record  of 
our  hearings  on  this  proposal. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


The  Cleveland  Bar  Association, 

Cleveland,  Ohio,  May  27,  1965. 

Hon.  Edward  V.  Long, 

U.S.  Senate, 

Washington,  D.C. 


Dear  Senator  Long  :  The  officers  and  membership  of  the  Cleveland  Bar 
Association  strongly  support  S.  1758  which  would  permit  members  of  the  bar 
to  represent  clients  before  Federal  agencies  without  being  subjected  to  special 
admission  requirements. 

We  believe  this  legislation  is  long  overdue  and  commend  you  for  its  introduc¬ 
tion  in  the  present  session. 

We  will  also  communicate  our  thoughts  on  this  matter  to  Ohio’s  Senators 
Frank  J.  Lausche  and  Stephen  M.  Young,  both  of  whom  are  members  of  our 
association. 

With  best  wishes  for  success  in  this  undertaking,  I  am, 

Very  truly  yours, 


Robert  L.  Kehoe,  Secretary. 


June  4,  1965. 

Mr.  Lloyd  G.  Poole, 

President,  Cole  County  Bar  Association, 

Jefferson  City,  Mo. 


Dear  Mr.  Poole  :  Thank  you  most  sincerely  for  your  recent  letter  concerning 
S.  1758. 

Am  delighted  to  have  the  support  of  the  Cole  County  Bar  Association  on  this 
measure  and  am  taking  the  liberty  of  having  your  letter  inserted  in  the  record  of 
our  hearings. 

Kind  regards. 

Sincerely. 


Edward  V.  Long,  Chairman. 


Cole  County  Bar  Association, 
Jefferson  City,  Mo.,  May  28, 1965. 

Hon.  Edward  V.  Long, 

U.S.  Senator, 

Washington,  D.C. 

Dear  Senator  Long:  I  am  pleased  to  inform  you  that  on  May  27,  1965,  the 
Cole  County  Bar  Association  adopted  a  resolution  urging  the  passage  of  Senate 
bill  1758,  introduced  April  9,  1965. 

The  members  of  the  association  wish  to  express  to  you  their  appreciation  of 
your  efforts  in  behalf  of  the  interest  of  all  attorneys  in  sponsoring  this  legislation. 
Respectfully, 


Lloyd  G.  Poole,  President. 
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Mat  18, 1965. 

Mr.  Leonard  J.  Stern, 

President,  the  Columbus  Bar  Association, 

Columbus.  Ohio. 


Dear  Mr.  Stern  :  Have  received  your  recent  letter  with  respect  to  S.  1758. 
Certainly  appreciate  having  the  continued  endorsement  of  your  association. 
Am  taking  the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 
Kind  regards. 

Sincerely, 

Edward  V.  Long,  Chairman. 


Re  S.  1758. 


The  Columbus  Bar  Association, 

May  13, 1965. 


Hon.  Edward  V.  Long, 

Chairman  of  the  Subcommittee  on  Administrative  Practice  and  Procedure  of  the 
Senate  Judiciary  Committee,  Senate  Office  Building,  Washington,  D.C. 
Dear  Senator  Long  :  In  1963,  this  association  expressed  its  support  of  S.  1466 
of  the  88th  Congress.  Our  attention  has  been  directed  to  the  fact  that  S.  1758  is  a 
similar  bill. 

Our  association  is  in  favor  of  the  enactment  of  S.  1758. 

We  want  to  express  our  thanks  to  you  for  having  sponsored  this  much  needed 
legislation. 

Very  truly  yours. 


Leonard  J.  Stern,  President. 


May  12,  1965. 

Mr.  Bernard  H.  Trager, 

President,  Connecticut  Bar  Association, 

Hartford,  Conn. 


Dear  Mr.  Trager  :  Thank  you  most  sincerely  for  your  letter  of  May  10,  1965, 
with  respect  to  S.  1758. 

Your  continued  support  is  greatly  appreciated  and  I  am  taking  the  liberty 
of  having  your  letter  inserted  in  the  record  of  the  hearings  on  this  proposal. 
Kind  regards. 

Sincerely. 


Edward  V.  Long,  Chairman. 


Connecticut  Bar  Association, 
Bridgeport,  Conn.,  May  10, 1965. 

Senator  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Senate 
Judiciary  Committee,  Washington,  D.C. 


Dear  Senator  Long  :  It  has  been  brought  to  our  attention  that  hearings  on 
Senate  bill  1758  will  be  held  during  the  period  of  May  12,  13,  and  14.  This 
bill,  as  you  know,  would  permit  lawyers  to  practice  before  Federal  agencies 
without  being  subjected  to  special  admissions  requirements. 

On  behalf  of  the  Connecticut  Bar  Association,  I  want  to  reiterate  the  posi¬ 
tion  that  we  took  in  favor  of  S.  1466  in  the  88th  Congress.  I  am  told  that 
S.  1758  is  substantially  the  same  legislation  as  S.  1466,  and  we  want  to  go  on 
record  strongly  in  favor  of  S.  1758. 

We  hope  that  you  will  support  this  important  legislation. 

Cordially, 


Bernard  H.  Trager,  President. 


Mat  18,  1965. 

Mr.  Robert  C.  Alexander, 

President,  Dayton  Bar  Association, 

Dayton.  Ohio. 

Dear  Mr.  Alexander  :  Have  received  your  recent  letter  with  respect  to  S.  1758. 
Certainly  appreciate  having  the  endorsement  of  your  association.  Am  taking 
the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman 
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Re  S.  1758. 


Harshman,  Young,  Colvin  &  Alexander, 

Dayton,  Ohio,  May  11,  1965. 


Senator  Edward  V.  Long, 
Senate  Judiciary  Committee, 
Washington,  D.C. 


Dear  Sir:  It  has  come  to  my  attention  that  S.  1758  has  been  introduced  in 
the  Senate  and  that  it  is  very  similar  to  S.  1466  which  was  passed  by  the 
Senate  in  1963,  but  failed  to  pass  the  Judiciary  Committee  and  the  House. 

Once  again  the  Dayton  Bar  Association  would  like  to  go  on  record  as  being 
in  favor  of  this  legislation  and  to  urge  its  support  by  your  committee. 

Very  truly  yours, 


Robert  C.  Alexander, 
President,  Dayton  Bar  Association. 


Mat  19,  1965. 

Mr.  William  R.  Moller, 

Secretary,  the  Hartford  County  Bar  Association, 

Hartford,  Conn. 


Dear  Mr.  Moller:  Have  received  your  recent  letter  with  respect  to  S.  1758 
and  attachments. 

Certainly  appreciate  having  the  continued  support  of  your  association.  Am 
taking  the  liberty  of  having  your  correspondence  inserted  in  the  record  of  the 
hearings  on  this  bill. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


The  Hartford  County  Bar  Association, 

Hartford,  Conn.,  May  12, 1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure  of  the  Senate 
Judiciary  Committee,  Washington,  D.C. 


Dear  Senator  Long  :  The  Hartford  County  Bar  Association,  at  its  executive 
meeting  held  on  May  10,  1965,  agaiii  adopted  its  prior  stand  in  complete  favor 
of  Senate  bill  1758,  which  would  deem  it  inherent  in  the  admission  of  an  attorney 
to  the  bar  of  the  State  in  which  he  practices  that  he  is  qualified  to  appear  before 
Federal  agencies.  We,  therefore,  heartily  recommend  the  adoption  of  this  bill. 

We  enclose  herewith  copies  of  the  resolution  which  have  been  sent  to  the  Hon¬ 
orable  Thomas  J.  Dodd  and  Hon.  Abraham  Ribicoff. 

Very  truly  yours, 


William  R.  Moller,  Secretary. 


The  Hartford  County  Bar  Association, 

Hartford,  Conn.,  May  12, 1965. 

Hon.  Thomas  J.  Dodd, 

Senate  Office  Building, 

Washington,  D.C. 

Dear  Senator  Dodd  :  We  are  writing  you  on  behalf  of  the  Hartford  Coun¬ 
ty  Bar  Association  in  support  of  Senator  Long’s  Senate  bill  1758  which  permits 
representation  by  attorneys  before  Federal  agencies  without  requiring  individ¬ 
ual  admission  by  the  Federal  agency.  At  the  executive  meeting  of  May  10,  1965, 
the  following  resolution  was  unanimously  adopted : 

“ Resolved ,  That  the  Hartford  County  Bar  Association  be,  and  hereby  is, 
strongly  in  favor  of  Senate  bill  1758,  since  it  seems  inherent  in  an  attorney’s 
admission  to  the  bar  of  his  own  State  that  he  has  the  requisite  abilities  to 
appear  before  any  Federal  agency  without  having  to  be  admitted  by  said  agency ; 
and  be  it  further 

“ Resolved ,  That  a  copy  of  this  resolution  be  sent  to  Hon.  Thomas  J.  Dodd 
and  Hon.  Abraham  A.  Ribicoff.” 

We  know  that  as  a  result  of  your  long  association  with  the  Hartford  County 
Bar  Association,  you  will  give  this  matter  proper  and  adequate  consideration. 

Very  truly  yours, 


William  R.  Moller,  Secretary. 


ADMINISTRATIVE  PROCEDURE  ACT 


551 


The  Hartford  County  Bar  Association, 

Hartford,  Conn.,  Hay  12, 1965. 

lion.  Abraham  A.  Ribicoff, 

Senate  Office  Building, 

Washington,  D.C. 


Dear  Senator  Ribicoff  :  We  are  writing  you  on  behalf  of  the  Hartford  Coun¬ 
ty  Bar  Association  in  support  of  Senator  Long’s  Senate  bill  1758  which  permits 
representation  by  attorneys  before  Federal  agencies  without  requiring  individ¬ 
ual  admission  by  the  Federal  agency.  At  the  executive  meeting  of  May  10,  1905, 
the  following  resolution  was  unanimously  adopted  : 

“Resolved,  That  the  Hartford  County  Bar  Association  be,  and  hereby  is, 
strongly  in  favor  of  Senate  bill  1758,  since  it  seems  inherent  in  an  attorney’s 
admission  to  the  bar  of  his  own  State  that  he  has  the  requisite  abilities  to 
appear  before  any  Federal  agency  without  having  to  be  admitted  by  said  agency ; 
and  be  it  further 

“ Resolved ,  That  a  copy  of  this  resolution  be  sent  to  Hon.  Thomas  J.  Dodd 
and  Hon.  Abraham  A.  Ribicoff.” 

We  know  that  as  a  result  of  your  long  association  with  the  Hartford  County 
Bar  Association,  you  will  give  this  matter  proper  and  adequate  consideration. 

Very  truly  yours, 


William  R.  Moller,  Secretary. 


June  4,  1965. 

Mr.  Edward  H.  Jones, 

Secretary,  the  Iowa  State  Bar  Association, 

Des  Moines,  Iowa. 


Dear  Mr.  Jones  :  Have  received  your  recent  letter  concerning  S.  1758.  Am 
taking  the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 

On  behalf  of  the  subcommittee,  may  I  thank  you  and  your  association  for 
your  support  and  assistance  on  this  important  piece  of  legislation. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Re  S.  1758. 


The  Iowa  State  Bar  Association, 

Des  Moines,  Iowa,  May  21f,  1965. 


Hon.  Edward  Long, 
Senate  Office  Building, 
Washington,  D.C. 


Dear  Senator  Long  :  This  is  to  advise  that  the  board  of  governors  of  the 
Iowa  State  Bar  Association  has  unanimously  endorsed  the  above  legislative 
proposal. 

This  bill  is  strongly  favored  by  the  vast  majority  of  Iowa  lawyers  who  would 
prefer  not  to  have  to  go  through  the  redtape  necessary  to  practice  before  some 
agencies. 

Respectfully, 


Edward  H.  Jones. 


May  18.  1965. 


Mr.  Loyd  E.  Roberts, 

President,  the  Missouri  Bar, 

Joplin,  Mo. 

Dear  Mr.  Roberts  :  Have  received  your  recent  letter  with  respect  to  S.  1758. 
Certainly  appreciate  having  the  endorsement  of  your  association.  Am  taking 
the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


The  Missouri  Bar, 
Joplin,  Mo.,  May  IS,  1965. 

Hon.  Edward  V.  Long, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Senator  Long  :  The  Executive  Committee  of  the  Missouri  Bar  Associa¬ 
tion  has  endorsed  your  Senate  bill  1758  in  principle. 
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This  action  means  that  our  committee  speaks  for  the  entire  Missouri  Bar,  and 
the  committee’s  approval  is  the  endorsement  of  the  Missouri  Bar  Association  for 
your  bill. 

We  hope  your  hill  will  receive  favorable  consideration  and  ultimately  pass. 
Sincerely  yours, 


Loyd  E.  Roberts. 


Rose  &  Rose, 

Casper,  Wyo.,  May  1J/,  1965. 

Re  S.  1758.  A  bill  to  provide  for  the  right  of  persons  to  be  represented  by  attor¬ 
neys  in  matters  before  Federal  agencies. 


Hon.  Milward  Simpson, 
Senate  Office  Building, 
Washington,  D.C. 


Dear  Mllward:  Today  at  the  regular  meeting  of  the  Natrona  County  Bar 
Association,  that  body  resolved  that  you  be  informed  that  they  are  unanimously 
in  favor  of  the  above  numbered  Senate  file  and  urge  and  hope  that  you  will  lend 
your  support  to  the  bill. 

I  send  you  my  warm  personal  regards. 

Sincerely, 


Robert  R.  Rose,  Jr., 

President  of  the  Natrona  County  Bar  Association. 


June  4,  1965. 

Mr.  Michael  M.  Irwin, 

President,  New  Orleans  Bar  Association, 

New  Orleans,  La. 

Dear  Mr.  Irwin  :  Have  received  your  recent  letter  concerning  S.  1758. 

Am  taking  the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 

On  behalf  of  the  subcommittee,  may  I  thank  you  and  your  association  for  your 
continued  support  and  assistance  on  this  important  piece  of  legislation. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


New  Orleans  Bar  Association, 

New  Orleans,  La.,  May  20,  1965. 

Hon.  Edward  V.  Long, 

Chairman ,  Subcommittee  on  Administrative  Practice  and  Procedure,  Senate 
Judiciary  Committee,  Washington,  D.C. 


Dear  Senator  Long:  Mr.  F.  Joseph  Donohue,  chairman  of  the  Standing  Com¬ 
mittee  on  Federal  Legislation  of  the  American  Bar  Association,  has  recently 
brought  to  the  attention  of  our  association  your  bill,  S.  1758,  re  “to  provide 
for  the  right  of  persons  to  be  represented  by  attorneys  in  matters  before  Federal 
agencies.” 

Since  in  all  respects  this  bill  is  substantially  the  same  as  S.  1466,  which  the 
House  Judiciary  Committee  failed  to  act  on  during  the  88th  Congress,  and  which 
our  association  endorsed,  we  wish  to  again  notify  you  that  your  bill  has  our 
approval  and  endorsement,  and  we  do  hope  that  without  any  great  difficulty  it 
will  receive  the  support,  of  both  the  Senate  and  the  House  of  Representatives. 

It  is  a  tine  bill  and  one  that  would  benefit  the  legal  profession. 

Attached  are  copies  of  letters  addressed  to  our  two  Senators  showing  our  en¬ 
dorsement  and  approval  of  your  bill. 

Respectfully  yours, 


Michael  51.  Irwin,  President. 


New  Orleans  Bar  Association, 

New  Orleans,  La.,  May  20, 1965. 

Hon.  Allen  J.  Ellender, 

Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Ellender  :  Enclosed  you  will  find  copy  of  letter  addressed 
to  Hon.  Edward  V.  Long,  U.S.  Senator  from  Missouri,  whereby  the  New 
Orleans  Bar  Association  has  given  its  sanction  and  approval  to  Senate  bill 
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1758,  and  we  hope  that  you  will  do  all  possible  to  assist  Senator  Long  in 
the  passage  of  this  bill,  since  it  benefits  all  attorneys. 

Respectfully  yours, 

Michael  M.  Irwin,  President. 


New  Orleans  Bar  Association, 

New  Orleans ,  La.,  May  20,  1965. 

Hon.  Russell  B.  Long, 

Senate  Office  Building,  Washington,  D.C. 


Dear  Senator  Long:  Enclosed  you  will  find  copy  of  letter  addressed  to 
Hon.  Edward  V.  Long,  U.S.  Senator  from  Missouri,  whereby  the  New  Orleans 
Bar  Association  has  given  its  sanction  and  approval  to  Senate  bill  1758,  and 
we  hope  that  you  will  do  all  possible  to  assist  Senator  Long  in  the  passage 
of  this  bill,  since  it  benefits  all  attorneys. 

Respectfully  yours, 

Michael  M.  Irwin,  President. 


May  13,  1965. 

Mr.  Wm.  J.  Baird, 

President,  Omaha  Bar  Association, 

Omaha,  Nehr. 


Dear  Mr.  Baird  :  Have  received  your  recent  letter  with  respect  to  S.  1758. 
Certainly  appreciate  having  the  endorsement  of  your  association.  Am 
taking  the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 
Kind  regards. 

Sincerely, 

Edward  V.  Long,  Chairman. 


Omaha  Bar  Association, 
Omaha,  Nehr.,  May  11,  1965. 

Re  S.  1758. 

Hon.  Edward  V.  Long, 

Senate  Judiciary  Committee, 

Washington,  D.C. 


Dear  Senator  Long  :  On  behalf  of  the  Omaha  Bar  Association,  I  am  writing 
to  convey  the  endorsement  of  the  association  of  S.  1758  which  would  eliminate 
the  admission  requirements  of  various  Federal  agencies  before  attorneys  can 
appear  before  them  on  behalf  of  clients. 

We  feel  strongly  that  any  lawyer  who  is  admitted  to  practice  and  is  in 
good  standing  in  his  own  State  should  automatically  have  the  right  to  repre¬ 
sent  a  client  before  any  kind  of  Federal  agency,  and  that  the  enactment  into 
law  of  S.  1758  will  be  of  considerable  benefit,  not  the  enactment  into  law 
of  S.  1758  will  be  of  considerable  benefit,  not  only  to  the  legal  profession  but 
to  the  general  public  which  it  serves. 

Yours  very  truly, 


Wm.  J.  Baird,  President. 


May  12.  1965. 

Mr.  Patrick  M.  Fiandaca, 

Secretary,  St.  Charles  County  Bar  Association, 

St.  Charles,  Mo. 


Dear  Mr.  Fiandaca  :  Thank  you  most  sincerely  for  your  letter  of  May  6, 
1965,  with  respect  to  S.  1758. 

The  support  of  your  bar  is  greatly  appreciated  and  am  taking  the  liberty 
of  having  your  letter  inserted  in  the  record  of  the  hearings. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Niedner,  Niedner  &  Moerschel, 

St.  Charles,  Mo.,  May  6, 1965. 

Re  bill  S.  1758. 

Hon.  Edward  V.  Long, 

U.S.  Senate, 

Washington,  D.C. 

Dear  Senator  Long:  The  president  of  the  St.  Charles  County  Bar  Asso¬ 
ciation  has  directed  me  to  inform  you  that  on  May  3,  1965,  the  association 
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unanimously  approved  to  support  your  efforts  in  passing  the  above  captioned 
Senate  bill.  With  best  personal  regards,  I  remain. 

Yours  very  truly, 

Patrick  M.  Fiandaca, 

Secretary,  St.  Charles  County  Bar  Association. 


June  4,  1965. 

Mr.  Charles  Vance, 

President,  Southwest  Kansas  Bar  Association, 

Liberal,  Kans. 


Dear  Mr.  Vance  :  Have  received  your  recent  letter  concerning  S.  1758.  Am 
taking  the  liberty  of  inserting  your  letter  in  the  record  of  our  hearings. 

On  behalf  of  the  subcommittee,  may  I  thank  you  and  your  association  for  your 
continued  support  and  assistance  on  this  important  piece  of  legislation. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Vance,  Hobble,  Nordling  &  Sharp, 

Liberal,  Kans.,  May  19, 1965. 

Hon.  Edward  V.  Long, 

U.S.  Senate, 

Washington,  D.C. 


Dear  Sir:  As  president  of  the  Southwest  Kansas  Bar  Association,  I  wish  to 
reiterate  the  support  of  the  association  for  the  principle  of  S.  1466  of  the  88th 
Congress  as  now  embodied  in  S.  1758. 

I  personally  appreciate  your  interest  in  protecting  the  lawyer  in  general  prac¬ 
tice  from  the  annoyance  of  qualifying  to  appear  before  first  one  agency  and  then 
another. 

Very  truly  yours, 


Charles  Vance, 

President,  Southwest  Kansas  Bar  Association. 


June  9,  1965. 

Mr.  James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Law,  Brooklyn  Bar  Association, 
Brooklyn,  N.Y. 


Dear  Mr.  Amadei  :  Thank  you  for  your  further  letter  concerning  S.  1758, 
which  will  also  be  made  a  part  of  the  record  of  the  hearings  on  this  proposal. 

Your  name  has  been  placed  on  the  mailing  list  of  the  subcommittee  to  receive 
all  publications  with  respect  to  this  bill. 

Kind  regands- 
S-incerely, 


Bernard  Fensterwald,  Jr.,  Chief  Counsel. 


Re  Senate  bill  S.  1758. 


Brooklyn  Bar  Association, 

Brooklyn,  N.Y.,  June  3, 1965. 


Hon.  Edward  V.  Long, 

Committee  on  Judiciary, 

Senate  Office  Building,  Washington,  D.C. 


Dear  Senator  :  Supplementing  my  letter  to  you  of  May  13,  1965,  relative  to  the 
above  bill  which  you  have  introduced  on  behalf  of  yourself  and  other  Senators, 
I  am  enclosing  a  copy  of  a  memorandum  of  this  association  setting  forth  its  views 
in  respect  thereto.  Copies  thereof  are  being  forwarded  to  the  other  members  of 
the  Senate  Judiciary  Committee,  of  which  you  are  a  member. 

I  trust  that  this  memorandum  will  be  of  assistance  to  you  and  your  committee 
in  its  deliberations. 

Sincerely  yours, 


James  Amadei, 

Chaii'man,  Committee  on  Unlawful  Practice  of  Law. 
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Re  Senate  bill  1758. 


Brooklyn  Bar  Association, 
Brooklyn,  N.Y.,  May  24,  1965. 


Bernard  Fensterwald,  Jr.,  Esq., 

Chief  Counsel,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Fensterwald  :  Many  thanks  for  the  information  contained  in  your 
letter  of  May  19  relative  to  the  above  bill. 

In  order  to  set  the  record  straight  with  reference  to  the  position  taken  by  this 
association,  I  note  that  on  June  7,  1963,  Robert  A.  Morse,  chairman  of  the  commit¬ 
tee  on  Federal  legislation  of  this  association,  wrote  Senator  Edward  V.  Long  of 
your  committee,  indicating  our  association’s  support  of  similar  bills  then  known  as 
S.  318  and  S.  1466.  I  only  learned  of  this  action  today  upon  receipt  of  a  letter, 
under  date  of  May  20,  from  Donald  E.  Channell,  director  of  the  Washington 
OfHce  of  the  American  Bar  Association.  Upon  receipt  thereof,  I  spoke  to  Mr. 
Morse  and  read  to  him  the  letter  which  I  had  written  to  Mr.  F.  Joseph  Donohue, 
chairman  of  the  American  Bar  Association  Committee  on  Federal  Legislation, 
and  he  stated  that  he  concurred  in  the  views  set  forth  in  my  letter  to  Mr.  Donohue 
under  date  of  May  12 ;  and  in  particular  he  stated  that  if  section  101,  subdivision 
b,  is  to  be  retained  in  the  bill,  it  should  be  amended  as  indicated  in  my  letter  by 
adding  the  following :  “The  foregoing  is  not  to  be  construed  that  such  person  may 
engage  in  the  practice  of  law  before  any  agency.”  This  association  appreciates 
the  fact  that  there  are  many  matters  in  which  laymen  may  appear  and  represent 
parties  or  persons  before  administrative  agencies  which  do  not  in  themselves 
constitute  the  practice  of  law ;  and  on  the  other  hand,  there  are  many  proceed¬ 
ings,  especially  adversary  proceedings,  where  formal  hearings  are  held  before 
hearing  officers,  which  in  and  of  themselves,  and  by  their  very  nature,  do  con¬ 
stitute  the  practice  of  law.  It  is  for  this  reason  that  we  feel  that  such  an 
amendment  should  be  added  to  this  subdivision  if  it  is  not  otherwise  omitted  from 
the  bill.  Even  though  this  bill  states :  “Nothing  herein  shall  be  construed  either 
to  grant  or  to  deny  to  any  person  who  is  not  a  lawyer  the  right  to  appear  for 
or  represent  others  before  any  agency  or  in  any  agency  proceeding,”  etc.,  we  can¬ 
not  close  our  eyes  to  the  fact  that  numerous  Federal  agencies  do  grant  authority 
for  laymen  to  appear  and  represent  persons  and  parties  in  matters  pending 
before  it. 

It  will  be  of  help  to  me  and  my  committee  if  you  would  be  good  enough  to 
arrange  to  have  at  least  a  dozen  copies  of  this  bill  forwarded  to  me  at  your 
convenience. 

Your  cooperation  in  this  respect  is  greatly  appreciated. 

Sincerely  yours, 


James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Law. 


May  27,  1965. 

Hon.  John  J.  Rooney, 

House  of  Representatives, 

Washington,  D.C. 


Dear  Congressman  Rooney:  Your  letter  addressed  to  Senator  James  O.  East- 
land  concerning  S.  1758  has  been  referred  to  me. 

Mr.  Amadei’s  letter  and  other  material  has  been  forwarded  to  the  staff  of  the 
Subcommittee  on  Administrative  Practice  and  Procedure  and  will  be  printed  in 
the  record  of  hearings  on  this  bill. 

Thank  you  for  forwarding  the  material. 

With  kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


House  of  Representatives, 
Washington,  D.C.,  May  14, 1965. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Committee  on  the  Judiciary, 

Washington,  D.C. 

Dear  Mr.  Chairman  :  I  am  enclosing  herewith  a  copy  of  a  letter  addressed  to 
me  by  my  good  friend,  the  Honorable  James  Amadei,  chairman  of  the  Committee 
on  Unlawful  Practice  of  Law,  Brooklyn  Bar  Association,  in  which  he  expresses 
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the  views  of  the  association  relative  to  the  Senate  bill,  S.  1758,  which  would 
provide  for  the  right  of  persons  to  be  represented  by  attorneys  in  matters  before 
Federal  agencies. 

I  am  enclosing  herewith,  too,  a  copy  of  a  memorandum  which  Mr.  Amadei 
submitted  to  the  New  York  State  Judiciary  Committee  which  has  to  do  with 
a  similar  subject  matter. 

Inasmuch  as  Mr.  Amadei  has  requested  me  to  bring  the  views  of  the  Brooklyn 
Bar  Association  to  your  attention,  I  shall  be  grateful  for  any  consideration  you 
might  give  to  the  enclosures. 

With  kindest  regards, 

Sincerely, 


John  J.  Rooney. 


Brooklyn  Bar  Association, 

Brooklyn,  N.Y.,  May  13, 1965. 


Re  Senate  bill  S.  1758. 


Hon.  John  J.  Rooney, 

House  Office  Building, 

Washington,  D.C. 

Dear  John  :  May  I  call  upon  you  for  your  assistance  in  bringing  to  the  atten¬ 
tion  of  the  members  of  the  Senate  Judiciary  Committee,  with  whom  I  am  sure 
you  are  well  acquainted,  the  views  of  this  association  with  respect  to  a  certain 
Senate  bill  S.  1758,  introduced  by  Senator  Edward  V.  Long  of  Missouri,  and  also 
on  behalf  of  Senators  Bayh,  Burdick,  Dirksen,  Ervin,  Fong,  Hart,  McClellan, 
Scott,  and  Tydings.  I  understand  hearings  are  being  scheduled  on  this  bill 
commencing  May  12,  and  that  at  that  time  a  representative  of  the  American  Bar 
Association  will  appear  in  support  of  the  legislation. 

Although  this  association  is  in  support  of  the  legislation,  the  primary  purpose 
oi  which  is  to  permit  the  practice  of  attorneys  before  Federal  administrative 
agencies  without  formally  applying  to  be  admitted  to  practice  before  such  agen¬ 
cies  as  the  Patent  Office,  Interstate  Commerce  Commission,  etc.,  nevertheless  it  is 
opposed  to  section  101,  subdivision  b  thereof,  which  provides :  “Nothing  herein 
shall  be  construed  to  either  grant  or  to  deny  to  any  person  who  is  not  a 
lawyer,  the  right  to  appear  for  or  represent  others  before  any  agency  or  in  any 
agency  proceeding.”  The  reasons  for  such  opposition  to  this  provision  are  set 
forth  in  detail  in  the  enclosed  copy  of  a  memorandum  which  I  submitted  to  the 
State  judiciary  committee,  having  to  do  wTith  a  similar  subject  matter  at  the 
public  hearing  on  May  11,  1965.  It  seems  to  me  that  this  subdivision  has  no 
relationship  whatsoever  to  the  primary  purpose  of  the  bill,  and  I  have  been  given 
to  understand  that  it  was  inserted  as  a  compromise  to  assure  its  passage.  I 
fail  to  understand  why  such  a  compromise  provision  is  necessary.  However,  if 
it  is  to  remain  in  the  bill,  our  committee  suggests  that  the  following  words  be 
added  thereto :  “The  foregoing  is  not  to  be  construed  that  such  person  may  en¬ 
gage  in  the  practice  of  law  before  any  agency.” 

The  views  which  I  have  expressed  above  were  presented  for  the  consideration 
of  the  board  of  trustees  of  our  association  at  its  meeting  on  May  12,  and  they 
were  unanimously  approved. 

Your  cooperation  and  assistance  in  this  matter  will,  I  am  sure,  be  greatly  ap¬ 
preciated  by  the  members  of  the  bar  of  Brooklyn.  I  trust  that  you  are  enjoying 
good  health,  and  with  warm  personal  regards,  I  am, 

Sincerely  yours. 


James  Amadei, 

Chairman.  Committee  on  Unlawf  ul  Practice  of  Law. 


Memorandum  in  Opposition  to  Article  4,  Section  401,  and  Article  6,  Section 
601,  Relative  to  Authorizing  “Other  Qualified  Representative”  To  Appear 
Before  Administrative  Agencies 

The  above  bills  were  introduced  as  a  result  of  the  report  and  recommendations 
of  the  Law  Revision  Commission  relative  to  establishing  a  Uniform  Administra¬ 
tive  Procedure  Act  and  Administrative  Rule  Making  Procedure  Act. 

Committees  on  unauthorized  practice  of  the  law  of  the  American  Bar  Associa¬ 
tion,  the  New  York  State  Bar  Association  and  various  local  bar  associations  are 
particularly  concerned  with  so  much  of  these  bills  which  provide  that  any  person 
compelled  to  appear  or  voluntarily  appearing  before  an  agency,  and  all  parties, 
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“shall  be  accorded  the  right  to  appear  in  person  or  by  or  with  counsel  or  other 
qualified  representative .”  These  bills  do  not  define  who  a  qualified  representa¬ 
tive  may  be,  nor  do  they  limit  or  indicate  the  extent  of  such  representation,  nor 
the  particular  agency  or  agencies  to  which  such  provision  may  apply.  However, 
the  Commission’s  report  does  state  the  conclusion  that  “Lay  representation  is 
widespread  and  not  necessarily  inappropriate  before  a  number  of  agencies,”  with¬ 
out  setting  forth  the  details  upon  which  such  conclusion  is  reached.  Communi¬ 
cations  received  by  this  committee  indicate  that  lay  representation  is  limited 
to  a  certain  few  agencies  in  nonadversary  matters.  In  lieu  of  specifying  at 
least  uniform  minimum  educational  requirements  for  such  representatives,  the 
report  states,  “By  specifying  ‘other  qualified  representatives’  the  proposed  bill 
enables  agencies  to  set  forth  their  own  standards  and  requirements  for  permit¬ 
ting  qualified  lay  representation  under  appropriate  circumstances.”  It  is  quite 
apparent  that  to  leave  this  to  each  and  every  agency  would  encourage  the  cre¬ 
ating  of  a  hodgepodge  of  so-called  qualified  representatives  with  no  uniform  re¬ 
quirements  as  to  educational  background,  supervision  and  control,  or  the  extent 
to  which  such  representative  may  participate  in  a  proceeding  before  the  agency. 

The  bar  associations,  through  its  committees,  function  at  their  own  expense 
in  the  investigation  and  prosecution  of  individuals  and  corporations  violating 
the  provisions  of  the  penal  law  having  to  do  with  the  unlawful  practice  of 
law.  Public  interest  demands  constant  vigilance  in  uncovering  such  violations 
by  unqualified  and  unlicensed  individuals  and  corporations.  To  now  permit 
laymen  untrained  in  the  law  to  represent  clients  before  administrative  agencies 
is  to  revert  to  the  corrupt  conditions  found  to  exist  at  that  time  which  brought 
about  the  need  for  licensing  of  an  individual  to  practice  law  after  he  has  met 
the  rigid  educational  requirements  established  by  the  court  of  appeals,  sub¬ 
mitting  to  a  bar  examination  as  to  his  legal  knowledge  conducted  by  the  Board 
of  Law  Examiners,  and  thereafter  satisfying  the  committee  on  character  and 
fitness  that  he  is  a  fit  person  and  of  good  moral  character  which  he  is  required 
to  maintain  so  long  as  he  continues  to  practice  law.  All  of  this  in  order  to 
protect  the  public  from  incompetent  and  unqualified  persons  representing  the 
interest  of  a  client  in  a  most  confidential  relationship.  No  less  requirement 
should  be  exacted  from  a  lay  representative,  as  every  matter  of  a  client  should 
be  treated  with  the  same  degree  of  importance  and  confidence.  Why  then  open 
the  door  by  cutting  away  the  protection  to  which  the  public  is  entitled?  The 
bills  under  consideration  encourage  this  without  any  basic  reason  except  to  create 
a  group  of  lay  specialists  of  limited  scholastic  attainments,  if  any,  depending 
upon  the  rules  of  the  particular  agency  involved. 

Attention  is  called  to  the  fact  that  the  Moreland  Act  Commission’s  report  of 
its  investigation  of  1942,  1943,  and  1944  with  respect  to  the  Workmen’s  Compen¬ 
sation  Board,  then  the  Industrial  Board  (the  only  State  board  authorized  to 
license  lay  representatives),  sets  forth  in  detail  the  abuses  engaged  in  by  licensed 
representatives,  such  as  rebates,  splitting  fees,  solicitations,  and  exacting  fees 
in  excess  of  those  allowed  by  the  referees,  etc.  As  a  result,  the  board  promul¬ 
gated  rules  of  conduct  for  licensees.  To  be  qualified  for  such  a  license,  an  appli¬ 
cant  must  be  a  citizen,  21  years  of  age,  a  resident  of  the  State  for  at  least 
a  year,  of  good  moral  character,  have  an  adequate  education  and  have  a  com¬ 
petent  knowledge  of  the  compensation  law  and  regulations.  No  written  examina¬ 
tion  is  conducted,  adequate  education  is  not  defined,  and  an  applicant  need  only 
show  competent  knowledge  of  the  law  and  regulations  by  self-study.  Compensa¬ 
tion  cases  are  adversary  proceedings  and  there  is  no  limitation  on  the  type  of 
claims  a  licensee  may  prosecute  whether  it  be  controverted  or  not. 

It  is  common  knowledge  that  laws  which  administrative  agencies  are  called 
upon  to  interpret  and  administer  have  become  more  technical  and  complex  from 
a  legal  standpoint,  so  much  so  that  lawyers  who  specialize  in  a  particular  field 
of  law  have  found  it  necessary  to  keep  abreast  of  the  law  to  take  special  courses 
at  the  Practicing  Law  Institute,  and  also  attend  symposiums  and  conferences. 
The  undersigned,  as  a  former  member  of  the  Workmen’s  Compensation  Board  for 
10  years,  can  attest  to  the  fact  that  the  compensation  laws  of  this  State  are 
becoming  more  complex  and  technical  in  many  respects  than  when  originally 
enacted  in  1913.  Further,  in  many  cases  such  licenses  have  utilized  the  privilege 
only  on  a  part-time  basis,  separate  and  apart  from  their  usual  occupation  rather 
than  as  a  career  in  the  particular  law  speciality.  As  a  result  they  seldom,  if 
ever,  keep  abreast  of  the  changes  in  the  law  or  the  rules  and  regulations  of  the 
board.  Anyone  whose  knowledge  is  only  limited  to  the  laws  affecting  a  partic¬ 
ular  agency  is  wholly  unqualified  to  properly  represent  and  protect  his  client’s 
interests  before  such  an  agency,  because  in  many  cases  issues  of  law  may  arise 
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for  which  he  would  be  utterly  unprepared  to  give  proper  advice  and  counsel,  all 
which  he  would  be  utterly  unprepared  to  give  proper  advice  and  counsel,  all 
detrimental  to  the  best  interest  of  his  client.  The  danger  is  clearly  apparent  and 
it  is  not  worth  the  risk  when  there  are  about  50,000  lawyers  in  the  State  who 
are  readily  available  to  give  competent  advice  without  limitation  because  of  their 
broad  legal  knowledge.  In  addition,  there  are  the  legal  aid  societies  and  bar 
association  referral  services  available. 

Bar  associations  are  unalterably  opposed  to  such  legislation  for  the  following 
reasons : 

(1)  Since  there  is  no  protection  of  a  client’s  confidential  and  privileged  com¬ 
munication  with  a  lay  representative,  he  may  be  disinclined  or  hesitate  in 
making  a  full  disclosure  of  the  facts,  without  which  his  best  interests  cannot 
properly  be  presented  or  protected. 

(2)  A  client  has  no  means  of  ascertaining  the  degree  of  confidence  he  may 
repose  in  a  so-called  qualified  representative  who  has  no  professional  status,  such 
as  the  badge  of  competency  and  character  which  a  license  implies  to  a  lawyer  or 
any  other  licensed  professional  whose  professional  conduct  is  closely  supervised 
and  controlled  either  by  the  courts  or  the  board  of  regents  of  this  State. 

(3)  The  public  interest,  which  should  be  the  primary  concern  of  the  legisla¬ 
ture,  is  not  served  or  protected  by  licensing  lay  persons  who  only  have  a  limited 
knowledge  of  law  in  a  particular  field.  Expediency  or  the  accommodation  of  a 
limited  few  clients,  who  do  not  care  to  have  adequate  and  competent  repre¬ 
sentation,  should  not  be  the  motivating  cause  for  urging  the  passage  of  this  type 
of  legislation. 

(4)  The  creation  of  a  so-called  lay  specialist  group  not  only  tends  to  demolish 
but  clearly  contravenes  the  purpose  and  intent  of  the  legislature  and  the  court 
of  appeals  in  providing  for  strict  rules  for  admission  to  the  bar  as  an  attorney 
insofar  as  character,  fitness,  and  scholastic  attainments  are  concerned. 

(5)  The  establishment  of  a  group  of  “qualified  representatives”  opens  the  door 
and  encourages  the  resumption  of  the  abuses  and  conditions  which  prevailed  at 
the  time  of  the  Moreland  Act  Commission  investigation  of  the  workmen’s  com¬ 
pensation  board  referred  to  above. 

(6)  Anyone  connected  with  administrative  agencies  can  attest  to  the  fact  that 
lay  representatives  who  have  been  appearing  before  them  have  impeded  rather 
than  helped  the  administration  of  justice  and  the  proceedings  before  admin¬ 
istrative  agencies. 

(7)  Courts  of  this  State,  as  well  as  a  majority  of  other  States,  have  recognized 
that  it  is  primarily  within  the  province  of  the  courts  to  control  the  practice  of 
law.  Section  90,  subdivision  2(a)  of  the  judiciary  law  specifically  provides 
that  a  disbarred  attorney  may  not  practice  before  “any  court,  judge,  justice, 
board,  commission,  or  other  public  authority.”  It  would  appear  that  these 
bills  are  inconsistent  with  such  authority  of  the  courts  to  prohibit  a  disbarred 
or  suspended  attorney  from  practicing  before  an  administrative  agency  under 
pain  of  a  contempt  proceeding  if  perchance  an  agency  should  find  him  to  be 
otherwise  qualified  to  be  a  representative. 

(8)  Many  administrative  agencies  in  determining  questions  of  law  and  fact 
are  functioning  in  a  quasi-judicial  character  which  is  no  less  judicial  in  character 
than  when  exercised  in  a  judicial  proceeding.  Adversary  proceedings,  in  par¬ 
ticular,  before  administrative  agencies  for  all  intents  and  purposes  constitute 
the  practice  of  law.  Of  course,  every  type  of  activity  before  such  an  agency  is 
not  necessarily  the  practice  of  law.  However,  when  trial  work  is  involved  there 
can  be  no  question  about  it.  Even  where  there  is  no  trail  work  involved,  the  prep¬ 
aration  of  legal  documents,  their  legal  interpretation,  the  giving  of  legal  advice, 
or  the  application  of  legal  principles  to  problems  of  any  complexity  is  involved, 
these  activities  are  still  the  practice  of  law.  On  the  other  hand,  where  pure 
engineering,  accounting  or  clerical  work  is  involved,  the  practice  of  law  is  not 
present,  and  in  these  latter  areas  the  laymen  can  adequately  perform. 

See : 

West  Virginia  State  Bar  v.  Airley,  109  S.E.  2d  420. 

State  v.  Sperry,  140  So.  2d  587. 

State  v.  Keller,  114  N.W.  2d  796. 

Denver  Bar  Association  v.  Public  Utilities  Commission,  391  P.  2d  467. 

New  York  County  Lawyers  Asssociation  v.  Ola  C.  Cool,  etc.,  Labor  Relations 

Institute,  294  N.Y.  S53. 

New  York  County  Lawyers  Association  v.  Roel,  3  N.Y.  2d  224,  231. 

(9)  In  the  case  of  In  re  Dawkins  (262  App.  Div.  56,  affirmed  289  N.Y.  553), 
the  court  held  that  proceedings  before  the  Board  of  Assessors  of  the  City  of 
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New  York  are  judicial  in  nature  and  the  appellant  was  properly  enjoined  in  the 
public  interest  from  continuing  his  acts.  It  further  held  that  the  hearings  in 
such  proceedings,  wherein  testimony  is  reported  stenographically,  are  judicial  in 
essence.  Further,  that  recognition  may  not  be  given  to  the  distinction  which  the 
appellant  sought  to  make  between  simple  and  complex  matters,  citing  People  v. 
Lawyers  Title  Gorp.,  (282  N.Y.  513,  521). 

(10)  Finally,  the  legislature  should  bear  in  mind  the  proliferation  of  admin¬ 
istrative  tribunals  in  recent  years  and  extended  scope  of  their  jurisdictions  in 
determining  the  propriety  of  representation  before  such  bodies  by  persons  other 
than  lawyers.  The  distinction  between  appearances  before  administrative  and 
judicial  bodies  is  no  longer  a  varied  or  controlled  consideration.  See:  Realty 
Appraisals  Co.  v.  Astor-Broadway  Holding  Corp.,  5  App.  Div.  2d  Series,  p.  36 ; 
also  Matter  of  New  York  County  Lawyers  Assn.  v.  Bercu,  273  App.  Div.  524, 
affirmed  299  N.Y.  728. 

Accordingly,  it  is  respectfully  submitted  that  these  bills  insofar  as  they  pro¬ 
vide  for  “or  other  qualified  representatives’ ’  should  be  deleted  therefrom. 

Respectfully  submitted. 

Committee  on  Unlawful  Practice  of  Law, 
Brooklyn  Bar  Association, 

James  Amadei,  Chairman. 


May  20,  1965. 

Mr.  James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Law,  Brooklyn  Bar  Association, 
Brooklyn,  N.Y. 

Dear  Mr.  Amadei  :  Have  received  your  recent  correspondence  in  regard  to  S. 
1758. 

Your  letter  and  attachments  will  be  printed  in  the  record  of  the  hearings. 
Appreciate  your  interest  and  thoughtfulness  in  writing. 

Am  sending  you  12  copies  of  this  bill,  as  you  requested. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Brooklyn  Bar  Association, 

Brooklyn,  N.Y.,  May  13, 1965. 

Re :  Senate  bill  S.  1758. 

Hon.  Edward  V.  Long, 

Senate  Office  Building, 

Washington,  D.C. 


Dear  Senator:  This  association  has  been  informed  by  Mr.  F.  Joseph  Donohue, 
chairman  of  the  Committee  on  Federal  Legislation  of  the  American  Bar  Asso¬ 
ciation,  that  you  have  introduced  a  bill  on  behalf  of  yourself  and  Senators  Bayh, 
Burdick,  Dirksen,  Ervin,  Fong,  Hart,  McClellan,  Scott,  and  Tydings,  providing 
for  the  right  of  persons  to  be  represented  by  attorneys  in  matters  before  Federal 
agencies,  known  as  S.  1758.  I  am  enclosing  a  copy  of  my  letter  to  him  with 
reference  to  this  bill  and  also  copies  of  my  report  and  memorandum  referred 
to  therein. 

I  would  appreciate  it  if  you  would  be  good  enough  to  consider  the  views 
expressed  and  so  inform  the  members  of  the  Committee  on  Judiciary  of  the 
Senate. 

I  would  also  appreciate  it  if  you  would  forward  to  me  about  a  dozen  copies 
of  the  bill. 

Respectfully  yours, 


James  Amadei,  Chairman, 
Committee  on  Unlawful  Practice  of  Law. 


May  12,  1965. 

Re  Senate  bill  S.  1758. 

F.  Joseph  Donohue,  Esq., 

Washington,  D.C. 

Dear  Mr.  Donohue:  Your  letter  of  May  6  directed  to  the  president  of  this 
Association,  together  with  enclosures,  were  referred  to  me  as  chairman  of  the 
Committee  on  Unlawful  Practice  of  Law  of  this  association.  I  note  that  among 
the  list  of  bar  associations  on  the  list  submitted  by  you  to  the  Senate  Judiciary 
Committee  this  association  is  included.  I  have  been  endeavoring  to  ascertain 
37 


49-772—65 


560 


ADMINISTRATIVE  PROCEDURE  ACT 


who  on  behalf  of  the  association  so  informed  you  of  its  support  of  this  bill,  as 
I  have  no  recollection  of  having  written  such  a  letter.  It  was  not  until  the  receipt 
of  your  communication  that  I  read  the  provisions  of  the  bill  itself,  which  was 
enclosed. 

I  have  discussed  this  bill  with  Mr.  Raymond  Reisler,  formerly  a  member  of  the 
Committee  on  Unauthorized  Practice  of  the  Law  of  the  American  Bar  Association 
and  chairman  of  both  the  New  York  State  Bar  Association  and  Brooklyn  Bar 
Association  Committees,  and  he  informs  me  that  section  101,  subdivision  b,  was 
inserted  in  the  bill  as  a  compromise  in  order  to  assure  its  passage.  It  is  my 
opinion  that  such  a  compromise  provision  impliedly  recognizes  the  fact  that  lay 
persons  do  in  fact  appear  and  represent  parties  or  witnesses  before  Federal  ad¬ 
ministrative  agencies  even  though  it  states  that  “Nothing  herein  shall  be  con¬ 
strued  to  either  grant  or  to  deny  to  any  person  who  is  not  a  lawyer  the  right  to 
appear  for  or  represent  others  before  any  agency  or  in  any  agency  proceeding.” 
It  is  my  opinion,  and  I  believe  that  of  my  committee,  that  this  is  a  heavy  price 
to  pay  to  permit  attorneys  to  practice  before  Federal  agencies  without  formally 
applying  and  being  admitted  by  the  particular  agency  to  practice  before  it.  It 
seems  to  me  that  it  is  highly  improper  for  any  agency  to  compel  an  attorney  who 
has  been  duly  licensed  to  practice  in  any  State  or  the  District  of  Columbia  to 
submit  to  any  requirement  that  unless  they  make  formal  application  they  are 
not  permitted  to  practice  before  it.  It  is  my  view  that  this  subdivision  should  be 
omitted  from  the  bill ;  if  not,  that  it  should  specifically  contain  a  provision  along 
the  following  lines :  “The  foregoing  is  not  to  be  construed  that  such  person  may 
engage  in  the  practice  of  law  before  any  agency.” 

I  am  enclosing  herewith  copies  of  the  report  of  the  Committee  on  Unlawful 
Practice  of  Law  of  this  association  which  was  unanimously  adopted  on  Novem¬ 
ber  12,  1964,  having  to  do  with  the  proposed  recommendation  to  permit  persons 
and  parties  to  appear  and  be  represented  before  administrative  agencies  in  New 
York  State  by  “other  representative,”  and  also  my  memorandum  to  the  Senate 
Judiciary  Committee  of  this  State  which  is  considering  the  Law  Revision  Com¬ 
mission’s  bill  in  which  it  refers  to  “other  qualified  representative”  appearing  or 
representing  a  person  or  party  as  indicated  above.  The  New  York  State  Bar 
Association  through  its  Committee  on  Unlawful  Practice  of  Law  appeared  at  the 
public  hearing  in  opposition  to  this  bill,  as  well  as  other  bar  associations  in  the 
State  of  New  York. 

I  would  therefore  appreciate  it  if  when  you  are  presenting  the  views  of  the 
various  bar  associations  to  the  Senate  Judiciary  Committee  that  you  express  to 
them  the  conditions  under  which  this  bar  association  supported  the  bill. 

Your  cooperation  in  this  respect  will  be  greately  appreciated. 

Sincerely  yours, 


James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Laic. 


P.S.  Since  dictating  this  letter,  the  board  of  trustees  of  this  association  at  its 
meeting  today,  unanimously  approved  the  views  expressed  herein. 

Memorandum  in  Opposition  to  Article  4,  Section  401,  and  Article  6,  Section 
601,  Relative  To  Authorizing  “Other  Qualified  Representative”  To  Appear 
Before  Administrative  Agencies 

The  above  bills  were  introduced  as  a  result  of  the  report  and  recommendations 
of  the  Law  Revision  Commission  relative  to  establishing  a  Uniform  Administra¬ 
tive  Procedure  Act  and  Administrative  Rule  Making  Procedure  Act. 

Committees  on  Unauthorized  Practice  of  the  Law  of  the  American  Bar  Associa¬ 
tion,  the  New  York  State  Bar  Association  and  various  local  bar  associations  are 
particularly  concerned  with  so  much  of  these  bills  which  provide  that  any  person 
compelled  to  appear  or  voluntarily  appearing  before  an  agency,  and  all  parties, 
“shall  be  accorded  the  right  to  appear  in  person  or  by  or  with  counsel  or  other 
qualified  representative.”  These  bills  do  not  define  who  a  qualified  representative 
may  be,  nor  do  they  limit  or  indicate  the  extent  of  such  representation,  nor  the 
particular  agency  or  agencies  to  which  such  provision  may  apply.  However,  the 
Commission’s  report  does  state  the  conclusion  that  “Lay  representation  is  wide¬ 
spread  and  not  necessarily  inappropriate  before  a  number  of  agencies,”  without 
setting  forth  the  details  upon  which  such  conclusionis  reached.  Communications 
received  by  this  committee  indicate  that  lay  reresentation  is  limited  to  a  certain 
few  agencies  in  nonadversary  matters.  In  lieu  of  specifying  at  least  uniform 
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minimum  educational  requirements  for  such  representatives,  the  report  states, 
•'By  specifying  ‘other  qualified  representatives’  the  proposed  bill  enables  agencies 
to  set  forth  their  own  standards  and  requirements  for  permitting  qualified  lay 
representation  under  appropriate  circumstances.”  It  is  quite  apparent  that  to 
leave  this  to  each  and  every  agency  would  encourage  the  creating  of  a  hodgepodge 
of  so-called  qualified  representatives  with  no  uniform  requirements  as  to  educa¬ 
tional  background,  supervision  and  control,  or  the  extent  to  which  such  repre¬ 
sentative  may  participate  in  a  proceeding  before  the  agency. 

The  bar  associations,  through  its  committees,  function  at  their  own  expense 
in  the  investigation  and  prosecution  of  individuals  and  corporations  violating 
the  provisions  of  the  penal  law  having  to  do  with  the  unlawful  practice  of  law. 
Public  interest  demands  constant  vigilance  in  uncovering  such  violations  by  un¬ 
qualified  and  unlicensed  individuals  and  corporations.  To  now  permit  laymen 
untrained  in  the  law  to  represent  clients  before  administrative  agencies  is  to 
revert  to  the  corrupt  conditions  found  to  exist  at  that  time  which  brought  about 
the  need  for  licensing  of  an  individual  to  practice  law  after  he  has  met  the  rigid 
educational  requirements  established  by  the  court  of  appeals,  submitting  to  a 
bar  examination  as  to  his  legal  knowledge  conducted  by  the  board  of  law  exam¬ 
iners,  and  thereafter  satisfying  the  committee  on  character  and  fitness  that  he  is 
a  fit  person  and  of  good  moral  character  which  he  is  required  to  maintain  so  long 
as  he  continues  to  practice  law.  All  of  this  in  order  to  protect  the  public  from 
incompetent  and  unqualified  persons  representing  the  interest  of  a  client  in  a 
most  confidential  relationship.  No  less  requirement  should  be  exacted  from  a  lay 
representative,  as  every  matter  of  a  client  should  be  treated  with  the  same  degree 
of  importance  and  confidence.  Why  then  open  the  door  by  cutting  away  the  pro¬ 
tection  to  which  the  public  is  entitled?  The  bills  under  consideration  encourage 
this  without  any  basic  reason  except  to  create  a  group  of  lay  specialists  of  limited 
scholastic  attainments,  if  any,  depending  upon  the  rules  of  the  particular  agency 
involved. 

Attention  is  called  to  the  fact  that  the  Moreland  Act  Commission’s  report  of 
its  investigation  of  1942, 1943,  and  1944  with  respect  to  the  workmen’s  compensa¬ 
tion  board,  then  the  industrial  board  (the  only  State  board  authorized  to  license 
lay  representatives)  sets  forth  in  detail  the  abuses  engaged  in  by  licensed  repre¬ 
sentatives,  such  as  rebates,  splitting  fees,  solicitations,  and  exacting  fees  in 
excess  of  those  allowed  by  the  referees,  etc.  As  a  result,  the  board  promulgated 
rules  of  conduct  for  licensees.  To  be  qualified  for  such  a  license,  an  applicant 
must  be  a  citizen,  21  years  of  age,  a  resident  of  the  State  for  at  least  a  year,  of 
good  moral  character,  have  an  adequate  education  and  have  a  competent  knowT- 
edge  of  the  compensation  law  and  regulations.  No  written  examination  is  con¬ 
ducted,  adequate  education  is  not  defined,  and  an  applicant  need  only  show  com¬ 
petent  knowledge  of  the  law  and  regulations  by  self-study.  Compensation  cases 
are  adversary  proceedings  and  there  is  no  limitations  on  the  type  of  claims  a 
licensee  may  prosecute  whether  it  be  controverted  or  not. 

It  is  common  knowledge  that  laws  which  administrative  agencies  are  called 
upon  to  interpret  and  administer  have  become  more  technical  and  complex  from  a 
legal  standpoint,  so  much  so  that  lawyers  who  specialize  in  a  particular  field 
of  law  have  found  it  necessary  to  keep  abreast  of  the  law  to  take  special  courses 
at  the  Practicing  Law  Institute,  and  also  attend  symposiums  and  conferences. 
The  undersigned,  as  a  former  member  of  the  workmen’s  compensation  board  for 
10  years,  can  attest  to  the  fact  that  the  compensation  laws  of  this  State  are 
becoming  more  complex  and  technical  in  many  respects  than  when  originally 
enacted  in  1913.  Further,  in  many  cases  such  licensees  have  utilized  the  privi¬ 
lege  only  on  a  part-time  basis,  separate  and  apart  from  their  usual  occupation 
rather  than  as  a  career  in  the  particular  law  specialty.  As  a  result  they  seldom, 
if  ever,  keep  abreast  of  the  changes  in  the  law  or  the  rules  and  regulations  of  the 
board.  Anyone  whose  knowledge  is  only  limited  to  the  laws  affecting  a  par¬ 
ticular  agency  is  wholly  unqualified  to  properly  represent  and  protect  his  client’s 
interests  before  such  an  agency,  because  in  many  cases  issues  of  law  may  arise 
for  which  he  would  be  utterly  unprepared  to  give  proper  advice  and  counsel,  all 
detrimental  to  the  best  interests  of  his  client.  The  danger  is  clearly  apparent 
and  it  is  not  worth  the  risk  when  there  are  about  50,000  lawyers  in  the  State 
who  are  readily  available  to  give  competent  advice  without  limitation  because 
of  their  broad  legal  knowledge.  In  addition,  there  are  the  legal  aid  societies  and 
bar  associations  referral  services  available. 

Bar  associations  are  unalterably  opposed  to  such  legislation  for  the  following 
reasons : 
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(1)  Since  there  is  no  protection  of  a  client’s  confidential  and  privileged  com¬ 
munication  with  a  lay  representative,  he  may  be  disinclined  or  hesitate  in  making 
a  full  disclosure  of  the  facts,  without  which  his  best  interests  cannot  properly  be 
presented  or  protected. 

(2)  A  client  has  no  means  of  ascertaining  the  degree  of  confidence  he  may 
repose  in  a  so-called  qualified  representative  who  has  no  professional  status, 
such  as  the  badge  of  competency  and  character  which  a  license  implies  to  a 
lawyer  or  any  other  licensed  professional  whose  professional  conduct  is  closely 
supervised  and  controlled  either  by  the  courts  or  the  board  of  regents  of  this 
state. 

(3)  The  public  interest,  which  should  be  the  primary  concern  of  the  legislature, 
is  not  served  or  protected  by  licensing  lay  persons  who  only  have  a  limited 
knowledge  of  law  in  a  particular  field.  Expediency  or  the  accommodation  of  a 
limited  few  clients,  who  do  not  care  to  have  adequate  and  competent  representa¬ 
tion,  should  not  be  the  motivating  cause  for  urging  the  passage  of  this  type  of 
legislation. 

(4)  The  creation  of  a  so-called  lay  specialist  group  not  only  tends  to  demolish 
but  clearly  contravenes  the  purpose  and  intent  of  the  legislature  and  the  court 
of  appeals  in  providing  for  strict  rules  for  admission  to  the  bar  as  an  attorney 
insofar  as  character,  fitness,  and  scholastic  attainments  are  concerned. 

(5)  The  establishment  of  a  group  of  “qualified  representatives”  opens  the  door 
and  encourages  the  resumption  of  the  abuses  and  conditions  which  prevailed 
at  the  time  of  the  Moreland  Act  Commission  investigation  of  the  workmen’s 
compensation  board  referred  to  above. 

(6)  Anyone  connected  with  administrative  agencies  can  attest  to  the  fact  that 
lay  representatives  who  have  been  appearing  before  them  have  impeded  rather 
than  helped  the  administration  of  justice  and  the  proceedings  before  administra¬ 
tive  agencies. 

(7)  Courts  of  this  State,  as  well  as  a  majority  of  other  States,  have  recognized 
that  it  is  primarily  within  the  province  of  the  courts  to  control  the  practice  of 
law.  Section  90,  subdivision  2(a)  of  the  judiciary  law  specifically  provides  that 
a  disbarred  attorney  may  not  practice  before  “any  court,  judge,  justice,  board, 
commission,  or  other  public  authority.”  It  would  appear  that  these  bills  are  in¬ 
consistent  with  such  authority  of  the  courts  to  prohibit  a  disbarred  or  suspended 
attorney  from  practicing  before  an  administrative  agency  under  pain  of  a  con¬ 
tempt  proceeding  if  per  chance  an  agency  should  find  him  to  be  otherwise  quali¬ 
fied  to  be  a  representative. 

(8)  Many  administrative  agencies  in  determining  questions  of  law  and  fact 
are  functioning  in  a  quasi- judicial  character  which  is  no  less  judicial  in  charac¬ 
ter  than  when  exercised  in  a  judicial  proceeding.  Adversary  proceedings,  in  par¬ 
ticular,  before  administrative  agencies  for  all  intents  and  purposes  constitute 
the  practice  of  law.  Of  course,  every  type  of  activity  before  such  an  agency  is 
not  necessarily  the  practice  of  law.  However,  when  trial  work  is  involved  there 
can  be  no  question  about  it.  Even  when  there  is  no  trial  work  involved,  the 
preparation  of  legal  documents,  their  legal  interpretation,  the  giving  of  legal 
advice,  or  the  application  of  legal  principles  to  problems  of  any  complexity  is 
involved,  these  activities  are  still  the  practice  of  law.  On  the  other  hand,  where 
pure  engineering,  accounting,  or  clerical  work  is  involved,  the  practice  of  law 
is  not  present,  and  in  these  latter  areas  the  laymen  can  adequately  perform. 

See : 

West  Virginia  State  Bar  v.  Airley,  109  S.E.  2d  420. 

State  v.  Sperry,  140  So.  2d  587. 

State  v.  Keller,  114  N.W.  2d  796. 

Denver  Bar  Association  v.  Public  Utilities  Commission,  391  P.  2d  467. 

New  York  County  Lawyers  Association  v.  Ola  C.  Cool,  etc.,  Labor  Relations  Insti¬ 
tute,  294  N.Y.  853. 

New  York  County  Lawyers  Association  v.  Roel,  3  N.Y.  2d  224,  231. 

(9)  In  the  case  of  In  re  Daickins  (262  App,  Div.  56,  aflirmed  289  N.Y.  553) ,  the 
court  held  that  proceedings  before  the  Board  of  Assessors  of  the  City  of  New  York 
are  judicial  in  nature  and  the  appellant  was  properly  enjoined  in  the  public  in¬ 
terest  from  continuing  his  acts.  It  further  held  that  the  hearings  in  such  pro¬ 
ceedings,  wherein  testimony  is  reported  stenographically,  are  judicial  in  essence. 
Further,  that  recognition  may  not  be  given  to  the  distinction  which  the  appellant 
sought  to  make  between  simple  and  complex  matters,  citing  People  v.  Lawyers 
Title  Corp.,  (282  N.Y.  513,  521). 
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(10)  Finally,  the  legislature  should  bear  in  mind  the  proliferation  of  adminis¬ 
trative  tribunals  in  recent  years  and  extended  scope  of  their  jurisdictions  in  de¬ 
termining  the  propriety  of  representation  before  such  bodies  by  persons  other 
than  lawyers.  The  distinction  between  appearances  before  administrative  and 
judicial  bodies  is  no  longer  a  varied  or  controlled  consideration.  See :  Realty 
Appraisals  Co.  v.  Astor-Broadway  Holding  Corp.,  5  App.  Div.  2d  Series,  p.  36; 
also  Matter  of  New  York  County  Lawyers  Assn.  v.  Bercu,  273  App.  Div.  524,  af¬ 
firmed  299  N.Y.  728. 

Accordingly,  it  is  respectfully  submitted  that  these  bills  insofar  as  they  pro¬ 
vide  for  “or  other  qualified  representatives ”  should  be  deleted  therefrom. 

Resiiectfully  submitted. 

Committee  on  Unlawful  Practice  of  Law, 
Brooklyn  Bar  Association, 

James  Amadei,  Chairman. 


The  Following  Report  Relative  to  the  Appearance  of  Laymen  Before  Admin¬ 
istration  Agencies  Was  Approved  at  a  Meeting  of  the  Brooklyn  Bar 

Association  Held  on  November  12, 1964 

To  the  Members  of  the  Brooklyn  Bar  Association: 

At  a  meeting  of  the  board  of  trustees  of  this  association  held  on  October  14, 
1964,  the  undersigned  committee,  together  with  the  committees  on  administrative 
boards  and  State  legislation,  were  directed  to  submit  a  report  of  its  recommenda¬ 
tions  at  the  November  meeting  of  the  association  relative  to  the  draft  Adminis¬ 
trative  Procedure  Act  presently  being  considered  by  the  Law  Revision  Commis¬ 
sion  of  the  State  of  New  York.  By  a  concurrent  resolution  of  the  1964  legisla¬ 
ture.  the  commission  was  directed  to  confine  its  activities  for  the  present  to  a 
specific  study  and  evaluation,  at  the  State  level,  of  the  desirability  and  type  of 
legislation  needed  in  connection  with  the  promulgation  of  rules  and  regulations 
of  administrative  agencies  and  of  existing  laws  relating  to  the  scope  of  judicial 
review  of  administrative  acts  and  determinations.  The  commission  is  request¬ 
ing  suggestions  which  will  be  helpful  in  its  final  determination  before  submitting 
its  recommendation  to  the  1965  legislature. 

The  committee  on  unlawful  practice  is  concerned  with  so  much  of  the  act,  as 
drafted,  having  to  do  with  sections  2  and  11  thereof.  Section  2  contains  the 
definitions  as  used  in  the  act,  and  section  11  reads  as  follows : 

“Any  person  compelled  to  appear  in  person,  or  who  voluntarily  appears  before 
any  agency  or  representative  thereof,  shall  be  accorded  the  right  to  be  accom¬ 
panied,  represented  and  advised  by  counsel  or  other  representative.  In  a  pro¬ 
ceeding  before  an  agency,  every  party  or  person  shall  be  accorded  the  right  to 
appear  in  person  or  by  or  with  counsel  or  other  representative.” 

As  to  section  2,  nowhere  is  the  word  “representative”  defined  so  as  to  indicate : 
(a)  what  qualifications  or  educational  requirements  are  needed;  (b)  whether 
such  representative  was  to  be  licensed  by  the  agency;  and  (c)  if  licensed,  whe¬ 
ther  it  should  be  on  a  yearly  or  permanent  basis. 

As  to  section  11,  no  provision  is  made  therein  authorizing  the  particular  agency 
to  set  up  rules  and  regulations  with  respect  to  the  supervision  and  control  of 
such  representative  or  a  code  of  ethics  whereby  such  a  representative  could  be 
disciplined  when  guilty  of  misconduct. 

The  foregoing  are  some  observations  of  the  committee  without  considering  the 
merits  as  to  whether  or  not  it  would  be  in  the  public  interest  to  authorize  laymen 
to  appear  and  practice  before  governmental  agencies. 

The  committee  at  its  meeting  held  on  November  6  considered  the  foregoing 
provisions  not  only  from  the  viewpoint  of  the  draft  act  but  also  generally  as 
it  affects  the  practice  of  law.  The  committee  feels  that  rules  and  regulations, 
directives  and  decisions  of  administrative  agencies  have  a  great  effect  not  only 
upon  the  economic  welfare  and  activities  of  the  individual  parties  involved  but 
also  the  community  or  industry  over  which  they  have  jurisdiction.  It  is  well 
known  that  they  have  a  far-reaching  effect,  more  so  than  individual  litigation. 
About  30  years  or  more  ago,  there  were  very  few  such  governmental  agencies, 
and  since  then,  however,  many  such  boards  and  agencies  have  been  created 
not  only  to  determine  the  individual  rights  of  parties  but  also  matters  involving 
large  community  and  industrial  interests.  The  laws  which  they  are  called 
upon  to  interpret  and  administer  have  over  the  years  become  more  complex 
and  technical  from  a  legal  standpoint,  so  much  so  that  many  lawyers  have 


564 


ADMINISTRATIVE  PROCEDURE  ACT 


found  it  necessary  to  take  courses  in  order  to  specialize  in  a  particular  field 
of  administrative  law,  mainly  because  of  the  technicalities  and  intricacies  in¬ 
volved.  Under  the  circumstances,  your  committee  believes  that  to  permit  laymen 
who  have  no  legal  background  to  appear  and  represent  parties  before  admin¬ 
istrative  agencies  is  not  only  doing  a  disservice  to  the  clients  whom  they  repre¬ 
sent,  but  also  would  be  most  detrimental  to  the  public  interests.  In  addition, 
unqualified  individuals  who  may  appear  before  such  agencies,  because  of  their 
lack  of  knowledge  and  understanding  of  the  law  and  procedures,  impede  the 
prompt  and  proper  administration  of  the  act  under  which  such  agency  is  operat¬ 
ing.  It  is  common  knowledge  among  hearing  officers  of  administrative  agencies 
that  it  is  most  difficult  to  have  the  law  and  the  facts  presented,  and  by  reason 
thereof,  prevents  the  expeditious  handling  of  the  matter  when  the  parties  appear 
by  unqualified  lay  representatives  rather  than  by  lawyers. 

Of  equal  importance  is  the  fact  that  the  client  would  be  denied  the  very 
important  right  and  protection  of  privileged  communications  such  as  exists 
in  the  relationship  between  an  attorney  and  client.  This  privilege  should  not 
be  negated  by  permitting  representation  by  laymen.  There  is  no  doubt  that  the 
client  relies  upon  this  protection  in  disclosing  confidential  matters  to  their 
representative.  The  laws,  throughout  this  country,  recognize  the  importance 
of  this  right  for  the  purpose  of  encouraging  a  full  disclosure  of  all  the  facts 
in  order  that  the  client  can  be  properly  represented  in  presenting  or  protecting 
his  interests  in  the  particular  matter  involved. 

It  is  not  uncommon  for  such  lay  representatives  to  represent  themselves  to  be 
attorneys  in  a  particular  field  of  law,  such  as  “patent  attorney,”  “labor  relations 
consultant,”  “tax  consultant,”  “tax  counsel,”  etc.  Such  designations  do  not 
represent  any  degree  or  designation  awarded  by  any  court,  college,  or  statute,  nor 
do  they  attempt  to  indicate  any  standards  of  competency,  of  good  character  or 
fitness  which  might  entitle  them  to  be  represented  to  the  public  as  such  specialists. 
To  permit  the  public  to  be  deceived  into  employing  them  in  a  particular  field  in 
which  they  claim  to  be  a  specialist  thwarts  the  public  protections  that  exist  with 
respect  to  giving  legal  advice.  If  misrepresentations  as  to  alleged  expertness  in 
any  professional  field  by  unqualified  or  unauthorized  persons  were  permitted,  all 
of  the  existing  public  protections  as  to  such  service  can  be  evaded.  Such  persons 
are  not  subject  to  the  penalties  provided  by  the  laws,  as  lawyers  are  subjected  to, 
which  seek  to  protect  the  public  from  the  danger  inherent  in  the  representation 
by  unauthorized  persons  that  they  are  qualified  to  practice  law  or  give  legal 
advice  or  service  in  a  particular  field  or  specialty. 

It  has  come  to  the  attention  of  the  committee  that  in  instances  where  agencies 
are  authorized  to  either  register  or  license  a  lay  representative  to  appear  before 
them,  it  has  been  used  as  a  subterfuge  solely  for  the  purpose  of  noticing  his 
appearance  of  record  in  the  proceeding  and  then  farming  out  or  forwarding  the 
matter  to  an  attorney  in  order  to  justify  the  splitting  of  the  fee  between  them. 
Although  this  would  be  unethical  for  the  attorney  to  split  any  fee  he  receives,  it 
might  not  be  considered  unethical  for  a  licensed  representative  to  split  the  fee 
that  he  receives  in  the  particular  matter  with  the  attorney  whom  he  has  engaged 
to  handle  the  matter  in  his  behalf.  This  encourages  a  vicious  practice  which 
should  not  be  countenanced. 

With  over  50,000  lawyers  admitted  to  practice  in  New  York  State,  there  is  an 
adequate  supply  of  lawyers  available  to  meet  the  needs  of  the  community.  In 
addition,  a  deserving  individual  has  available  the  lawyers  referral  service  of 
the  various  bar  associations  and  the  legal  aid  society  where  representation  can  be 
secured  either  at  no  fee  or  at  a  nominal  fee. 

Aside  from  the  foregoing  reasons,  there  is  a  serious  question  as  to  whether  or 
not  the  jurisdiction  over  the  practice  or  the  unlawful  practice  of  the  law  comes 
within  the  province  of  the  legislature  or  the  judiciary.  In  some  of  the  other 
jurisdictions  it  has  been  held  to  be  within  the  province  of  the  court  to  regulate 
the  practice  of  law.  Some  jurisdictions  have  held  that  the  legislature  may  pass 
statutes  in  aid  of  judiciary,  but  cannot  exclude  the  judiciary  from  its  constitu¬ 
tional  power  to  regulate  and  define  the  practice  of  law.  The  Unlawful  Practice 
Committee  of  the  New  York  State  Bar  Association  is  presently  undertaking  a 
study  of  this  phase  of  the  matter,  and  Assistant  Dean  John  J.  Murphy  of  St. 
John’s  University  School  of  Law,  a  member  of  the  committee,  has  been  assigned 
the  task  of  making  a  study  and  research  as  to  the  constitutionality  of  any  statute 
that  regulates  the  practice  of  law  by  legislation  rather  than  by  rules  and  regula¬ 
tions  of  the  courts.  He  is  expected  to  submit  his  findings  and  conclusions  at  a 
symposium  being  sponsored  by  that  association  on  Saturday,  November  21,  1964, 
at  the  Hotel  Biltmore. 
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For  the  reasons  above  stated,  your  committee  believes  that  it  is  not  in  the  best 
interests  of  the  public  to  permit  anyone,  other  than  lawyers,  to  appear  or  repre¬ 
sent  parties  before  any  administrative  agency,  and,  accordingly,  disapproves  so 
much  of  section  11  of  the  Draft  Act  which  authorizes  a  person  to  be  “accompanied, 
represented,  and  advised  by  *  *  *  other  representative,”  and  also  so  much  thereof 
as  accords  “the  right  to  appear  *  *  *  by  *  *  *  other  representative.” 

Your  committee  recommends  that  a  copy  of  this  report  he  forwarded  to  the 
Law  Revision  Commission,  the  New  York  State  Bar  Association,  the  American 
Bar  Association,  the  Governor,  the  legislative  leaders  and  the  chairman  of  the 
respective  legislative  committees  of  the  senate  and  assembly  having  to  do  with 
administrative  agencies. 

Respectfully  submitted. 

James  Amadei,  Chairman;  Michael  M.  Kirsch,  Vice  Chairman; 
Alfred  E.  Buck ;  Michael  Caputo ;  Milton  L.  Fleiss ;  Samuel  L. 
Greenberg ;  Julien  W.  Newman  ;  Max  Schwartz ;  Daniel  M.  Cohen  ; 
John  C.  Corbett;  Harold  L.  Cowin;  Philip  G.  Fitz;  John  J.  Hal- 
leron,  Jr. ;  Paula  L.  Levitt ;  Marie  L.  McCann  ;  Robert  A.  Morse  ; 
William  A.  Anzalone  ;  Noah  Goldstein  ;  William  B.  Jacobs ;  Guy  J. 
Mangano ;  Sadie  A.  O’Brien  ;  Alfred  F.  Ritter ;  Harold  Rosenbaum  ; 
Morris  H.  Schneider. 


May  19, 1965. 

Mr.  James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Law,  Brooklyn  Bar  Association, 
Brooklyn,  N.Y. 

Dear  Mr.  Amadei:  Senator  Eastland  has  forwarded  to  me  your  letter  of 
May  13, 1965,  wuth  respect  to  S.  1758. 

We  are  very  pleased,  indeed,  to  have  your  letter  and  the  attachments  thereto, 
all  of  which  will  be  made  a  part  of  the  record  of  the  hearings  on  this  measure. 
Your  suggestions  will  be  given  every  possible  consideration. 

Best  wishes. 

Sincerely, 


Bernard  Fensterwald,  Jr.,  Chief  Counsel. 


Re  Senate  bill  S.  1758. 


Brooklyn  Bar  Association, 
Brooklyn,  N.Y.,  May  13, 1965. 


Hon.  James  Eastland, 

Chairman  of  Committee  on  the  Judiciary,  Senate  Office  Building,  Washington, 


D.C. 


Dear  Senator:  This  association  has  been  informed  by  Mr.  F.  Joseph  Donohue, 
chairman  of  the  Committee  on  Federal  Legislation  of  the  American  Bar  Asso¬ 
ciation,  that  a  bill  introduced  by  Senator  Edward  V.  Long  of  Missouri  on  behalf 
of  himself  and  Senator  Bayh,  Burdick,  Dirksen,  Ervin,  Fong,  Hart,  McClellan, 
Scott,  and  Tydings,  providing  for  the  right  of  persons  to  be  represented  by 
attorneys  in  matters  before  Federal  agencies,  known  as  S.  1758,  is  scheduled  for 
a  public  hearing  commencing  May  12  before  the  Committee  on  the  Judiciary,  of 
which  you  are  chairman.  I  have  written  to  Mr.  Donohue  under  date  of  May  12 
expressing  the  views  of  this  association,  a  copy  of  which  is  enclosed  and  is  self- 
explanatory,  and  therefore  requires  no  reiteration  of  the  views  expressed  therein 
in  this  letter. 

I  trust  that  if  your  committee  does  not  see  it  fit  to  eliminate  section  101,  subdi¬ 
vision  b,  thereof,  that  it  will  give  favorable  consideration  to  the  amendment 
thereof  to  the  extent  indicated  in  my  letter  to  Mr.  Donohue,  that  is  to  add  the 
following :  “The  foregoing  is  not  to  be  construed  that  such  person  may  engage  in 
the  practice  of  law  before  any  agency.” 

For  the  information  of  you  and  your  committee,  I  am  enclosing  a  copy  of  the 
memorandum  which  was  submitted  to  the  State  judiciary  committee  of  the 
senate  at  a  public  hearing  on  May  11  on  the  subject  of  laymen  appearing  before 
administrative  agencies  in  this  State. 

Your  favorable  consideration  of  the  above  will  be  greatly  appreciated. 

Respectfully  yours, 


James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Laic. 
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Re  Senate  bill,  S.  1758. 


May  12,  1965. 


F.  Joseph  Donohue,  Esq., 

Washington,  D.C. 

Dear  Mr.  Donohue  :  Your  letter  of  May  6  directed  to  the  president  of  this 
association,  together  with  enclosures,  were  referred  to  me  as  chairman  of  the 
committee  on  unlawful  practice  of  law  of  this  association.  I  note  that  among 
the  list  of  bar  associations  on  the  list  submitted  by  you  to  the  Senate  Judiciary 
Committee  this  association  is  included.  I  have  been  endeavoring  to  ascertain 
who  on  behalf  of  the  association  so  informed  you  of  its  support  of  this  bill,  as  I 
have  no  recollection  of  having  written  such  a  letter.  It  was  not  until  the  receipt 
of  your  communication  that  I  read  the  provisions  of  the  bill  itself,  which  was 
enclosed. 

I  have  discussed  this  bill  with  Mr.  Raymond  Reisler,  formerly  a  member  of 
the  Committee  on  Unauthorized  Practice  of  the  Law  of  the  American  Bar  Asso¬ 
ciation  and  chairman  of  both  the  New  York  State  Bar  Association  and  Brooklyn 
Bar  Association  committees,  and  he  informs  me  that  section  101,  subdivision  b, 
was  inserted  in  the  bill  as  a  compromise  in  order  to  assure  its  passage.  It  is  my 
opinion  that  such  a  compromise  provision  impliedly  recognizes  the  fact  that  lay 
persons  do  in  fact  appear  and  represent  parties  or  witnesses  before  Federal  ad¬ 
ministrative  agencies  even  though  it  states  that,  “Nothing  herein  shall  be  con¬ 
strued  to  either  grant  or  to  deny  to  any  person  who  is  not  a  lawyer  the  right  to 
appear  for  or  represent  others  before  any  agency  or  in  any  agency  proceeding.” 
It  is  my  opinion,  and  I  believe  that  of  my  committee,  that  this  is  a  heavy  price 
to  pay  to  permit  attorneys  to  practice  before  Federal  agencies  without  formally 
applying  and  being  admitted  by  the  particular  agency  to  practice  before  it.  It 
seems  to  me  that  it  is  highly  improper  for  any  agency  to  compel  an  attorney  who* 
has  been  duly  licensed  to  practice  in  any  State  or  the  District  of  Columbia  to 
submit  to  any  requirement  that  unless  they  make  formal  application  they  are 
not  permitted  to  practice  before  it.  It  is  my  view  that  this  subdivision  should  be 
omitted  from  the  bill ;  if  not,  that  it  should  specifically  contain  a  provision  along 
the  following  lines :  “The  foregoing  is  not  to  be  construed  that  such  person  may 
engage  in  the  practice  of  law  before  any  agency.” 

I  am  enclosing  herewith  copies  of  the  report  of  the  committee  on  unlawful 
practice  of  lawT  of  this  association  which  was  unanimously  adopted  on  November 
12,  1964,  having  to  do  with  the  proposed  recommendation  to  permit  persons  and* 
parties  to  appear  and  be  represented  before  administrative  agencies  in  New  York 
State  by  “other  representative,”  and  also  my  memorandum  to  the  Senate  Judi¬ 
ciary  Committee  of  this  State  which  is  considering  the  Law  Revision  Commis¬ 
sion’s  bill  in  which  it  refers  to  “other  qualified  representative”  appearing  or  rep¬ 
resenting  a  person  or  party  as  indicated  above.  The  New  York  State  Bar  Associ¬ 
ation  through  its  Committee  on  Unlawful  Practice  of  Law  appeared  at  the  public 
hearing  in  opposition  to  this  bill,  as  well  as  other  bar  associations  in  the  State 
of  New  York. 

I  would  therefore  appreciate  it  if  when  you  are  presenting  th«  views  of  the 
various  bar  associations  to  the  Senate  Judiciary  Committee  that  you  express  to 
them  the  conditions  under  which  this  bar  association  supported  the  bill. 

Your  cooperation  in  this  report  will  be  greately  appreciated. 

Sincerely  yours, 


■Tames  Amadei. 

Chairman,  Committee  on  Unlawful  Practice  of  Law. 


P.S. — Since  dictating  this  letter,  the  board  of  trustees  of  this  association,  at  its 
meeting  today,  unanimously  approved  the  views  expressed  herein. 


Memorandum  in  Opposition  to  Article  4,  Section  401  and  Article  6,  Section 
601,  Relative  to  Authorizing  “Other  Qualified  Representatives”  To 
Appear  Before  Administrative  Agencies 

The  above  bills  were  introduced  as  a  result  of  the  report  and  recommendations 
of  the  Law  Revision  Commission  relative  to  establishing  a  Uniform  Adminis¬ 
trative  Procedure  Act  and  Administrative  Rule  Making  Procedure  Act. 

Committees  on  unauthorized  practice  of  the  law  of  the  American  Bar  Asso¬ 
ciation,  the  New  York  State  Bar  Association,  and  various  local  bar  associations 
are  particularly  concerned  with  so  much  of  these  bills  which  provide  that  any 
person  compelled  to  appear  or  voluntarily  appearing  before  an  agency,  and 
all  parties,  “shall  be  accorded  the  right  to  appear  in  person  or  by  or  with 
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counsel  or  other  qualified  representative.”  These  bills  do  not  define  who  a 
qualified  representative  may  be,  nor  do  they  limit  or  indicate  the  extent  of 
such  representation,  nor  the  particular  agency  or  agencies  to  which  such  pro¬ 
vision  may  apply.  However,  the  Commission’s  report  does  state  the  conclusion 
that,  “lay  representation  is  widespread  and  not  necessarily  inappropriate  before 
a  number  of  agencies,”  without  setting  forth  the  details  upon  which  such  con¬ 
clusion  is  reached.  Communications  received  by  this  committee  indicate  that 
lay  representation  is  limited  to  a  certain  few  agencies  in  nonadversary  matters. 
In  lieu  of  specifying  at  least  uniform  minimum  educational  requirements  for 
such  representatives,  the  report  states :  “By  specifying  ‘other  qualified  repre¬ 
sentatives’  the  proposed  bill  enables  agencies  to  set  forth  their  own  standards 
and  requirements  for  permitting  qualified  lay  representation  under  appropriate 
circumstances.”  It  is  quite  apparent  that  to  leave  this  to  each  and  every 
agency  would  encourage  the  creating  of  a  hodgepodge  of  so-called  qualilfied 
representatives  with  no  uniform  requirements  as  to  educational  background, 
supervision,  and  control,  or  the  extent  to  which  such  representative  may  partici¬ 
pate  in  a  proceeding  before  the  agency. 

The  bar  associations,  through  its  committees,  function  at  their  own  expense 
in  the  investigation  and  prosecution  of  individuals  and  corporations  violating 
the  provisions  of  the  penal  law  having  to  do  with  the  unlawful  practice  of  law. 
Public  interest  demands  constant  vigilance  in  uncovering  such  violations  by 
unqualified  and  unlicensed  individuals  and  corporations.  To  now  permit  lay¬ 
men  untrained  in  the  law  to  represent  clients  before  administrative  agencies 
is  to  revert  to  the  corrupt  conditions  found  to  exist  at  that  time  which  brought 
about  the  need  for  licensing  of  an  individual  to  practice  law  after  he  has  met 
the  rigid  educational  requirements  established  by  the  court  of  appeals,  submitting 
to  a  bar  examination  as  to  his  legal  knowledge  conducted  by  the  board  of  law 
examiners,  and  thereafter  satisfying  the  committee  on  character  and  fitness 
that  he  is  a  fit  person  and  of  good  moral  character,  which  he  is  required  to 
maintain  so  long  as  he  continues  to  practice  law.  All  of  this  in  order  to  protect 
the  public  from  incompetent  and  unqualified  persons  representing  the  interest  of 
a  client  in  a  most  confidential  relationship.  No  less  requirement  should  be 
exacted  from  a  lay  representative,  as  every  matter  of  a  client  should  be  treated 
with  the  same  degree  of  importance  and  confidence.  Why  then  open  the  door 
by  cutting  away  the  protection  to  which  the  public  is  entitled?  The  bills  under 
consideration  encourage  this  without  any  basic  reason  except  to  create  a  group 
of  lay  specialists  of  limited  scholastic  attainments,  if  any,  depending  upon  the 
rules  of  the  particular  agency  involved. 

Attention  is  called  to  the  fact  that  the  Moreland  Act  Commission’s  report  of 
its  investigation  of  1942,  1943,  and  1944  with  respect  to  the  workmen’s  compensa¬ 
tion  board,  then  the  industrial  board  (the  only  State  board  authorized  to  license 
lay  representatives)  sets  forth  in  detail  the  abuses  engaged  in  by  licensed 
representatives,  such  as  rebates,  splitting  fees,  solicitations,  and  exacting  fees  in 
excess  of  those  allowed  by  the  referees,  etc.  As  a  result,  the  board  promulgated 
rules  of  conduct  for  licensees.  To  be  qualified  for  such  a  license,  an  applicant 
must  be  a  citizen,  21  years  of  age,  a  resident  of  the  State  for  at  least  a  year,  of 
good  moral  character,  have  an  adequate  education  and  have  a  competent  knowl¬ 
edge  of  the  compensation  law  and  regulations.  No  written  examination  is  con¬ 
ducted,  adequate  education  is  not  defined,  and  an  applicant  need  only  show 
competent  knowledge  of  the  law  and  regulations  by  self-study.  Compensation 
cases  are  adversary  proceedings  and  there  is  no  limitation  on  the  type  of  claims 
a  licensee  may  prosecute,  whether  it  be  controverted  or  not. 

It  is  common  knowledge  that  laws  which  administrative  agencies  are  called 
upon  to  interpret  and  administer  have  become  more  technical  and  complex  from 
a  legal  standpoint,  so  much  so  that  lawyers  who  specialize  in  a  particular  field 
of  law  have  found  it  necessary  to  keep  abreast  of  the  law  to  take  special  courses 
at  the  Practicing  Law  Institute,  and  also  attend  symposiums  and  conferences. 
The  undersigned,  as  a  former  member  of  the  workmen’s  compensation  board 
for  10  years,  can  attest  to  the  fact  that  the  compensation  laws  of  this  State  are 
becoming  more  complex  and  technical  in  many  respects  than  when  originally 
enacted  in  1913.  Further,  in  many  cases  such  licensees  have  utilized  the  priv¬ 
ilege  only  on  a  part-time  basis,  separate  and  apart  from  their  usual  occupation 
rather  than  as  a  career  in  the  particular  law  specialty.  As  a  result  they  seldom, 
if  ever,  keep  abreast  of  the  changes  in  the  law  or  in  the  rules  and  regulations  of 
the  board.  Anyone  whose  knowledge  is  only  limited  to  the  laws  affecting  a 
particular  agency  is  wholly  unqualified  to  properly  represent  and  protect  his 
client’s  interests  before  such  an  agency,  because  in  many  cases  issues  of  law  may 
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arise  for  which  he  would  be  utterly  unprepared  to  give  proper  advice  and  counsel, 
all  detrimental  to  the  best  interests  of  his  client.  The  danger  is  clearly  apparent 
and  it  is  not  worth  the  risk  when  there  are  about  50,000  lawyers  in  the  State 
who  are  readily  available  to  give  competent  advice  without  limitation  because  of 
their  broad  legal  background.  In  addition,  there  are  the  legal  aid  societies  and 
bar  association  referral  services  available. 

Bar  associations  are  unalterably  opposed  to  such  legislation  for  the  following 
reasons : 

(1)  Since  there  is  no  protection  of  a  client’s  confidential  and  privileged  com¬ 
munication  with  a  lay  representative,  he  may  be  disinclined  or  hesitate  in  mak¬ 
ing  a  full  disclosure  of  the  facts,  without  which  his  best  interests  cannot  properly 
be  presented  or  protected. 

(2)  A  client  has  no  means  of  ascertaining  the  degree  of  confidence  he  may  re¬ 
pose  in  a  so-called  qualified  representative  who  has  no  professional  status,  such 
as  the  badge  of  competency  and  character  which  a  license  implies  to  a  lawyer 
or  any  other  licensed  professional  whose  professional  conduct  is  closely  super¬ 
vised  and  controlled  either  by  the  courts  or  the  board  of  regents  of  this 
State. 

(3)  The  public  interest,  which  should  be  the  primary  concern  of  the  legis¬ 
lature,  is  not  served  or  protected  by  licensing  lay  persons  who  only  have  a 
limited  knowledge  of  law  in  a  particular  field.  Expediency  or  the  accommodation 
of  a  limited  few  clients,  who  do  not  care  to  have  adequate  and  competent 
representation,  should  not  be  the  motivating  cause  for  urging  the  passage  of 
this  type  of  legislation. 

(4)  The  creation  of  a  so-called  lay  specialist  group  not  only  tends  to  de¬ 
molish  but  clearly  contravenes  the  purpose  and  intent  of  the  legislature  and 
the  court  of  appeals  in  providing  for  strict  rules  for  admission  to  the  bar 
as  an  attorney  insofar  as  character,  fitness,  and  scholastic  attainments  are 
concerned. 

(5)  The  establishment  of  a  group  of  “qualified  representatives”  opens  the 
door  and  encourages  the  resumption  of  the  abuses  and  conditions  which  pre¬ 
vailed  at  the  time  of  the  Moreland  Act  Commission  investigation  of  the  work¬ 
men's  compensation  board  referred  to  above. 

(6)  Anyone  connected  with  administrative  agencies  can  attest  to  the  fact 
that  lay  representatives  who  have  been  appearing  before  them  have  impeded 
rather  than  helped  the  administration  of  justice  and  the  proceedings  before 
ministrative  agencies. 

(7)  Courts  of  this  State,  as  well  as  a  majority  of  other  States,  have  recognized 
that  it  is  primarily  within  the  province  of  the  courts  to  control  the  practice 
of  law.  Section  90,  subdivision  2(a)  of  the  judiciary  law  specifically  provides 
that  a  disbarred  attorney  may  not  practice  before  “any  court,  judge,  justice, 
board,  commission,  or  other  public  authority.”  It  would  appear  that  these 
bills  are  inconsistent  with  such  authority  of  the  courts  to  prohibit  a  disbarred 
or  suspended  attorney  from  practicing  before  an  administrative  agency  under 
pain  of  a  contempt  proceeding  if  per  chance  an  agency  should  find  him  to  be 
otherwise  qualified  to  be  a  representative. 

(8)  Many  administrative  agencies  in  determining  questions  of  law  and  fact 
are  functioning  in  a  quasi-judicial  character  which  is  no  less  judicial  in  character 
than  when  exercised  in  a  judicial  proceeding.  Adversary  proceedings,  in  particu¬ 
lar,  before  administrative  agencies  for  all  intents  and  purposes  constitute  the 
practice  of  law.  Of  course,  every  type  of  activity  before  such  an  agency  is  not 
necessarily  the  practice  of  law.  However,  when  trial  work  is  involved  there  can 
be  no  question  about  it.  Even  where  there  is  no  trial  work  involved,  the  prepara¬ 
tion  of  legal  documents,  their  legal  interpretation,  the  giving  of  legal  advice, 
or  the  application  of  legal  principles  to  problems  of  any  complexity  is  involved, 
these  activities  are  still  the  practice  of  law.  On  the  other  hand,  where  pure 
engineering,  accounting  or  clerical  work  is  involved,  the  practice  of  law  is  not 
present,  and  in  these  latter  areas  the  laymen  can  adequately  perform. 

See : 

West  Virginia  State  Bar  v.  Airley,  109  S.E.  2d  420. 

State  v.  Sperry,  140  So.  2d  587. 

State  v.  Keller,  114  N.W.  2d  796. 

Denver  Bar  Association  v.  Public  Utilities  Commission,  891  P.  2d  467. 

New  York  County  Lawyers  Association  v.  Ola  C.  Cool,  etc.,  Labor  Relations  Insti¬ 
tute,  294  N.Y.  853. 

New  York  County  Lawyers  Association  v.  Roel,  3  N.Y.  2d  224,  231. 

(9)  In  the  case  of  In  re  Dawkins  (262  App.  Div.  56  affirmed  2S9  N.Y.  553),  the 
court  held  that  proceedings  before  the  Board  of  Assessors  of  the  City  of  New  York 
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are  judicial  in  nature  and  the  appellant  was  properly  enjoined  in  the  public 
interest  from  continuing  his  acts.  It  further  held  that  the  hearings  in  such  pro¬ 
ceedings,  wherein  testimony  is  reported  stenographieally,  are  judicial  in  essence. 
Further,  that  recognition  may  not  be  given  to  the  distinction  which  the  appel¬ 
lant  sought  to  make  between  simple  and  complex  matters,  citing  People  v.  Law¬ 
yers  Title  Corp.,  (282  N.Y.  513,  521) . 

(10)  Finally,  the  legislature  should  bear  in  mind  the  proliferation  of  admin¬ 
istrative  tribunals  in  recent  years  and  extended  scope  of  their  jurisdictions  in 
determining  the  propriety  of  representation  before  such  bodies  by  persons  other 
than  lawyers.  The  distinction  between  appearances  before  administrative  and 
judicial  bodies  is  no  longer  a  varied  or  controlled  consideration.  See:  Realty 
Appraisals  Co.  v.  Astor-Broadway  Holding  Corp.,  5  App.  Div.  2d  Series,  p.  36 ; 
also  Matter  of  New  York  County  Lawyers  Assn.  v.  Bercu,  273  App.  Div.  524,  af¬ 
firmed  299  N.Y.  728. 

Accordingly,  it  is  respectfully  submitted  that  these  bills  insofar  as  they  pro¬ 
vide  for  “or  other  qualified  representatives ”  should  be  deleted  therefrom. 

Respectfully  submitted. 

James  Amadei, 

Chairman,  Committee  on  Unlawful  Practice  of  Law, 

Brooklyn  Bar  Association. 


June  9,  1965. 

Mr.  Herbert  Dubno, 

Registered  Patent  Agent, 

Brooklyn,  N.Y. 


Dear  Mr.  Dubno  :  Thank  you  most  sincerely  for  your  letter  of  May  26,  1965, 
concerning  S.  1758. 

As  you  have  requested,  am  having  it  made  a  part  of  the  record  of  the  hearings 
on  this  proposal. 

Kind  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


Brooklyn,  N.Y.,  May  26,  1965. 

Chairman,  Senate  Subcommittee  on 
Administrative  Practice  and  Procedure, 

Washington,  D.C. 


Mr.  Chairman  :  It  has  come  to  my  attention  that  your  subcommittee  is  cur¬ 
rently  holding  hearings  in  connection  with  a  modification  of  the  Administrative 
Procedure  Act  to  admit  to  practice  before  an  agency  of  the  Federal  Government, 
including  the  U.S.  Patent  Office,  all  attorneys  who  are  members  in  good  standing 
of  any  State  bar. 

I  should  like  to  place  on  record  my  opposition  to  this  modification  inasmuch 
as  it  concerns  the  qualifications  of  practitioners  who  must  represent  inventors 
before  the  U.S.  Patent  Office.  I  feel — as  does  the  American  Chemical  Society, 
the  Patent  Office,  and  other  professional  and  scientists’  organizations — that  ad¬ 
mission  of  persons  with  limited  or  no  technical  qualification  to  practice  before 
the  Patent  Office  would  have  tragic  consequences  with  respect  to  the  level  of  pat¬ 
ent  practice  and  will  open  the  door  to  a  flood  of  patent  applications  by  persons 
who  would  have  the  right  to  hold  themselves  out  as  practitioners  without  the 
qualifications  to  do  so. 

It  is  not  to  be  doubted  that  a  member  of  a  State  bar  is  compelled,  by  the  rigid 
ethical  standards  of  the  bar,  to  refrain  from  holding  himself  out  as  competent 
practitioner  when  he  is  in  reality  not  fully  qualified  ;  so,  too,  it  is  logical  that 
most  of  the  unqualified  attorneys  at  law,  who  would  represent  clients  in  patent 
prosecution,  will  obtain  qualified  assistance  and  even  turn  such  prosecution  over 
to  individuals  now  qualified  for  such  practice- 

I  must,  however,  underscore  that  this  reflects  the  present  state  of  affairs  since 
most  attorneys  who  do  not  themselves  practice  before  the  Patent  Office  direct 
inventors  to  qualified  attorneys.  To  accomplish  this  end,  there  is  no  need  for  a 
modification  for  the  standards  of  law  practice  before  the  Patent  Office. 

I  should  like  to  direct  this  communication,  however,  to  a  contention  widely 
voiced  by  a  few  members  of  the  legal  profession ;  namely,  that  technical  qualifi¬ 
cation  is  not  a  requisite  for  practicing  patent  matters  before  the  courts  having 
jurisdiction  therein  and,  therefore,  such  technical  qualification  should  not  be 
required  of  practitioners  before  the  Patent  Office.  To  the  extent  that  this  al¬ 
legation  is  a  call  for  greater  legal  competency  of  law  practicing  before  the  Patent 
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Office,  it  cannot  be  applauded  too  greatly.  To  the  extent,  however,  that  this 
contention  is  considered  to  support  an  argument  that  technical  qualification  is 
unnecessary,  it  is  totally  unacceptable. 

A  member  of  the  bar  of  the  highest  court  of  a  particular  State  is  assumed  to 
have  attained  a  minimum  level  of  qualification  in  the  law  of  his  State  and  is 
constrained  to  conform  to  a  standard  of  ethics  closely  supervised  by  the  regional 
organizations.  Patent  law  is  not,  however.  State  law  and,  although  recognized 
as  an  exception  among  the  various  legal  disciplines  for  many  years,  has  only  been 
defined  as  a  Federal  body  of  law,  under  exclusive  Federal  jurisdiction  and  con¬ 
forming  to  Federal  standards,  by  the  decision  rendered  several  years  ago  in 
Alexander  Sperry  v.  The  Florida  State  Bar  (S.  Ct.  October  1962  term). 

It  must  now  be  stated  conclusively  that  practice  before  the  U.S.  Patent  Office 
and  practice  in  patent  matters  before  the  Federal  courts  is  the  practice  of  a 
Federal  body  of  law  under  a  Federal  jurisdiction. 

Should  the  American  Bar  Association  call  for  a  national  patent  bar  under  the 
supervision  and  control  of,  for  example,  the  U.S.  Court  of  Customs  and  Patent 
Appeals,  with  standards  enforced  by  a  Federal  patent  bar  examination  not  unlike 
the  State  bar  examinations  and  designed  to  fulfill  the  Patent  Office  requirements 
for  practice,  the  bar  association’s  stand  would  be  unimpeachable.  In  fact,  such  a 
national  patent  bar  was  proposed  some  years  ago  by  Mr.  Karl  F.  Ross,  then  presi¬ 
dent  of  the  American  Association  of  Registered  Patent  Agents  &  Attorneys,  New 
York,  to  the  Commerce  Secretary’s  Advisory  Committee  on  Patent  Matters. 

I  take  this  opportunity  to  urge  that  your  subcommittee  consider  writing  a  na¬ 
tional  patent  bar  into  law  and  exempting  the  Patent  Office  from  the  proposed  bill 
admitting  all  attorneys  to  practice  before  all  Federal  agencies.  This  recogni¬ 
tion  of  a  Federal  body  of  law  under  Federal  administration  and  conforming  to 
Federal  standards  would  be  a  logical  outgrowth  of  the  decision  in  the  Sperry  case 
and  conform  to  the  bar  association’s  demands  of  elevated  standards  in  a  legal 
sense  for  those  qualified  to  practice  in  patent  matters.  At  the  same  time,  it  would 
apply  standards  of  competency  akin  to  those  required  for  membership  in  a 
State  bar  on  the  Federal  level. 

I  would  appreciate  your  consideration  of  the  foregoing  matter  and  its  presenta¬ 
tion  to  the  subcommittee  at  the  present  or  forthcoming  hearings ;  it  is  also  re¬ 
spectfully  requested  that  this  communication  be  made  part  of  the  official  records 
of  the  hearings  upon  the  proposed  bill. 

Very  truly  yours, 


Herbert  Dubno, 
Registered  Patent  Agent. 


National  Association  of 
Enrolled  Federal  Tax  Accountants, 

Chicago,  III.,  May  Ilf,  1965. 

Re  S.  1336  and  S.  1758. 

Subcommittee  on  Administrative  Practice  and  Procedure, 

Committee  on  the  Judiciary, 

U.S.  Senate, 

Washington,  D.C. 

Gentlemen  :  The  National  Association  of  Enrolled  Federal  Tax  Accountants 
is  the  only  national  organization  in  the  United  States  whose  membership  is 
limited  to  those  persons  who  have  passed  the  2-day  written  special  enrollment 
examination  of  the  Internal  Revenue  Service,  or  the  written  examination  for 
nonlawyers  who  wish  to  practice  before  the  Tax  Court  of  the  United  States. 
All  of  our  members  are  enrolled  to  practice  before  the  Internal  Revenue  Service. 

The  basic  aim  of  the  National  Association  of  Enrolled  Federal  Tax  Account¬ 
ants  is  to  maintain  professional  and  ethical  standards,  to  develop  educational 
and  technical  services  which  wall  assist  our  members  in  their  day-to-day  work, 
and  to  protect  the  interests  of  the  public. 

Our  code  of  ethics  includes  the  30  examples  of  disreputable  conduct  spelled 
out  in  the  Treasury  Department  Circular  No.  230  (revised). 

Our  accrediting  body  grants  the  use  of  our  private,  professional  membership 
service  mark  designation,  “Enrolled  Federal  Tax  Accountant,”  only  to  those 
persons  who  meet  our  high  standards  of  admission  and  agree  to  comply  with 
the  opinions  of  our  Committee  on  Professional  Conduct. 

It  is  in  the  best  public  interest  to  continue  to  have  the  Office  of  the  Director 
of  Practice  of  the  U.S.  Treasury  Department,  check  on  the  integrity,  character, 
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and  reputation  of  all  persons  who  desire  to  obtain  the  privilege  of  holding  the 
coveted  Treasury  card. 

These  bills  would  permit  preferential  treatment  to  one  of  the  four  categories 
of  enrolled  tax  practitioners,  which  is  not  accorded  to  the  other  three  classes. 
These  bills  would  not  be  fair  to  the  more  than  4,000  practitioners  who,  since 
1959,  were  required  to  pass  the  2-day  written,  comprehensive  special  enrollment 
examination  which  is  prepared,  given,  and  graded  by  the  Internal  Revenue 
Service.  Approximately  77,000  attorneys  and  agents  were  enrolled  to  practice 
before  the  Internal  Revenue  Service  at  the  end  of  the  fiscal  year  ended  June  30, 
1964.  Almost  50  percent  of  the  enrollees  are  lawyers. 

The  enactment  of  these  bills  which  would  authorize  automatic  enrollment  of 
lawyers  would  be  ill  advised  and  detrimental  to  the  public  interest.  This  is 
“special  purpose”  legislation  which  is  based  upon  a  misunderstanding  that  law¬ 
yers  may  freely  interchange  their  right  to  practice  from  one  State  jurisdiction 
to  another. 

These  bills  would  impose  a  financial  hardship  on  the  other  three  categories  of 
tax  practitioners  who  would  be  expected  to  pay  increased  fees  to  cover  the  cost 
of  maintaining  the  Office  of  the  Director  of  Practice  of  the  U.S.  Treasury  De¬ 
partment.  If  fees  to  these  other  persons  were  not  substantially  raised  it  would 
lower  the  budget  of  the  Office  of  the  Director  of  Practice  to  the  point  where  they 
would  not  be  able  to  perform  their  duties  to  the  extent  necessary  to  protect  the 
public  interest  in  maintaining  the  high  caliber  of  the  Treasury  bar. 

This  written  statement  is  being  submitted,  as  requested  in  your  letter  of 
May  7,  1965,  so  that  it  may  be  inserted  in  the  hearings  record.  We  want  to 
emphasize  that  the  automatic  admission  of  lawyers  to  practice  before  the  Internal 
Revenue  Service  is  neither  necessary  nor  appropriate. 

Cordially, 


S.  A.  Rish,  EFTA,  Executive  Secretary. 


May  19, 1965. 

Senator  Quentin  N.  Burdick, 

U.S.  Senate. 


Dear  Quentin  :  Have  received  your  recent  letter  enclosing  letter  and  attach¬ 
ment  from  Mr.  R.  B.  Ludvigson,  president  of  the  North  Dakota  Society  of  CPA’s. 

Have  asked  the  staff  of  the  subcommittee  to  insert  Mr.  Ludvigson’s  correspond¬ 
ence  in  the  record  of  our  hearings  on  S.  1758. 

Warm  regards. 

Sincerely, 


Edward  V.  Long,  Chairman. 


R.  B.  Ludvigson, 

Valley  City,  N.  Dak.,  April  80, 1965. 
Re  S.  1758,  and  sections  6(b)  and  (c)  of  S.  1336. 

Hon.  Quentin  Burdick, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Burdick  :  It  is  my  duty  as  president  of  the  North  Dakota  Society 
of  Certified  Public  Accountants  to  relay  to  you  the  original  resolution  concerning 
the  above  legislation,  which  was  adopted  by  the  advisory  council  of  our  society 
at  a  special  meeting  on  April  22, 1965. 

It  was  my  intention  to  deliver  this  to  you  in  person  recently  when  you  were 
in  the  Fargo  area.  As  this  was  not  possible,  I  hope  that  our  vice  president, 
Adam  Thiel,  was  able  to  make  contact  with  you.  There  are  certain  personal 
comments  I  would  like  to  make  concerning  the  resolution  and  the  legislation. 
Thus,  the  following: 

1.  The  resolution  does  not  cover  the  present  requirement  of  power  of 
attorney  authorization  when  representing  a  client  before  the  Treasury 
Department.  I  personally  feel  that  this  should  be  retained  for  all  practi¬ 
tioners  before  the  Treasury  as  it  is  a  simple  instrument  to  execute  and 
protects  the  client  by  giving  him  an  opportunity  to  limit  the  power  to  certain 
subjects,  areas,  or  periods,  and  at  the  very  least,  informs  him  of  such 
representation. 

2.  The  present  practice  of  Treasury  card  screening  for  lawyers  and  certi¬ 
fied  public  accountants  at  first  glance  seems  unnecessary  as  we  both  are  sub¬ 
ject  to  rigid  standards  of  conduct  and  performance.  However,  on  a  national 
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level,  there  is  always  the  danger  of  abuse  by  the  few,  and  there  should  be 
some  type  of  screening.  Perhaps  this  screening  could  be  done  by  our  pro¬ 
fessional  groups  better  than  by  the  Treasury  officials. 

3.  Relative  to  those  that  represent  clients  before  the  Treasury  that  are 
not  lawyers  and  certified  public  accountants,  I  favor  the  present  practice  of 
Treasury  card  examinations  and  screening. 

Would  you  please  introduce  the  enclosed  resolution  into  the  proceedings  of  the 
May  12-14  subcommittee  hearings?  Your  cooperation  will  be  most  appreciated. 
Respectfully, 

R.  B.  Ludvigson, 

President,  North  Dakota  Society  of  CPA's. 

Excebpt  of  the  Proceedings  of  the  Advisory  Council  of  the  North  Dakota 
Society  of  Certified  Public  Accountants  Special  Meeting  at  Carrington, 
N.  Dak.,  April  22,  1965 

A  discussion  was  held  concerning  pending  legislation  before  the  Senate 
of  the  United  States.  The  following  resolution  was  adopted  and  unanimously 
approved : 

resolution 

We,  the  officers  and  advisory  council  of  the  North  Dakota  Society  of  Certified 
Public  Accountants,  resolve  that  S.  1758  and  section  6  (b)  and  (c)  of  S.  1336, 
are  improper  and  unduly  restrictive  in  that  they  would  permit  lawyers  to 
practice  before  the  Treasury  Department  (as  well  as  other  Federal  adminis¬ 
trative  agencies)  without  obtaining  prior  departmental  approval.  It  is  in  the 
public  interest  that  this  legislation  should  provide  similar  treatment  for  certified 
public  accountants  since  both  professions  serve  an  identical  function  when 
practicing  before  the  Treasury  Department,  and  lacking  such  a  qualification, 
the  bill  is  unacceptable  to  this  council  and  not  in  the  public  interest. 

Members  in  attendance : 

Lloyd  E.  Orser,  Bismarck,  N.  Dak. 

Herman  Doeling,  Carrington,  N.  Dak. 

Warren  Anderson,  210  Walker  Building,  Fargo,  N.  Dak. 

♦Adam  Thiel,  210  Walker  Building,  Fargo,  N.  Dak. 

Donald  H.  Ford,  University  Station,  Grand  Forks,  N.  Dak. 

*R.  D.  Koppenhaver,  University  Station,  Grand  Forks,  N.  Dak. 

Harold  B.  Ikelman,  Grand  Forks,  N.  Dak. 

Richard  Korsmo,  University  Station,  Grand  Forks,  N.  Dak. 

Garry  A.  Pearson,  Grand  Forks,  N.  Dak. 

Russell  Anderson,  Minot,  N.  Dak. 

Baldwin  Martz,  Minot,  N.  Dak. 

♦Rudolph  B.  Ludvigson,  Valley  City,  N.  Dak. 

♦Indicates  officers  of  the  North  Dakota  Society  of  Certified  Public  Accountants  (Mr. 
Ludvigson  is  president,  Mr.  Koppenhaver  is  secretary-treasurer,  and  Mr.  Thiel  is  vice 
president). 

Attest : 

April  22,  1965. 

Rudolph  B.  Ludvigson, 

President  of  North  Dakota  Society  and  Chairman  of  the  Council. 


U.S.  Senate, 

Committee  on  Post  Office  and  Civil  Service, 

May  IS,  1965. 

Hon.  Edward  V.  Long, 

Chairman,  Subcommittee  on  Administrative  Practices  and  Precedures,  U.S. 
Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Enclosed  herewith  is  a  letter  I  have  received  from  Mr. 

R.  B.  Ludvigson,  president  of  the  North  Dakota  Society  of  CPA’s,  along  with  a 
resolution  winch  I  am  forwarding  to  be  made  a  part  of  the  official  records  on 

S.  1758  and  sections  6(b)  and  (c)  of  S.  1336. 

With  kind  regards,  I  am, 

Sincerely, 


o 


Quentin  N.  Burdick. 


■ 
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Rep.  Moss  introduced  H.  R.  5012  which  was  re¬ 
ferred  to  House  Government  Operations  Committee. 

Senate  committee  reported  S.  Il60  with  amend¬ 
ments.  S.  Report  813.  Print  of  bill  and  report 

Senate  passed  S.  Il60  as  reported. 

S.  ll6o  was  referred  to  House  Government 
Operations  Committee.  Print  of  bill  as  referred 

House  subcommittee  voted  to  report  S.  1X60. 

House  committee  voted  to  report  S.  ll6o. 

House  committee  reported  S.  Il60  without  amend¬ 
ment.  H.  Report  No.  Ili97*  Print  of  bill  and 
report. 

House  passed  S.  ll6o  under  suspension  of  the 
rules. 

Approved:  Public  Law  89— U87* 
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AVAILABILITY  OF  PUBLIC  INFORMATION.  Amends  the  Adminis¬ 
trative  Procedure  Act  to  make  Government  information  more 
available  to  the  public,  including  the  following  provisions: 

Eliminates  the  "properly  and  directly  concerned"  test 
of  who  shall  have  access  to  public  records,  stating 
that  the  great  majority  of  records  shall  be  available 
to  "any  person".  Provides  for  reasonable  access 
regulations  and  fees  for  record  searches. 

Sets  up  standards  for  the  categories  of  records  which 
may  be  exempt  from  public  disclosure,  replacing  the 
vague  phrases  "good  cause  found",  "in  the  public  inte¬ 
rest",  and  "internal  management"  with  specific  defini¬ 
tions  of  information  which  may  be  withheld. 

Gives  aggrieved  citizens  a  remedy  by  permitting  appeals 
to  U.  S.  district  courts. 

Makes  clear  that  the  Federal  Register  is  a  publication 
in  which  the  public  can  learn  the  details  of  adminis¬ 
trative  operations  of  Federal  agencies,  including  where 
and  by  whom  decisions  are  made  and  how  to  make  submit¬ 
tals  or  requests.  Makes  it  unnecessary  to  publish 
material  in  the  Federal  Register  "which  is  reasonably 
available"  by  reference. 

Requires  agencies  to  make  available  statements  of  policy 
and  interpretations  which  have  been  adopted  and  are  not 
required  to  be  published  in  the  Federal  Register  and 
administrative  staff  manuals  and  instructions  to  staff 
that  affect  any  member  of  the  public.  Permits  deletions 
to  prevent  "a  clearly  unwarranted  invasion  of  personal 
privacy."  Permits  an  agency  to  withhold  those  portions 
of  its  staff  manuals  and  instructions  which  set  forth 
criteria  for  the  staff  in  auditing  or  inspection  proce¬ 
dures,  etc. 

Makes  the  act  effective  one  year  after  enactment. 


\  A-  .  rfAI  ••  '  '  i 


•  :  J-.ji:  ti  ■  (  x  01  Jf  "  ’•/()  TJJWJI>WA 

tvull  1  rf3  ^nli  «I  tai.r  uc  3  »I<  -IJ 

Sljro-  xU  *  Jtb  5fr/;  o  c("  ji’J  iu'i3  i.-' 

-  " 

qy.  •$  I  <uq  mo  3(.rtoi  .ura 

1  •  ,  •  /  ;  -  u  ;>5 

,  M.-  3  ■  •  ‘ 

.  :1  v  >  .  .  ■ 

r.  -  i  1(  i  o  "■  <  i  3  3 

■  ■'  *j  >3  . 

...  ...  i  '■  . 

B  i 'XI  V  v r  X  "  :  r’ 

■i  rfoJti*  <  ffol3o-rjf3eril  <  elis;-..  t  3#  sJJt  -o 

):  fan!  -.to  ;>a!3J  >u  ,  .i.‘:  i  3a  &/b  > 

.3  :t 


■ 


lOWTWi.  • 


. 


89tii  CONGRESS 
1st  Session 


S.  1160 


IN  THE  SENATE  OE  THE  UNITED  STATES 

February  17, 1965 

Mr.  Long  of  Missouri  (for  himself,  Mr.  Bartlett,  Mr.  Bath,  Mr.  Boggs,  Mr. 
Burdick,  Mr.  Case,  Mr.  Dirksen,  Mr.  Ervin,  Mr.  Fong,  Mr.  Hart,  Mr. 
Metcalf,  Mr.  Morse,  Mr.  Moss,  Mr.  Nelson,  Mrs.  Neuberger,  Mr.  Prox- 
mire,  Mr.  Ribicoff,  Mr.  Smathers,  and  Mr.  Symington)  introduced  the 
following  bill ;  which  was  read  twice  and  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter 
324,  of  the  Act  of  June  11,  1946  (60  Stat.  238) ,  to  clarify 
and  protect  the  right  of  the  public  to  information,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  section  3,  chapter  324,  of  the  Act  of  June  11,  1946 

4  (60  Stat.  238),  is  amended  to  read  as  follows: 

5  “Sec.  3.  Eveiy  agency  shall  make  available  to  the  public 

6  the  following  information: 

7  “  (a)  Publication  in  the  Federal  Register. — 
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Every  agency  shall  separately  state  and  currently  publish  in 
the  Federal  Register  for  the  guidance  of  the  public  (A)  de¬ 
scriptions  of  its  central  and  field  organization  and  the  estab¬ 
lished  places  at  which,  the  officers  from  whom,  and  the 
methods  whereby,  the  public  may  secure  information,  make 
submittals  or  requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  require¬ 
ments  of  all  formal  and  informal  procedures  available;  (0) 
rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as 
to  the  scope  and  contents  of  all  papers,  reports,  or  examina¬ 
tions;  ( ID )  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general  policy  or  in¬ 
terpretations  of  general  applicability  formulated  and  adopted 
by  the  agency;  and  (E)  every  amendment,  revision,  or  re¬ 
peal  of  the  foregoing.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms  thereof,  no  person 
shall  in  any  manner  be  required  to  resort  to,  or  be  adversely 
affected  by  any  matter  required  to  be  published  in  the  Fed¬ 
eral  Register  and  not  so  published.  For  purposes  of  this  sub¬ 
section,  matter  which  is  reasonably  available  to  the  class  of 
persons  affected  thereby  shall  be  deemed  published  in  the 
Federal  Register  when  incorporated  by  reference  therein 
with  the  approval  of  the  Director  of  the  Federal  Register. 
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“  (b)  Agency  Opinions  and  Orders.— Every  agency 
shall,  in  accordance  with  published  rules,  make  available  for 
public  inspection  and  copying  (A)  all  final  opinions  (in¬ 
cluding  concurring  and  dissenting  opinions)  and  all  orders 
made  in  the  adjudication  of  cases,  (B)  those  statements  of 
policy  and  interpretations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal  Begister,  and 
(0)  staff  manuals  and  instructions  to  staff  that  affect  any 
member  of  the  public,  unless  such  materials  are  promptly 
published  and  copies  offered  for  sale.  To  the  extent  required 
to  prevent  a  clearly  unwarranted  invasion  of  personal  privacy, 
an  agency  may  delete  identifying  details  when  it  makes 
available  or  publishes  an  opinion,  statement  of  policy,  inter¬ 
pretation,  or  staff  manual  or  instruction:  Provided,  That  in 
every  case  the  justification  for  the  deletion  must  be  fully  ex¬ 
plained  in  writing.  Every  agency  also  shall  maintain  and 
make  available  for  public  inspection  and  copying  a  current 
index  providing  identifying  information  for  the  public  as  to 
any  matter  which  is  issued,  adopted,  or  promulgated  after 
the  effective  date  of  this  Act  and  which  is  required  by  this 
subsection  to  be  made  available  or  published.  No  final 
order,  opinion,  statement  of  policy,  interpretation,  or  staff 
manual  or  instruction  that  affects  any  member  of  the  public 
may  be  relied  upon,  used  or  cited  as  precedent  by  an  agency 
against  any  private  party  unless  it  lias  been  indexed  and 
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either  made  available  or  published  as  provided  by  this  sub¬ 
section  or  unless  that  private  party  shall  have  actual  and 
timely  notice  of  the  terms  thereof. 

“(c)  Agency  Records. — Every  agency  shall,  in  ac¬ 
cordance  with  published  rules  stating  the  time,  place,  and 
procedure  to  be  followed,  make  all  its  records  promptly 
available  to  any  person.  Upon  complaint,  the  district  court 
of  the  United  States  in  the  district  in  which  the  complainant 
resides,  or  has  his  principal  place  of  business,  or  in  which  the 
agency  records  are  situated  shall  have  jurisdiction  to  enjoin 
the  agency  from  the  withholding  of  agency  records  and  infor¬ 
mation  and  to  order  the  production  of  any  agency  records 
or  information  improperly  withheld  from  the  complainant. 
In  such  cases  the  court  shall  determine  the  matter  de  novo 
and  the  burden  shall  be  upon  the  agency  to  sustain  its  action. 
In  the  event  of  noncompliance  with  the  court’s  order,  the 
district  court  may  punish  the  responsible  officers  for  con¬ 
tempt.  Except  as  to  those  causes  which  the  court  deems  of 
greater  importance,  proceedings  before  the  district  court  as 
authorized  by  this  subsection  shall  take  precedence  on  the 
docket  over  all  other  causes  and  shall  he  assigned  for  hearing 
and  trial  at  the  earliest  practicable  date  and  expedited  in 
every  way. 

“(d)  Agency  Proceedings. — Every  agency  having 
more  than  one  member  shall  keep  a  record  of  the  final  votes 
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of  each  member  in  every  agency  proceeding  and  such  record 
shall  be  available  for  public  inspection. 

“  (e)  Exemptions. — The  provisions  of  this  section 
shall  not  be  applicable  to  matters  that  are  (1)  specifically 
required  by  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  (2)  related  solely 
to  the  internal  personnel  rules  and  practices  of  any  agency; 
(3)  specifically  exempted  from  disclosure  by  statute;  (4) 
trade  secrets  and  commercial  or  financial  information  ob¬ 
tained  from  the  public  and  privileged  or  confidential;  (5) 
inter-agency  or  intra-agency  memorandums  or  letters  dealing 
solely  with  matters  of  law  or  policy;  (6)  personnel  and 
medical  files  and  similar  files  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy ; 
(7)  investigatory  files  compiled  for  law  enforcement  pur¬ 
poses  except  to  the  extent  available  by  law  to  a  private 
party;  and  (8)  contained  in  or  related  to  examination,  op¬ 
erating,  or  condition  reports  prepared  by,  on  behalf  of,  or 
for  the  use  of  any  agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

“(f)  Limitation  of  Exemptions. — Nothing  in  this 
section  authorizes  withholding  of  information  or  limiting 
the  availability  of  records  to  the  public  except  as  specifically 
stated  in  this  section,  nor  shall  this  section  be  authority  to 
withhold  information  from  Congress. 


6 


1  “(g)  Private  Party. — As  used  in  this  section,  ‘private 

2  party’  means  any  party  other  than  an  agency. 

3  “  (h)  Effective  Date. — This  amendment  shall  be- 


4  come  effective  one  year  following  the  date  of  the  enactment 

5  of  this  Act.” 
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academy  that  all  persons  who  wish  to  he 
members  will  be  able  to  attain  this  purpose 
py  passing  examinations  of  a  comprehensive 
in  actuarial  mathematics  and  insur- 
ce  principles  which,  along  with  demon¬ 
strated  experience,  will  establish  their  com- 
ce  as  actuaries. 

The  Nlntemal  Revenue  Service  should  be 
able  to  recognize  whether  a  person  is  a  quali¬ 
fied  actuary  in  connection  with  its  pension- 
plan  review,  activities  when  he  presents  fig¬ 
ures  or  statements  having  an  actuarial  con¬ 
tent.  In  the\  future,  membership  in  the 
American  Academy  of  Actuaries  will,  it  is 
believed,  be  acceptable  as  such  a  standard 
for  qualification  where  such  need  arises. 

The  creation  of  the  academy  would  be  of 
great  value  not  only\to  the  general  public 
and  to  the  actuarial  profession,  but  also  to  a 
number  of  Federal,  State,  and  local  govern¬ 
ment  agencies  that  either  pave  dealings  with 
actuaries  or,  in  some  cases,  employ  actuaries. 
Under  these  circumstances  the  agencies  in¬ 
volved  could  readily  establish  appropriate  ac¬ 
creditation  procedures  for  persohs  to  appear 
before  them  in  connection  with  matters  in¬ 
volving  actuarial  problems. 

Mr.  President,  this  bill  is  neededMn  im¬ 
proving  the  security  of  the  many  employees 
and  others  covered  under  the  vast 
programs  in  effect  in  our  Nation,  In  the  : 
ognition  and  encouragement  that  it  woui 
give  to  this  important  profession  and  science^ 
and  in  the  public  interest  generally.  I  urge 
its  speedy  enactment. 

Mr.  CURTIS.  Mr.  President,  I  am 
privileged  to  join  the  distinguished  senior" 
Senator  from  Connecticut  LMr.  Dodd]  in 
introducing  a  bill  that  would  provide  for 
a  Federal  charter  for  the  American 
Academy  of  Actuaries. 

It  will  be  recalled,  Mr.  President,  that 
my  esteemed  colleague,  Senator  Dodd,  in¬ 
troduced  S.  3027  in  the  88th  Congress 
which  would  have  incorporated  the 
American  Academy  of  Actuaries.  I  was 
pleased  that  19  other  Senators  cospon¬ 
sored  this  bill  which  passed  the  Senate 
on  August  15,  1964.  Unfortunately,  be¬ 
cause  of  the  end  of  session  legislative 
load,  the  other  body  was  unable  to  act  on 
the  bill. 

Over  the  years  of  my  congressional 
service,  I  have  had  the  opportunity  to 
study  closely  the  financial  implications  of 
both  private  and  public  measures  aimed 
at  providing  economic  security  for  the 
people  of  our  country.  Such  measures 
must,  of  course,  have  a  sound  ftnancingi 
base,  and  this  can  be  achieved  only 
there  is  continuing  actuarial  analy^ 
evaluation,  and  guidance  of  the  mi 
tude  of  plans  and  programs  that/nave 
been  developed  for  these  purposes!;  The 
actuaries  so  involved  must  no/only  be 
technically  well  trained  in  this  difficult 
and  complex  mathematical  area,  but  also 
they  must  be  persons  of/high  profes¬ 
sional  stature  and  integnty.  Although 
there  is  naturally  som/ range  of  varia¬ 
tion  present  in  actuanal  cost  estimates 
for  programs  that  /extend  many  years 
into  the  future,  the  professional  actuary 
must  develop  the  most  likely  assump¬ 
tions  for  sound/financing  of  the  partic¬ 
ular  plan  under  consideration,  and  then 
the  cost  calculations  must  be  made  with 
the  utmost:  accuracy  and  precision  pos¬ 
sible  witja  the  experience  data  available. 
In  the  final  analysis,  the  economic  secu¬ 
rity  or  the  participants  of  these  plans 
rests  largely  upon  the  professional  skill 
apa  integrity  of  the  actuary. 


The  distinguished  senior  Senator  from 
Connecticut  has  given  full  details  as  to 
why  a  Federal  charter  for  the  American 
Academy  of  Actuaries  is  desirable,  not 
only  to  the  actuarial  profession,  but  also 
to  the  general  public  of  our  country  so 
that  the  professional  and  scientific  aims 
and  purposes  of  this  profession  can  bet¬ 
ter  be  made  known.  It  is  my  under¬ 
standing  that  there  is  unanimity  of 
opinion  in  the  desirability  of  forming 
this  new  actuarial  body  among  all  the 
members  of  the  existing  four  specialized 
national  actuarial  organizations  and  that 
various  Federal  and  State  agencies  with 
whom  this  idea  has  been  discussed  wel¬ 
come  the  formation  of  an  organization, 
membership  in  which  will  serve  as  a  sat¬ 
isfactory  standard  for  qualification  of  an 
actuary. 

Mr.  President,  this  bill  will  make  a 
definite  and  significant  step  forward  in 
improving  and  strengthening  the  eco¬ 
nomic  security  of  the  vast  majority  of 
persons  in  our  Nation  by  the  recognition 
that  it  will  give  to  the  truly  professional 
nature  of  actuarial  science.  I  urge  that 
it  be  enacted  as  speedily  as  possible. 

I  commend  the  distinguished  Senator 
vjfrom  Connecticut  for  introducing  the  bill. 

am  happy  to  join  in  it.  I  hope  it  will 
have  early  approval  of  the  Senate. 


FREEDOM  OF  INFORMATION 

Mr.  LONG  of  Missouri.  Mr.  Presi¬ 
dent,  I  introduce  for  appropriate  ref¬ 
erence  the  “freedom  of  information”  bill. 
This  measure  successfully  passed  the 
Senate  without  a  dissenting  vote  during 
the  last  Congress  on  July  31,  1964.  Both 
Houses  are  expected  to  begin  early  con¬ 
sideration  of  this  important  legislation 
during  this  session.  Our  purpose  in  in¬ 
troducing  the  measure  today  is  much  the 
same  as  when  the  bill  was  originally  in¬ 
troduced:  that  a  necessary  corollary  to 
the  right  of  a  democratic  people  to  par¬ 
ticipate  in  governmental  affairs  is  the 
right  to  acquire  information.  The  bill 
amends  section  3  of  the  Administrative 
Procedure  Act  of  1946,  and  therefore,  is 
an  important  step  in  our  program  updat¬ 
ing  the  entire  act.  x. 

The  approach  with  respect  to  Govern¬ 
ment  records  is  to  make  all  records  avail¬ 
able  to  the  public  while  clearly  delineat¬ 
ing  and  excluding  areas  from  its  opera¬ 
tion  which  might  impede  the  proper 
functioning  of  an  agency.  Since  this 
enlightened  view  toward  the  handling 
of  Government  records  was  first  suggest¬ 
ed,  a  great  deal  of  study  and  drafting 
have  transformed  the  first  rough  attempt 
into  a  highly  perfected  product.  Those 
with  any  lingering  doubts  about  its  pro¬ 
visions  may  be  assured  that  additional 
opportunity  will  be  available  to  present 
further  views.  The  continuing  wide  sup¬ 
port  of  our  efforts  by  the  bar  associa¬ 
tions,  lawyers,  news  media,  government 
and  legal  scholars  together  with  individ¬ 
ual  citizens  is  most  helpful. 

I  am  most  happy  that  17  of  my  distin¬ 
guished  colleagues  have  joined  me  as  co¬ 
sponsors  of  the  bill.  Their  suggestions 
and  encouragement  are  the  real  reason 
for  the  present  finely  drawn  measure. 
With  this  type  of  cooperation,  the  bene¬ 


fits  of  an  effective  “freedom  of  informa¬ 
tion”  law  should  soon  be  available  to  the/ 
American  public.  / 

Mr.  President,  I  ask  that  the  compete 
text  of  the  bill  be  printed  at  this  point 
in  the  Record. 

The  ACTING  PRESIDENT  pr6  tem¬ 
pore.  The  bill  will  be  received/and  ap¬ 
propriately  referred;  and,  without  objec¬ 
tion,  the  bill  will  be  printed  in  the 
Record. 

The  bill  (S.  1160)  to  am£nd  section  3  of 
the  Administrative  Procedure  Act,  chap¬ 
ter  324,  of  the  act  of/June  11,  1946  (60 
Stat.  238) ,  to  clarify  and  protect  the 
right  of  the  publi/  to  information,  and 
for  other  purposes,  introduced  by  Mr. 
Long  of  Missouri  (for  himself  and  other 
Senators) ,  wa/ received,  read  twice  by  its 
title,  referred  to  the  Committee  on  the 
Judiciary,  rind  ordered  to  be  printed  in 
the  Record,  as  follows: 

Be  it  t enacted  by  the  Senate  and  House 
of  Rew'esentatives  of  the  United  States  of 
America  in  Congress  assembled.  That  sec- 
tiorv/3,  chapter  324,  of  the  Act  of  June  11, 
(60  Stat.  238),  is  amended  to  read  as 
5llows  : 

‘Sec.  3.  Every  agency  shall  make  available 
to  the  public  the  following  information: 

“(a)  Publication  in  the  Federal  Regis¬ 
ter. — Every  agency  shall  separately  state  and 
currently  publish  in  the  Federal  Register  for 
the  guidance  of  the  public  (A)  descriptions 
of  its  central  and  field  organization  and  the 
established  places  at  which,  the  officers  from 
whom,  and  the  methods  whereby,  the  public 
may  secure  information,  make  submittals  or 
requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which 
its  functions  axe  channeled  and  determined, 
including  the  nature  and  requirements  of  all 
formal  and  informal  procedures  available; 
(C)  rules  of  procedure,  descriptions  of  forms 
available  or  the  places  at  which  forms  may 
be  obtained,  and  instructions  as  to  the  scope 
and  contents  of  all  papers,  reports,  or  exami¬ 
nations;  (D)  substantive  rules  of  general 
applicability  adopted  as  authorized  by  law. 
and  statements  of  general  policy  or  interpre¬ 
tations  of  general  applicability  formulated 
and  adopted  by  the  agency;  and  (E)  every 
amendment,  revision,  or  repeal  of  the  fore¬ 
going.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms 
thereof,  no  person  shall  in  any  maimer  be 
required  to  resort  to,  or  be  adversely  affected 
by  any  matter  required  to  be  published  in 
the  Federal  Register  and  not  so  published. 
For  purposes  of  this  subsection,  matter  which 
is  reasonably  available  to  the  class  of  per¬ 
sons  affected  thereby  shall  be  deemed 
published  in  the  Federal  Register  when  in¬ 
corporated  by  reference  therein  with  the  ap¬ 
proval  of  the  Director  of  the  Federal  Register. 

“(b)  Agency  opinions  and  orders.— Every 
agency  shall,  in  accordance  with  published 
rules,  make  available  for  public  inspection 
and  copying  (A)  all  final  opinions  (including 
concurring  and  dissenting  opinions)  and  all 
orders  made  in  the  adjudication  of  cases, 
(B)  those  statements  of  policy  and  interpre¬ 
tations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal 
Register,  and  (C)  staff  manuals  and  instruc¬ 
tions  to  staff  that  affect  any  member  of  the 
public,  unless  such  materials  are  promptly 
published  and  copies  offered  for  sale.  To  the 
extent  required  to  prevent  a  clearly  un¬ 
warranted  invasion  of  personal  privacy,  an 
agency  may  delete  identifying  details  when 
it  makes  available  or  publishes  an  opinion, 
statement  of  policy,  interpretation,  or  staff 
manual  or  instruction:  Provided,  That  in 
every  case  the  Justification  for  the  deletion 
must  be  fully  explained  in  writing.  Every 
agency  also  shall  maintain  and  make  avail- 
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able  for  public  inspection  and  copying  a  cur¬ 
rent  index  providing  identifying  information 
for  the  public  as  to  any  matter  which  is 
issued,  adopted  or  promulgated  after  the  ef¬ 
fective  date  of  this  Act  and  which  is  required 
by  this  subsection  to  be  made  available  or 
published.  No  final  order,  opinion,  state¬ 
ment  of  policy,  interpretation,  or  staff  man¬ 
ual  or  instruction  that  affects  any  member  of 
the  public  may  be  relied  upon,  used  or  cited 
as  precedent  by  an  agency  against  any  pri¬ 
vate  party  unless  it  has  been  indexed  and 
either  made  available  or  published  as  pro¬ 
vided  by  this  subsection  or  unless  that  pri¬ 
vate  party  shall  have  actual  and  timely 
notice  of  the  terms  thereof. 

“(c)  Agency  records. — Every  agency  shall, 
in  accordance  with  published  rules  stating 
the  time,  place,  and  procedure  to  be  fol¬ 
lowed,  make  all  its  records  promptly  avail¬ 
able  to  any  person.  Upon  complaint,  the 
district  court  of  the  United  States  in  the  dis¬ 
trict  in  which  the  complainant  resides,  or 
has  his  principal  place  of  business,  or  in 
which  the  agency  records  are  situated  shall 
have  jurisdiction  to  enjoin  the  agency  from 
the  withholding  of  agency  records  and  in¬ 
formation  and  to  order  the  production  of  any 
agency  records  or  information  improperly 
withheld  from  the  complainant.  In  such 
cases  the  court  shall  determine  the  matter 
de  novo  and  the  burden  shall  be  upon  the 
agency  to  sustain  its  action.  In  the  event 
of  noncompliance  with  the  court’s  order,  the 
district  court  may  punish  the  responsible 
officers  for  contempt.  Except  as  to  those 
causes  which  the  court  deems  of  greater 
importance,  proceedings  before  the  district 
court  as  authorized  by  this  subsection  shall 
take  precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and 
trial  at  the  earliest  practicable  date  and  ex¬ 
pedited  in  every  way. 

“(d)  Agency  proceedings. — Every  agency 
having  more  than  one  member  shall  keep  a 
record  of  the  final  votes  of  each  member  in 
every  agency  proceeding  and  such  record 
shall  be  available  for  public  inspection. 

“(e)  Exemptions — The  provisions  of  this 
section  shall  not  be  applicable  to  matters 
that  are  (1)  specifically  required  by  Execu¬ 
tive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy; 
(2)  related  solely  to  the  internal  personnel 
rules  and  practices  of  any  agency;  (3)  specif¬ 
ically  exempted  from  disclosure  by  statute; 
(4)  trade  secrets  and  commercial  or  financial 
information  obtained  from  the  public  and 
privileged  or  confidential;  (5)  interagency  or 
intraagency  memoranda  or  letters  dealing 
solely  with  matters  of  law  or  policly;  (6)  per¬ 
sonnel  and  medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a  clear¬ 
ly  unwarranted  invasion  of  personal  privacy; 
(7)  investigatory  files  compiled  for  law  en¬ 
forcement  purposes  except  to  the  extent 
available  by  law  to  a  private  party;  and  (8) 
contained  in  or  related  to  examination,  op¬ 
erating,  or  condition  reports  prepared  by,  on 
behalf  of,  or  for  the  use  of  any  agency  re¬ 
sponsible  for  the  regulation  or  supervision  of 
financial  institutions. 

“(f)  Limitation  op  exemptions. — Nothing 
in  this  section  authorizes  withholding  of  in¬ 
formation  or  limiting  the  availability  of 
records  to  the  public  except  as  specifically 
stated  in  this  section,  nor  shall  this  section 
be  authority  to  withhold  information  from 
Congress. 

“(g)  Private  party.— As  used  in  this  sec- 
tion,  ‘private  party’  means  any  party  other 
than  an  agency. 

-  (k)  Effective  date, — This  amendment 
shall  become  effective  one  year  following  the 
date_  of  the  enactment  of  this  Act.’’ 


PROTECTION  OP  THE  RIGHT  TO 
VOTE 

Mr.  McNAMARA.  Mr.  President,  re¬ 
cent  events  in  the  news  have  pointed  up, 
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once  again,  that  citizens  of  the  United 
States  are  being  denied  the  right  to  reg¬ 
ister  and  vote.  And  we  are  seeing  the 
unhappy  results  of  this  denial  in  an 
upsurge  of  civil  rights  demonstrations 
and  police  actions. 

We  had  all  hoped,  I  am  sure,  that  the 
passage  of  the  1964  Civil  Rights  Act 
would  usher  in  a  period  of  calm  in  which 
the  act  would  be  implemented,  and  its 
benefits  assessed. 

Yet,  within  months,  there  is  new  un¬ 
rest,  this  time  over  the  denial  of  the 
right  to  register  to  vote. 

The  fact  is,  of  course,  that  as  long 
as  any  citizens  of  our  country  are  denied 
their  constitutional  rights,  there  will 
continue  to  be  unrest. 

And  it  certainly  is  hard  to  fault  this — 
because  it  has  been  instilled  in  all  of  us 
that  our  constitutional  rights  are  worth 
fighting  for. 

Yet,  once  again,  we  appear  to  be  fail¬ 
ing  to  implement,  with  appropriate  con¬ 
gressional  action,  a  solution  to  voting 
rights  denial  that  has  been  in  our  Con¬ 
stitution  for  nearly  100  years. 

I  refer,  of  course,  section  2  of  the  14th 
^amendment,  which  instructs  that  tl/ 
congressional  representation  of  any  Stare 
beweduced  in  proportion  to  the  number  of 
citizens  it  denies  the  right  to  vote/ 

Thh  language  and  the  intent  /f  sec¬ 
tion  2  could  not  be  more  clear.  / 

Nevertheless,  Congress  has  /nrked  its 
responsibility  for  enforcing  this  provision 
with  the  necessary  legislati/e  machinery. 

Therefore,'!  once  agairy introduce  leg¬ 
islation  to  accomplish  this. 

My  bill  is  similar  tc/hat  which  I  have 
introduced  in  each /ingress  since  1957. 

It  would  create /Joint  Congressional 
Committee  on  Congressional  Represen¬ 
tation,  which  would  mket  following  each 
biennial  Hou/  election,  to  determine 
section  2  violations — and\by  how  much 
any  State ’/representation 'would  be  re¬ 
duced.  /  \ 

Hous/seats  thus  taken  would  be  al¬ 
locate/  to  other  States  on  thexiasis  of 
population  for  the  2-year  period  the  ac¬ 
tio/ would  be  in  effect,  thus  keeping  the 
total  number  of  Representatives  at  435. 
/  If  we  are  serious  about  protecting  the 
right  to  vote,  and  we  should  be,  I  sin-' 
cerely  believe  that  enforcing  section  2 
of  the  14th  amendment  is  the  proper 
place  to  begin. 

The  ACTING  PRESIDENT  pro  tem¬ 
pore.  The  bill  will  be  received  and  ap¬ 
propriately  referred. 

The  bill  (S.  1161)  providing  for  the 
reduction  of  the  basis  of  representation 
of  States  denying  or  abridging  the  right 
of  its  citizens  to  vote,  and  for  other  pur¬ 
poses,  introduced  by  Mr.  McNamara,  was 
received,  read  twice  by  its  title,  and  re¬ 
ferred  to  the  Committee  on  the  Judiciary. 


INSTALLATION  OP  SEAT  BELTS  IN 
MOTOR  VEHICLES  USED  IN 
TRANSPORTATION  OP  PASSEN¬ 
GERS  BY  COMMON  CARRIER 

L  Mr.  WILLIAMS  of  New  Jersey.  Mr. 
President,  on  January  1  of  this  year  a 
tragic  bus  accident  occurred  in  San 
Diego,  Calif.  A  huge  double-decker 
passenger  bus  skidded  on  a  rain-slick 
road  and  plunged  down  a  50-foot  em¬ 


bankment.  As  a  result,  2  persons  were 
killed,  and  32  were  injured.  The  story/ 
landed  in  every  newspaper  in  the  cou/ 
try,  stayed  there  exactly  1  day,  and  t/at 
was  the  end  of  that  item.  / 

But  that  story  made  an  indelihre  im¬ 
pression  on  me,  and  I  decided/o  do  a 
little  investigation  on  this  prob/m.  The 
figures  on  deaths  and  injur  1/  in  inter¬ 
state  bus  transportation  tell  a  sad  and 
unnerving  story.  / 

Prom  1955  to  1960,  tot/fatalities  from 
bus  accidents  average/157  per  year.  In 
1961,  this  figure  dropped  to  122,  in  1962  to 
123,  but  in  1963  i/hot  up  to  170.  In 
short,  we  had  a / average  of  over  150 
deaths  in  inters/te  bus  accidents  in  the 
8-year  period  /om  1955  to  1963. 

The  figur/  on  injuries  suffered  by 
passengers/ bus  accidents  are  even  more 
disturbin/  A  total  of  5,263  passengers 
were  h/t  in  the  5  years  from  1955 
throu/ 1960. 

b/ averages  and  dry  figures  tell  little 
of  me  grief  and  suffering  of  those  who 
v/e  involved.  A  cold  statistic  of  150 
deaths  a  year  ignores  the  essential  fact 
about  disruption  of  150  families,  loss  of 
the  head  of  a  household,  and  untold  emo¬ 
tional  distress. 

But  this  situation  is  not  unremediable, 
and  the  bill  I  am  introducing  today  would 
make  a  significant  start  on  reducing  the 
unhappy  number  of  deaths  and  injuries 
resulting  from  bus  accidents. 

It  has  been  proven  time  and  again  that 
the  installation  and  use  of  seat  belts  in 
moving  vehicles  brings  about  a  far  great¬ 
er  degree  of  automotive  safety  and  sharp¬ 
ly  decreases  the  numbers  of  fatalities  and 
injuries  when  accidents  occur. 

I  am  proposing  legislation  which  would 
require  the  installation  of  seat  belts  in 
all  interstate  passenger  vehicles.  I  am 
convinced — and  the  statistics  given  out 
by  automotive  safety  experts  are  con¬ 
clusive — that  the  use  of  such  seat  belts 
would  significantly  reduce  the  high  num¬ 
ber  of  deaths  and  injuries  sustained  in 
bus  accidents. 

The  Federal  Government  has  already 
demonstrated  its  keen  interest  in  this 
subject  and  has  endorsed  the  use  of  seat 
belts  for  greater  safety  and  protection. 
Just  a  few  weeks  ago,  on  January  26,  the 
'General  Services  Administration  pro¬ 
posed  official  safety  standards  for  all  au- 
toniobiles,  buses,  and  light  trucks  pur¬ 
chased  by  the  Government.  GSA  will 
now  require,  among  many  other  items, 
installation  of  safety  belt  anchors. 

Is  ther\any  reason  why  60,000  or  more 
publicly  owned  vehicles  should  have 
higher  safety  standards  than  privately 
owned  passe r/r  buses  which  transport 
our  citizens  throughout  the  country? 
The  answer  to  this  question  can  only  be 
“No.”  \ 

Consequently,  the  Bill  I  am  introducing 
today  will  make  it  m/datory  for  every 
common  carrier  in  interstate  passenger 
transportation  to  install/eat  belts  and 
to  make  reasonable  arrangements  for 
their  use.  The  Interstate \Commerce 
Commission  is  directed  to  prescribe  ap¬ 
propriate  regulations  for  installation  of 
the  seat  belts  and  the  details  of  their 
operation  and  use.  \ 

The  ACTING  PRESIDENT  pro  tbpi- 
pore.  The  bill  will  be  received  and  ap¬ 
propriately  referred.  N. 
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Mr.  Moss  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  Government  Opei*ations 


A  BILL 

To  amend  section  161  of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  officers  and  agencies  to  withhold 
information  and  limit  the  availability  of  records. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  section  161  of  the  Revised  Statutes  of  the  United  States 

I  (5  U.S.C.  22)  is  amended  to  read  as  follows: 

5  “Sec.  161.  (a)  The  head  of  each  Department  is  author- 

6  ized  to  prescribe  regulations,  not  inconsistent  with  law,  for 

I  the  government  of  his  Department,  the  conduct  of  its  officers 

8  and  clerks,  the  distribution  and  performance  of  its  business, 

9  and  the  custody,  use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it. 
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“  (b)  Every  agency  shall,  in  accordance  with  published 
rules  stating  the  time,  place,  and  procedure  to  be  followed, 
make  all  its  records  promptly  available  to  any  person.  Upon 
complaint,  the  district  court  of  the  United  States  in  the  dis¬ 
trict  in  which  the  complainant  resides,  or  has  his  principal 
place  of  business,  or  in  which  the  agency  records  that  the 
complainant  seeks  are  situated,  shall  have  jurisdiction  to 
enjoin  the  agency  from  the  withholding  of  agency  records 
and  information  and  to  order  the  production  of  any  agency 
records  or  information  improperly  withheld  from  the  com¬ 
plainant.  In  such  cases  the  court  shall  determine  the  matter 
de  novo  and  the  burden  shall  be  upon  the  agency  to  sustain 
its  action.  In  the  event  of  noncompliance  with  the  court’s 
order,  the  district  court  may  punish  the  responsible  officers 
for  contempt.  Except  as  to  those  causes  which  the  court 
deems  of  greater  importance,  proceedings  before  the  district 
court  as  authorized  by  this  subsection  shall  take  precedence 
on, the  docket  over  all  other  causes  and  shall  be  assigned  for 
hearing  and  trial  at  the  earliest  practicable  date  and  expedited 
in  every  way.  As  used  in  this  subsection,  the  term  ‘agency’ 
means  each  authority  (whether  or  not  within  or  subject  to 
review  by  another  agency)  of  the  Government  of  the  United 
States  other  than  Congress  or  the  courts. 

“(c)  This  section  does  not  authorize  withholding  in¬ 
formation  from  the  public  or  limiting  the  availability  of  rec- 
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ords  to  the  public  except  matters  that  are  (1)  specifically 
required  by  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  (2)  related  solely 
to  the  internal  personnel  rules  and  practices  of  any  agency; 
(3)  specifically  exempted  from  disclosure  by  statute;  (4) 
trade  secrets  and  commercial  or  financial  information  ob¬ 
tained  from  the  pubfic  and  privileged  or  confidential;  (5) 
interagency  or  intra-agency  memoranda  or  letters  dealing 
solely  with  matters  of  law  or  policy;  (6)  personnel  and 
medical  files  and  similar  matters  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy;  (7)  investigatory  files  compiled  for  law  enforce¬ 
ment  purposes  except  to  the  extent  available  by  law  to  a 
private  party;  and  (8)  contained  in  or  related  to  examina¬ 
tion,  operating,  or  condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  any  agency  responsible  for  the  regulation 
or  supervision  of  financial  institutions.” 

Sec.  2.  All  laws  or  parts  of  laws  inconsistent  with  the 
amendment  made  by  the  first  section  of  this  Act  are  hereby 
repealed. 
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5.  WILDLIFE.  Sen.  Yarborough  commended  and  inserted  an  article,  "Wildlife:  The, 
Vanishing  Americans."  pp.  24973-74 

6.  SALDJE  WATER.  Sen.  Yarborough  outlined  the  program  of  the  first  international 
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and  tt^e  speech  of  Interior  Sec’y  Udall.  pp.  24975-77 

Sen\  Boggs  commended  the  enactment  of  the  Water  Quality  Act  and  inserted 
an  article,  "The  Economics  of  a  New  Pollution  Control  Policy."  24998-99 

7.  FOOD  FOR  PEACE.  Sen.  McGovern  spoke  on  the  "need  for  a  world  fo6d  and  nutrition 
program"  andNLnserted  an  article,  "Cutoff  of  U.  S.  Food  Tipp eji  Scales  for 
Kashmir  Truce. \  pp.  25001-2 


8.  FOREIGN  TRADE.  SeK  McGovern  inserted  an  article,  "Unitec/States  Could  Take 
Advantage  of  Soviet\Union' s  Agricultural  Distress."  p./24998 
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picture,  pp.  A5563-5 
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BILLS  APPROVED  BY  THE  /PRES IDENT 

10.  FORESTRY.  S.  1764,  to  authorize  th\  acquisition  of  certain  lands  within  the 

boundaries  of  the  Uinta  National  Forest?,  Utah.  Approved  Oct.  1,  1965  (Public 
Law  89-226). 

11.  PESTICIDES.  S.  1623,  to  increase  the  authorization  to  Interior  for  research  on 

the  effects  of  insecticides,  her)n.cides,  fungicides,  and  other  pesticides  upon 
fish  and  wildlife.  Approved  Oot.  1,  1965  (Public  Law  89-232). 

12.  WATER  POLLUTION.  S.  4,  the  proposed  Water  Quality  Act  of  1965,  to  establish 

the  Federal  Water  PollutioS  Control  Administration,  to  provide  grants  for 
research  and  development/  to  increase  grants  for  municipal  sewage  treatment 
works,  to  authorize  establishment  of  water-quality  standards,  etc.  Approved 
Oct.  2,  1965  (Public  ^aw  89-234). 

13.  SEE  THE  UNITED  STATR^.  S.  J.  Res.  98,  authorizing  and  requesting  the  President 
to  extend  through/ 1966  his  proclamation  of  a  period  to  "Se^  the  United  States." 
Approved  Oct.  2/  1965  (Public  Law  89-235). 
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CLARIFYING  AND  PROTECTING  THE  RIGHT  OF  THE 
PUBLIC  TO  INFORMATION,  AND  FOR  OTHER  PURPOSES 


October  4  (legislative  day,  October  1),  1965. — Ordered  to  be  printed 


Mr.  Long  of  Missouri,  from  the  Committee  on  the 
Judiciary,  submitted  the  following 

REPORT 

[To  accompany  S.  1160] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(S.  1160)  to  clarify  and  protect  the  right  of  the  public  to  information, 
and  for  other  purposes,  having  considered  the  same,  reports  favorably 
thereon,  with  amendments  and  recommends  that  the  bill  as  amended 
do  pass. 

amendments 

Amendment  No.  1:  On  page  3,  line  8,  before  “staff  manuals” 
insert  “administrative.” 

Amendment  No.  2:  On  page  4,  line  4,  strike  “Every”  and  insert 
in  lieu  thereof  “Except  with  respect  to  the  records  made  available 
pursuant  to  subsections  (a)  and  (b),  every.” 

Amendment  No.  3:  On  page  4,  line  4,  after  the  comma  insert 
“upon  request  for  identifiable  records  made.” 

Amendment  No.  4:  On  page  4,  line  5,  before  “and”  insert  “fees  to 
the  extent  authorized  by  statute,.” 

Amendment  No.  5:  On  page  4,  line  6,  strike  “all  its”  and  insert  in 
lieu  thereof  “such.” 

Amendment  No.  6:  On  page  4,  lines  11  and  12,  strike  “and  infor¬ 
mation”;  and  on  line  13,  strike  “or  information.” 

Amendment  No.  7 :  On  page  5,  line  10,  strike  “the  public”  and  insert 
in  lieu  thereof  “any  person.” 

Amendment  No.  8:  On  page  5,  lines  11  and  12,  strike  “dealing 
solely  with  matters  of  law  or  policy”  and  insert  in  lien  the.reof  “which 
would  not  be  available  by  law  to  a  private  party  in  litigation  with  the 
agency.” 
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Amendment  No.  9:  On  page  5,  line  17,  strike  the  word  “and”;  and 
on  page  5,  line  20,  strike  the  period  and  insert  in  lieu  thereof  and 
(9)  geological  and  geophysical  information  and  data  (including  maps) 
concerning  wells.” 

PURPOSE  OF  AMENDMENTS 

Amendment  No.  1 :  The  limitation  of  the  staff  manuals  and  instruc¬ 
tions  affecting  the  public  which  must  be  made  available  to  the  public 
to  those  which  pertain  to  administrative  matters  rather  than  to  law 
enforcement  matters  protects  the  traditional  confidential  nature  of 
instructions  to  Government  personnel  prosecuting  violations  of  law  in 
court,  while  permitting  a  public  examination  of  the  basis  for  adminis¬ 
trative  action. 

Amendment  No.  2:  This  is  a  technical  amendment  to  emphasize 
that  the  agency  records  made  available  by  subsections  (a)  and  (b) 
are  not  covered  by  subsection  (c)  which  deals  with  other  agency 
records. 

Amendment  No.  3:  The  purpose  of  this  amendment  is  to  require 
that  requests  of  inspection  of  agency  records  identify  the  particular 
records  requested.  It  is  contemplated  by  the  committee  that  the 
standards  of  identification  applicable  to  the  discovery  of  records  in 
court  proceedings  would  be  appropriate  guidelines  with  respect  to  the 
identification  of  agency  records,  especially  as  the  courts  would  have 
jurisdiction  to  determine  any  allegations  of  improper  withholding. 

Amendment  No.  4:  It  is  contemplated  that,  where  authorized  by 
statute,  an  agency  will  require  reasonable  fees  to  be  paid  in  appro¬ 
priate  cases. 

Amendment  No.  5:  This  is  a  technical  amendment  to  require  that 
the  only  records  which  must  be  made  available  are  those  for  which 
a  request  has  been  made. 

Amendment  No.  6:  This  is  a  technical  amendment  to  delete  the 
term  “information”  which  is  included  within  the  term  “agency  rec¬ 
ords”  to  the  extent  that  it  is  in  the  form  of  a  record. 

Amendment  No.  7:  It  was  pointed  out  in  statements  to  the  com¬ 
mittee  that  agencies  may  obtain  information  of  a  highly  personal  and 
individual  nature.  To  better  convey  this  idea  the  substitute  language 
is  provided. 

Amendment  No.  8:  The  purpose  of  clause  (5)  is  to  protect  from 
disclosure  only  those  agency  memorandums  and  letters  which  would 
not  be  subject  to  discovery  by  a  private  party  in  litigation  with  the 
agency.  This  would  include  the  working  papers  of  the  agency  at¬ 
torney  and  documents  which  would  come  within  the  attorney-client 
privilege  if  applied  to  private  parties. 

Amendment  No.  9:  The  purpose  of  clause  (9)  is  to  protect  from 
disclosure  certain  information  which  is  highly  valuable  to  several 
important  industries  and  which  should  be  kept  confidential  when  it 
is  contained  in  Government  records. 

PURPOSE  OF  BILL 

In  introducing  S.  1666,  the  predecessor  of  the  present  bill,  Senator 
Long  quoted  the  words  of  Madison,  who  was  chairman  of  the  com¬ 
mittee  which  drafted  the  first  amendment  to  the  Constitution: 

Knowledge  will  forever  govern  ignorance,  and  a  people 
who  mean  to  be  their  own  governors,  must  arm  themselves 
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with  the  power  knowledge  gives.  A  popular  government 
without  popular  information  or  the  means  of  acquiring  it,  is 
but  a  prologue  to  a  farce  or  a  tragedy  or  perhaps  both. 

Today  the  very  vastness  of  our  Government  and  its  myriad  of 
agencies  makes  it  difficult  for  the  electorate  to  obtain  that  “popular 
information”  of  which  Madison  spoke.  But  it  is  only  when  one  further 
considers  the  hundreds  of  departments,  branches,  and  agencies  which 
are  not  directly  responsible  to  the  people,  that  one  begins  to  under¬ 
stand  the  great  importance  of  having  an  information  policy  of  full 
disclosure. 

Although  the  theory  of  an  informed  electorate  is  vital  to  the  proper 
operation  of  a  democracy,  there  is  nowhere  in  our  present  law  a  statute 
which  affirmatively  provides  for  that  information.  Many  witnesses 
have  testified  that  the  present  public  information  section  of  the 
Administrative  Procedure  Act  has  been  used  more  as  an  excuse  for 
withholding  than  as  a  disclosure  statute. 

Section  3  of  the  Administrative  Procedure  Act,  that  section  which 
this  bill  would  amend,  is  full  of  loopholes  which  allow  agencies  to 
deny  legitimate  information  to  the  public.  Innumerable  times  it 
appears  that  information  is  withheld  only  to  cover  up  embarrassing 
mistakes  or  irregularities  and  the  withholding  justified  by  such  phrases 
in  section  3  of  the  Administrative  Procedure  Act  as — “requiring 
secrecy  in  the  public  interest,”  or  “required  for  good  cause  to  be  held 
confid  ential.” 

It  is  the  purpose  of  the  present  bill  to  eliminate  such  phrases,  to 
establish  a  general  philosophy  of  full  agency  disclosure  unless  informa¬ 
tion  is  exempted  under  clearly  delineated  statutory  language  and  to 
provide  a  court  procedure  by  which  citizens  and  the  press  may  obtain 
information  wrongfully  withheld.  It  is  important  and  necessary  that 
the  present  void  be  filled.  It  is  essential  that  agency  personnel,  and 
the  courts  as  well,  be  given  definitive  guidelines  in  setting  information 
policies.  Standards  such  as  “for  good  cause”  are  certainly  not 
sufficient. 

At  the  same  time  that  a  broad  philosophy  of  “freedomT|of  informa¬ 
tion”  is  enacted  into  law,  it  is  necessary  to  protect  certain  equally  y/ 
important  rights  of  privacy  with  respect  to  certain  information  in 
Government  files,  such  as  medical  and  personnel  records.  It  is  also 
necessary  for  the  very  operation  of  our  Government  to  allow  it  to  keep 
confidential  certain  material,  such  as  the  investigatory  files  of  the 
Federal  Bureau  of  Investigation. 

It  is  not  an  easy  task  to  balance  the  opposing  interests,  but  it  is 
not  an  impossible  one  either.  It  is  not  necessary  to  conclude  that  to 
protect  one  of  the  interests,  the  other  must,  of  necessity,  either  be 
abrogated  or  substantially  subordinated.  Success  lies  in  providing  a 
workable  formula  which  encompasses,  balances,  and  protects  all 
interests,  yet  places  emphasis  on  the  fullest  responsible  disclosure. 

HISTORY  OF  LEGISLATION 

After  it  became  apparent  that  section  3  of  the  Administrative 
Procedure  Act  was  being  used  as  an  excuse  for  secrecy,  proposals  for 
change  began. 

The  first  of  these  proposals,  S.  2504,  84tli  Congress,  introduced  by 
Senator  Wiley  and  S.  2541,  84th  Congress,  by  Senator  McCarthy, 
arose  out  of  recommendations  by  the  Hoover  Commission  Task 
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Force.  These  were  quickly  followed  in  the  85th  Congress  by  the 
Henning’s  bill,  S.  2148,  and  by  S.  4094,  introduced  by  Senators  Ervin 
and  Butler,  which  was  incorporated  as  a  part  of  the  proposed  Code 
of  Federal  Administrative  Procedure. 

S.  4094  was  reintroduced  by  Senator  Hennings  in  the  86th  Congress 
as  S.  186.  This  was  followed  in  the  second  session  by  a  slightly  re¬ 
vised  version  of  the  same  bill,  numbered  S.  2780.  Senators  Ervin  and 
Butler  reintroduced  S.  4094  which  was  designated  S.  1070,  86th 
Congress. 

More  recently,  Senator  Carroll  introduced  S.  1567,  cosponsored  by 
Senators  Hart,  Long,  and  Proxmire.  Also  introduced  in  the  87th 
Congress  were  the  Ervin  bill,  S.  1887,  its  companion  bill  in  the  House, 
H.R.  9926,  S.  1907  by  Senator  Proxmire,  and  S.  3410  introduced  by 
Senators  Dirksen  and  Carroll. 

Although  hearings  were  held  on  the  Hennings  bills,  and  consider¬ 
able  interest  was  aroused  by  all  of  the  bills,  no  legislation  resulted. 

In  the  last  Congress,  the  Senate  passed  S.  1666,  upon  which  this 
bill  is  based,  on  July  31,  1964,  but  sufficient  time  did  not  remain  in 
that  Congress  for  its  full  consideration  by  the  House.  The  present 
bill  is  substantially  S.  1666,  as  passed  by  the  Senate,  with  amendments 
reflecting  suggestions  made  to  the  committee  in  the  course  of  the 
hearings. 

INADEQUACY  OF  PRESENT  LAW 

The  present  section  3  of  the  Administrative  Procedure  Act,  which 
would  be  replaced  by  S.  1160,  is  so  brief  that  it  can  be  profitably 
placed  at  this  point  in  the  report : 

PUBLIC  INFORMATION 

Section  8:  Except  to  the  extent  that  there  is  involved  (1)  any 
function  of  the  United  States  requiring  secrecy  in  the  public  interest 
or  (2)  any  matter  relating  solely  to  the  internal  management  of  an 
agency — - 

(а)  Exiles. — Every  agency  shall  separately  state  and  currently 
publish  in  the  Federal  Register  (1)  descriptions  of  its  central  and 
field  organization  including  delegations  by  the  agency  of  final  author¬ 
ity  and  the  established  places  at  which,  and  methods  whereby,  the 
public  may  secure  information  or  make  submittals  or  requests; 
(2)  statements  of  the  general  course  and  method  by  which  its  func¬ 
tions  are  channeled  and  determined,  including  the  nature  and  require¬ 
ments  of  all  formal  or  informal  procedures  available  as  well  as  forms 
and  instructions  as  to  the  scope  and  contents  of  all  papers,  reports, 
or  examinations;  and  (3)  substantive  rules  adopted  as  authorized 
by  law  and  statements  of  general  policy  or  interpretations  formu¬ 
lated  and  adopted  by  the  agency  for  the  guidance  of  the  public; 
but  not  rules  addressed  to  and  served  upon  named  persons  in  accord¬ 
ance  with  law.  No  person  shall  in  any  manner  be  required  to  resort 
to  organization  or  procedure  not  so  published. 

(б)  Opinions  and  orders. — Every  agency  shall  publish  or,  in  ac¬ 
cordance  with  published  rule,  make  available  to  public  inspection  all 
final  opinions  or  orders  in  the  adjudicatoin  of  cases  (except  those 
required  for  good  cause  to  be  held  confidential  and  not  cited  as  prece¬ 
dents)  and  all  rules. 

(c)  Public  records. — Save  as  otherwise  required  by  statute,  matters 
of  official  record  shall  in  accordance  with  published  rule  be  made 
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available  to  persons  properly  and  directly  concerned  except  informa¬ 
tion  held  confidential  for  good  cause  found. 

The  serious  deficiencies  in  this  present  statute  are  obvious.  They 
fall  into  four  categories: 

(1)  There  is  excepted  from  the  operation  of  the  whole  section 
“any  function  of  the  United  States  requiring  secrecy  in  the  public 
interest  *  *  There  is  no  attempt  in  the  bill  or  its  legislative 
history  to  delimit  “in  the  public  interest,”  and  there  is  no  author¬ 
ity  granted  for  any  review  of  the  use  of  this  vague  phrase  by 
Federal  officials  who  wish  to  withhold  information. 

(2)  Although  subsection  (b)  requires  the  agency  to  make 
available  to  public  inspection  “all  final  opinions  or  orders  in  the 
adjudication  of  cases,”  it  vitiates  this  command  by  adding  the 
following  limitation:  “*  *  *  except  those  required  for  good 
cause  to  be  held  confidential  *  *  *.” 

(3)  As  to  public  records  generally,  subsection  (c)  requires  their 
availability  “to  persons  properly  and  directly  concerned  except 
information  held  confidential  for  good  cause  found.”  This  is 
a  double-barreled  loophole  because  not  only  is  there  the  vague 
phrase  “for  good  cause  found,”  there  is  also  a  further  excuse  for 
withholding  if  persons  are  not  “properly  and  directly  concerned.” 

(4)  There  is  no  remedy  in  case  of  wrongful  withholding  of 
information  from  citizens  by  Government  officials. 

PRESENT  SECTION  3  OF  ADMINISTRATIVE  PROCEDURE  ACT  IS 
WITHHOLDING  STATUTE,  NOT  DISCLOSURE  STATUTE 

It  is  the  conclusion  of  the  committee  that  the  present  section  3  of  the 
Administrative  Procedure  Act  is  of  little  or  no  value  to  the  public 
in  gaining  access  to  records  of  the  Federal  Government.  Indeed,  it 
has  had  precisely  the  opposite  effect:  it  is  cited  as  statutory  authority 
for  the  withholding  of  virtually  any  piece  of  information  that  an 
official  or  an  agency  does  not  wish  to  disclose. 

Under  the  present  section  3,  any  Government  official  can  under 
color  of  law  withhold  almost  anything  from  any  citizen  under  the 
vague  standards — or,  more  precisely,  lack  of  standards — in  section  3. 
It  would  require  almost  no  effort  for  any  official  to  think  up  a  reason 
why  a  piece  of  information  should  be  withheld  (1)  because  it  was  in  the 
“public  interest,”  or  (2)  “for  good  cause  found,”  or  (3)  that  the  person 
making  the  request  was  not  “properly  and  directly  concerned.” 
And,  even  if  his  reason  had  not  a  scintilla  of  validity,  there  is  abso¬ 
lutely  nothing  that  a  citizen  seeking  information  can  do  because  there 
is  no  remedy  available. 

WHAT  s.  1160  WOULD  DO 

S.  1160  would  emphasize  that  section  3  of  the  Administrative 
Procedure  Act  is  not  a  withholding  statute  but  a  disclosure  statute 
by  the  following  major  changes: 

(1)  It  sets  up  workable  standards  for  what  records  should 
and  should  not  be  open  to  public  inspection.  In  particular,  it 
avoids  the  use  of  such  vague  phrases  as  “good  cause  found”  and 
replaces  them  with  specific  and  limited  types  of  information 
that  may  be  withheld. 

(2)  It  eliminates  the  test  of  who  shall  have  the  right  to  different 
information.  For  the  great  majority  of  different  records,  the  public 
as  a  whole  has  a  right  to  know  what  its  Government  is  doing. 
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There  is,  of  course,  a  certain  need  for  confidentiality  in  some 
aspects  of  Government  operations  and  these  are  protected  spe¬ 
cifically;  but  outside  these  limited  areas,  all  citizens  have  a  right 
to  know. 

(3)  The  revised  section  3  gives  to  any  aggrieved  citizen  a 
remedy  in  court. 

DETAILED  DESCRIPTION  OF  BILL 

Description  of  subsection  (a) 

Subsection  (a)  deals  entirely  with  publication  of  material  in  the 
Federal  Register.  This  subsection  has  fewer  changes  from  the 
existing  law  than  any  other;  primarily  because  there  have  been  few 
complaints  about  omission  from  the  Federal  Register  of  necessary 
official  material.  In  fact,  what  complaints  there  have  been  have 
been  more  on  the  side  of  too  much  publication  rather  than  too  little. 

The  principal  change  in  subsection  (a)  has  been  to  deal  with  the 
exceptions  to  its  provisions  in  a  single  subsection,  subsection  (e). 

There  are  a  number  of  minor  changes  which  attempt  to  make  it 
more  clear  that  the  purpose  of  inclusion  of  material  in  the  Federal 
Register  is  to  guide  the  public  in  determining  where  and  by  whom 
decisions  are  made,  as  well  as  where  they  may  secure  information 
and  make  submittals  and  requests. 

There  is  also  a  provision,  suggested  by  a  number  of  agencies,  for 
incorporation  of  other  publications  by  reference  in  the  Federal 
Register.  This  may  be  helpful  in  reducing  the  bulky  present  size 
of  the  Register. 

The  new  sanction  imposed  for  failure  to  publish  the  matters  enu¬ 
merated  in  section  3(a)  was  added  to  expressly  provide  that  a  person 
shall  not  be  adversely  affected  by  matters  required  to  be  published 
and  not  so  published.  This  gives  added  incentive  to  the  agencies 
to  publish  the  required  material. 

The  following  technical  changes  were  also  made  with  regard  to 
subsection  3(a) : 

The  phrase  “*  *  *  but  not  rules  addressed  to  and  served  upon 
named  persons  in  accordance  with  law  *  *  *”  was  stricken  because 
•  section  3(  a)  as  amended  only  requires  the  publication  of  rules  of 
general  applicability. 

“Rules  of  procedure”  was  added  to  remove  an  uncertainty.  “De¬ 
scription  of  forms  available”  was  added  to  eliminate  the  need  of 
publishing  lengthy  forms. 

The  new  clause  (E)  is  an  obvious  change,  added  for  the  sake  of 
completeness  and  clarity. 

Description  of  subsection  ( b) 

Subsection  (b)  of  S.  1160  (as  subsec.  (b)  of  sec.  3  of  the  Adminis¬ 
trative  Procedure  Act)  deals  with  agency  opinions,  orders,  and  rules. 
This  Administrative  Procedure  Act  subsection  is  replaced  by  a  de¬ 
tailed  subsection,  specifying  what  orders,  opinions,  and  rules  must 
be  made  available.  The  exceptions  have  again  been  moved  to  a 
single  subsection,  subsection  (e),  dealing  with  exceptions. 

Apart  from  the  exemptions,  agencies  must  make  available  for  public 
inspection  and  copying  all  final  opinions  (including  concurring  and 
dissenting  opinions);  all  orders  made  in  the  adjudication  of  cases; 
and  those  statements  of  policy  and  interpretations  which  have  been 
adopted  by  the  agency  and  are  not  required  to  be  published  in  the 
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Federal  Register;  and  administrative  staff  manuals  and  instructions 
to  staff  that  affect  any  member  of  the  public. 

There  is  a  provision  for  the  deletion  of  certain  details  in  opinions, 
statements  of  policy,  interpretations,  staff  manuals  and  instructions 
to  prevent  “a  clearly  unwarranted  invasion  of  personal  privacy.” 
The  authority  to  delete  identifying  details  after  written  justification 
is  necessary  in  order  to  be  able  to  balance  the  public’s  right  to  know 
with  the  private  citizen’s  right  to  be  secure  in  his  personal  affairs 
which  have  no  bearing  or  effect  on  the  general  public.  For  example, 
it  may  be  pertinent  to  know  that  unseasonably  harsh  weather  has 
caused  an  increase  in  public  relief  costs;  but  it  is  not  necessary  that 
the  identity  of  any  person  so  affected  be  made  public. 

Written  justification  for  deletion  of  identifying  details  is  to  be 
placed  as  preamble  to  “*  *  *  the  opinion,  statement  of  policy, 
interpretation  or  staff  manual  or  instruction  *  *  *”  that  is  made 
available. 

Requiring  the  agencies  to  keep  a  current  index  of  their  orders, 
jopinions,  etc.,  is  necessary  to  afford  the  private  citizen  the  essential 
information  to  enable  him  to  deal  effectively  and  knowledgeably  with 
the  Federal  agencies.  This  change  will  prevent  a  citizen  from  losing  a 
controversy  with  an  agency  because  of  some  obscure  and  hidden 
order  or  opinion  which  the  agency  knows  about  but  which  has  been 
unavailable  to  the  citizen  simply  because  he  had  no  way  in  which  to 
discover  it.  However,  considerations  of  time  and  expense  cause  this 
indexing  requirement  to  be  made  prospective  in  application  only. 

Many  agencies  already  have  indexing  programs,  e.g.,  the  Interstate 
Commerce  Commission.  Such  indexes  satisfy  the  requirements  of 
this  bill  insofar  as  they  achieve  the  purpose  of  the  indexing  require¬ 
ment.  No  other  special  or  new  indexing  will  be  necessary  for  such 

agencies.  _  .  . 

Subsection  (b)  contains  its  own  sanction  that  orders,  opinions,  etc., 
which  are  not  properly  indexed  and  made  available  to  the  public 
may  not  be  relied  upon  or  cited  as  precedent  by  an  gency. 

There  are  also  a  number  of  technical  changes  in  section  3(b): 

The  phrase  “*  *  *  and  copying  *  *  *”  was  added  because  it  is 
frequently  of  little  use  to  be  able  to  inspect  orders  or  the  like  unless 
one  is  able  to  copy  them  for  future  reference.  Hence  the  right  to  copy 
)  these  matters  is  supplemental  to  the  right  to  inspect  and  makes  the 
latter  right  meaningful. 

The  addition  of  “*  *  *  concurring  and  dissenting  opinions 
is  added  to  insure  that,  if  one  or  more  agency  members  dissent  or 
concur,  the  public  and  the  parties  should  have  access  to  these  views 
and  ideas. 

The  enumeration  of  orders,  etc.,  defines  what  materials  are  subject 
to  section  3(b)’s  requirements.  The  “unless”  clause  was  added  to 
provide  the  agencies  with  an  alternative  means  of  making  these 
materials  available  through  publication. 

Description  of  subsection  ( c ) 

Subsection  (c)  deals  with  “agency  records”  and  would  have  almost 
the  reverse  result  of  present  subsection  (c)  which  deals  with  “public 
records.”  Whereas  the  present  subsection  3(c)  of  the  Administrative 
Procedure  Act  has  been  construed  to  authorize  widespread  with¬ 
holding  of  agency  records,  subsection  3(c)  of  S.  1160  requires  their 
disclosure. 
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The  records  must  be  identifiable  by  the  person  requesting  them, 
i.e.,  a  reasonable  description  enabling  the  Government  employee  to 
locate  the  requested  records.  This  requirement  of  identification  is 
not  to  be  used  as  a  method  of  withholding  records. 

Subsection  (c)  contains  a  specific  court  remedy  for  any  alleged 
wrongful  withholding  of  agency  records  by  agency  personnel.  The 
aggrieved  person  can  bring  an  action  in  the  district  court  where  he 
resides,  has  his  place  of  business,  or  in  which  the  agency  records  are 
situated.  The  court  may  require  the  agency  to  pay  costs  and  reason¬ 
able  attorney’s  fees  of  the  complainant  as  in  other  cases. 

That  the  proceeding  must  be  de  novo  is  essential  in  order  that  the 
ultimate  decision  as  to  the  propriety  of  the  agency’s  action  is  made  by 
the  court  and  prevent  it  from  becoming  meaningless  judicial  sanction¬ 
ing  of  agency  discretion. 

Placing  the  burden  of  proof  upon  the  agency  puts  the  task  of 
justifying  the  withholding  on  the  only  party  able  to  explain  it.  The 
private  party  can  hardly  be  asked  to  prove  that  an  agency  has  im¬ 
properly  withheld  public  information  because  he  will  not  know  the  A 
reasons  for  the  agency  action.  " 

The  court  is  authorized  to  give  actions  under  this  subsection  prece¬ 
dence  on  the  docket  over  other  causes.  Complaints  of  wrongful 
withholding  shall  be  heard  “at  the  earliest  practicable  date  and 
expedited  in  every  way.” 

Description  of  subsection  ( d ) 

This  subsection  provides  that  a  record  be  kept  of  all  final  votes  by 
agency  members  in  every  agency  proceeding  and  that  this  record  of 
votes  be  available  to  the  public. 

_  Agency  practice  in  this  area  varies.  This  change  makes  the  publica¬ 
tion  of  final  votes  of  agency  members  a  uniform  practice  and  provides 
the  public  with  a  very  important  part  of  the  agency’s  decisional  process. 

Description  of  subsection  (e) 

Subsection  (e)  deals  with  the  categories  of  matters  which  are  exempt 
from  disclosure  under  the  bill.  Exemption  No.  1  is  for  matters 
specifically  required  by  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy.  The  change  of  standard 
from  “in  the  public  interest”  is  made  both  to  delimit  more  narrowly 
the  exception  and  to  give  it  a  more  precise  definition.  The  phrase  ( 
“public  interest”  in  section  3(a)  of  the  Administrative  Procedure  Act 
has  been  subject  to  conflicting  interpretations,  often  colored  by 
personal  prejudices  and  predilections.  It  admits  of  no  clear  delinea¬ 
tions,  and  it  has  served  in  many  cases  to  defeat  the  very  purpose  for 
which  it  was  intended — the  public’s  right  to  know  the  operations  of 
its  Government.  Rather  than  protecting  the  public’s  interest,  it  has 
caused  widespread  public  dissatisfaction  and  confusion.  Retention 
of  such  an  exception  in  section  3(a)  is,  therefore,  inconsistent  with  the 
general  objective  of  enabling  the  public  readily  to  gain  access  to  the 
information  necessary  to  deal  effectively  and  upon  equal  footing  with 
Federal  agencies. 

Exemption  No.  2  relates  only  to  the  internal  personnel  rules  and 
practices  of  an  agency.  Examples  of  these  may  be  rules  as  to  per¬ 
sonnel’s  use  of  parking  facilities  or  regulation  of  lunch  hours,  state¬ 
ments  of  policy  as  to  sick  leave,  and  the  like. 
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Exemption  No.  3  deals  with  matters  specifically  exempt  from  dis¬ 
closure  by  another  statute. 

Exemption  No.  4  is  for  “trade  secrets  and  commercial  or  financial 
information  obtained  from  any  person  and  privileged  or  confidential. ” 
This  exception  is  necessary  to  protect  the  confidentiality  of  informa¬ 
tion  which  is  obtained  by  the  Government  through  questionnaires  or 
other  inquiries,  but  which  would  customarily  not  be  released  to  the 
public  by  the  person  from  whom  it  was  obtained.  This  would  include" 
business  sales  statistics,  inventories,  customer  lists,  and  manufacturing 
processes.  It  would  also  include  information  customarily  subject  to 
the  doctor-patient,  lawyer-client,  lender-borrower,  and  other  such 
privileges.  Specifically  it  would  include  any  commercial,  technical,’ 
and  financial  data,  submitted  by  an  applicant  or  a  borrower  to  a 
lending  agency  in  connection  with  any  loan  application  or  loan. 

Exemption  No.  5  relates  to  “inter-agency  or  intra-agency  memo¬ 
randums  or  letters  which  would  not  be  available  by  law  to  a  private 
party  in  litigation  with  the  agency.”  It  was  pointed  out  in  the 
comments  of  many  of  the  agencies  that  it  would  be  impossible  to  have 
any  frank  discussion  of  legal  or  policy  matters  in  writing  if  all  such 
writings  were  to  be  subjected  to  public  scrutiny.  It  was  argued,  and 
with  merit,  that  efficiency  of  Government  would  be  greatly  hampered 
if,  with  respect  to  legal  and  policy  matters,  all  Government  agencies 
were  prematurely  forced  to  “operate  in  a  fishbowl.”  The  committee 
is  convinced  of  the  merits  of  this  general  proposition,  but  it  has 
attempted  to  delimit  the  exception  as  narrowly  as  consistent  with 
efficient  Government  operation. 

Exemption  No.  6  contains  an  exemption  for  “personnel  and  medical 
files,  and  similar  files  the  disclosure  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.”  Such  agencies  as  the 
Veterans’  Administration,  Department  of  Health,  Education,  and 
Welfare,  Selective  Service,  etc.,  have  great  quantities  of  files,  the 
confidentiality  of  which  has  been  maintained  by  agency  rule  but  with¬ 
out  statutory  authority.  There  is  a  consensus  that  these  files  should 
not  be  opened  to  the  public,  and  the  committee  decided  upon  a  general 
exemption  rather  than  a  number  of  specific  statutory  authorizations 
for  various  agencies.  It  is  believed  that  the  scope  of  the  exemption 
is  held  within  bounds  by  the  use  of  the  limitation  of  “a  clearly  un¬ 
warranted  invasion  of  personal  privacy.” 

The  phrase  “clearly  unwarranted  invasion  of  personal  privacy” 
enunciates  a  policy  that  will  involve  a  balancing  of  interests  between  , 
the  protection  of  an  individual’s  private  affairs  from  unnecessary  * 
public  scrutiny,  and  the  preservation  of  the  public’s  right  to  govern-  X 
mental  information.  The  application  of  this  policy  should  lend 
itself  particularly  to  those  Government  agencies  where  persons  are 
required  to  submit  vast  amounts  of  personal  data  usually  for  limited 
purposes.  For  example,  health,  welfare,  and  selective  service  records 
are  highly  personal  to  the  person  involved,  yet  facts  concerning  the 
award  of  a  pension  or  benefit  should  be  disclosed  to  the  public. 

Exemption  No.  7  deals  with  “investigatory  files  compiled  for 
law  enforcement  purposes.”  These  are  the  files  prepared  by  Govern¬ 
ment  agencies  to  prosecute  law  violators.  Their  disclosure  of  such 
files,  except  to  the  extent  they  are  available  by  law  to  a  private 
party,  could  harm  the  Government’s  case  in  court. 
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Exemption  No.  8  is  directed  specifically  to  insuring  the  security 
of  our  financial  institutions  by  making  available  only  to  the  Govern¬ 
ment  agencies  responsible  for  the  regulation  or  supervision  of  such 
institutions  the  examination,  operating,  or  condition  reports^prepared 
by  on  behalf  of,  or  for  the  use  of  such  agencies. 

Description  oj  subsection  (/) 

The  purpose  of  this  subsection  is  to  make  it  clear  beyond  doubt 

Ithat  all  materials  of  the  Government  are  to  be  made  available  to  the 
public  by  publication  or  otherwise  unless  explicitly  allowed  to  be  kept 
secret  by  one  of  the  exemptions  in  subsection  (e).  Further,  it  is 
made  clear  that,  because  this  section  only  refers  to  the  public’s 
right  to  know,  it  cannot,  therefore,  be  backhandedly  construed  as 
authorizing  the  withholding  of  information  from  the  Congress,  the 
f  collective  representative  of  the  public. 

*  Description  oj  subsection  (g) 

This  subsection  provides  a  definition  of  the  term  “private  party” 
which  is  not  presently  defined  in  the  act  being  amended  by  this  bill.^ 

Description  oj  subsection  ( h ) 

The  1-year  period  before  this  act  goes  into  effect  is  to  allow  ample 
time  for  the  agencies  to  conform  their  practices  to  the  requirements 
of  this  act. 

CONCLUSION 

The  committee  feels  that  this  bill,  as  amended,  would  establish  a 
much-needed  policy  of  disclosure,  while  balancing  the  necessary 
interests  of  confidentiality. 

A  government  by  secrecy  benefits  no  one. 

It  injures  the  people  it  seeks  to  serve;  it  injures  its  own  integrity  and 
operation. 

It  breeds  mistrust,  dampens  the  fervor  of  its  citizens,  and  mocks 
their  loyalty. 

For  these  reasons,  the  committee  reports  the  bill  with  the  recom¬ 
mendation  that  it  be  adopted,  as  amended. 

CHANGES  IN  EXISTING  LAW 

Inasmuch  as  S.  1160  is  new  law,  the  provisions  of  subsection  (4)^ 
of  rule  XXIX  of  the  Standing  Rules  of  the  Senate  are  not  applicable. 
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IN  THE  SENATE  0E  THE  UNITED  STATES 

February  17, 1965 

Mr.  Long  of  Missouri  (for  himself,  Mr.  Anderson,  Mr.  Bartlett,  Mr.  Bath, 
Mr.  Boggs,  Mr.  Burdick,  Mr.  Case,  Mr.  Diricsen,  Mr.  Ervin,  Mr.  Fong, 
Mr.  Hart,  Mr.  Metcalf,  Mr.  Morse,  Mr.  Moss,  Mr.  Nelson,  Mrs.  Neu- 
berger,  Mr.  Proxmire,  Mr.  Ribicoff,  Mr.  Smatiiers,  Mr.  Symington,  Mr. 
Tydings,  and  Mr.  Yarborough)  introduced  the  following  bill;  which  was 
read  twice  and  referred  to  the  Committee  on  the  Judiciary 

October  4  (legislative  day,  October  1),  1965 
Reported  by  Mr.  Long  of  Missouri,  with  amendments 
[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 

To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter 
324,  of  the  Act  of  June  11,  1946  (60  Stat.  238) ,  to  clarify 
and  protect  the  right  of  the  public  to  information,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  iives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  section  3,  chapter  324,  of  the  Act  of  June  11,  1946 

4  (60  Stat.  238),  is  amended  to  read  as  follows: 

5  “Sec.  3.  Every  agency  shall  make  available  to  the  public 

6  the  following  information: 

7  “(a)  Publication  in  the  Eedeeal  Register  — 
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Every  agency  shall  separately  state  and  currently  publish  in 
the  E ederal  Register  for  the  guidance  of  the  public  ( A )  de¬ 
scriptions  of  its  central  and  field  organization  and  the  estab¬ 
lished  places  at  which,  the  officers  from  whom,  and  the 
methods  whereby,  the  public  may  secure  information,  make 
submittals  or  requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  require¬ 
ments  of  all  formal  and  informal  procedures  available;  (C) 
rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as 
to  the  scope  and  contents  of  all  papers,  reports,  or  examina¬ 
tions;  (D)  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general  policy  or  in¬ 
terpretations  of  general  applicability  formulated  and  adopted 
by  the  agency;  and  (E)  every  amendment,  revision,  or 
repeal  of  the  foregoing.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms  thereof,  no  person 
shall  in  any  manner  be  required  to  resort  to,  or  be  adversely 
affected  by  any  matter  required  to  be  published  in  the  Fed¬ 
eral  Register  and  not  so  published.  For  purposes  of  this  sub¬ 
section,  matter  which  is  reasonably  available  to  the  class  of 
persons  affected  thereby  shall  be  deemed  published  in  the 
Federal  Register  when  incorporated  by  reference  therein 
with  the  approval  of  the  Director  of  the  Federal  Register. 
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(b)  Agency  Opinions  and  Orders. — Every  agency 
shall,  in  accordance  with  published  rules,  make  available  for 
public  inspection  and  copying  (A)  all  final  opinions  (in¬ 
cluding  concurring  and  dissenting  opinions)  and  all  orders 
made  in  the  adjudication  of  cases,  (B)  those  statements  of 
policy  and  interpretations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal  Register,  and 
(C)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  any  member  of  the  public,  unless  such  materials 
are  promptly  published  and  copies  offered  for  sale.  To  the 
extent  required  to  prevent  a  clearly  unwarranted  invasion  of 
personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement 
of  policy,  interpretation,  or  staff  manual  or  instruction :  Pro¬ 
vided,  That  in  every  case  the  justification  for  the  deletion 
must  be  fully  explained  in  writing.  Every  agency  also  shall 
maintain  and  make  available  for  public  inspection  and  copy¬ 
ing  a  current  index  providing  identifying  information  for  the 
public  as  to  any  matter  which  is  issued,  adopted,  or  promul¬ 
gated  after  the  effective  date  of  this  Act  and  which  is  re¬ 
quired  by  this  subsection  to  be  made  available  or  published. 
No  final  order,  opinion,  statement  of  policy,  interpretation,  or 
staff  manual  or  instruction  that  affects  any  member  of  the 
public  may  be  relied  upon,  used  or  cited  as  precedent  by  an 
agency  against  any  private  party  unless  it  has  been  indexed 
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and  either  made  available  or  published  as  provided  by  this 
subsection  or  unless  that  private  party  shall  have  actual 
and  timely  notice  of  the  terms  thereof. 

“(c)  Agency  Records. — Every  Except  with  respect 
to  the  records  made  available  pursuant  to  subsections  (a)  and 
(b),  every  agency  shall,  upon  request  for  identifiable  records 
made  in  accordance  with  published  rules  stating  the  time, 
place,  fees  to  the  extent  authorized  by  statute  and  procedure 
to  he  followed,  make  all  its  such  records  promptly  available 
to  any  person.  Upon  complaint,  the  district  court  of  the 
United  States  in  the  district  in  which  the  complainant  resides, 
or  has  his  principal  place  of  business,  or  in  which  the  agency 
records  are  situated  shall  have  jurisdiction  to  enjoin  the 
agency  from  the  withholding  of  agency  records  and  informa¬ 
tion  and  to  order  the  production  of  any  agency  records  or  in¬ 
formation  improperly  withheld  from  the  complainant.  In 
such  cases  the  court  shall  determine  the  matter  de  novo  and 
the  burden  shall  be  upon  the  agency  to  sustain  its  action.  In 
the  event  of  noncompliance  with  the  court’s  order,  the  district 
court  may  punish  the  responsible  officers  for  contempt.  Ex¬ 
cept  as  to  those  causes  which  the  court  deems  of  greater  im¬ 
portance,  proceedings  before  the  district  court  as  authorized 
by  this  subsection  shall  take  precedence  on  the  docket  over 
all  other  causes  and  shall  be  assigned  for  hearing  and  trial  at 
the  earliest  practicable  date  and  expedited  in  every  way. 


1  “  (d)  Agency  Proceedings. — Every  agency  having 

2  more  than  one  memher  shall  keep  a  record  of  the  final  vote's 

3  of  each  member  in  every  agency  proceeding  and  such  record 

4  shall  be  available  for  public  inspection. 

5  “(e)  Exemptions— The  provisions  of  this  sectiofi 

6  shall  not  be  applicable  to  matters  that  are  (1)  specifically 

7  required  by  Executive  order  to  be  kept  secret  in  the  interest 

8  of  the  national  defense  or  foreign  policy;  (2)  related  solely 

9  to  the  internal  personnel  rules  and  practices  of  any  agency  ; 

10  (3)  specifically  exempted  from  disclosure  by  statute;  (4) 

11  trade  secrets  and  commercial  or  financial  information  ob- 

12  tained  from  tbe  public  any  person  and  privileged  or  confi- 

13  dential;  (5)  inter-agency  or  intra-agency  memorandums  or 

14  letters  dealing  solely  with-  matters  of  law  or  policy  which 

15  would  not  he  available  by  law  to  a  private  party  in  litigation 

16  with  the  agency',  (6)  personnel  and  medical  files  and  similar 

17  files  the  disclosure  of  which  would  constitute  a  clearly 

18  unwarranted  invasion  of  personal  privacy ;  ( 7 )  investigatory 

19  files  compiled  for  law  enforcement  purposes  except  to  the 
29  extent  available  by  law  to  a  private  party;  au4  (8)  con- 

21  tained  in  or  related  to  examination,  operating,  or  condition 

22  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  any 

23  agency  responsible  for  the  regulation  or  supervision  of  fi nan- 

24  cial  institutions;  and  (9)  geological  and  geophysical  informa- 

25  tion  and  data  (including  maps)  concerning  wells. 
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“  (f)  Limitation  of  Exemptions. — Nothing  in  this 
section  authorizes  withholding  of  information  or  limiting 
the  availability  of  records  to  the  public  except  as  specifically 
stated  in  this  section,  nor  shall  this  section  be  authority  to 
withhold  information  from  Congress. 

“(g)  Private  Party. — As  used  in  this  section,  ‘private 
party’  means  any  party  other  than  an  agency. 

“(h)  Effective  Date. — This  amendment  shall  be¬ 
come  effective  one  year  following  the  date  of  the  enactment 
of  this  Act.” 
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Oct.  *3,/ 9 


FOREIGN  AFFAIRS.  Passed  as  reported  H.  R.  10779,  to  authorize  the  Pharr 
Municipal  Bridge  Corporation  to  construct,  maintain,  and  operate  a  toll 
bridge  across  the  Rio  Grande  near  Pharr,  Tex.  pp.  25871-72 

Fj^H ; WILDLIFE .  Passed  as  reported  H.  R.  23,  to  initiate  a  cooperative/program 
with  the  States  for  the  conservation  of  the  Nation's  anadromous  fish':  pp 
25872-74  z 


19. 


INFORMATION.  Passed  as  reported  S.  1160,  to  amend  the  Administrative  Procedure 
Act  so  as  to  clarify  and  protect  the  right  of  the  public  to  information,  pp. 
25861-64 


20.  HIGHWAY  BEAUTIFICATION.  Concurred  in  House  amendment  to  2084,  to  provide 
for  scenic  development  and  road  beautification  of  the  Federal-aid  highway 
systems.  This  DiJ.1  will  now  be  sent  to  the  President/  pp.  25901-5 

TRADE  AGREEMENTS.  Bbrih  Houses  received  a  message  fr6m  the  President  on  the 
trade  agreements  program  in  which  he  stated  that  >*U.  S.  farm  exports  rose  to 
$6.4  billion,  an  alltiW  peak."  pp.  25861,  259J 

FORESTRY.  Received  from  GAO  a  report  on  "analysis  of  certain  aspects  of  bid¬ 
ding  by  both  sealed  bids  arid  oral  auction  bids  on  national  forest  timber  in 
the  northern  region... and  thb.  California  ^region.  .. Forest  Service."  p.  25874 

WATER  RESOURCES.  Sen.  Tydings  iXserted/a  resolution  in  support  of  his  bill  to 
authorize  a  5-year  study  of  the  water/  resources  of  the  Delaware  Peninsula, 
p.  25877 

FOREIGN  TRADE.  Sen.  McNamara  crife'icizAd  the  "unwillingness  of  American-f lag 
ships  to  carry  cargoes  overseas/ from  U^.  ports  on  the  Great  Lakes"  and  urged 
action  to  correct  this.  pp.  25878-79 

FARM  PROGRAM.  Sen.  Proxmire^  stated  that  the\farm  bill  included  some  provisions 
"which  we  hope  will  be  helpful  to  America's  ariiry  farmers,"  and  inserted  a 
chart  showing  Wisconsin/s  rank  in  the  Nation' s Adair y  industry,  p.  25880 

LEGISLATIVE  ACCOMPLISHMENTS.  Sen.  Mansfield  praised  the  accomplishments  of  the 
89th  Congress  and  inserted  an  editorial,  "The  Broader  Salute,"  calling  the 
record  of  this  Congress  "one  of  the  most  remarkable  legislative  performances 
of  this  century/4^  p.  25901 

27.  ADJOURNED  unti^  Fri.,  Oct.  15.  p.  25916 


21. 


22. 


23. 


24. 


25. 


26. 


BILLS  INTRODUCED 


28.  DISASTER/RELIEF.  H.  R.  11574  and  H.  R.  11580  by  Reps.  Fascell  arid  Pepper,  to 
provide  assistance  to  the  States  of  Florida,  Louisiana,  and  Mississippi  for 
the  .reconstruction  of  areas  damaged  by  the  recent  hurricane;  to  Public  Works 
Cogrtmittee. 

H.  R.  11581  by  Rep.  Pepper,  to  provide  additional  assistance  for  arAps  suf¬ 
fering  a  major  disaster;  to  Public  Works  Committee. 


2y.  SALT.  H.  R.  11575  by  Rep.  Gubser,  to  require  certain  containers  of  salt  of  \ 
/  foreign  origin  to  be  marked  with  the  name  of  the  country  of  origin;  to  Inter-'' 
state  and  Foreign  Commerce  Committee. 


-  4  - 


I.  RESEARCH.  H.R.  11579  by  Rep.  McGrath,  to  provide  for  a  comprehensive,  long- 
range,  and  coordinated  national  program  in  oceanography;  to  Merchant  Marine 
vand  Fisheries  Committee. 

31.  TACTION.  H.R.  11586  by  Rep.  Halpern,  to  establish  a  system  for  the  sharing 
of  certain  Federal  tax  receipts  with  the  States;  to  Ways  and  Means  C^wmittee. 

32.  TRADE  STATISTICS.  H.J.  Res.  696  by  Rep.  Dent,  to  require  that  reports  on  im¬ 

ports  into  the  United  States  include  the  landed  value  of  article^ imported; 
to  Ways  an^  Means  Committee.  Remarks  of  author,  pp.  25947-51 

33.  WORLD  FOOD  STUXJY.  H.J.  Res.  699  by  Rep.  Harvey,  to  establish/  a  U.S.  world 
food  study  and\poordinating  commission  to  study  world  food/and  agricultural 
needs,  to  coordinate  present  U.S.  efforts  toward  meeting /these  needs,  and  to 
evaluate  the  future  role  of  U.S.  agricultural  and  other/resources  in  the  light 
of  present  and  projected  world  food  and  population  trends;  to  Agriculture 
Committee. 


COMMITTEE  HEARINGS  OCT.  14: 

USDA  supplemental  appropriations,^.  Appropriations. 
Sugar  Act  amendments,  S.  Finance  (USDA  to  testify). 
Federal  pay  bill,  S.  Post  Office  and^Civil  Service. 


HIGHLIGHTS:  Both  Houses  passed  continuii 
passed  sugar  bill.  House  committee  repo: 


/appropriations  resolution.  House 
ui  supplemental  appropriation  bill, 


/ 
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Senate 


The  Senate  met  at  11  o’clock  a.m.,  and 
was  called  to  order  by  the  Victe  President. 

The  Reverend  William  Y Kenneth 
Amiott,  of  Cardinal  Muench  Seminary, 
Fargo,  N.  Dak.,  offered  the  following 
prayer: 

Almighty  Father,  Your  Son  once  ^aid 
to  us,  “Peace  be  to  you,  peace  I  leave 
with  you;  my  peace  I  give  unto  you' 

O  God,  help  us,  for  we  have  lost  that' 
precious  gift. 

Enlighten  our  eyes,  for  in  our  search 
we  might  walk  past  it,  since  without  You 
we  are  blind  to  the  light  of  peace.  En¬ 
courage  our  hearts,  for  without  Your 
strength  we  shall  falter  along  the  way; 
so  few  men  seem  to  have  joined  the 
search. 

Inflame  our  imaginations  with  the 
beauty  and  worth  of  peace,  for  we  have 
so  long  been  without  it  that  we  cannot 
recall  it.  Enrapture  our  minds  with  the 
glories  to  come  to  this  world  from  peace, 
for  we  are  much  burdened  with  the  ugli¬ 
ness  of  waging  war.  Enable  us  to  lead 
our  Nation  to  unbroken  peace;  let  us  lead 
men  who  follow  freely  into  the  path  of 
Your  bounty,  for  so  few  men  are  free. 
Encompass  us  all  with  Your  love  in  these 
last  days  of  our  arduous  task,  for  without 
You  the  builder  builds  in  vain. 

Embrace  us  in  the  fervor  of  peace,  Al¬ 
mighty  Father;  give  us  peace  in  our  j 
time,  for  Thy  name’s  sake.  Amen. 

THE  JOURNAL 

On  request  of  Mr.  Mansfield, /fhd  by 
unanimous  consent,  the  reading  of  the 
Journal  of  the  proceedings  of/Tuesday, 
October  12,  1965,  was  dispensed  with. 


MESSAGES  FROM  THE  PRESIDENT 

Messages  in  writing  from  the  President 
of  the  United  States /vere  communicated 
to  the  Senate  by  Geisler,  one  of  his 
secretaries. 

REPORT  ON/TRADE  AGREEMENTS 
PROGRAjyi— MESSAGE  FROM  THE 
PRESIDENT  (H.  DOC.  NO.  305) 

The  VICE  PRESIDENT  laid  before  the 
Senate/che  following  message  from  the 
President  of  the  United  States,  which, 
with:  the  accompanying  report,  was  re¬ 
ferred  to  the  Committee  on  Finance: 


To  the  Congress  of  the  United  States: 

This  is  the  ninth  annual  report  on  the 
trade  agreements  program,  as  required 
by  section  402(a)  of  the  Trade  Expan¬ 
sion  Act  of  1962. 

In  1964,  United  States  and  free-world 
trade  continued  to  set  fresh  records. 

U.S.  exports  reached  a  new  high  if f 
$25.6  billion,  $6.9  billion  more  than/5ur 
.imports. 

U.S.  farm  exports  rose  to  $6.4 
aHalltime  peak. 

ree  world  exports  reache^/a  record 
$152\billion. 

TheSmajor  trading  nations  agreed  to 
take  further  steps  under  the  General 
Agreement  on  Tariffs  arm  Trade  to  as¬ 
sist  exportsxfrom  developing  countries. 

The  policyNff  two-way  trade  expansion 
and  liberalization/  Initiated  with  the 
Trade  Agreement?  Act  of  1934  and  con¬ 
tinued  by  everyS.  administration  since 
that  time,  ha/orought  great  benefits  to 
this  country/  In  general,  U.S.  goods 
have  enjoyed  progressively  easier  access 
to  foreign:  markets.  Low  cost,  high- 
quality  Tj.S.  exports,  sold  and  used  in 
every  j6 omer  of  the  world,  have  pro¬ 
vided/immediate  evidence  of\the  vitality 
of  our  free  enterprise  system.  'Our  proc- 
e/ors  have  gained  ready  access  to  essen- 
lal  raw  materials,  and  have  profited 
'from  the  stimulus  of  keener  competition. 
Consumers  have  enjoyed  the  wide  range 
of  choice  which  the  world  market  pro¬ 
vides. 

But  we  have  only  begun.  We  must 
build  on  past  success  to  achieve  greater 
well-being  for  America,  and  for  all  the 
world’s  peoples.  In  particular,  we  must 
make  every  effort  to  assure  the  success 
of  the  current  Geneva  negotiations, 
known  as  the  Kennedy  round. 

In  this  International  Cooperation  Year 
of  1965,  all  nations  should  pledge  them¬ 
selves  to  work  together  for  the  steady  ex¬ 
pansion  of  commerce.  Continuing  its 
steady  course  begun  in  1934,  the  United 
States  will  do  its  part  in  achieving  that 
goal. 

Lyndon  B.  Johnson. 

The  White  House,  October  13,  1965. 


the  United  States  submitting  sundry 
nominations,  which  were  referred  to  the 
appropriate  committees. 

l'or  nominations  this  day  received, 
5e  the  end  of  Senate  proceedings.) 

CORRECTION  OF  THE  RECORD 

Mr.  DIRKSEN.  Mr.  President,  on  page 
25261  of  the  Record  in  the  first  column 
there  appears  a  table  which  was  included 
as  a  part  of  my  remarks.  The  table 
represents  our  surplus  as  reported  by  the 
Department  of  Commerce  in  our  bal¬ 
ance  of  trade.  Appearing  in  line  6  of  the 
first  column  of  page  25261  are  the  words 
“UB.  Imports.”  These  words  should  not 
appear  as  a  heading  in  this  column,  and 
I  ask  unanimous  consent  that  the  perma¬ 
nent  Record  be  corrected  by  deleting  the 
words,  “U.S.  Imports.” 

The  VICE  PRESIDENT.  The  correc¬ 
tion  will  be  made. 


THE  CALENDAR 


EXECUTIVE  MESSAGES  REFERRED 

As  in  executive  session. 

The  VICE  PRESIDENT  laid  before  the 
Senate  messages  from  the  President  of 


Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  that  the  Senate 
proceed  to  the  consideration  of  measures 
on  the  calendar,  beginning  with  Calen¬ 
dar  No.  798. 

The  VICE  PRESIDENT.  Without  ob¬ 
jection,  it  is  so  ordered. 

CLARIFYING  AND  PROTECTING  THE 
RIGHT  OF  THE  PUBLIC  TO  INFOR¬ 
MATION 

The  Senate  proceeded  to  consider  the 
bill  (S.  1160)  to  amend  section  3  of  the 
Administrative  Procedure  Act,  chapter 
324,  of  the  act  of  June  11,  1946  (60  Stat. 
238),  to  clarify  and  protect  the  right  of 
the  public  to  information,  and  for  other 
purposes  which  had  been  reported  from 
the  Committee  on  the  Judiciary  with 
amendments  on  page  3,  line  8,  after  the 
letter  “(C)”,  to  insert  “administrative”; 
on  page  4,  line  4,  after  the  word  “Rec¬ 
ords.”,  to  strike  out  “Every”  and  insert 
“Except  with  respect  to  the  records  made 
available  pursuant  to  subsections  (a)  and 
(b),  every”;  in  line  6,  after  the  word 
“shall”,  to  insert  “upon  request  for  iden¬ 
tifiable  records  made”;  in  line  8,  after 
the  word  “place”,  to  insert  “fees  to  the 
extent  authorized  by  statute”;  in  line  9, 
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after  the  word  “make”,  to  strike  out  "all 
its”  and  insert  “such”;  in  line  14,  after 
the  word  “records",  to  strike  out  “and 
information”;  in  line  15,  after  the  word 
-records”,  to  strike  out  “or  information”; 
on  page  5,  line  12,  after  the  word  “from”, 
to  strike  out  “the  public”  and  insert  “any 
person”;  in  line  14,  after  the  word  “let¬ 
ters”,  to  strike  out  “dealing  solely  with 
matters  of  law  or  policy”  and  insert 
“which  would  not  be  available  by  law  to 
a  private  party  in  litigation  with  the 
agency”;  in  line  20,  after  the  word 
“party”,  to  strike  out  “and”;  and,  in  line 
24,  after  the  word  “institutions”,  to  in¬ 
sert  a  semicolon  and  “and  (9)  geological 
and  geophysical  information  and  data 
(including  maps)  concerning  wells”;  so 
as  to  make  the  bill  read: 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  section 
3,  chapter  324,  of  the  Act  of  June  11,  1946  (60 
Stat.  238) ,  is  amended  to  read  as  follows: 

“Sec.  3.  Every  agency  shall  make  available 
to  the  public  the  following  information: 

“(a)  Publication  in  the  Federal  Regis¬ 
ter — Every  agency  shall  separately  state  and 
currently  publish  in  the  Federal  Register  for 
the  guidance  of  the  public  (A)  descriptions 
of  its  central  and  field  organization  and  the 
established  places  at  which,  the  officers  from 
whom,  and  the  methods  whereby,  the  public 
may  secure  information,  make  submittals  or 
requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  determined, 
including  the  nature  and  requirements  of  all 
formal  and  informal  procedures  available; 
(C)  rules  of  procedure,  descriptions  of  forms 
available  or  the  places  at  which  forms  may 
be  obtained,  and  instructions  as  to  the  scope 
and  contents  of  all  papers,  reports,  or  ex¬ 
aminations;  (D)  substantive  rules  of  general 
applicability  adopted  as  authorized  by  law, 
and  statements  of  general  policy  or  interpre¬ 
tations  of  general  applicability  formulated 
and  adopted  by  the  agency;  and  (E)  every 
amendment,  revision,  or  repeal  of  the  fore¬ 
going.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms 
thereof,  no  person  shall  in  any  manner  be  re¬ 
quired  to  resort  to,  or  be  adversely  affected  by 
any  matter  required  to  be  published  in  the 
Federal  Register  and  not  so  published.  For 
purposes  of  this  subsection,  matter  which  is 
reasonably  available  to  the  class  of  persons 
affected  thereby  shall  be  deemed  published 
in  the  Federal  Register  when  incorporated  by 
reference  therein  with  the  approval  of  the 
Director  of  the  Federal  Register. 

“(b)  Agency  Opinions  and  Orders. — 
Every  agency  shall,  in  accordance  with  pub¬ 
lished  rules,  make  available  for  public  inspec¬ 
tion  and  copying  (A)  all  final  opinions  (in¬ 
cluding  concurring  and  dissenting  opinions) 
and  all  orders  made  in  the  adjudication  of 
cases,  (B)  those  statements  of  policy  and  in¬ 
terpretations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal 
Register,  and  (C)  administrative  staff  man¬ 
uals  and  instructions  to  staff  that  affect  any 
member  of  the  public,  unless  such  materials 
are  promptly  published  and  copies  offered 
for  sale.  To  the  extent  required  to  prevent 
a  clearly  unwarranted  invasion  of  personal 
privacy,  an  agency  may  delete  identifying  de¬ 
tails  when  it  makes  available  or  publishes 
an  opinion,  statement  of  policy,  interpreta¬ 
tion,  or  staff  manual  or  instruction:  Pro¬ 
vided.  That  in  every  case  the  justification  for 
the  deletion  must  be  fully  explained  in  writ¬ 
ing.  Every  agency  also  shall  maintain  and 
make  available  for  public  inspection  and 
copying  a  current  index  providing  identifying 
information  for  the  public  as  to  any  matter 
which  is  issued,  adopted,  or  promulgated 
after  the  effective  date  of  this  Act  and  which 


is  required  by  this  subsection  to  be  made 
available  or  published.  No  final  order,  opin¬ 
ion,  statement  of  policy.  Interpretation,  or 
staff  manual  or  instruction  that  affects  any 
member  of  the  public  may  be  relied  upon, 
used  or  cited  as  precedent  by  an  agency 
against  any  private  party  unless  it  has  been 
indexed  and  either  made  available  or  pub¬ 
lished  as  provided  by  this  subsection  or  un¬ 
less  that  private  party  shall  have  actual 
and  timely  notice  of  the  terms  thereof. 

“(c)  Agency  Records. — Except  with  re¬ 
spect  to  the  records  made  available  pursuant 
to  subsections  (a)  and  (b),  every  agency 
shall,  upon  request  for  identifiable  records 
made  in  accordance  with  published  rules 
stating  the  time,  place,  fees  to  the  extent 
authorized  by  statute  and  procedure  to  be 
followed,  make  such  records  promply  avail¬ 
able  to  any  person.  Upon  complaint,  the  dis¬ 
trict  court  of  the  United  States  in  the  district 
in  which  the  complainant  resides,  or  has  his 
principal  place  of  business,  or  in  which  the 
agency  records  are  situated  shall  have  juris¬ 
diction  to  enjoin  the  agency  from  the  with¬ 
holding  of  agency  records  and  to  order  the 
production  of  any  agency  records  improperly 
withheld  from  the  complainant.  In  such 
cases  the  court  shall  determine  the  matter  de 
novo  and  the  burden  shall  be  upon  the  agen¬ 
cy  to  sustain  its  action.  In  the  event  of  non- 
compliance  with  the  court’s  order,  the  dis¬ 
trict  court  may  punish  the  responsible  officers 
for  contempt.  Except  as  to  those  causes 
which  the  court  deems  of  greater  importance, 
proceedings  before  the  district  court  as  au¬ 
thorized  by  this  subsection  shall  take  prec¬ 
edence  on  the  docket  over  all  other  causes 
and  shall  be  assigned  for  hearing  and  trial  at 
the  earliest  practicable  date  and  expedited  in 
every  way. 

“(d)  Agency  Proceedings. — Every  agency 
having  more  than  one  member  shall  keep  a 
record  of  the  final  votes  of  each  member 
in  every  agency  proceeding  and  such  record 
shall  be  available  for  public  inspection. 

“(e)  Exemptions. — The  provisions  of  this 
section  shall  not  be  applicable  to  matters 
that  are  (1)  specifically  required  by  Execu¬ 
tive  order  to  be  kept  secret  in  the  interest  of 
the  national  defense  or  foreign  policy;  (2) 
related  solely  to  the  internal  personnel  rules 
and  practices  of  any  agency;  (3)  specifically 
exempted  from  disclosure  by  statute;  (4) 
trade  secrets  and  commercial  or  financial  in¬ 
formation  obtained  from  any  person  and 
privileged  or  confidential;  (5)  inter-agency 
or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a 
private  party  in  litigation  with  the  agency; 
(6)  personnel  and  medical  files  and  similar 
files  the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of  personal 
privacy;  (7)  investigatory  files  compiled  for 
law  enforcement  purposes  except  to  the  ex¬ 
tent  available  by  law  to  a  private  party; 
(8)  contained  in  or  related  to  examination, 
operating  or  condition  reports  prepared  by, 
on  behalf  of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or  supervision 
of  financial  institutions;  and  (9)  geological 
and  geophysical  information  and  data  (in¬ 
cluding  maps)  concerning  wells. 

“(f)  Limitation  of  Exemptions. — Nothing 
in  this  section  authorizes  withholding  of  in¬ 
formation  or  limiting  the  availability  of  rec¬ 
ords  to  the  public  except  as  specifically 
stated  in  this  section,  nor  shall  this  section 
be  authority  to  withhold  information  from 
Congress. 

“(g)  Private  Party.- — As  used  in  this  sec¬ 
tion,  ‘private  party’  means  any  party  other 
than  an  agency. 

“(h)  Effective  Date. — This  amendment 
shall  become  effective  one  year  following  the 
date  of  the  enactment  of  this  Act.” 

The  amendments  were  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed. 


October  13,  1965 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  ccrsent  to  have  printed 
in  the  Record  an  excerpt  from  the  report 
(No.  813) ,  explaining  the  purposes  of  the 
bill. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 

PURPOSE  OF  THE  BILL 

In  introducing  S.  1666,  the  predecessor  of 
the  present  bill.  Senator  Long  quoted  the 
words  of  Madison,  who  was  chairman  of  the 
committee  which  drafted  the  first  amend¬ 
ment  to  the  Constitution : 

“Knowledge  will  forever  govern  ignorance, 
and  a  people  who  mean  to  be  their  own  gov¬ 
ernors  must  arm  themselves  with  the  power 
knowledge  gives.  A  popular  government 
without  popular  information  or  the  means  of 
acquiring  it  is  but  a  prolog  to  a  farce  or  a 
tragedy  or  perhaps  both.” 

Today  the  very  vastness  of  our  Government 
and  its  myriad  of  agencies  makes  it  difficult 
for  the  electorate  to  obtain  that  “popular 
information”  of  which  Madison  spoke.  But 
it  is  only  when  one  further  considers  the 
hundreds  of  departments,  branches,  and 
agencies  which  are  not  directly  responsible 
to  the  people,  that  one  begins  to  understand 
the  great  importance  of  having  an  informa¬ 
tion  policy  of  full  disclosure. 

Although  the  theory  of  an  informed  elec¬ 
torate  is  vital  to  the  proper  operation  of  a 
democracy,  there  is  nowhere  in  our  present 
law  a  statute  which  affirmatively  provides  for 
that  information.  Many  witnesses  have  tes¬ 
tified  that  the  present  public  information 
section  of  the  Administrative  Procedure  Act 
has  been  used  more  as  an  excuse  for  with¬ 
holding  than  as  a  disclosure  statute. 

Section  3  of  the  Administrative  Procedure 
Act,  that  section  which  this  bill  would 
amend,  is  full  of  loopholes  which  allow  agen¬ 
cies  to  deny  legitimate  information  to  the 
public.  Innumerable  times  it  appears  that 
information  is  withheld  only  to  cover  up 
embarrassing  mistakes  or  irregularities  and 
the  withholding  justified  by  such  phrases  in 
section  3  of  the  Administrative  Procedure 
Act  as — “requiring  secrecy  in  the  public  in¬ 
terest,”  or  "required  for  good  cause  to  be  held 
confidential.” 

It  is  the  purpose  of  the  present  bill  to 
eliminate  such  phrases,  to  establish  a  general 
philosophy  of  full  agency  disclosure  unless 
information  is  exempted  under  clearly  de¬ 
lineated  statutory  language  and  to  provide  a 
court  procedure  by  which  citizens  and  the 
press  may  obtain  information  wrongfully 
withheld.  It  is  important  and  necessary  that 
the  present  void  be  filled.  It  is  essential  that 
agency  personnel,  and  the  courts  as  well,  be 
given  definitive  guidelines  in  setting  infor¬ 
mation  policies.  Standards  such  as  “for  good 
cause”  are  certainly  not  sufficient. 

At  the  same  time  that  a  broad  philosophy 
of  “freedom  of  information”  is  enacted  into 
law,  it  is  necessary  to  protect  certain  equally 
important  rights  of  privacy  with  respect  to 
certain  information  in  Government  files, 
such  as  medical  and  personnel  records.  It  is 
also  necessary  for  the  very  operation  of  our 
Government  to  allow  it  to  keep  confidential 
certain  material,  such  as  the  investigatory 
files  of  the  Federal  Bureau  of  Investigation. 

It  is  not  an  easy  task  to  balance  the  op¬ 
posing  interests,  but  it  is  not  an  impossible 
one  either.  It  is  not  necessary  to  conclude 
that  to  protect  one  of  the  interests,  the  other 
must,  of  necessity,  either  be  abrogated  or 
substantially  subordinated.  Success  lies  in 
providing  a  workable  formula  which  en¬ 
compasses,  balances,  and  protects  all  inter¬ 
ests,  yet  places  emphasis  on  the  fullest  re¬ 
sponsible  disclosure. 

HISTORY  OF  LEGISLATION 

After  it  became  apparent  that  section  3 
of  the  Administrative  Procedure  Act  was  be- 
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ing  used  as  an  excuse  for  secrecy,  proposals 
for  change  began. 

The  first  of  these  proposals,  S.  2504,  84th 
Congress,  Introduced  by  Senator  Wiley,  and 
S.  2541,  84th  Congress,  by  Senator  McCarthy, 
arose  out  of  recommendations  by  the  Hoover 
Commission  Task  Force.  These  were  quickly 
fallowed  in  the  85th  Congress  by  the  Hen¬ 
nings  bill,  S.  2148,  and  by  S.  4094,  intro¬ 
duced  by  Senators  Ervin  and  Butler,  which 
was  incorporated  as  a  part  of  the  proposed 
Code  of  Federal  Administrative  Procedure. 

S.  4094  was  reintroduced  by  Senator  Hen¬ 
nings  in  the  86th  Congress  as  S.  186.  This 
was  followed  in  the  second  session  by  a 
slightly  revised  version  of  the  same  bill, 
numbered  S.  2780.  Senators  Ervin  and  But¬ 
ler  reintroduced  S.  4094  which  was  designated 
S.  1070,  86th  Congress. 

More  recently.  Senator  Carroll  introduced 
S.  1567,  cosponsored  by  Senators  Hart,  Long, 
and  Proxmire.  Also  introduced  in  the  87th 
Congress  were  the  Ervin  bill,  S.  1887,  its  com¬ 
panion  bill  in  the  House,  H.R.  9926,  S.  1907 
by  Senator  Proxmire,  and  S.  3410  introduced 
by  Senators  Dirksen  and  Carroll. 

Although  hearings  were  held  on  the  Hen¬ 
nings  bills,  and  considerable  interest  was 
aroused  by  all  of  the  bills,  no  legislation  re¬ 
sulted. 

In  the  last  Congress,  the  Senate  passed  S. 
1666,  upon  which  this  bill  is  based,  on  July 
31,  1964,  but  sufficient  time  did  not  remain 
in  that  Congress  for  its  full  consideration 
by  the  House.  The  present  bill  is  substan¬ 
tially  S.  1666,  as  passed  by  the  Senate,  with 
amendments  reflecting  suggestions  made  to 
the  committee  in  the  course  of  the  hearings. 
inadequacy  of  present  law 

The  present  section  3  of  the  Administra¬ 
tive  Procedure  Act,  which  would  be  replaced 
by  S.  1160,  is  so  brief  that  it  can  be  profi¬ 
tably  placed  at  this  point  in  the  report : 

“PUBLIC  INFORMATION 

“Section  3 :  Except  to  the  extent  that  there 
is  involved  (1)  any  function  of  the  United 
States  requiring  secrecy  in  the  public  Interest 
or  (2)  any  matter  relating  solely  to  the  in¬ 
ternal  management  of  an  agency — 

“(a)  Rules:  Every  agency  shall  separately 
state  and  currently  publish  in  the  Federal 
Register  (1)  descriptions  of  its  central  and 
field  organization  including  delegations  by 
the  agency  of  final  authority  and  the  estab¬ 
lished  places  at  which,  and  methods  whereby, 
the  public  may  secure  information  or  make 
submittals  or  requests;  (2)  statements  of 
the  general  course  and  method  by  which  its 
functions  are  channeled  and  determined,  in¬ 
cluding  the  nature  and  requirements  of  all 
formal  or  informal  procedures  available  as 
well  as  forms  and  instructions  as  to  the  scope 
and  contents  of  all  papers,  reports,  or  exam¬ 
inations;  and  (3)  substantive  rules  adopted 
as  authorized  by  law  and  statements  of  gen¬ 
eral  policy  or  interpretations  formulated  and 
adopted  by  the  agency  for  the  guidance  of 
the  public;  but  not  rules  addressed  to  and 
served  upon  named  persons  in  accordance 
with  law.  No  person  shall  in  any  manner  be 
required  to  resort  to  organization  or  proce¬ 
dure  not  so  published. 

“(b)  Opinions  and  orders:  Every  agency 
shall  publish  or,  in  accordance  with  pub¬ 
lished  rule,  make  available  to  public  inspec¬ 
tion  all  final  opinions  or  orders  in  the  adjudi¬ 
cation  of  cases  (except  those  required  for 
good  cause  to  be  held  confidential  and  not 
cited  as  precedents)  and  all  rules. 

“(c)  Public  records:  Save  as  otherwise  re¬ 
quired  by  statue,  matters  of  official  record 
shall  in  accordance  with  published  rule  be 
made  available  to  persons  properly  and  di¬ 
rectly  concerned  except  information  held 
confidential  for  good  cause  found.” 

The  serious  deficiencies  in  this  present 
statute  are  obvious.  They  fall  into  four 
categories  : 

1.  There  is  excepted  from  the  operation  of 
the  whole  section  "any  function  of  the  United 


States  requiring  secrecy  in  the  public  in¬ 
terest  •  *  There  is  no  attempt  in  the 
bill  or  its  legislative  history  to  delimit  "in 
the  public  interest,”  and  there  is  no  authority 
granted  for  any  review  of  the  use  of  this 
vague  phrase  by  Federal  officials  who  wish 
to  withhold  Information. 

2.  Although  subsection  (b)  requires  the 
agency  to  make  available  to  public  inspection 
"all  final  opinions  or  orders  in  the  adjudica¬ 
tion  of  cases,”  it  vitiates  this  command  by 
adding  the  following  limitation:  “*  •  *  ex¬ 
cept  those  required  for  good  cause  to  be  held 
confidential  *  * 

3.  As  to  public  records  generally,  subsec¬ 
tion  (c)  requires  their  availability  "to  per¬ 
sons  properly  and  directly  concerned  except 
information  held  confidential  for  good  cause 
found.”  This  is  a  double-barreled  loophole 
because  not  only  is  there  the  vague  phrase 
“for  good  cause  found,”  there  is  also  a  fur¬ 
ther  excuse  for  withholding  if  persons  are 
not  “properly  and  directly  concerned.” 

4.  There  is  no  remedy  in  case  of  wrongful 
withholding  of  information  from  citizens  by 
Government  officials. 

PRESENT  SECTION  3  OF  ADMINISTRATIVE  PROCE¬ 
DURE  ACT  IS  WITHHOLDING  STATUTE,  NOT  DIS¬ 
CLOSURE  STATUTE 

It  is  the  conclusion  of  the  committee  that 
the  present  section  3  of  the  Administrative 
Procedure  Act  is  of  little  or  no  value  to  the 
public  in  gaining  access  to  records  of  the 
Federal  Government.  Indeed,  it  has  had  pre¬ 
cisely  the  opposite  effect:  it  is  cited  as  statu¬ 
tory  authority  for  the  withholding  of  virtu¬ 
ally  any  piece  of  information  that  an  official 
or  an  agency  does  not  wish  to  disclose. 

Under  the  present  section  3,  any  Govern¬ 
ment  official  can  under  color  of  law  withhold 
almost  anything  from  any  citizen  under  the 
vague  standards — or,  more  precisely,  lack  of 
standards — in  section  3.  It  would  require  al¬ 
most  no  effort  for  any  official  to  think  up  a 
reason  why  a  piece  of  information  should  be 
withheld  (1)  because  it  was  in  the  “public 
interest,”  or  (2)  “for  good  cause  found,”  or 
(3)  that  the  person  making  the  request  was 
not  “properly  and  directly  concerned.”  And, 
even  if  his  reason  had  not  a  scintilla  of  valid¬ 
ity,  there  is  absolutely  nothing  that  a  citizen 
seeking  information  can  do  because  there  is 
no  remedy  available. 

WHAT  S.  1160  WOULD  DO 

5.  1160  would  emphasize  that  section  3  of 
the  Administrative  Procedure  Act  is  not  a 
withholding  statute  but  a  disclosure  statute 
by  the  following  major  changes: 

1.  It  sets  up  workable  standards  for  what 

records  should  and  should  not  be  open  to 
public  inspection.  In  particular,  it  avoids 
the  use  of  such  vague  phrases  as  “good  cause 
found”  and  replaces  them  with  specific  and 
limited  types  of  information  that  may  be 
withheld.  ; 

2.  It  eliminates  the  test  of  who  shall  have 
the  right  to  different  information.  For  the 
great  majority  of  different  records,  the  public 
as  a  whole  has  a  right  to  know  what  its  Gov¬ 
ernment  is  doing.  There  is,  of  course,  a  cer¬ 
tain  need  for  confidentiality  in  some  aspects 
of  Government  operations  and  these  are  pro¬ 
tected  specifically;  but  outside  these  limited 
areas,  all  citizens  have  a  right  to  know. 

3.  The  revised  section  3  gives  to  any  ag¬ 
grieved  citizen  a  remedy  in  court. 

DETAILED  DESCRIPTION  OF  BILL 

Description  of  subsection  (a) 

Subsection  (a)  deals  entirely  with  publi¬ 
cation  of  material  in  the  Federal  Register. 
This  subsection  has  fewer  changes  from  the 
existing  law  than  any  other;  primarily  be¬ 
cause  there  have  been  few  complaints  about 
omission  from  the  Federal  Register  of  neces¬ 
sary  official  material.  In  fact,  what  com¬ 
plaints  there  have  been  have  been  more  on 
the  side  of  too  much  publication  rather  than 
too  little. 


The  principal  change  in  subsection  (a)  has 
been  to  deal  with  the  exceptions  to  its  pro¬ 
visions  in  a  single  subsection,  subsection  (e) . 

There  are  a  number  of  minor  changes 
which  attempt  to  make  it  more  clear  that 
the  purpose  of  inclusion  of  material  In  the 
Federal  Register  is  to  guide  the  public  in 
determining  where  and  by  whom  decisions 
are  made,  as  well  as  where  they  may  secure 
information  and  make  submittals  and  re¬ 
quests. 

There  is  also  a  provision,  suggested  by  a 
number  of  agencies,  for  incorporation  of 
other  publications  by  reference  in  the  Fed¬ 
eral  Register.  This  may  be  helpful  in  re¬ 
ducing  the  bulky  present  size  of  the  Register. 

The  new  sanction  imposed  for  failure  to 
publish  the  matters  enumerated  in  section 
3(a)  was  added  to  expressly  provide  that  a 
person  shall  not  be  adversely  affected  by  mat¬ 
ters  required  to  be  published  and  not  so 
published.  This  gives  added  incentive  to  the 
agencies  to  publish  the  required  material. 

The  following  technical  changes  were  also 
made  with  regard  to  subsection  3(a): 

The  phrase  “*  *  *  but  not  rules  addressed 
to  and  served  upon  named  persons  in  ac¬ 
cordance  with  law  *  *  *”  was  stricken  be¬ 
cause  section  3(a)  as  amended  only  requires 
the  publication  of  rules  of  general  applica¬ 
bility. 

“Rules  of  procedure”  was  added  to  remove 
an  uncertainty.  “Description  of  forms  avail¬ 
able”  was  added  to  eliminate  the  need  of 
publishing  lengthy  forms. 

The  new  clause  (E)  is  an  obvious  change, 
added  for  the  sake  of  completeness  and 
clarity. 

Description  of  subsection  (b) 

Subsection  (b)  of  S.  1160  (as  subsec.  (b) 
of  sec.  3  of  the  Administrative  Procedure 
Act)  deals  with  agency  opinions,  orders,  and 
rules.  This  Administrative  Procedure  Act 
subsection  is  replaced  by  a  detailed  subsec¬ 
tion,  specifying  what  orders,  opinions,  and 
rules  must  be  made  available.  The  excep¬ 
tions  have  again  been  moved  to  a  single  sub¬ 
section,  subsection  (e),  dealing  with  ex¬ 
ceptions. 

Apart  from  the  exemptions,  agencies  must 
make  available  for  public  inspection  and 
copying  all  final  opinions  (including  con¬ 
curring  and  dissenting  opinions) ;  all  orders 
made  in  the  adjudication  of  cases;  and  those 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  required  to  be  published  in  the  Fed¬ 
eral  Register;  and  administrative  staff  man¬ 
uals  and  instructions  to  staff  that  affect  any 
member  of  the  public. 

There  is  a  provision  for  the  deletion  of  cer¬ 
tain  details  in  opinions,  statements  of  policy, 
interpretations,  staff  manuals  and  instruc¬ 
tions  to  prevent  “a  clearly  unwarranted  in¬ 
vasion  of  personal  privacy.”  The  authority 
to  delete  identifying  details  after  written 
justification  is  necessary  in  order  to  be  able 
to  balance  the  public’s  right  to  know  with 
the  private  citizen’s  right  to  be  secure  in  his 
personal  affairs  which  have  no  bearing  or 
effect  on  the  general  public.  For  example, 
it  may  be  pertinent  to  know  that  unseason¬ 
ably  harsh  weather  has  caused  an  increase  in 
public  relief  costs;  but  it  is  not  necessary 
that  the  identity  of  any  person  so  affected 
be  made  public. 

Written  justification  for  deletion  of  identi¬ 
fying  details  is  to  be  placed  as  preamble  to 
"•  *  *  the  opinion,  statement  of  policy,  in¬ 
terpretation  or  staff  manual  or  instruction 
*  *  *”  that  is  made  available. 

Requiring  the  agencies  to  keep  a  current 
index  of  their  orders,  opinions,  etc.,  is  neces¬ 
sary  to  afford  the  private  citizen  the  essen¬ 
tial  information  to  enable  him  to  deal  effec¬ 
tively  and  knowledgeably  with  the  Federal 
agencies.  This  change  will  prevent  a  citizen 
from  losing  a  controversy  with  an  agency  be¬ 
cause  of  some  obscure  and  hidden  order  or 
opinion  which  the  agency  knows  about  but 
which  has  been  unavailable  to  the  citizen 
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simply  because  he  had  no  way  in  which  to 
discover  It.  However,  considerations  of  time 
and  expense  cause  this  indexing  requirement 
to  be  made  prospective  in  application  only. 

Many  agencies  already  have  indexing  pro¬ 
grams,  e.g..  the  Interstate  Commerce  Com¬ 
mission.  Such  indexes  satisfy  the  require¬ 
ments  of  this  bill  insofar  as  they  achieve  the 
purpose  of  the  indexing  requirement.  No 
other  special  or  new  indexing  will  be  neces¬ 
sary  for  such  agencies. 

Subsection  (b)  contains  its  own  sanction 
that  orders,  opinions,  etc.,  which  are  not 
properly  indexed  and  made  available  to  the 
public  may  not  be  relied  upon  or  cited  as 
precedent  by  an  agency. 

There  are  also  a  number  of  technical 
changes  in  section  3(b) : 

The  phrase  “*  *  *  and  copying  *  *  *” 
was  added  because  it  is  frequently  of  little 
use  to  be  able  to  inspect  orders  or  the  like 
unless  one  is  able  to  copy  them  for  future 
reference.  Hence  the  right  to  copy  these 
matters  is  supplemental  to  the  right  to  in¬ 
spect  and  makes  the  latter  right  meaningful. 

The  addition  of  “*  *  *  concurring  and 
dissenting  opinions  *  *  *”  is  added  to  in¬ 
sure  that,  if  one  or  more  agency  members 
dissent  or  concur,  the  public  and  the  parties 
should  have  access  to  these  views  and  ideas. 

The  enumeration  of  orders,  etc.,  defines 
what  materials  are  subject  to  section  3(b)’s 
requirements.  The  “unless”  clause  was 
added  to  provide  the  agencies  with  an  al¬ 
ternative  means  of  making  these  materials 
available  through  publication. 

Description  of  subsection  (c) 

Subsection  (c)  deals  with  “agency  records” 
and  would  have  almost  the  reverse  result  of 
present  subsection  (c)  which  deals  with 
“public  records.”  Whereas  the  present  sub¬ 
section  3(c)  of  the  Administrative  Procedure 
Act  has  been  construed  to  authorize  wide¬ 
spread  withholding  of  agency  records,  sub¬ 
section  3(c)  of  S.  1160  requires  their  dis¬ 
closure. 

The  records  must  be  identifiable  by  the 
person  requesting  them,  i.e.,  a  reasonable 
description  enabling  the  Government  em¬ 
ployee  to  locate  the  requested  records.  This 
requirement  of  identification  is  not  to  be 
used  as  a  method  of  withholding  records. 

Subsection  (c)  contains  a  specific  court 
remedy  for  any  alleged  wrongful  withholding 
of  agency  records  by  agency  personnel.  The 
aggrieved  person  can  bring  an  action  in  the 
district  court  where  he  resides,  has  his  place 
of  business,  or  in  which  the  agency  records 
are  situated.  The  court  may  require  the 
agency  to  pay  costs  and  reasonable  attorney’s 
fees  of  the  complainant  as  in  other  cases. 

That  the  proceeding  must  be  de  novo  is 
essential  in  order  that  the  ultimate  decision 
as  to  the  propriety  of  the  agency’s  action  is 
made  by  the  court  and  prevent  it  from  be¬ 
coming  meaningless  judicial  sanctioning  of 
agency  discretion. 

Placing  the  burden  of  proof  upon  the 
agency  puts  the  task  of  justifying  the  with¬ 
holding  on  the  only  party  able  to  explain  it. 
The  private  party  can  hardly  be  asked  to 
•prove  that  an  agency  has  improperly  with¬ 
held  public  information  because  he  will  not 
know  the  reasons  for  the  agency  action. 

The  court  is  authorized  to  give  actions 
under  this  subsection  precedence  on  the 
docket  over  other  causes.  Complaints  of 
wrongful  withholding  shall  be  heard  “at  the 
earliest  practicable  date  and  expedited  in 
every  way.’’ 

Description  of  subsection  ( d ) 

This  subsection  provides  that  a  record  be 
kept  of  all  final  votes  by  agency  members  in 
every  agency  proceeding  and  that  this  record 
of  votes  be  available  to  the  public. 

Agency  practice  in  this  area  varies.  This 
change  makes  the  publication  of  final  votes 
of  agency  members  a  uniform  practice  and 
provides  the  public  with  a  very  important 
part  of  the  agency’s  decisional  process. 


Description  of  subsection  (e) 

Subsection  (e)  deals  with  the  categories  of 
matters  which  are  exempt  from  disclosure 
under  the  bill.  Exemption  No.  1  is  for  mat¬ 
ters  specifically  required  by  Executive  order 
to  be  kept  secret  in  the  interest  of  the  na¬ 
tional  defense  or  foreign  policy.  The  change 
of  standard  from  “in  the  public  interest” 
is  made  both  to  delimit  more  narrowly  the 
exception  and  to  give  it  a  more  precise  defi¬ 
nition.  The  phrase  “public  interest”  in  sec¬ 
tion  3(a)  of  the  Administrative  Procedure 
Act  has  been  subject  to  conflicting  interpre¬ 
tations,  often  colored  by  personal  prejudices 
and  predilections.  It  admits  of  no  clear  de¬ 
lineations,  and  it  has  served  in  many  cases 
to  defeat  the  very  purpose  for  which  it  was 
intended — the  public’s  right  to  know  the  op¬ 
erations  of  its  Government.  Rather  than 
protecting  the  public’s  interest,  it  has  caused 
widespread  public  dissatisfaction  and  con¬ 
fusion.  Retention  of  such  an  exception  in 
section  3(a)  is,  therefore,  inconsistent  with 
the  general  objective  of  enabling  the  public 
readily  to  gain  access  to  the  information 
necessary  to  deal  effectively  and  upon  equal 
footing  with  Federal  agencies. 

Exemption  No.  2  relates  only  to  the  inter¬ 
nal  personnel  rules  and  practices  of  an 
agency.  Examples  of  these  may  be  rules  as 
to  personnel’s  use  of  parking  facilities  or 
regulation  of  lunch  hours,  statements  of  pol¬ 
icy  as  to  sick  leave,  and  the  like. 

Exemption  No.  3  deals  with  matters  specifi¬ 
cally  exempt  from  disclosure  by  another 
statute. 

Exemption  No.  4  is  for  “trade  secrets  and 
commercial  or  financial  information  ob¬ 
tained  from  any  person  and  privileged  or 
confidential.”  This  exception  is  necessary 
to  protect  the  confidentiality  of  information 
which  is  obtained  by  the  Government 
through  questionnaires  or  other  inquiries, 
but  which  would  customarily  not  be  released 
to  the  public  by  the  person  from  whom  it 
was  obtained.  This  would  include  business 
sales  statistics,  inventories,  customer  lists, 
and  manufacturing  processes.  It  would  also 
include  information  customarily  subject  to 
the  doctor-patient,  lawyer-client,  lender- 
borrower,  and  other  such  privileges.  Specifi¬ 
cally  it  would  include  any  commercial,  tech¬ 
nical,  and  financial  data,  submitted  by  an 
applicant  or  a  borrower  to  a  lending  agency 
in  connection  with  any  loan  application  or 
loan. 

Exemption  No.  5  relates  to  “inter-agency 
or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a 
private  party  in  litigation  with  the  agency.” 
It  was  pointed  out  in  the  comments  of  many 
of  the  agencies  that  it  would  be  impossible 
to  have  any  frank  discussion  of  legal  or  pol¬ 
icy  matters  in  writing  if  all  such  writings 
were  to  be  subjected  to  public  scrutiny.  It 
was  argued,  and  with  merit,  that  efficiency  of 
Government  would  be  greatly  hampered  if, 
with  respect  to  legal  and  policy  matters,  all 
Government  agencies  were  prematurely 
forced  to  “operate  in  a  fishbowl.”  The  com¬ 
mittee  is  convinced  of  the  merits  of  this 
general  proposition,  but  it  has  attempted  to 
delimit  the  exception  as  narrowly  as  con-' 
sistent  with  efficient  Government  operation. 

Exemption  No.  6  contains  an  exemption 
for  “personnel  and  medical  files,  and  similar 
files  the  disclosure  of  which  would  consti¬ 
tute  a  clearly  unwarranted  invasion  of  per¬ 
sonal  privacy.”  Such  agencies  as  the  Vet¬ 
erans’  Administration,  Department  of  Health, 
Education,  and  Welfare,  Selective  Service, 
etc.,  have  great  quantities  of  files,  the  con¬ 
fidentiality  of  which  has  been  maintained  by 
agency  rule  but  without  statutory  authority. 
There  is  a  consensus  that  these  files  should 
not  be  opened  to  the  public,  and  the  com¬ 
mittee  decided  upon  a  general  exemption 
rather  than  a  number  of  specific  statutory 
authorizations  for  various  agencies.  It  is 
believed  that  the  scope  of  the  exemption  is 


held  within  bounds  by  the  use  of  the  limi¬ 
tation  of  “a  clearly  unwarranted  invasion 
of  personal  privacy.” 

The  phrase  “clearly  unwarranted  invasion 
of  personal  privacy”  enunciates  a  policy  that 
will  involve  a  balancing  of  Interests  between 
the  protection  of  an  individual’s  private 
affairs  from  unnecessary  public  scrutiny,  and 
the  preservation  of  the  public’s  right  to  gov¬ 
ernmental  information.  The  application  of 
this  policy  should  lend  itself  particularly  to 
those  Government  agencies  where  persons 
are  required  to  submit  vast  amounts  of  per¬ 
sonal  data  usually  for  limited  purposes.  For 
example,  health,  welfare,  and  selective  serv¬ 
ice  records  are  highly  personal  to  the  person 
involved,  yet  facts  concerning  the  award  of 
a  pension  or  benefit  should  be  disclosed  to 
the  public. 

Exemption  No.  7  deals  with  “investigatory 
files  compiled  for  law  enforcement  purposes.” 

These  are  the  files  prepared  by  Goyernment 
agencies  to  prosecute  law  violators.  Their 
disclosure  of  such  files,  except  to  the  extent 
they  are  available  by  law  to  a  private  party, 
could  harm  the  Government’s  case  in  court. 

Exemption  No.  8  is  directed  specifically  to 
insuring  the  security  of  our  financial  insti¬ 
tutions  by  making  available  only  to  the  Gov¬ 
ernment  agencies  responsible  for  the  regula¬ 
tion  or  supervision  of  such  institutions  the 
examination,  operating,  or  condition  reports 
prepared  by,  on  behalf  of,  or  for  the  use  of 
such  agencies.  •  r 

Description  of  subsection  ( f ) 

The  purpose  of  this  subsection  is  to  make 
it  clear  beyond  doubt  that  all  materials  of 
the  Government  are  to  be  made  available  to 
the  public  by  publication  or  otherwise  unless 
explicitly  allowed  to  be  kept  secret  by  one  of 
the  exemptions  in  subsection  (e) .  Further, 
it  is  made  clear  that,  because  this  section 
only  refers  to  the  public’s  right  to  know,  it 
cannot,  therefore,  be  backhandedly  con¬ 
strued  as  authorizing  the  withholding  of  in¬ 
formation  from  the  Congress,  the  collective 
representative  of  the  public. 

Description  of  subsection  (g) 

This  subsection  provides  a  definition  of  the 
term  "private  party”  which  is  not  presently 
defined  in  the  act  being  amended  by  this 
bill. 

Description  of  subsection  ( h ) 

The  1-year  period  before  this  act  goes  into 
effect  is  to  allow  ample  time  for  the  agen¬ 
cies  to  conform  their  practices  to  the  re¬ 
quirements  of  this  act. 

CONCLUSION 

The  committee  feels  that  this  bill,  as 
amended,  would  establish  a  much-needed 
policy  of  disclosure,  while  balancing  the  nec¬ 
essary  interest  of  confidentiality. 

A  government  by  secrecy  benefits  no  one. 

It  injures  the  people  it  seeks  to  serve;  it 
injures  its  own  integrity  and  operation. 

It  breeds  mistrust,  dampens  the  fervor  of 
its  citizens,  and  mocks  their  loyalty. 

For  these  reasons,  the  committee  reports 
the  bill  with  the  recommendation  that  it  be 
adopted,  as  amended. 


\COPYRIGHT  OFFICE  FEES 

TheTshl  (H.R.  2853)  to  amend  title^fT 
United  sNtes  Code,  with  relation  tefthe 
fees  to  be  charged  was  considpr£d,  or¬ 
dered  to  a  thiroNrading,  read'the  third 
time,  and  passed.  N. 

Mr.  MANSFIELD.  jXr.  President,  I 
ask  unanimous  consent  tbshave  printed 
in  the  Record  an^excerpt  frbm  the  re¬ 
port  (No.  814L"'explaining  thepyrposes 
of  the  bill. 

There/being  no  objection,  the  excerpt, 
was  ordered  to  be  printed  in  the  Record, 
as  follows; 


other  piirp* 


Be  it  •  ■  -  i 
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89th  CONGRESS 
1ST  Session 


S.  1160 


IN  THE  HOUSE  OF  REPRESENTATIVES 

October  14, 1965 

Referred  to  the  Committee  on  Government  Operations 


AN  ACT 

To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter 
324,  of  the  Act  of  June  11,  1946  (60  Stat.  238) ,  to  clarify 
and  protect  the  right  of  the  public  to  information,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  section  3,  chapter  324,  of  the  Act  of  June  11,  1946 

4  (60  Stat.  238),  is  amended  to  read  as  follows: 

5  “Sec.  3.  Every  agency  shall  make  available  to  the 

6  public  the  following  information : 

7  “(a)  Publication  in  the  Federal  Eegister. — 

8  Every  agency  shall  separately  state  and  currently  publish  in 

9  the  Federal  Eegister  for  the  guidance  of  the  public  (A)  de- 
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scriptions  of  its  central  and  field  organization  and  the  estab¬ 
lished  places  at  which,  the  officers  from  whom,  and  the 
methods  whereby,  the  public  may  secure  information,  make 
submittals  or  requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  require¬ 
ments  of  all  formal  and  informal  procedures  available;  (0) 
rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as 
to  the  scope  and  contents  of  all  papers,  reports,  or  examina¬ 
tions  ;  (»)  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general  policy  or  in¬ 
terpretations  of  general  applicability  formulated  and  adopted 
by  the  agency;  and  (E)  every  amendment,  revision,  or 
repeal  of  the  foregoing.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms  thereof,  no  person 
shall  in  any  manner  be  required  to  resort  to,  or  be  adversely 
affected  by  any  matter  required  to  be  published  in  the  Fed¬ 
eral  Register  and  not  so  published.  For  purposes  of  this  sub¬ 
section,  matter  which  is  reasonably  available  to  the  class  of 
persons  affected  thereby  shall  be  deemed  published  in  the 
Federal  Register  when  incorporated  by  reference  therein 
with  the  approval  of  the  Director  of  the  Federal  Register. 

“(b)  Agency  Opinions  and  Orders. — Every  agency 
shall,  in  accordance  with  published  rules,  make  available  for 
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public  inspection  and  copying  (A)  all  final  opinions  (in¬ 
cluding  concurring  and  dissenting  opinions)  and  all  orders 
made  in  the  adjudication  of  cases,  (B)  those  statements  of 
policy  and  interpretations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal  Register,  and 
(C)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  any  member  of  the  public,  unless  such  materials 
are  promptly  published  and  copies  offered  for  sale.  To  the 
extent  required  to  prevent  a  clearly  unwarranted  invasion  of 
personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement 
of  policy,  interpretation,  or  staff  manual  or  instruction:  Pro¬ 
vided ,  That  in  every  case  the  justification  for  the  deletion 
must  be  fully  explained  in  writing.  Every  agency  also  shall 
maintain  and  make  available  for  public  inspection  and  copy¬ 
ing  a  current  index  providing  identifying  information  for  the 
public  as  to  any  matter  which  is  issued,  adopted,  or  promul¬ 
gated  after  the  effective  date  of  this  Act  and  which  is  re¬ 
quired  by  this  subsection  to  be  made  available  or  published. 
No  final  order,  opinion,  statement  of  policy,  interpretation,  or 
staff  manual  or  instruction  that  affects  any  member  of  the 
public  may  be  relied  upon,  used  or  cited  as  precedent  by  an 
agency  against  any  private  party  unless  it  has  been  indexed 
and  either  made  available  or  published  as  provided  by  this 
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subsection  or  unless  that  private  party  shall  have  actual 
and  timely  notice  of  the  terms  thereof. 

“(c)  Agency  Eecoeds. — Except  with  respect  to  the 
records  made  available  pursuant  to  subsections  (a)  and  (b) , 
every  agency  shall,  upon  request  for  identifiable  records  made 
in  accordance  with  published  rules  stating  the  time,  place, 
fees  to  the  extent  authorized  by  statute  and  procedure  to  be 
followed,  make  such  records  promptly  available  to  any  per¬ 
son.  Upon  complaint,  the  district  court  of  the  United  States 
in  the  district  in  which  the  complainant  resides,  or  has  his 
principal  place  of  business,  or  in  which  the  agency  records 
are  situated  shall  have  jurisdiction  to  enjoin  the  agency  from 
the  withholding  of  agency  records  and  to  order  the  produc¬ 
tion  of  any  agency  records  improperly  withheld  from  the 
complainant.  In  such  cases  the  court  shall  determine  the 
matter  de  novo  and  the  burden  shall  be  upon  the  agency  to 
sustain  its  action.  In  the  event  of  noncompliance  with  the 
court’s  order,  the  district  court  may  punish  the  responsible 
officers  for  contempt.  Except  as  to  those  causes  which  the 
court  deems  of  greater  importance,  proceedings  before  the 
district  court  as  authorized  by  this  subsection  shall  take 
precedence  on  the  docket  over  all  other  causes  and  shall  be 
assigned  for  hearing  and  trial  at  the  earliest  practicable  date 
and  expedited  in  every  way. 

“(d)  Agency  Proceedings. — Every  agency  having 
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more  than  one  member  shall  keep  a  record  of  the  final  votes 
of  each  member  in  every  agency  proceeding  and  such  record 
shall  be  available  for  public  inspection. 

“(e)  Exemptions. — The  provisions  of  this  section 
shall  not  be  applicable  to  matters  that  are  (1)  specifically 
required  by  Executive  order  to  he  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  (2)  related  solely 
to  the  internal  personnel  rules  and  practices  of  any  agency; 
(3)  specifically  exempted  from  disclosure  by  statute;  (4) 
trade  secrets  and  commercial  or  financial  information  ob¬ 
tained  from  any  person  and  privileged  or  confidential;  (5) 
inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  private  party  in  litigation 
with  the  agency;  (6)  personnel  and  medical  files  and  similar 
files  the  disclosure  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy;  (7)  investigatory 
files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  private  party;  (8)  contained 
in  or  related  to  examination,  operating,  or  condition  reports 
prepared  by,  on  behalf  of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or  supervision  of  financial 
institutions;  and  (9)  geological  and  geophysical  informa¬ 
tion  and  data  (including  maps)  concerning  wells. 

“(f)  Limitation  of  Exemptions. — Nothing  in  this 
section  authorizes  withholding  of  information  or  limiting 


6 


1  the  availability  of  records  to  the  public  except  as  specifically 

2  stated  in  this  section,  nor  shall  this  section  be  authority  to 

3  withhold  information  from  Congress. 

4  “  (g)  Private  Party. — As  used  in  this  section,  ‘private 

5  party’  means  any  party  other  than  an  agency. 

6  “(h)  Effective  Date. — This  amendment  shall  be- 

7  come  effective  one  year  following  the  date  of  the  enactment 

8  of  this  Act.” 

Passed  the  Senate  October  13,  1965. 

Attest:  FELTON  M.  JOHNSTON, 

Secretary. 
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of  additional  health  benefits  plans  to  come  within  the  purview  of  the  Act, 
pp.  6789-93 


20.  INFORMATION.  A  subcommittee  of  the  Government  Operations  Committee  voted  to 
report  to  the  full  committee  S.  1160,  to  clarify  and  protect  the  right  of  the 
public  to  information,  p.  D272 

FOREIGHAID.  The  Armed  Services  Committee  voted  to  report  (but  did  riot  actual¬ 
ly  report)  H.  R.  12617,  to  amend  the  Act  providing  for  the  economic  and  social 
development  of  the  Ryukyu  Islands,  p.  D271  / 

Rep.  McOade  commended  the  efforts  of  the  students  of  the  Uni/versity  of 
Scranton  toN^aise  contributions  to  buy  food  for  the  people  of/In-dia.  p.  6782 

22.  INTERIOR  AND  RELATED  AGENCIES  APPROPRIATION  BILL,  1967.  VyL  Appropriations 

Committee  was  granted  permission  to  report  this  bill  by  paidnight  Thurs. ,  Mar. 

31.  p.  6783 

23.  CORN.  Reps.  Arends  aHd  Quie  criticized  USDA  sales  of/corn  as  having  an  adverse 

effect  on  corn  prices  \nd  grain  elevator  operators/^ and  Rep.  Quie  inserted 
several  items,  including^ his  letter  to  Secret ary /Freeman,  on  the  matter,  pp. 
6813-5,  6835-8 

24.  ELECTRIFICATION.  Rep.  Teague\criticized  the  Expansion  of  the  REA  coop  program 

as  an  encroachment  on  private\itility  companies,  pp.  6815-6 

25.  CATTLE  HIDES.  Reps.  Shriver  and  Culver  protested  the  imposition  of  export 

quotas  on  cattle  hides,  pp.  6827-R,  6^50 

26.  COMMODITY  EXCHANGES;  POTATOES.  Repy^Hkthaway  spoke  in  support  of  his  bill, 

H.  R,  6006,  to  prohibit  trading  i/i  Iristj  potato  futures  on  commodity  exchanges., 
pp.  6851-2 

27.  WATERSHEDS.  Rep.  Bandstra  spaKe  in  support  of  his  resolution,  H.  J.  Res.  994, 

which  he  stated  "is  aimed  at  removing  a  limitation  on  new  watershed  planning 
authorizations  for  fiscal/year  1966  imposed  by\:he  Bureau  of  the  Budget  on  the 
U.  S.  Soil  Conservation/Service. "  pp.  6852-3 

28.  RESEARCH.  Rep.  Ashbro6k  urged  enactment  of  legislation  to  regulate  the  use  of 

cats  and  dogs  in  research  experiments,  and  stated  that  the  House  Agriculture 
Committee  "has  reported  out  a  bill  which  is  weak  and  ineffective  and  cannot 
help  but  fail  in/its  objective."  pp.  6840-1 


(723,  to  suspend 
lis  bill  will 


29.  FOREIGN  TRADE//  Concurred  in  the  Senate  amendments  to  H.  R. 
the  duty  oiy'certain  tropical  hardwoods  until  Jan.  1,  1968. 
now  be  sent  to  the  President,  p.  6785 

Concurred  in  the  Senate  amendments  to  H.  R.  6568,  to  make  permanent  the 
duty-free  treatment  or  lower  rates  of  duty  temporarily  applicableNto  copra, 
palm/mts,  and  palm-nut  kernels,  their  oils,  and  specified  fatty  acids,  salts, 
anc^other  chemical  products  derived  from  the  oils.  This  bill  will  nov  be  sent 
tcythe  President,  pp.  6785-6 

Rep.  Sisk  commended  the  visit  of  a  Japanese  trade  mission  sent  to  thd\Paci- 
fic  coast  to  study  possibilities  of  expanding  new  trade  and  eliminating  oi 
reducing  problems  of  trade  relations,  particularly  with  regard  to  trade  in 
Calif,  agricultural  products,  pp.  6812-3 
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nations  which  have  either  the  food  to  offer  or  the  means  to  buy  food.  Pro¬ 
posed  that  we  allot  up  to  200,000  tons  of  corn,  up  to  150  million  pounds  of 
vegetable  oils,  and  up  to  125  million  pounds  of  milk  powder  to  India.  Pro¬ 
posed  the  allotment  of  325,000  to  700,000  bales  of  cotton  and  2  to  4  millij 
pounds  of  tobacco  so  that  India  could  release  its  own  exchange  resources  /tor 
food  and  fertilizer  purchases.  Stated  that  he  has  directed  the  Secretary  of 
Agriculture,  in  cooperation  with  AID,  to  consult  with  the  Indian  Government  to 
ascertain  if  there  are  ways  and  means  by  which  we  can  strengthen  thlri  effort. 
Proposed  the  establishment  of  an  Indo-U.  S.  Foundation  to  stimulate7  education 
and  scientific  research  in  India,  particularly  in  the  field  of  agriculture  and 
agricultural  development.  Urged  endorsement  of  the  Congress  tor  this  program. 
To  Agriculture,  Committee.  (H.  Doc.  417)  (pp.  6787-9)  Rep.  Albert  and  others 
commended  the  President's  message  (pp.  6809-11,  6827,  6859-6( 

/  *  K  ... 

15.  WATER  RESEARCH.  Pdssed  with  amendment  S.  22,  to  authorize/the  appropriation 

of  $85  million  over\a  ten-year  period  to  the  Secretary  at  the  Interior  to  make 
grants  to  and  financev contracts  and  matching  or  other  arrangements  with  edu¬ 
cational  institutions,\private  foundations  or  other  Institutions,  with  private 
firms  and  individuals,  and  with  local.  State,  and  Eederal  agencies,  to  under¬ 
take  research  into  any  aspects  of  water  problems  related  to  the  mission  of  the 
Interior  Department,  after'eubstituting  the  language  of  a  similar  bill,  H.  R. 
3606,  which  had  been  passed  earlier  as  reported.  H.  R.  3606  was  tabled,  pp, 
6801-2,  6806-9 


16.  DEFENSE  PRODUCTION.  The  Banking 
did  not  actually  report)  "H.  R. 
tion  Act."  p.  D271 


id  Currency  Committee  voted  to  report  (but 
14025  (Amended) ,  to  renew  the  Defense  Produce 


17.  DAYLIGHT  SAVING  TIME.  By  a  vote  of  2f81  \o  91,  agreed  to  the  conference  report 
on  S.  1404,  the  proposed  Uniform  Time  AcV  of  1966,  to  establish  uniform  dates 
(from  the  last  Sunday  of  Apr.  to/the  last\unday  of  Oct.  each  year)  for  the 
commencing  and  ending  of  daylignt  saving  time  in  all  States  and  jurisdictions 
where  it  is  observed  (pp.  67^-4) .  This  bill\will  now  be  sent  to  the  Presi¬ 
dent. 


18.  RECLAMATION.  Passed  with/amendment  S.  254,  to  authorize  the  Secretary  of  the 

Interior  to  construct  the  Tualatin  reclamation  project.  Ore.,  after  substi¬ 
tuting  the  language  or  a  similar  bill,  H.  R.  707,  which  has  been  passed  ear¬ 
lier  as  reported.  W.  R.  707  was  tabled.  The  bill  includes  a  provision  pro¬ 
hibiting,  for  ten  j4ars,  the  delivery  of  water  from  theNproject  for  the  pro¬ 
duction  of  basic /agricultural  commodities  in  surplus  supply,  unless  the  Secre¬ 
tary  of  Agriculture  authorizes  production  in  the  interest  of  national  secu¬ 
rity.  pp.  6793-4,  6795-6801 

Passed  with  amendment  S.  490,  to  authorize  the  Secretary  of\the  Interior 
to  construct  the  Manson  unit,  Chelan  division.  Chief  Joseph  DanXpro ject ,  Wash., 
after  substituting  the  language  of  a  similar  bill,  H.  R.  2829,  which  had  been 
passed  ^arlier  as  reported.  H.  R.  2829  was  tabled.  The  bill  includes  a 
provision  prohibiting,  for  ten  years,  the  delivery  of  water  from  thd^project 
for  the  production  of  basic  agricultural  commodities  in  surplus  supply,  unless 
the  Secretary  of  Agriculture  authorizes  production  in  the  interest  of  national, 
security,  pp.  6794-5,  6802-6 

19.  PERSONNEL.  Passed  with  an  amendment  H.  R.  5147,  to  amend  the  Federal  Employ) 

Health  Benefits  Act  of  1959  so  e,s  to  permit  until  Dec.  31,  1966,  CSC  approval 
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17 /^EMPLOYMENT.  Passed,  299-94,  with  a  technical  amendment,  H.  R.  10065,  to  mo: 
effectively  prohibit  discrimination  in  employment  because  of  race,  color,, 
iligion,  sex,  or  national  origin,  pp.  8691-726,  8732-3 

18.  EDUCATION.  The  Education  and  Labor  Committee  voted  to  report  (but  did^not 

actually  report)  H.  R.  14643,  to  provide  for  the  strengthening  of .American 
•  educational'  resources  for  international  studies  and  research;  H.  Y  14644,  to 
strengthen  and  improve  public  and  private  programs  of  assistance/for  institu¬ 
tions  of  higher  education  and  students  attending  them;  H.  R.  1^050,  to  extend 
and  amend  ttve  Library  Services  and  Construction  Act  (a  clean /Mil  to  be  intro¬ 
duced);  and  ik,  R.  9339,  to  protect  the  health  and  well-bein^of  the  Nation's 
children  by  establishing  a  special  summer  lunch  program.  D356 

19.  INFORMATION.  The  Government  Operations  Committee  voted  to  report  (but  did  not 

actually  report)  S.  1160,  to  clarify  and  protect  the  right  of  the  public  to 
information,  p.  D356 

20.  RESEARCH.  Received  from'the  Government  Operations  Committee  a  report,  "Plug¬ 

ging  the  Dollar  Drain:  Cutting  Federal  Expenditures  for  Research  and  Related 
Activities  Abroad,  26th  Report"  (H.  Rept.  14S3).  p.  8768 

21.  APPROPRIATIONS.  The  Appropriations  Committee  was  given  until  midnight  Fri.  to 

report  the  Labor  and  Health,  Emulation,  sfnd  Welfare  and  related  agencies  appro¬ 
priation  bill.  p.  8690 

22.  ANIMAL  RESEARCH.  Rep.  Bolton  spoke  i)d  favor  of  her  animal  research  regulation 

bill,  H.  R.  13346,  over  the  pro vi  sifonfc  in  H.  R.  13881,  which  has  been  reported 
by  the  committee  (pp.  8730-1),  apd  Rep\Ellsworth  spoke  in  favor  of  H.  R. 

13881.  (p.  8734) 

23.  GOVERNMENT  ETHICS.  Rep.  Benndtt  called  for  \speedy  action"  on  pending  legis¬ 

lation  in  the  field  of  ethics  in  the  Federal  ^Government .  p.  8731 

24.  LOANS.  Rep.  Poage  commejrfded  the  progress  being  made  under  the  new  law  enlarg¬ 

ing  the  program  of  loans  for  rural  community  water,  systems,  pp.  8762-3 

25.  FARM  PRICES.  Rep.  Quie  protested  "turning  the  American  farmer  into  the  scape¬ 

goat  for  the  so-cdlled  Great  Society's  inflationary  spending  binge"  and  criti¬ 
cized  Secretary /Freeman' s  statement  on  farm  prices.  pp\  7865-6 

26.  BALANCE  OF  PARENTS.  Rep.  Ellsworth  discussed  "the  bleak  prospects  for  our 

balance  of  /payments  this  year."  pp.  8734-5 

27.  LEGISLATIVE  PROGRAM.  The  "Daily  Digest"  states  that  on  Thurs.  tk^  House  will 
consi<^r  the  animal  research  regulation  bill.  p.  D355 

ITEMS  IN  APPENDIX 

28.  $XRM  PRICES;  INFLATION.  Sen.  Morton  inserted  a  Kentucky  Farm  Bureau  Federation 
resolution  expressing  resentment  and  protesting  the  "discriminatory  way 
which  the  American  farmer  has  been  singled  out  as  being  the  principal  caus\  of 
the  present  inflation..."  pp.  A2268-9 
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>9.  SALES  PARTICIPATION.  Extension  of  remarks  of  Rep.  Fino  objecting  to  the  pro¬ 
posed  sales  participation  bill  as  being  a  "budget  gimmick",  and  inserting 


36. 


article  on  this  subject,  pp.  A2270-1 


30.  0PXNI0N  POLL.  Rep.  Rumsfeld  inserted  the  results  of  his  1966  national 
poT^,  including  items  of  interest  to  this  Department,  pp.  A2271-2 


issues 


31.  COTTON  \  Rep.  Sisk  inserted  an  article  on  American  Farm  Bureau  pol: 
ing  thei^  opposition  to  the  cotton  promotion  bill.  p.  A2278 


iy  concern- 


32.  APPROPRIATIONS;  SCHOOL  LUNCH.  Speech  in  the  House  by  Rep.  Sec/est  during  de¬ 
bate  on  the  agricultural  appropriation  bill  expressing  his  approval  of  the 
restoration  of\  funds  for  the  school  lunch  and  special  milk/programs,  p.  A2279 


BILLS  INTRODUCED 


33.  WILDLIFE.  S.  3279  bjKSen.  Metcalf,  to  amend  the  Fish/and  Wildlife  Coordination 
Act  to  make  it  applicable  to  the  Atomic  Energy  Commission,  the  Federal  Power 
Commission,  and  to  permittees  and  licensees  of  si^dh  Commissions;  to  Commerce 
Committee. 

S.  3280  by  Sen.  Metcalfv  to  amend  the  Migratory  Bird  Hunting  Stamp  Act  of 
March  16,  1934,  to  increase\>y  $2  the  fee  toy  such  stamp;  to  Commerce  Commit¬ 
tee. 


34.  WATER  POLLUTION.  H.  R.  14677  by  Xep.  Foe4,  to  amend  the  Federal  Water  Pollution 
Control  Act  in  order  to  improve  arid  make  more  effective  certain  programs  pur¬ 
suant  to  such  act;  to  Public  Works  SpOTnit tee. 


H.  R.  14678  by  Rep.  Ford,  to  pro; 
abatement  in  selected  river  basins' of 


le.a  program  of  pollution  control  and 
ie  United  States  through  comprehensive 


planning  and  financial  assistance,  to  antend  the  Federal  Water  Pollution  Con¬ 
trol  Act,  as  amended;  to  PublipAjorks  Conmittee. 


H.  R.  14679  by  Rep.  Ford,  £o  amend  section  8  of  the  Federal  Water  Pollution 
Control  Act  to  provide  for  increased  grants  for  construction  of  treatment 
works;  to  Public  Works  Conjrfiittee. 


35.  MANPOWER.  H.  R.  14671  Rep,  Burton,  H.  R.  14690\by  Rep.  Holland  and  H.  R. 
14691  by  Rep.  O'Hara, /to  amend  the  Manpower  Development  and  Training  Act  of 
1962,  as  amended;  to/Education  and  Labor  Committee.  Remarks  of  Rep.  Holland 
p.  8767 

H.  R.  14685  by/ Rep.  Holland,  H.  R.  14697  by  Rep.  I.iyhx  and  H.  R.  14711  by 
Rep.  Roncalio,  to  amend  the  Manpower  Development  and  Trailing  Act  of  1962,  as 
amended,  to  provide  for  special  programs  for  older  workers;\to  Education  and 
Labor  Committee.  Remarks  of  Rep.  Holland  p.  8767 

R.  1^705  by  Rep.  Quie,  to  amend  the  Manpower  Development  and  Training 
Act  of  1962,  as  amended,  to  provide  for  reduced  training  allowahces  for  persons 
referred^ to  less  than  full-time  training;  to  Education  and  Labor  committee. 


ORGANISATION.  H.  R.  14693  by  Rep.  Cramer,  for  the  establishment  of  tW  Commis¬ 
sion  on  the  Organization  of  the  Executive  Branch  of  the  Government;  t\ Govern¬ 


ment  Operations  Committee. 


XPORTS.  H.  R.  14698  by  Rep.  Gonzalez,  to  amend  section  3(c)  of  the  Export 
Control  Act  of  1949,  as  amended;  to  Banking  and  Currency  Committee. 
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HIGHLIGHTS:  Sen.  Proxmire  spok4  against  cut  in  school  milk  program.  Sen.  Morton 
nserted  interview  with  Sen.  Miller  on  cost-price  squeeze  on  farmers.  Sen.  Mundt 
claimed  administration  blames  farmers  for  inflation.  Sen.  Montoya  introduced  and 
discussed  screwworm  eradication  bill.  Rep.  Langen  and  others  submitted  and  Rep. 
Langen  discussed  measure  /Charging  administration  with  discriminatory  activities 
against  farmers  and  ran^ners. 


1,  SCHOOL -^ILK  APPROPRIATIONS.  Sen.  Proxmire  spoke  against  the  proposed  cut  in 

scho/l-milk  appropriations  and  commended  Sen,  Holland  for  calling  a  tearing  on 
th^s  subject,  p.  9582 

j^RM  PRICES;  INFLATION.  Sen.  Morton  inserted  an  interview  with  Sen. ^ Millt^, 
"Our  Biggest  Business  Problem  Is  the  Cost-Price  Squeeze  on  Farmers.  p.  95,85 
Sen,  Mundt  claimed  the  administration  blames  inflation  on  ^he  farmers  while 
actually  the  farmers  are  the  victims  of  inflation,  p.  9602 


Sen.  Proxmire  defended  the  administration's  anti -inflat ion  program  and  in¬ 
serted  a  statement  by  J.  W.  Fredrickson,  pp.  9586-8 

Sen.  Pearson  inserted  an  editorial  claiming  inflation  is  being  caused 
r  and  welfare  spending,  p.  9597 

3.  LATlftv AMERICA.  Sen.  Kennedy,  N.  Y.  ,  spoke  on  "The  Alliance  for  Progress':  Symbol 

and  Substance." 

4.  POPULATION,  CONTROL.  Sen.  Gruening  commended  the  President  for  "process  in  the 

solution  of  the  population  problem"  and  mentioned  the  provision  JLx i  the  food- 
for- freedom \^>ill  to  assist  recipient  nations'  population-contrpl  activities, 
pp.  9631-7 

HOUSE 


5.  INFORMATION.  The  Government  Operations  Committee  reported  without  amendment  S. 
1160,  to  amend'the  Administrative  Procedure  Act  so  as  to  clarify  and  protect 
the  right  of  the  public  to  information  (H.  Rept.  1497).  p.  9570  _ 


6.  PARTICIPATION  SALES.  Rep.\Widnall  commended  the  proposed  Participation  Sales 

Act  and  inserted  a  prospectus  providing  "valuable  information  as  to  how  the 
program  works."  pp.  9950-53^ 

7.  POVERTY.  Rep,  Gonzalez  inserte<Htwo  articles  from  the  first  issue  of  "Communi¬ 

ties  in  Action,"  published  by  OEO',  telling  the  story  of  the  war  against  pover¬ 
ty,  "including  the  criticism  for  a^d  agAinst."  pp.  9567-9 

8.  ATOMIC  ENERGY.  Passed  without  amendment  H.  R.  14732,  the  Atomic  Energy  Commis¬ 

sion  authorization  bill.  Rep.  Bates  stated  that  the  bill  "provides  $2,200,000 
for  the  AEC's  food  irradiation  program, "\and  Rep.  Moore  stated  that  AEC  would 
give  "substantial  financial  supjport"  to  tn^  proposed  water  desalting  plant  in 
Calif,  pp.  9538-50 

9.  LEGISLATIVE  PROGRAM.  Rep.  Albert  announced  thak  on  Tues.  the  conference  report 
on  the  supplemental  appropriation  bill  will  be  called  up.  p.  9526 

ITEMS  IN  APPENDIX 

10.  WATER  SUPPLY.  Extension  of  remarks  of, Sen.  Burdick  describing  how  the  city  of 
Minot,  N.  Dak.,  temporarily  solved  a  serious  water  supply  deficiency  prob¬ 
lem.  p.  A2481 


11.  MINIMUM  WAGES./  Rep.  Morton  inserted  an  article  opposing  the  fcoposed  bill  to 
amend  the  Fplr  Labor  Standards  Act  and  pointing  out  the  adverse  effects  it 
would  have/on  canners.  pp.  A2481-2 

12.  INFLATION;  ECONOMICS.  Rep.  Younger  inserted  an  editorial,  "Controlling  the 
Econojjrty  in  a  Political  Climate."  p.  A2486 

:tension  of  remarks  of  Rep.  Todd  stating  that  the  "time  has  come  to  speak 
out  bluntly  about  inflation  and  the  terrible  dangers  it  poses  for  our  economy", 
and  urging  that  prudent  action  be  taken  to  cope  with  the  situation,  p.  A£495 

13, 7  AVOCADO.  Rep.  Utt  inserted  a  San  Diego  County,  Calif.,  resolution  proclaimirijs 
May  14,  1966,  and  the  second  Saturday  in  May  thereafter,  as  "National  Avocado' 
Day."  p.  A 248 8 


89th  Congress  )  HOUSE  OF  REPRESENTATIVES  j  Report 

2d  /Session  f  _  \  No.  1497 


CLARIFYING  AND  PROTECTING  THE  RIGHT  OF  THE 
PUBLIC  TO  INFORMATION 


May  9,  1966. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 

}  - 

Mr.  Dawson,  from  the  Committee  on  Government  Operations, 

submitted  the  following 

REPORT 

[To  accompany  S.  1160] 

The  Committee  on  Government  Operations,  to  whom  was  referred 
the  bill  (S.  1160)  to  amend  section  3  of  the  Administrative  Procedure 
Act,  chapter  324,  of  the  act  of  June  11,  1946  (60  Stat.  238),  to  clarify 
and  protect  the  right  of  the  public  to  information,  having  considered 
the  same,  report  favorably  thereon  without  amendment  and  recom¬ 
mend  that  the  bill  do  pass. 


I.  Purpose 

Section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002) 
Requires  every  executive  agency  to  publish  or  make  available  to  the 
public  its  methods  of  operation,  public  procedures,  rules,  policies,  and 
precedents,  and  to  make  available  other  "matters  of  official  record” 
to  any-  person  who  is  properly  and  directly  concerned  therewith. 
These  requirements  are  subject  to  several  broad  exceptions  discussed 
below.  The  present  section  3  is  not  a  general  public  records  law  in 
that  it  does  not  afford  to  the  public  at  large  access  to  official  records 
generally. 

S.  1160  would  revise  the  section  to  provide  a  true  Federal  public 
records  statute  by  inquiring  the  availability,  to  any  member  of  the 
public,  of  all  of  the  executive  branch  records  described  in  its  reqiiire- 
ments,  except  those  involving  matters  which  are  within  nine  stated 
exemptions.  It  makes  the  following  major  changes: 

1.  It  eliminates  the  "properly  and  directly  concerned”  test  of  who 
shall  have  access  to  public  records,  stating  that  the  great  majority  of 
records  shall  be  available  to  "any  person.”  So  that  there  would  be 
no  undue  burden  on  the  operations  of  Government  agencies,  reason- 
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able  access  regulations  may  be  established  and  fees  for  record 
searches  charged  as  is  required  by  present  law.1 

2.  It  sets  up  workable  standards  for  the  categories  of  records  which 
may  be  exempt  from  public  disclosure,  replacing  the  vague  phrases 
“good  cause  found,”  “in  the  public  interest,”  and  “internal  manage¬ 
ment”  with  specific  definitions  of  information  which  may  be  withheld. 
Some  of  the  specific  categories  cover  information  necessary  to  protect 
the  national  security;  others  cover  material  such  as  the  Federal 
Bureau  of  Investigation  hies  which  are  not  now  protected  by  law.2 

3.  It  gives  an  aggrieved  citizen  a  remedy  by  permitting  an  appeal 
to  a  U.S.  district  court.  The  court  review  procedure  would  be  ex¬ 
pected  to  persuade  against  the  initial  improper  withholding  and  would 
not  add  substantially  to  crowded  court  dockets.3 4 

II.  Background 

The  broad  outlines  for  legislative  action  to  guarantee  public  access 
to  Government  information  were  laid  out  by  Dr.  Harold  L.  Cross  in 
1953.  In  that  year  he  published,  for  the  American  Society  of  News¬ 
paper  Editors,  the  first  comprehensive  study  of  growing  restrictions 
on  the  people’s  right  to  know  the  facts  of  government.  Newspaper¬ 
men,  legislators,  and  other  Government  officials  were  concerned  about 
the  mushrooming  growth  of  Government  secrecy,  but  as  James  S. 
Pope,  who  was  chairman  of  the  Freedom  of  Information  Committee 
of  ASNE,  explained  in  the  foreword  of  the  Cross  book,  “The  People’s 
Right  To  Know”: 

*  *  *  we  had  only  the  foggiest  idea  of  whence  sprang 
the  blossoming  Washington  legend  that  agency  and  depart¬ 
ment  heads  enjoyed  a  sort  of  personal  ownership  of  news 
about  their  units.  We  knew  it  was  all  wrong,  but  we  didn’t 
know  how  to  start  the  battle  for  reformation. 

Basic  to  the  work  of  Dr.  Cross  was  the — 

conviction  that  inherent  in  the  right  to  speak  and  the  right 
to  print  was  the  right  to  know.  The  right  to  speak  and  the 
right  to  print,  without  the  right  to  know,  are  pretty  emptv 

*  *  *  4 

Dr.  Cross  outlined  three  areas  where,  through  legislative  inaction, 
the  weed  of  improper  secrecy  had  been  permitted  to  blossom  and  was 
choking  out  the  basic  right  to  know:  the  “housekeeping”  statute 
which  gives  Government  officials  general  authority  to  operate  their 
agencies,  the  “executive  privilege”  concept  which  affects  legislative 
access  to  executive  branch  information,  and  section  3  of  the  Admin¬ 
istrative  Procedure  Act  which  affects  public  access  to  the  rules  and 
regulations  of  Government  action. 

In  1958  Congress  corrected  abuse  of  the  Government’s  180-year-old 
“housekeeping”  statute  by  enacting  a  bill  introduced  in  the  House  by 
Congressman  John  E.  Moss  and  in  the  Senate  by  Senator  Thomas  E. 
Hennings.  The  Moss-Hennings  bill  stated  that  provisions  of  the 

1  Hearings,  pp.  61  and  67;  see  also  5  U.S.C.  140. 

J  Hearings,  pp.  15,  20,  27,  and  39. 

3  Hearings,  pp.  107  and  109. 

4  Hearings,  Foreign  Operations  and  Government  Information  Subcommittee,  on  a  proposed  Federal 
public  records  law.  Mar.  30,  31,  Apr.  1,  2,  and  5,  1965,  p.  26,  cited  hereafter  as  “hearings.” 
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“housekeeping”  statute  (5  U.S.C.  22)  which  permitted  department 
heads  to  regulate  the  storage  and  use  of  Government  records  did  not 
permit  them  to  withhold  those  records  from  the  public. 

The  concept  that  Government  officials  far  down  the  administrative 
line  from  (he  President  could  use  a  claim  of  “executive  privilege”  to 
withhold  information  from  the  Congress  was  narrowed  in  1962  when 
President  Kennedy  informed  Congress  that  he,  and  he  alone,  would 
invoke  it.  This  limitation  on  the  use  of  the  “executive  privilege” 
claim  to  withhold  information  from  Congress  was  affirmed  by  Presi¬ 
dent  Johnson  in  a  letter  to  Congressman  Moss  on  April  2,  1965.*  5 

While  there  have  been  substantial  improvements  hi  two  of  the  areas 
of  excessive  Government  secrecy,  nothing  has  been  done  to  correct 
abuses  in  the  third  area.  In  fact,  section  3  of  the  Administrative 
Procedure  Act  has  become  the  major  statutory  excuse  for  withholding 
Government  records  from  public  view. 


THE  “PUBLIC  INFORMATION”  SECTION  OF  THE  ADMINISTRATIVE 

PROCEDURE  ACT 


The  Administrative  Procedure  Act,  which  was  adopted  in  1946  to 
bring  some  order  out  of  the  growing  chaos  of  Government  regulation, 
set  uniform  standards  for  the  thousands  of  Government  administrative 
actions  affecting  the  public;  it  restated  the  law  of  judicial  review  per¬ 
mitting  the  public  to  appeal  to  the  courts  about  wrongful  administra¬ 
tive  actions;  it  provided  for  public  participation  in  an  agency’s 
rulemaking  activities.  But  most  important  it  required  “agencies  to 
keep  the  public  currently  informed  of  their  organization,  procedures, 
and  rules.”  6  The  intent  of  the  public  information  section  of  the 
Administrative  Procedure  Act  (sec.  3)  was  set  forth  clearly  by  the 
Judiciary  Committee,  in  reporting  the  measure  to  the  Senate.  The 
report  declares  that  the  public  information  provisions — 

are  in  many  ways  among  the  most  important,  far-reaching, 
and  useful  provisions  *  *  *.  The  section  has  been  drawn 
upon  the  theory  that  administrative  operations  and  pro¬ 
cedures  are  public  property  which  the  general  public,  rather 
than  a  few  specialists  or  lobbyists,  is  entitled  to  know  or  have 
ready  means  of  knowing  with  definiteness  and  assurance.7 

The  act  was  signed  in  June  1946,  and  on  July  15,  1946,  the  Depart¬ 
ment  of  Justice  distributed  to  all  agencies  a  12-page  memorandum 
interpreting  section  3,  which  was  to  become  effective  on  September  11, 
1946.  The  memorandum,  which  together  with  similar  memorandums 
interpreting  the  other  sections  of  the  act  was  later  made  available  in 
the  Attorney  General’s  Manual,  noted  that  Congress  had  left  up  to 
each  agency  the  decision  on  what  information  about  the  agency’s 
actions  was  to  be  classed  as  “official  records.”  8 

The  Administrative  Procedure  Act  had  been  in  operation  less  than 
10  years  when  a  Hoover  Commission  task  force  recommended  minor 
changes  in  the  public  information  section.  S.  2504  (Wiley)  and  S.  2541 
(McCarthy)  were  introduced  in  the  84th  Congress  to  carry  out  the 
minimal  task  force  recommendations,  but  the  bills  died  without  even  a 
hearing.  In  the  85th  Congress,  the  first  major  revision  of  the  public 


8  Hearings,  p.  123.  ,  ^ 

8  Attorney  General’s  Manual  on  the  Administrative  Procedure  Act,  prepared  by  the  Department 

Justice,  1947,  p.  9;  cited  hereafter  as  “Attorney  General’s  Manual.” 

7  H.  Rept.  752,  79th  Cong.,  1st  sess.,  p.  198. 

8  Attorney  General’s  Manual,  p.  24. 
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information  provisions  was  introduced  simultaneously  in  the  House  by 
Congressman  Moss  (H.R.  7174)  and  in  the  Senate  by  Senator  Hennings 
(S.  2148).  The  legislation  was  based  on  a  detailed  study  by  Jacob 
Scher,  Northwestern  University  expert  on  press  law,  who  was  serving 
as  special  counsel  to  the  House  Government  Information  Subcommit¬ 
tee.  There  was  no  action  in  either  the  House  or  Senate  on  the  Moss 
and  Hennings  bills,  and  modified  versions  were  introduced  year  after 
year  with  no  final  action.  In  the  88th  Congress  the  Senate  passed 
S.  1666  too  late  in  the  session  for  House  action.  In  the  89th  Congress 
the  Senate  passed  S.  1160  sponsored  by  22  Members  of  the  Senate,  and 
the  Foreign  Operations  and  Government  Information  Subcommittee 
held  extensive  hearings  on  similar  legislation — H.R.  5012  and  23 
comparable  House  bills. 

III.  The  Need  for  Legislation 

Section  3  of  the  Administrative  Procedure  Act  (5  U.S.C.  1002), 
though  titled  “Public  Information”  and  clearly  intended  for  that 
purpose,  has  been  used  as  an  authority  for  withholding,  rather  than 
disclosing,  information.  Such  a  180°  turn  was  easy  to  accomplish 
given  the  broad  language  of  5  U.S.C.  1002.  The  law,  in  its  entirety, 
states : 

PUBLIC  INFORMATION 

Sec.  3.  Except  to  the  extent  that  there  is  involved  (1)  any 
function  of  the  United  States  requiring  secrecy  in  the  public 
interest  or  (2)  any  matter  relating  solely  to  the  internal  man¬ 
agement  of  an  agency — • 

(a)  Rules. — -Every  agency  shall  separately  state  and 
currently  publish  in  the  Federal  Register  (1)  descriptions 
of  its  central  and  field  organization  including  delegations  by 
the  agency  of  final  authority  and  the  established  places  at 
which,  and  methods  whereby,  the  public  may  secure  infor¬ 
mation  or  make  submittals  or  requests;  (2)  statements  of 
the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  re¬ 
quirements  of  all  formal  or  informal  procedures  available  as 
well  as  forms  and  instructions  as  to  the  scope  and  contents 
of  all  papers,  reports,  or  examinations;  and  (3)  substantive 
rules  adopted  as  authorized  by  law  and  statements  of 
general  policy  or  interpretations  formulated  and  adopted 
by  the  agency  for  the  guidance  of  the  public,  but  not  rules 
addressed  to  and  served  upon  named  persons  in  accordance 
with  law.  No  person  shall  in  any  manner  be  required  to 
resort  to  organization  or  procedure  not  so  published. 

(b)  Opinions  and  Orders. — Every  agency  shall  publish 
or,  in  accordance  with  published  rule,  make  available  to 
public  inspection  all  final  opinions  or  orders  in  the  adjudica¬ 
tion  of  cases  (except  those  required  for  good  cause  to  be 
held  confidential  and  not  cited  as  precedents)  and  all  rides. 

(c)  Public  Records. — -Save  as  otherwise  required  by 
statute,  matters  of  official  record  shall  in  accordance  with 
published  rule  be  made  available  to  persons  properly  and 
directly  concerned  except  information  held  confidential 
for  good  cause  found. 
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In  a  sense,  “public  information”  is  a  misnomer  for  5  U.S.C.  1002, 
since  the  section  permits  withholding  of  Federal  agency  records  if 
secrecy  is  required  “in  the  public  interest”  or  if  the  records  relate 
“solely  to  the  internal  management  of  an  agency.”  Government 
information  also  may  be  held  confidential  “for  good  cause  found.” 
Even  if  no  good  cause  can  be  found  for  secrecy,  the  records  will  be 
made  available  only  to  “persons  properly  and  directly  concerned.” 
Neither  in  the  Administrative  Procedure  Act  nor  its  legislative  history 
are  these  broad  phrases  defined,  nor  is  there  a  recognition  of  the  basic 
right  of  any  person — not  just  those  special  classes  “properly  and 
directly  concerned” — to  gain  access  to  the  records  of  official  Govern¬ 
ment  actions.  Above  all,  there  is  no  remedy  available  to  a  citizen 
who  has  been  wrongfully  denied  access  to  the  Government’s  public 
records.  The  present  statute,  therefore,  is  not  in  any  realistic  sense 
a  public  information  statute. 

ABUSE  OF  THE  “PUBLIC  INFORMATION”  SECTION 

Improper  denials  occur  again  and  again.  For  more  than  10  years, 
through  the  administrations  of  both  political  parties,  case  after  case  of 
improper  withholding  based  upon  5  U.S.C.  1002  has  been  documented. 
The  Administrative  Procedure  Act  provides  no  adequate  remedy  to 
members  of  the  public  to  force  disclosures  in  such  cases. 

Earlier  this  year  the  Foreign  Operations  and  Government  Informa¬ 
tion  Subcommittee  uncovered  a  serious  violation  of  subsection  (a) 
of  5  U.S.C.  1002  which  requires  every  Government  agency  to  publish 
its  rules  and  a  description  of  its  organization  and  method  of  operation. 
In  spite  of  repeated  demands,  this  clear  legal  requirement  has  been 
ignored  by  the  Board  of  Review  on  Loss  of  Nationality  in  the  De¬ 
partment  of  State,  which  has  authority  over  questions  of  citizenship. 

In  1962  the  National  Science  Foundation  decided  it  would  not  be 
“in  the  public  interest”  to  disclose  cost  estimates  submitted  by  unsuc¬ 
cessful  contractors  in  connection  with  a  multimillion-dollar  deep  sea 
study.  It  appeared  that  the  firm  which  had  won  the  lucrative  con¬ 
tract  had  not  submitted  the  lowest  bid.  It  took  White  House  inter¬ 
vention  to  reverse  the  agency’s  decision  that  it  had  authority  for  this 
)  secrecy  “in  the  public  interest.” 8  9 

Matters  which  relate  solely  to  “internal  management”  and  thus  can 
be  withheld  under  the  provisions  of  5  U.S.C.  1002  range  from  the 
important  to  the  insignificant.  They  range  from  a  proposed  spending- 
program,  still  being  worked  out  in  the  agency  for  future  presentation 
to  the  Congress,  to  a  routine  telephone  book.  In  1961,  for  example, 
the  Secretary  of  the  Navy  ruled  that  “telephone  directories  fall  in 
the  category  of  information  relating  to  the  internal  management  of 
the  Navy,”  and  he  cited  5  U.S.C.  1002  as  his  authority  for  this  ruling.10 
On  the  other  hand,  in  some  instances  the  premature  disclosure  of 
agency  plans  that  are  undergoing  development  and  are  likely  to  be 
revised  before  they  are  presented,  particularly  plans  relating  to 
expenditures,  could  have  adverse  effects  upon  both  public  and  private 
interests.  Indeed,  there  may  be  plans  which,  even  though  finalized, 
cannot  be  made  freely  available  in  advance  of  the  effective  date  with¬ 
out  damage  to  such  interests.  There  may  be  legitimate  reasons  for 


8  H.  Rept.  918,  88th  Cong.,  pp.  89-99. 

1»  H.  Rept.  1257,  87th  Cong.,  pp.  77-82. 
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nondisclosure,  and  S.  1160  is  designed  to  permit  nondisclosure  in 
such  cases. 

The  statutory  requirement  that  information  about  routine  adminis¬ 
trative  actions  need  be  given  only  to  “persons  properly  and  directly 
concerned”  has  been  relied  upon  almost  daily  to  withhold  Government 
information  from  the  public.  A  most  striking  example  is  the  almost 
automatic  refusal  to  disclose  the  names  and  salaries  of  Federal  em¬ 
ployees.  Shortly  after  World  War  II  the  western  office  of  a  Federal 
regulatory  agency  refused  to  make  available  the  names  and  salaries 
of  its  administrative  and  supervisory  employees.  In  1959  the  Post¬ 
master  General  ruled  that  the  public  was  not  “properly  and  directly 
concerned”  in  knowing  the  names  and  salaries  of  postal  employees. 
This  ruling  has  been  reiterated  by  every  Postmaster  General  in  every 
administration  since  and  was  only  overturned  recently  by  a  Civil 
Service  Commission  ruling  that  “the  names,  position  titles,  grades, 
salaries,  and  duty  stations  of  Federal  employees  are  public  informa-  z, 
tion.”  11  C 

If  none  of  the  other  restrictive  phrases  of  5  U.S.C.  1002  applies  to 
the  official  Government  record  which  an  agency  wishes  to  keep 
confidential,  it  can  be  hidden  behind  the  “good  cause  found”  shield. 
Historically,  Government  agencies  whose  mistakes  cannot  bear  public 
scrutiny  have  found  “good  cause”  for  secrecy.  A  recurring  example 
is  the  refusal  by  regulatory  boards  and  commissions  which  are  com¬ 
posed  of  more  than  one  member  to  make  public  their  votes  on  issues 
or  to  publicize  the  views  of  dissenting  members.  According  to  the 
latest  subcommittee  survey,  six  regulatory  agencies  do  not  publicize 
dissenting  views.  And  the  Board  of  Engineers  for  Rivers  and  Har¬ 
bors,  which  rules  on  billions  of  dollars’  worth  of  Federal  construction 
projects,  used  the  “good  cause  found”  authority  to  close  its  meetings 
to  the  press  and  to  refuse  to  divulge  the  votes  of  its  members  on  con¬ 
troversial  issues.12 

Thus,  even  though  5  U.S.C.  1002  is  titled  a  “public  information” 
section,  the  requirements  for  publicity  are  so  hedged  with  restrictions 
that  it  has  been  cited  as  the  basic  statutory  authority  for  24  separate 
terms — in  addition  to  “Top  Secret,”  “Secret,”  and  “Confidential” 
used  by  Executive  order  only  on  national  defense  matters — which  , 
Federal  agencies  have  devised  to  stamp  on  administrative  information1 
they  want  to  keep  from  public  view.  The  24  restrictive  phrases  range 
from  the  often-used  “Official  Use  Only”  through  the  simple  “Non¬ 
public”  and  more  complicated  “Individual  Company  Data”  to  the  long 
and  confusing  “Limitation  on  Availability  of  Equipment  Files  for 
Public  Reference.” 

It  is  vital  to  our  way  of  life  to  reach  a  workable  balance  between 
the  right  of  the  public  to  know  and  the  need  of  the  Government  to 
keep  information  in  confidence  to  the  extent  necessary  without  per¬ 
mitting  indiscriminate  secrecy.  The  right  of  the  individual  to  be 
able  to  find  out  how  his  Government  is  operating  can  be  just  as 
important  to  him  as  his  right  to  privacy  and  his  light  to  confide  in 
his  Government.  This  bill  strikes  a  balance  considering  all  these 
interests. 


11  H.  Rept.  2084.  86th  Cong.,  pp.  128-133;  H.  Rept.  818,  87th  Cong.,  pp.  106-108;  Congressional  Record, 
Mar.  21,  1966,  pp.  A1598-1599. 

12  H.  Rept.  2678,  85th  Cong.,  pp.  42-53;  H.  Rept.  1137,  86th  Cong.,  pp.  71-74. 
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IV.  Detailed  Description 

Subsection  (a) . — A  number  of  the  minor  changes  which  subsection  (a) 
of  S.  11G0  would  make  in  the  present  law  clarify  the  fact  that  the 
Federal  Register  is  a  publication  in  which  the  public  can  find  the 
details  of  the  administrative  operations  of  Federal  agencies.  They 
would  be  able  to  find  out  where  and  by  whom  decisions  are  made  in 
each  Federal  agency  and  how  to  make  submittals  or  requests.  These 
administrative  details  are  required  to  be  published  in  the  Federal 
Register  by  the  present  law,  but  it  is  unclear  exactly  what  type  of 
material  must  be  published. 

Subsection  (a)  also  includes  a  provision  to  help  reduce  the  bulk  of 
the  Federal  Register  by  making  it  unnecessary  to  publish  material 
“which  is  reasonably  available”  if  that  material  has  been  incorporated 
in  the  F ederal  Register  by  reference.  Presumably,  the  reference  would 
indicate  where  and  how  the  material  may  be  obtained.  Permission 
to  incorporate  material  in  the  Federal  Register  by  reference  would 
have  to  be  granted  by  the  Director  of  the  Federal  Register,  instead  of 
permitting  each  agency  head  to  decide  what  should  be  published. 

An  added  incentive  for  agencies  to  publish  the  necessary  details 
about  their  official  activities  in  the  Federal  Register  is  the  provision 
that  no  person  shall  be  “adversely  affected”  by  material  required  to 
be  published — or  incorporated  by  reference — in  the  Federal  Register 
but  not  so  published.  This  tightens  the  present  law  which  states 
that  no  person  shall  be  required  to  resort  to  “organization  and  pro¬ 
cedure”  not  published  in  the  Federal  Register. 

Subsection  ( b ). — The  present  subsection  (b)  permits  an  agency’s 
orders  and  opinions  to  be  withheld  from  the  public  if  the  material  is 
“required  for  good  cause  found  to  be  held  confidential.”  Subsection 
(b)  of  S.  1160  deletes  this  general,  undefined  authority  for  secrecy. 
Instead,  the  bill  lists  in  a  later  subsection  the  specific  categories  of 
information  which  may  be  exempted  from  disclosure. 

In  addition  to  the  orders  and  opinions  required  to  be  made  public 
by  the  present  law,  subsection  (b)  of  S.  1160  would  require  agencies 
to  make  available  statements  of  policy,  interpretations,  staff  manuals, 
and  instructions  that  affect  any  member  of  the  public.  This  material 
is  the  end  product  of  Federal  administration.  It  has  the  force  and 
effect  of  law  in  most  cases,  yet  under  the  present  statute  these  Fed¬ 
eral  agency  decisions  have  been  kept  secret  from  the  members  of  the 
public  affected  by  the  decisions. 

As  the  Federal  Government  has  extended  its  activities  to  solve  the 
Nation’s  expanding  problems — and  particularly  in  the  20  years  since 
the  Administrative  Procedure  Act  was  established — the  bureaucracy 
has  developed  its  own  form  of  case  law.  This  law  is  embodied  in 
thousands  of  orders,  opinions,  statements,  and  instructions  issued  by 
hundreds  of  agencies.  This  is  the  material  which  would  be  made 
available  under  subsection  (b)  of  S.  1160.  However,  under  S.  1160 
an  agency  may  not  be  required  to  make  available  for  public  inspection 
and  copying  any  advisory  interpretation  on  a  specific  set  of  facts  which 
is  requested  by  and  addressed  to  a  particular  person,  provided  that 
such  interpretation  is  not  cited  or  relied  upon  by  any  officer  or  em¬ 
ployee  of  the  agency  as  a  precedent  in  the  disposition  of  other  cases. 
Furthermore,  an  agency  may  not  be  required  to  make  available  those 
portions  of  its  staff  manuals  and  instructions  which  set  forth  criteria 
or  guidelines  for  the  staff  in  auditing  or  inspection  procedures,  or  in 
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the  selection  or  handling  of  cases,  such  as  operational  tactics,  allowable 
tolerances,  or  criteria  for  defense,  prosecution,  or  settlement  of  cases. 

Subsection  (b)  solves  the  conflict  between  the  requirement  for  public 
access  to  records  of  agency  actions  and  the  need  to  protect  individual 
privacy.  It  permits  an  agency  to  delete  personal  identifications  from 
its  public  records  “to  prevent  a  clearly  unwarranted  invasion  of  per¬ 
sonal  privacy.”  The  public  has  a  need  to  know,  for  example,  the 
details  of  an  agency  opinion  or  statement  of  policy  on  an  income  tax 
matter,  but  there  is  no  need  to  identify  the  individuals  involved  in  a 
tax  matter  if  the  identification  has  no  bearing  or  effect  on  the  general 
public.  Subsection  (b)  of  S.  1160  would  prevent  the  privacy  deletion 
from  being  used  as  a  general  excuse  for  secrecy  by  requiring  that  the 
justification  for  each  deletion  be  explained  in  writing. 

Subsection  (b)  would  help  bring  order  out  of  the  confusion  of  agency 
orders,  opinions,  policy  statements,  interpretations,  manuals,  and 
instructions  by  requiring  each  agency  to  maintain  for  public  inspection 
an  index  of  ah  the  documents  having  precedential  significance  which  ( 
would  be  made  available  or  published  under  the  law.  The  indexing 
requirement  will  prevent  a  citizen  from  losing  a  controversy  with 
an  agency  because  of  some  obscure  or  hidden  order  or  opinion  which  . 
the  agency  knows  about  but  which  has  been  unavailable  to  the  citizen 
simply  because  he  had  no  way  to  discover  it.  However,  considera¬ 
tions  of  time  and  expense  caused  this  indexing  requirement  to  be 
made  prospective  in  application  only. 

Many  agencies — including  the  Interstate  Commerce  Commission 
which  is  the  oldest  Federal  regulatory  agency — already  have  adequate 
indexing  programs  in  operation.  As  an  incentive  to  establish  an  ef¬ 
fective  indexing  system,  subsection  (b)  of  S.  1160  includes  a  provision 
that  no  agency  action  may  be  relied  upon,  used,  or  cited  as  a  precedent 
against  a  private  party  unless  it  is  indexed  or  unless  the  private 
party  has  adequate  notice  of  the  terms  of  the  agency  order. 

Subsection  (b)  requires  that  Federal  agency  records  which  are 
available  for  public  inspection  also  must  be  available  for  copying, 
since  the  right  to  inspect  records  is  of  little  value  without  the  right  to 
copy  them  for  future  reference.  Presumably  the  copying  process 
would  be  without  expense  to  the  Government  since  the  law  (5  U.S.C. 
140)  already  directs  Federal  agencies  to  charge  a  fee  for  any  direct  or  ( 
indirect  services  such  as  providing  reports  and  documents. 

Subsection  (b)  also  requires  concurring  and  dissenting  opinions  to  be 
made  available  for  public  inspection.  The  present  law,  requiring 
most  final  opinions  and  orders  to  be  made  public,  implies  that  dissents 
and  concurrences  need  not  be  disclosed.  As  a  the  result  of  a  Govern¬ 
ment  Information  Subcommittee  investigation  a  number  of  years  ago, 
two  major  regulatory  agencies  agreed  to  make  public  the  dissenting 
opinions  of  their  members,  but  a  recent  survey  indicated  that  five 
agencies— including  the  Federal  Deposit  Insurance  Corporation  and 
the  Renegotiation  Board — do  not  make  public  the  minority  views  of 
their  members. 

Subsection  ( c ). — In  place  of  the  negative  approach  of  the  present 
law  (5  U.S.C.  1002)  which  permits  only  persons  properly  and  directly 
concerned  to  have  access  to  official  records  if  the  records  are  not  held 
confidential  for  good  cause  found,  subsection  (c)  of  S.  1160  establishes 
the  basic  principle  of  a  public  records  law  by  making  the  records 
available  to  any  person. 
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The  persons  requesting  records  must  provide  a  reasonable  descrip¬ 
tion  enabling  Government  employees  to  locate  the  requested  material, 
but  the  identification  requirement  must  not  be  used  as  a  method  for 
withholding.  Reasonable  access  rules  can  be  adopted  stating  the 
time  and  place  records  shall  be  available — presumably  during  regular 
working  hours  in  the  location  where  the  records  are  stored  or  used — 
and  stating  the  records  search  or  copying  fees  which  may  be  charged 
pursuant  to  5  U.S.C.  140. 

Subsection  (c)  contains  a  specific  remedy  for  any  improper  with¬ 
holding  of  agency  records  by  granting  the  U.S.  district  courts  jurisdic¬ 
tion  to  order  the  production  of  agency  records  improperly  withheld. 
If  a  request  for  information  is  denied  by  an  agency  subordinate  the 
person  making  the  request  is  entitled  to  prompt  review  by  the  head  of 
the  agency.  An  aggrieved  person  is  given  the  right  to  file  an  action  in 
the  district  where  he  resides  or  has  his  principal  place  of  business,  or 
where  the  agency  records  are  situated. 

The  proceedings  are  to  be  de  novo  so  that  the  court  can  consider  the 
propriety  of  the  withholding  instead  of  being  restricted  to  judicial 
sanctioning  of  agency  discretion.  The  Court  will  have  authoritj7 
whenever  it  considers  such  action  equitable  and  appropriate  to  enjoin 
the  agency  from  withholding  its  records  and  to  order  the  production 
of  agency  records  improperly  withheld.  The  burden  of  proof  is  placed 
upon  the  agency  which  is  the  only  party  able  to  justify  the  withholding. 
A  private  citizen  cannot  be  asked  to  prove  that  an  agency  has  withheld 
information  improperly  because  he  will  not  know  the  reasons  for  the 
agency  action. 

The  court  is  authorized  to  expedite  actions  under  subsection  (c) 
“in  every  way,”  and  the  court  review  procedure  would  be  expected 
to  serve  as  an  influence  against  the  initial  wrongful  witiaholding 
instead  of  adding  substantially  to  crowded  court  dockets. 

Subsection  ( d ). — The  subsection  requires  that  a  record  be  kept  of  all 
final  votes  of  multiheaded  agencies  in  any  regulatory  or  adjudicative 
proceeding  and  such  record  shall  be  open  to  public  inspection.  Prac¬ 
tices  of  the  many  agencies  vary  in  this  regard.  The  subsection  would 
require  public  access  to  the  records  of  official  votes  unless  the  informa¬ 
tion  is  withheld  pursuant  to  the  exemptions  spelled  out  in  the  following 
subsection. 

Subsection  ( e ). — All  of  the  preceding  subsections  of  S.  1160 — require¬ 
ments  for  publication  of  procedural  matters  and  for  disclosure  of 
operating  procedures,  provisions  for  court  review,  and  for  public  access 
to  votes — are  subject  to  the  exemptions  from  disclosure  specified  in 
subsection  (e).  They  are: 

1.  Matters  specifically  required  by  Executive  order  to  be  kept 
secret  in  the  interest  of  the  national  defense  or  foreign  policy:  The 
language  both  limits  the  present  vague  phrase,  “in  the  public  in¬ 
terest,”  and  gives  the  area  of  necessary  secrecy  a  more  precise  defini¬ 
tion.  The  permission  to  withhold  Government  records  “in  the  public 
interest”  is  undefinable.  In  fact,  the  Department  of  Justice  left  it 
up  to  each  agency  to  determine  what  would  be  withheld  under  the 
blanket  term  “public  interest.”  13  No  Government  employee  at  any 
level  believes  that  the  “public  interest”  would  be  served  by  disclosure 
of  his  failures  or  wrongdoings,  but  citizens  both  in  and  out  of  Govern¬ 
ment  can  agree  to  restrictions  on  categories  of  information  which  the 


>3  Attorney  General’s  Manual,  p.  18. 
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Iliave  all  of  the  rights  of  access  guaranteed  to  “any  person”  by  S. 
1160,  and  the  Congress  has  additional  rights  of  access  to  all  Govern¬ 
ment  information  which  it  deems  necessary  to  carry  out  its  functions.17 

Subsection  (g). — This  subsection  defines  “private  party”  as  any 
party  other  than  an  agency.  The  term  is  not  defined  elsewhere  in 
the  Administrative  Procedure  Act  to  be  amended  by  S.  1160. 

Subsection  (h). — A  delay  of  1  year  in  the  effective  date  of  the  Federal 
public  records  law  is  designed  to  give  agencies  ample  time  to  conform 
their  practices  to  the  new  law. 

V.  Conclusion 


A  democratic  society  requires  an  informed,  intelligent  electorate, 
and  the  intelligence  of  the  electorate  varies  as  the  quantity  and  quality 
of  its  information  varies.  A  danger  signal  to  our  democratic  society 
in  the  United  States  is  the  fact  that  such  a  political  truism  needs  re¬ 
peating.  And  repeated  it  is,  in  textbooks  and  classrooms,  in  news¬ 
papers  and  broadcasts. 

The  repetition  is  necessary  because  the  ideals  of  our  democratic 
society  have  outpaced  the  machinery  which  makes  that  society  work. 
The  needs  of  the  electorate  have  outpaced  the  laws  which  guarantee 
public  access  to  the  facts  in  Government.  In  the  time  it  takes  for  one 
generation  to  grow  up  and  prepare  to  join  the  councils  of  Govern¬ 
ment — from  1946  to  1966 — the  law  which  was  designed  to  provide 
public  information  about  Government  activities  has  become  the 
Government’s  major  shield  of  secrecy. 

S.  1160  will  correct  this  situation.  It  provides  the  necessary  ma¬ 
chinery  to  assure  the  availability  of  Government  information  nec¬ 
essary  to  an  informed  electorate. 


VI.  Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman) : 

SECTION  3  OF  THE  ADMINISTRATIVE  PROCEDURE  ACT 


(60  STAT.  238) 

Public  Information 

Sec.  3.  [Except  to  the  extent  that  there  is  involved  (1)  any  func¬ 
tion  of  the  United  States  requiring  secrecy  in  the  public  interest  or  (2) 
any  matter  relating  solely  to  the  internal  management  of  an  agency — ] 
Every  agency  shall  make  available  to  the  'public  the  following  information: 

(a)  [Rules]  Publication  in  the  Federal  Register. — Every 
agency  shall  separately  state  and  currently  publish  in  the  Federal 
Register  for  the  guidance  of  the  public  [(1)]  (A)  descriptions  of  its 
central  and  field  organization  [including  delegations  by  the  Agency 
of  final  authority]  and  the  established  places  at  which,  the  officers  from 
whom ,  and  the  methods  whereby,  the  public  may  secure  information 


17  Hearings,  p.  23. 
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[or],  make  submittals  or  requests,  or  obtain  decisions ;  [(2)]  (B)  state¬ 
ments  of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  requirements  of  all 
formal  [or]  and  informal  procedures  available  [as  well  as  forms  and 
instructions  as  to  the  scope  and  contents  of  all  papers,  reports,  or 
examinations];  ( C )  rules  oj  procedure,  descriptions  of  forms  available 
or  the  places  at  which  j or  ms  may  be  obtained,  and  instructions  as  to  the 
scope  and  contents  oj  all  papers,  reports,  or  examinations;  [and  (3)]  ( D ) 
substantive  rules  oj  general  applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or  interpretations  oj  general 
applicability  formulated  and  adopted  by  the  agency  [for  the  guidance 
of  the  public,  but  not  rules  addressed  to  and  served  upon  named  per¬ 
sons  in  accordance  with  law];  and  (E)  every  amendment,  revision,  or 
repeal  oj  the  foregoing.  [No]  Except  to  the  extent  that  a  person  has 
actual  and  timely  notice  of  the  terms  thereoj,  no  person  shall  in  any  man¬ 
ner  be  required  to  resort  to  [organization  or  procedure],  or  be  adversely 
ajfected  by  any  matter  required  to  be  published  in  the  Federal  Register  and 
not  so  published.  For  purposes  of  this  subsection,  matter  which  is 
reasonably  available  to  the  class  oj  persons  ajfected  thereby  shall  be 
deemed  published  in  the  Federal  Register  when  incorporated  by  rejerence 
therein  with  the  approval  oj  the  Director  oj  the  Federal  Register. 

(b)  Agency  Opinions  and  Orders. — Every  agency  shall  [publish 
or],  in  accordance  with  published  [rule]  rules,  make  available  [to]  for 
public  inspection  and  copying  ( A )  all  final  opinions  ( including  con¬ 
curring  and  dissenting  opinions)  and'  all  [or]  orders  made  in  the 
adjudication  of  cases  [(except  those  required  for  good  cause  to  be 
held  confidential  and  not  cited  as  precedents)  and  all  rules],  (B)  those 
statements  oj  policy  and  interpretations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal  Register,  and  ( C )  adminis¬ 
trative  staff  manuals  and  instructions  to  staff  that  affect  any  member  of 
the  public,  unless  such  materials  are  promptly  published  and  copies 
offered  jor  sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted 
invasion  oj  personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement  oj  policy , 
interpretation,  or  staff  manual  or  instruction:  Provided,  That  in  every 
case  the  justification  jor  the  deletion  must  be  jully  explained  in  writing. 
Every  agency  also  shall  maintain  and  make  available  for  public  inspec¬ 
tion  and  copying  a  current  index  providing  identijying  injormation  jor 
the  public  as  to  any  matter  which  is  issued,  adopted,  or  promulgated  after 
the  effective  date  oj  this  Act  and  which  is  required  by  this  subsection  to 
be  made  available  or  published.  No  final  order,  opinion,  statement 
oj  policy,  interpretation,  or  staff  manual  or  instruction  that  affects  any 
member  oj  the  public  may  be  relied  upon,  used  or  cited  as  precedent 
by  an  agency  against  any  private  party  unless  it  has  been  indexed  and 
either  made  available  or  published  as  provided  by  this  subsection  or  unless 
that  private  party  shall  have  actual  and  timely  notice,  o  f  the  terms  thereoj. 

(c)  [Public  Records. — -Save  as  otherwise  required  by  statute,  mat¬ 
ters  of  official  record  shall  in  accordance  with  published  rule  be  made 
available  to  persons  properly  and  directly  concerned  except  informa¬ 
tion  held  confidential  for  good  cause  found.]  Agency  Records. — 
Except  with  respect  to  the  records  made  available  pursuant  to  subsections 
(a)  and  (b),  every  agency  shall,  upon  request  jor  identifiable  records  made 
in  accordance  with  published  rules  stating  the  time,  place,  fees  to  the  extent 
authorized  by  statute  and  procedure  to  be  jollowed,  make  such  records 
promptly  available  to  any  person.  Upon  complaint,  the  district  court 
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of  the  United  States  in  the  district  in  which  the  complainant  resides,  or 
has  his  principal  place  of  business,  or  in  which  the  agency  records  are 
situated  shall  have  jurisdiction  to  enjoin  the  agency  from  the  withholding 
of  agency  records  and  to  order  the  production  of  any  agency  records  im¬ 
properly  withheld  from  the  complainant.  In  such  cases  the  court  shall 
determine  the  matter  de  novo  and  the  burden  shall  be  upon  the  agency  to 
sustain  its  action.  In  the  event  of  noncompliance  with  the  court’s  order, 
the  district  court  may  punish  the  responsible  officers  for  contempt.  Ex¬ 
cept  as  to  those  causes  which  the  court  deems  of  greater  importance,  pro¬ 
ceedings  before  the  district  court  as  authorized  by  this  subsection  shall 
take  precedence  on  the  docket  over  all  other  causes  and  shall  be  assigned 
for  hearing  and  trial  at  the  earliest  practicable  date  and  expedited  in  every 
way. 

(d)  Agency  Proceedings. — Every  agency  having  more  than  one 
member  shall  keep  a  record  of  the  final  votes  of  each  member  in  every  agency 
proceeding  and  such  record  shall  be  available  for  public  inspection. 

(e)  Exemptions. — The  provisions  of  this  section  shall  not  be  applicable 
to  matters  that  are  ( 1 )  specifically  required  by  Executive  order  to  be  kept 
secret  in  the  interest  of  the  national  defense  or  foreign  policy;  (2)  related 
solely  to  the  internal  personnel  rules  and  practices  of  any  agency; 
(3)  specifically  exempted  from  disclosure  by  statute;  (4)  trade  secrets  and 
commercial  or  financial  information  obtained  from  any  person  and  priv¬ 
ileged  or  confidential;  ( 5 )  inter-agency  or  intra-agency  memorandums  or 
letters  which  would  not  be  available  by  law  to  a  private  party  in  litigation 
with  the  agency;  ( 6 )  personnel  and  medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy;  (7)  investigatory  files  compiled  for  law  enforcement 
purposes  except  to  the  extent  available  by  law  to  a  private  party;  ( 8 )  con¬ 
tained  in  or  related  to  examination,  operating,  or  condition  reports  pre¬ 
pared  by,  on  behalf  of,  or  for  the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial  institutions ;  and  ( 9 )  geological  and 
geophysical  information  and  data  ( including  maps)  concerning  wells. 

(f)  Limitation  of  Exemptions. — Nothing  in  this  section  authorizes 
withholding  of  information  or  limiting  the  availability  of  records  to  the 
public  except  as  specifically  stated  in  this  section,  nor  shall  this  section  be 
authority  to  withhold  informationfrom  Congress. 

( g )  Private  Party.- — As  used  in  this  section,  “private  party ”  means 
any  party  other  than  an  agency. 

(h)  Effective  Date. — This  amendment  shall  become  effective  one 
year  following  the  date  of  the  enactment  of  this  Act. 
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AN  ACT 

To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter 
324,  of  the  Act  of  June  11,  1946  (60  Stat.  238) ,  to  clarify 
and  protect  the  right  of  the  public  to  information,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  3,  chapter  324,  of  the  Act  of  June  11,  1946 

4  (60  Stat.  238) ,  is  amended  to  read  as  follows: 

5  “Sec.  3.  Every  agency  shall  make  available  to  the 

6  public  the  following  information: 

7  “  (a)  Publication  in  the  Federal  Register. — 

8  Every  agency  shall  separately  state  and  currently  publish  in 

9  the  Federal  Register  for  the  guidance  of  the  public  (A)  de- 
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scriptions  of  its  central  and  field  organization  and  the  estab¬ 
lished  places  at  which,  the  officers  from  whom,  and  the 
methods  whereby,  the  public  may  secure  information,  make 
submittals  or  requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which  its  functions  are 
channeled  and  determined,  including  the  nature  and  require¬ 
ments  of  all  formal  and  informal  procedures  available;  (C) 
rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as 
to  the  scope  and  contents  of  all  papers,  reports,  or  examina¬ 
tions;  (D)  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general  policy  or  in¬ 
terpretations  of  general  applicability  formulated  and  adopted 
by  the  agency;  and  (E)  every  amendment,  revision,  or 
repeal  of  the  foregoing.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms  thereof,  no  person 
shall  in  any  manner  be  required  to  resort  to,  or  be  adversely 
affected  by  any  matter  required  to  be  published  in  the  Fed¬ 
eral  Register  and  not  so  published.  For  purposes  of  this  sub¬ 
section,  matter  which  is  reasonably  available  to  the  class  of 
persons  affected  thereby  shall  be  deemed  published  in  the 
Federal  Register  when  incorporated  by  reference  therein 
with  the  approval  of  the  Director  of  the  Federal  Register. 

“(b)  Agency  Opinions  and  Oedees. — Every  agency 
shall,  in  accordance  with  published  rules,  make  available  for 
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public  inspection  and  copying  (A)  all  final  opinions  (in¬ 
cluding  concurring  and  dissenting  opinions)  and  all  orders 
made  in  the  adjudication  of  cases,  (B)  those  statements  of 
policy  and  interpretations  which  have  been  adopted  by  the 
agency  and  are  not  published  in  the  Federal  Register,  and 
(C)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  any  member  of  the  public,  unless  such  materials 
are  promptly  published  and  copies  offered  for  sale.  To  the 
extent  required  to  prevent  a  clearly  unwarranted  invasion  of 
personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement 
of  policy,  interpretation,  or  staff  manual  or  instruction :  Pro¬ 
vided,  That  in  every  case  the  justification  for  the  deletion 
must  be  fully  explained  in  writing.  Every  agency  also  shall 
maintain  and  make  available  for  public  inspection  and  copy¬ 
ing  a  current  index  providing  identifying  information  for  the 
public  as  to  any  matter  which  is  issued,  adopted,  or  promul¬ 
gated  after  the  effective  date  of  this  Act  and  which  is  re¬ 
quired  by  this  subsection  to  be  made  available  or  published. 
No  final  order,  opinion,  statement  of  policy,  interpretation,  or 
staff  manual  or  instruction  that  affects  any  member  of  the 
public  may  be  relied  upon,  used  or  cited  as  precedent  by  an 
agency  against  any  private  party  unless  it  has  been  indexed 
and  either  made  available  or  published  as  provided  by  this 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


4 


subsection  or  unless  that  private  party  shall  have  actual 
and  timely  notice  of  the  terms  thereof. 

“(c)  Agency  Records. — Except  with  respect  to  the 
records  made  available  pursuant  to  subsections  (a)  and  (b) , 
every  agency  shall,  upon  request  for  identifiable  records  made 
in  accordance  with  published  rules  stating  the  time,  place, 
fees  to  the  extent  authorized  by  statute  and  procedure  to  be 
followed,  make  such  records  promptly  available  to  any  per¬ 
son.  Upon  complaint,  the  district  court  of  the  United  States 
in  the  district  in  which  the  complainant  resides,  or  has  his 
principal  place  of  business,  or  in  which  the  agency  records 
are  situated  shall  have  jurisdiction  to  enjoin  the  agency  from 
the  withholding  of  agency  records  and  to  order  the  produc¬ 
tion  of  any  agency  records  improperly  withheld  from  the 
complainant.  In  such  cases  the  court  shall  determine  the 
matter  de  novo  and  the  burden  shall  be  upon  the  agency  to 
sustain  its  action.  In  the  event  of  noncompliance  with  the 
court’s  order,  the  district  court  may  punish  the  responsible 
officers  for  contempt.  Except  as  to  those  causes  which  the 
court  deems  of  greater  importance,  proceedings  before  the 
district  court  as  authorized  by  this  subsection  shall  take 
precedence  on  the  docket  over  all  other  causes  and  shall  be 
assigned  for  hearing  and  trial  at  the  earliest  practicable  date 
and  expedited  in  every  way. 

“(d)  Agency  Proceedings. — Every  agency  having 
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more  than  one  member  shall  keep  a  record  of  the  final  votes 
of  each  member  in  every  agency  proceeding  and  such  record 
shall  be  available  for  public  inspection. 

“(e)  Exemptions. — The  provisions  of  this  section 
shall  not  be  applicable  to  matters  that  are  (1)  specifically 
required  by  Executive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  (2)  related  solely 
to  the  internal  personnel  rules  and  practices  of  any  agency; 
(3)  specifically  exempted  from  disclosure  by  statute;  (4) 
trade  secrets  and  commercial  or  financial  information  ob¬ 
tained  from  any  person  and  privileged  or  confidential;  (5) 
inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  private  party  in  litigation 
with  the  agency;  (6)  personnel  and  medical  files  and  similar 
files  the  disclosure  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy ;  ( 7 )  investigatory 
files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  private  party;  (8)  contained 
in  or  related  to  examination,  operating,  or  condition  reports 
prepared  by,  on  behalf  of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or  supervision  of  financial 
institutions;  and  (9)  geological  and  geophysical  informa¬ 
tion  and  data  (including  maps)  concerning  wells. 

“  (f)  Limitation  of  Exemptions. — Nothing  in  this 
section  authorizes  withholding  of  information  or  limiting 
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1  the  availability  of  records  to  the  public  except  as  specifically 

2  stated  in  this  section,  nor  shall  this  section  be  authority  to 

3  withhold  information  from  Congress. 

4  “  (g)  Private  Party. — As  used  in  this  section,  ‘private 

5  party’  means  any  party  other  than  an  agency. 

6  “(h)  Effective  Date. — This  amendment  shall  be- 

7  come  effective  one  year  following  the  date  of  the  enactment 

8  of  this  Act.” 

Passed  the  Senate  October  13,  1965. 

Attest:  EELTON  M.  JOHNSTON, 

Secretary. 
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Proxmire  cited  progress 
iticized  "lower  farm 
"  cereal  to  aid  world 
fiber  reserve  bill. 


1.  INFORMATION.  Passed,  307-0,  under  suspension  of  the  rules  S.  1160,  to  amend  the 
Administrative  Procedure  Act  so  as  to  clarify  and  protect  the  right  of  the  pub¬ 
lic  to  information,  pp.  13007-27,  13050-1 


PERSONNEL.  Passed  without  amendment  S.  1495,  to  provide  variation  of  the 
hour  workweek  of  Federal  employees  for  educational  purposes.  This  bill 
now  be  sent  to  the  President,  p.  13006 
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BANKING.  The  Banking  and  Currency  Committee  voted  to  report  (but  did  not 
actually  report)  S.  3368,  to  extend  until  June  30,  1968,  the  present  authority 
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FOREIGN  AID.  The  Foreign  Affairs  Committee  voted  to  report  (but  did  n< 
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1961,  p.\D549 
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6.  OPINION  POLL.  Re\.  Curtis  inserted  the  results  of  a  questionnaire  sent  pro¬ 
fessional  and  university  economists  including  items  of  interest  to  this  Depart¬ 
ment.  p.  13048-9 


7.  CORN.  Rep.  Findley  inserted  a  speech  by  the  president/of  the  Corn  Industries 
Research  Foundation  in  which  he  discussed  the  "versatility  of  corn,"  and  cri¬ 
ticized  "low"  farm  prices\  pp.  13051-3  / 


8.  COTTON.  Rep.  Pool  inserted  aNrexas  Cotton  Ginners'  Assoc,  resolution  criti¬ 
cizing  the  "attempt"  by  the  American  Textile  Manufacturers  Institute  to  "per¬ 
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SENATE 
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Lustments  in  compensation 


employees  and  their  dependents  under  the  Federal  Em^oyees'  Compensation  Act 


and  to  provide  for  future  automatic  cost-of-living  at 
payments,  pp.  12956^8 

The  Post  Office  And  Civil  Service  Committee  voted  to  'fceport  (but  did  not 
actually  report)  y.  2206,  to  extend  certain  benefits  to  employees  of  county 
committees  established  under  the  Soil  Conservation  and  Domeafic  Allotment  Act, 
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12.  MILK.  Sen.  Proxmire  urged  early  action  on  his  school  milk  progrds^  proposals 
and  cited /progress  made  to  date.  p.  12960 

Sen.  Proxmire  stated  that  "the  major  reason"  for  declining  milk  ^production 
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Ajong,  La. 

Springer 

Fallon  , 

f  McDade 

Stafford 

Parbsteln  / 

McDoweU 

Steed 

Feighan  / 

McEwen 

Stephens 

Fino  / 

Macdonald 

Tenzer 

Flood  / 

MackieX 

Thomas 

Flynt  / 

Martin,  Mass. 

ToU 

Fogarty/ 

May  \ 

Trimble 

Fraser/ 

Minshall  \ 

Walker,  Miss. 

Gilbert 

Moore  \ 

Watson 

Gilllgan 

Moorhead  \ 

Whalley 

Go/deli 

Morrison 
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Wilson,  Bob 
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Nix 

Wolff 

'Hagan,  Ga. 

O’Brien 

Wright 

Halleck 

Olson,  Minn. 

Hamilton 

O’Neill,  Mass. 

The  SPEAKER.  On  this  roll  ball  300 
Members  have  answered  to  their  names, 
a  quorum. 

By  unanimous  consent,  further  fxro- 
ceedings  under  the  call  were  dispen 
with. 


CORRECTION  OF  RECOl 

Mr.  ARENDS.  Mr.  Spealpeff  on  page 
,  second  column,  secprfa  paragraph, 
of  th^RECORD  of  Tlmygday,  June  16,  of 
my  remarks:  “I  harve  introduced  such  a 
bill”  shoiulK£ei*d7  “I  Plan  to  introduce 
such  a  bill. 

I  ask  uHtmimoulSsConsent  that  the  cor- 
rectioH'De  made  in  the^permanent  Rec- 
oja'and  the  Journal. 

The  SPEAKER.  Is  there^sWection  to 
the  request  of  the  gentleman  rfqin  Illi¬ 
nois? 

There  was  no  objection. 


CLARIFYING  AND  PROTECTING  THE 
RIGHT  OF  THE  PUBLIC  TO  INFOR¬ 
MATION 

Mr.  MOSS.  Mr.  Speaker,  I  move  to 
suspend  the  rules  and  pass  the  bill  (S. 
1160)  to  amend  section  3  of  the  Adminis¬ 
trative  Procedure  Act,  chapter  324  of  the 
act  of  June  11,  1946  (60  Stat.  238),  to 
clarify  and  protect  the  right  of  the  pub¬ 
lic  to  information,  and  for  other  purposes. 
The  Clerk  read  as  follows: 

Be  it  enacted,  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  section 
3,  chapter  324,  of  the  Act  of  June  11,  1946  (60 
Stat.  238),  is  amended  to  read  as  follows: 

“Sec.  3.  Every  agency  shall  make  available 
to  the  public  the  following  information: 

“(a)  Publication  in  the  Federal  Regis¬ 
ter. — Every  agency  shall  separately  state  and 
currently  publish  in  the  Federal  Register  for 
the  guidance  of  the  public  (A)  descriptions 
of  its  central  and  field  organization  and  the 
established  places  at  which,  the  officers  from 
whom,  and  the  methods  whereby,  the  public 
may  secure  information,  make  submittals  or 
requests,  or  obtain  decisions;  (B)  statements 
of  the  general  course  and  method  by  which 


its  functions  are  channeled  and  determined, 
including  the  nature  and  requirements  of  aU 
formal  and  informal  procedures  available; 
(C)  rules  of  procedure,  descriptions  of  forms 
available  or  the  places  at  which  forms  may 
be  obtained,  and  instructions  as  to  the  scope 
and  contents  of  all  papers,  reports,  or  exam¬ 
inations;  (D)  substantive  rules  of  general 
applicability  adopted  as  authorized  by  law, 
and  statements  of  general  policy  or  interpre¬ 
tations  of  general  applicability  formulated 
and  adopted  by  the  agency;  and  (E)  every 
amendment,  revision,  or  repeal  of  the  fore¬ 
going.  Except  to  the  extent  that  a  person 
has  actual  and  timely  notice  of  the  terms 
thereof,  no  person  shall  in  any  manner  be 
required  to  resort  to,  or  be  adversely  affected 
by  any  matter  required  to  be  published  in 
the  Federal  Register  and  not  so  published. 
For  purposes  of  this  subsection,  matter  which 
is  reasonably  available  to  the  class  of  persons 
affected  thereby  shall  be  deemed  published 
in  the  Federal  Register  when  incorporated 
by  reference  therein  with  the  approval  of 
the  Director  of  the  Federal  Register. 

“(b)  Agency  Opinions  and  Orders. — Every 
agency  shall,  in  accordance  with  published 
rules,  make  available  for  public  inspection 
and  copying  (A)  all  final  opinions  (including 
concurring  and  dissenting  opinions)  and  all 
orders  made  in  the  adjudication  of  cases,  (B) 
those  statements  of  policy  and  interpreta¬ 
tions  which  have  been  adopted  by  the  agency 
and  are  not  published  in  the  Federal  Regis¬ 
ter,  and  (C)  administrative  staff  manuals  and 
instructions  to  staff  that  affect  any  member 
of  the  public,  unless  such  materials  are 
promptly  published  and  copies  offered  for 
sale.  To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of  personal 
privacy,  an  agency  may  delete  identifying  de¬ 
tails  when  it  makes  available  or  publishes 
an  opinion,  statement  of  policy,  interpreta¬ 
tion,  or  staff  manual  or  instruction:  Pro¬ 
vided,  That  in  every  case  the  justification  for 
the  deletion  must  be  fully  explained  in 
writing.  Every  agency  also  shall  maintain 
and  make  available  for  public  inspection  and 
copying  a  current  index  providing  identify¬ 
ing  information  for  the  public  as  to  any 
matter  which  is  issued,  adopted,  or  promul¬ 
gated  after  the  effective  date  of  this  Act  and 
which  is  required  by  this  subsection  to  be 
made  available  or  published.  No  final  order, 
opinion,  statement  of  policy,  interpretation, 
or  staff  manual  or  instruction  that  affects 
any  member  of  the  public  may  be  relied  upon, 
used  or  cited  as  precedent  by  an  agency 
against  any  private  party  unless  it  has  been 
indexed  and  either  made  available  or  pub¬ 
lished  as  provided  by  this  subsection  or  unless 
that  private  party  shall  have  actual  and 
timely  notice  of  the  terms  thereof. 

“(C)  Agency  Records. — Except  with  re¬ 
spect  to  the  records  made  available  pursuant 
to  subsections  (a)  and  (b),  every  agency 
shall,  upon  request  for  identifiable  records 
made  in  accordance  with  published  rules 
stating  the  time,  place,  fees  to  the  extent  au¬ 
thorized  by  statute  and  procedure  to  be  fol¬ 
lowed,  make  such  records  promptly  available 
to  any  person.  Upon  complaint,  the  district 
court  of  the  United  States  in  the  district  in 
which  the  complainant  resides,  or  has  his 
principal  place  of  business,  or  in  which  the 
agency  records  are  situated  shall  have  juris¬ 
diction  to  enjoin  the  agency  from  the  with¬ 
holding  of  agency  records  and  to  order  the 
production  of  any  agency  records  improperly 
withheld  from  the  complainant.  In  such 
cases  the  court  shall  determine  the  matter 
de  novo  and  the  burden  shall  be  upon  the 
agency  to  sustain  its  action.  In  the  event 
of  noncompliance  with  the  court’s  order,  the 
district  court  may  punish  the  responsible  of¬ 
ficers  for  contempt.  Except  as  to  those 
causes  which  the  court  deems  of  greater  im¬ 
portance,  proceedings  before  the  district 
court  as  authorized  by  this  subsection  shall 
take  precedence  on  the  docket  over  all  other 


causes  and  shall  be  assigned  for  hearing  and 
trial  at  the  earliest  practicable  date  and  ex¬ 
pedited  in  every  way. 

“(d)  Acency  Proceedings. — Every  agency 
having  more  than  one  member  shall  keep  a 
record  of  the  final  votes  of  each  member  in 
every  agency  proceeding  and  such  record 
shall  be  available  for  public  inspection. 

“(e)  Exemptions. — The  provisions  of  this 
section  shall  not  be  applicable  to  matters 
that  are  (1)  specifically  required  by  Execu¬ 
tive  order  to  be  kept  secret  in  the  interest 
of  the  national  defense  or  foreign  policy;  (2) 
related  solely  to  the  internal  personnel  rules 
and  practices  of  any  agency;  (3)  specifically 
exempted  from  disclosure  by  statute;  (4) 
trade  secrets  and  commercial  or  financial  in¬ 
formation  obtained  from  any  person  and 
privileged  or  confidential;  (5)  inter-agency 
or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a 
private  party  in  litigation  with  the  agency; 
(6)  personnel  and  medical  files  and  similar 
files  the  disclosure  of  which  would  consti¬ 
tute  a  clearly  unwarranted  invasion  of  per¬ 
sonal  privacy;  (7)  investigatory  files  com¬ 
piled  for  law  enforcement  purposes  except  to 
the  extent  available  by  law  to  a  private  party; 
(8)  contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared  by, 
on  behalf  of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or  supervision 
of  financial  institutions:  and  (9)  geological 
and  geophysical  information  and  data  (in¬ 
cluding  maps)  concerning  wells. 

“(f)  Limitation  of  Exemptions. — Nothing 
in  this  section  authorizes  withholding  of  in¬ 
formation  or  limiting  the  availability  of  rec¬ 
ords  to  the  public  except  as  specifically  stated 
in  this  section,  nor  shall  this  section  be  au¬ 
thority  to  withhold  information  from  Con¬ 
gress. 

“(g)  Private  Party. — As  used  in  this  sec¬ 
tion,  ‘private  party’  means  any  party  other 
than  an  agency. 

“(h)  Effective  Date. — This  amendment 
shall  become  effective  one  year  following  the 
date  of  the  enactment  of  this  Act.” 

The  SPEAKER.  Is  a  second  demand¬ 
ed? 

Mr.  REID  of  New  York.  Mr.  Speaker, 
I  demand  a  second. 

The  SPEAKER.  Without  objection,  a 
second  will  be  considered  as  ordered. 

There  was  no  objection. 

Mr.  MOSS.  I  yield  myself  such  time 
as  I  may  consume. 

(Mr.  MOSS  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  MOSS.  Mr.  Speaker,  our  system 
of  government  is  based  on  the  participa¬ 
tion  of  the  governed,  and  as  our  popula¬ 
tion  grows  in  numbers  it  is  essential  that 
it  also  grow  in  knowledge  and  under¬ 
standing.  We  must  remove  every  bar¬ 
rier  to  information  about — and  under¬ 
standing  of — government  activities  con¬ 
sistent  with  our  security  if  the  American 
public  is  to  be  adequately  equipped  to 
fulfill  the  ever  more  demanding  role  of 
responsible  citizenship. 

S.  1160  is  a  bill  which  will  accomplish 
that  objective  by  shoring  up  the  public 
right  of  access  to  the  facts  of  govern¬ 
ment  and,  inherently,  providing  easier 
access  to  the  officials  clothed  with  gov¬ 
ernmental  responsibility.  S.  1160  will 
grant  any  person  the  right  of  access  to 
official  records  of  the  Federal  Govern¬ 
ment,  and,  most  important,  by  far  the 
most  important,  is  the  fact  that  this  bill 
provides  for  judicial  review  of  the  re¬ 
fusal  of  access  and  the  withholding  of 
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pands  the  rights  of  the  citizens  and 
which  protects  them  against  arbitrary  or 
capricious  denials. 

Mr.  Speaker,  let  me  reassure  those  few 
who  may  have  doubts  as  to  the  wisdom 
of  this  legislation  that  the  committee 
has,  with  the  utmost  sense  of  responsi¬ 
bility,  attempted  to  achieve  a  balance 
between  a  public  need  to  know  and  a 
necessary  restraint  upon  access  to  in¬ 
formation  in  specific  instances.  The  bill 
lists  nine  categories  of  Federal  docu¬ 
ments  which  may  be  withheld  to  protect 
the  national  security  or  permit  effective 
operation  of  the  Government  but  the 
burden  of  proof  to  justify  withholding  is 
put  upon  the  Federal  agencies. 

That  is  a  reasonable  burden  for  the 
Government  to  bear.  It  is  my  hope  that 
this  fact,  in  itself,  will  be  a  moderating 
influence  on  those  officials  who,  on  occa¬ 
sion,  have  an  almost  proprietary  atti¬ 
tude  toward  their  own  niche  in  Govern¬ 
ment. 

Mr.  Speaker,  I  must  confess  to  dis¬ 
quiet  at  efforts  which  have  been  made 
to  paint  the  Government  information 
problems  which  we  ho-pe  to  correct  here 
today  in  the  gaudy  colors  of  partisan 
politics.  Let  me  now  enter  a  firm  and 
unequivocal  denial  that  that  is  the  case. 
Government  information  problems  are 
political  problems — bipartisan  or  non¬ 
partisan,  public  problems,  political  prob¬ 
lems  but  not  partisan  problems. 

In  assuming  the  chairmanship  of  the 
Special  Government  Information  Sub¬ 
committee  11  years  ago,  I  strongly  em¬ 
phasized  the  fact  that  the  problems  of 
concern  to  us  did  not  start  with  the 
Eisenhower  administration  then  in 
power  nor  would  they  end  with  that  ad¬ 
ministration.  At  a  convention  of  the 
American  Society  of  Newspaper  Editors 
some  10  years  ago,  I  said: 

The  problem  I  have  dealt  with  is  one 
which  has  been  with  us  since  the  very  first 
administration.  It  is  not  partisan,  it  is  poli¬ 
tical  only  in  the  sense  that  any  activity  of 
government  is,  of  necessity,  political  .  .  . 
No  one  party  started  the  trend  to  secrecy 
in  the  Federal  Government.  This  is  a  prob¬ 
lem  which  will  go  with  you  and  the  Amer¬ 
ican  people  as  long  as  we  have  a  represent-, 
ative  government. 

Let  me  emphasize  today  that  the  Gov¬ 
ernment  information  problems  did  not 
start  with  President  Lyndon  Johnson.  I 
hope,  with  his  cooperation  following  our 
action  here  today,  that  they  will  be 
diminished.  I  am  not  so  naive  as  to  be¬ 
lieve  they  will  cease  to  exist. 

I  have  read  stories  that  President 
Johnson  is  opposed  to  this  legislation. 
I  have  not  been  so  informed,  and  I  would 
be  doing  a  great  disservice  to  the  Presi¬ 
dent  and  his  able  assistants  if  I  failed 
to  acknowledge  the  excellent  cooperation 
I  have  received  from  several  of  his  as¬ 
sociates  in  the  White  House. 

I  am  pleased  to  report  the  fact  of  that 
cooperation  to  the  House  today.  It  is 
especially  important  when  we  recognize 
how  very  sensitive  to  the  institution  of 
the  Presidency  some  of  these  information 
questions  are.  Despite  this,  I  can  say  to 
you  that  no  chairman  could  have  re¬ 
ceived  greater  cooperation. 

We  do  have  pressing  and  important 
Government  information  problems,  and 
I  believe  their  solution  is  vital  to  the  fu¬ 
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ture  of  democracy  in  the  United  States. 
The  individual  instances  of  govern¬ 
mental  withholding  of  information  are 
not  dramatic.  Again,  going  back  to 
statements  made  early  in  my  chairman¬ 
ship  of  the  Special  Subcommittee  on 
Government  Information,  I  repeatedly 
cautioned  those  who  looked  for  dramatic 
instances  that  the  problems  were  really 
the  day-to-day  barriers,  the  day-to-day 
excesses  in  restriction,  the  arrogance  on 
occasion  of  an  official  who  has  a  pro 


In  fact,  at  the  subcommittee’s  very  first 
hearing  I  said: 

Rather  than  exploiting  the  sensational, 
the  subcommittee  is  trying  to  develop  all 
the  pertinent  facts  and,  in  effect,  lay  bare 
the  attitude  of  the  executive  agencies  on 
the  issue  of  whether  the  public  is  entitled 
to  all  possible  information  about  the  ac¬ 
tivities,  plans  and  the  policies  of  the  Fed¬ 
eral  Government. 

Now  11  years  later  I  can,  with  the 
assurance  of  experience,  reaffirm  the 
lack  of  dramatic  instances  of  withhold¬ 
ing.  The  barriers  to  access,  the  instances 
of  arbitrary  and  capricious  withholding 
are  dramatic  only  in  their  totality. 

During  the  last  11  years,  the  subcom¬ 
mittee  has,  with  the  fullest  cooperation 
from  many  in  Government  and  from 
representatives  of  every  facet  of  the 
news  media,  endeavored  to  build  a 
j  greater  awareness  of  the  need  to  re 
move  unjustifiable  barriers  to  inf  or 
mation,  even  if  that  information  did  not 
appear  to  be  overly  important.  I  sup¬ 
pose  one  could  regard  information  as 
food  for  the  intellect,  like  a  proper  diet 
for  the  body.  It  does  not  have  to  qualify 
as  a  main  course  to  be  important  in¬ 
tellectual  food.  It  might  be  just  a  dash 
of  flavor  to  sharpen  the  wit  or  satisfy 
the  curiosity,  but  it  is  as  basic  to  the 
intellectual  diet  as  are  proper  seasonings 
to  the  physical  diet. 

Our  Constitution  recognized  this  need 
by  guaranteeing  free  speech  and  a  free 
press.  Mr.  Speaker,  those  wise  men  who 


these  broad  phrases  defined,  nor  is  there 
a  recognition  of  the  basic  right  of  any 
person — not  just  those  special  classes 
“properly  and  directly  concerned” — to 
gain  access  to  the  records  of  official  Gov¬ 
ernment  actions.  Above  all,  there  is  no 
remedy  available  to  a  citizen  who  has 
been  wrongfully  denied  access  to  the 
Government’s  public  records. 

S.  1160  would  make  three  major 
changes  in  the  law. 

First.  The  bill  would  eliminate  the 
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who  shall  have  access  to  public  records, 
stating  that  the  great  majority  of  rec¬ 
ords  shall  be  available  to  “any  person.” 
So  that  there  would  be  no  undue  burden 
on  the  operations  of  Government  agen¬ 
cies,  reasonable  access  regulations  would 
be  stablished. 

Second.  The  bill  would  set  up  workable  i 
standards  for  the  categories  of  reqgrds/ 
which  may  be  exempt  from  public  cfis-/ 
closure,  replacing  the  vague  phrases 
“good  cause  found,”  “in  the  public  inter¬ 
est,”  and  “internal  management”  with 
specific  definitions  of  information  which 
may  be  withheld. 

Third.  The  bill  would  give  an  aggrieved 
citizen  a  remedy  by  permitting  him  to  I 
appeal  to  a  U.S.  district  court  if  official  1 
records  are  improperly  withheld.  Thus,  \ 
for  the  first  time  in  our  Government’s 
history  there  would  be  proper  arbitra¬ 
tion  of  conflicts  over  access  to  Govern¬ 
ment  documents. 

S.  1160  is  a  moderate  bill  and  carefully 
worked  out.  This  measure  is  not  in¬ 
tended  to  impinge  upon  the  appropriate 
power  of  the  Executive  or  to  harass  the 
agencies  of  Government.  We  are  simply 
attempting  to  enforce  a  basic  public  I 
right — the  right  to  access  to  Government  [ 
information.  We  have  expressed  an  in¬ 
tent  in  the  report  on  this  bill  which  we 
hope  the  courts  will  read  with  great  care. 

While  the  bill  establishes  a  procedure 
to  secure  the  right  to  know  the  facts  of 
Government,  it  will  not  force  disclosure 
of  specific  categories  of  information  such 
as  documents  involving  true  national  se- 


wrote  that  document — which  was  then!  _ „ 

and  is  now  a  most  radical  document —  I  curity  or  personnel  investigative  files, 
could  not  have  intended  to  give  us  empty  This  legislation  has  twice  been  passed 
rights.  Inherent  in  the  right  of  free  by  the  Senate,  once  near  the  end  of  the 
speech  and  of  free  press  is  the  right  to  1  88th  Congress  too  late  for  House  action 
know.  It  is  our  solemn  responsibility  asi  and  again  last  year  after  extensive  hear- 
inheritors  of  the  cause  to  do  all  in  our  \  ings.  Similar  legislation  was  introduced 
power  to  strengthen  those  rights— to  |  in  the  House,  at  the  beginning  of  the 
give  them  meaning.  Our  actions  today  89th  Congress,  by  myself  and  25  other 


in  this  House  will  do  precisely  that. 

The  present  law  which  S.  1160  amends 
is  the  so-called  public  information 
section  of  the  20 -year-old  Administra¬ 
tive  Procedure  Act.  The  law  now  per¬ 
mits  withholding  of  Federal  Government 
records  if  secrecy  is  required  “in  the 
public  interest”  or  if  the  records  relate 
“solely  to  the  internal  management  of  an 
agency.”  Government  information  also 
may  be  held  confidential  “for  good  cause 
found.”  Even  if  no  good  cause  can  be 
found  for  secrecy,  the  records  will  be 
made  available  only  to  “persons  properly 
and  directly  concerned.”  These  phrases 
are  the  warp  and  woof  of  the  blanket  of 
secrecy  which  can  cover  the  day-to-day 
administrative  actions  of  the  Federal 
agencies. 

Neither  in  the  Administrative  Pro¬ 
cedure  Act  nor  its  legislative  history  are 


Members,  of  both  political  parties,  and 
comprehensive  hearings  were  held  on 
the  legislation  by  the  Foreign  Operations 
and  Government  Information  Subcom¬ 
mittee.  After  the  subcommittee  selected 
the  Senate  version  as  the  best,  most 
workable  bill,  it  was  adopted  unani¬ 
mously  by  the  House  Government  Oper¬ 
ations  Committee. 

S.  1160  has  the  support  of  dozens  of 
organizations  deeply  interested  in  the 
workings  of  the  Federal  Government — 
professional  groups  such  as  the  American 
Bar  Association,  business  organizations 
such  as  the  U.S.  Chamber  of  Com¬ 
merce,  committees  of  newspapermen, 
editors  and  broadcasters,  and  many 
others.  It  has  been  worked  out  carefully 
with  cooperation  of  White  House  officials 
and  representatives  of  the  major  Govern¬ 
ment  agencies,  and  with  the  utmost  co- 
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operation  of  the  Republican  members  of 
the  subcommittee;  Congressman  Ogden 
R.  Reid,  of  New  York ;  Congressman  Don¬ 
ald  Rumsfeld,  of  Illinois;  and  the  Hon¬ 
orable  Robert  P.  Griffin,  of  Michigan, 
now  serving  in  the  Senate.  It  is  the 
fruit  of  more  than  10  years  of  study  and 
discussion  initiated  by  such  men  as  the 
late  Dr.  Harold  L.  Cross  and  added  to  by 
scholars  such  as  the  late  Dr.  Jacob  Scher. 
Among  those  who  have  given  unstint- 
ingly  of  their  counsel  and  advice  is  a 
great  and  distinguished  colleague  in  the 
House  who  has  given  the  fullest  support. 
Without  that  support  nothing  could  have 
been  accomplished.  So  I  take  this  occa¬ 
sion  to  pay  personal  tribute  to  Congress¬ 
man  William  L.  Dawson,  my  friend, 
my  confidant  and  adviser  over  the  years. 

Among  those  Members  of  the  Congress 
who  have  given  greatly  of  their  time  and 
effort  to  develop  the  legislation  before 
us  today  are  two  Senators  from  the  great 
State  of  Missouri,  the  late  Senator 
Thomas  Henning  and  his  very  distin¬ 
guished  successor,  Senator  Edward  Long 
who  authored  the  bill  before  us  today. 

And  there  has  been  no  greater  cham¬ 
pion  of  the  people’s  right  to  know  the 
facts  of  Government  than  Congressman 
Dante  B.  Pascell.  I  want  to  take  this 
opportunity  to  pay  the  most  sincere  and 
heartfelt  tribute  to  Congressman  Fascell 
who  helped  me  set  up  the  Special  Sub¬ 
committee  on  Government  Information 
and  served  as  a  most  effective  and  dedi¬ 
cated  member  for  nearly  10  years. 

The  list  of  editors,  broadcasters  and 
newsmen  and  distinguished  members  of 
the  corps  who  have  helped  develop  the 
legislation  over  these  10  years  is  endless. 

But  I  would  particularly  like  to  thank 
those  who  have  served  as  chairmen  of 
Freedom  of  Information  Committees  and 
various  organizations  that  have  sup¬ 
ported  the  legislation. 

They  include  James  Pope,  formerly  of 
the  Louisville  Courier-Journal,  J.  Rus¬ 
sell  Wiggins  of  the  Washington  Post, 
Herbert  Brucker  of  the  Hartford  Cou- 
rant,  Eugene  S.  Pulliam  of  the  Indiana¬ 
polis  News,  Creed  Black  of  the  Chicago 
Daily  News,  Eugene  Patterson  of  the  At¬ 
lanta  Constitution,  each  of  whom  served 
as  chairman  of  the  American  Society  of 
Newspaper  Editors  Freedom  of  Informa¬ 
tion  Committee,  and  John  Colburn  of  the 
Whichita  Eagle  &  Beacon  who  served  as 
chairman  of  both  the  ASNE  committee 
and  the  similar  committee  of  the  Amer¬ 
ican  Society  of  Newspaper  Publishers. 

Also  Mason  Walsh  of  the  Dallas  Times 
Herald,  David  Schultz  of  the  Redwood 
City  Tribune,  Charles  S.  Rowe  of  the 
Fredericksburg  Free  Lance  Star,  Richard 
D.  Smyser  of  the  Oak  Ridge  Oakridger, 
and  Hu  Blonk  of  the  Wenatchee  Daily 
World,  each  of  whom  served  as  chairman 
of  the  Associated  Press  Managing  Editors 
Freedom  of  Information  Committee;  V. 
M.  Newton,  Jr.,  of  the  Tampa  Tribune, 
Julius  Frandsen  of  the  United  Press  In¬ 
ternational,  and  Clark  Mollenhoff  of  the 
Cowles  Publications,  each  of  whom 
served  as  chairman  of  the  Sigma  Delta 
Chi  Freedom  of  Information  Committee, 
and  Joseph  Costa,  for  many  years  the 
chairman  of  the  National  Press  Photog¬ 
raphers  Freedom  of  Information  Com¬ 
mittee.  The  closest  cooperation  has  been 


provided  by  Stanford  Smith,  general 
manager  of  the  American  Newspaper 
Publishers  Association  and  Theodore  A. 
Serrill,  executive  vice  president  of  the 
National  Newspaper  Association. 

Mr.  Speaker,  I  strongly  urge  the  favor¬ 
able  vote  of  every  Member  of  this  body 
on  this  bid,  S.  1160. 

Mr.  KING  of  Utah.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MOSS.  I  am  happy  to  yield  to  the 
gentleman. 

Mr.  KING  of  Utah.  Mr.  Speaker,  I 
commend  the  distinguished  gentlemen 
now  in  the  well  for  the  work  he  has  done 
in  bringing  this  bill  to  fruition  today. 
The  gentleman  from  California  is  recog¬ 
nized  throughout  the  Nation  as  one  of 
the  leading  authorities  on  the  subject 
of  freedom  of  information.  He  has 
worked  for  12  years  diUgently  to  bring 
this  event  to  pass. 

Mr.  Speaker,  I  wish  to  take  this 
opportunity  to  voice  my  support  of 
S.  1160,  the  Federal  Public  Records  Act, 
.now  popularly  referred  to  as  the  freedom f 
|of  information  bill.  Let  me  preface  my 
remarks  by  expressing  to  my  distin¬ 
guished  colleague  from  California  [Mr. 
Moss],  chairman  of  the  Government  In¬ 
formation  Subcommittee  of  the  House  of 
Representatives,  and  to  the  distinguished 
gentleman  from  Missouri,  Senator 
Edward  Long,  chairman  of  the  Admin¬ 
istrative  Practices  and  Procedure  Sub¬ 
committee  of  the  Senate,  for  their  untir¬ 
ing  efforts  toward  the  advancement  of 
the  principle  that  the  public  has  not  only 
/the  right  to  know  but  the  need  to  know] 
'  the  facts  that  comprise  the  business  of  ( 
Government.  Under  the  expert  guidance 
of  these  gentlemen,  an  exhaustive  study 
has  been  conducted  and  a  wealth  of  in¬ 
formation  gleaned.  Equipped  with  a 
strong  factual  background  and  an  un¬ 
derstanding  of  the  complex  nature  of 
the  myriad  of  issues  raised,  we  may  pro¬ 
ceed  now  to  consider  appropriate  legisla¬ 
tive  action  within  a  meaningful  frame  df 
reference.  X 

S.  1160,  the  Federal  Public  Records 
Act,  attempts  to  establish  viable  safe-\ 
•guards  to  protect  the  public  access  toj 
/sources  of  information  relevant  to  gov- 
(ernmental  activities.  Protection  of  pub¬ 
lic  access  to  information  sources  was  the 
original  intent  of  the  Congress  when  it 
enacted  into  law  the  Administrative  Pro¬ 
cedure  Act  of  1946.  Regretfully,  in  the 
light  of  the  experience  of  the  interven¬ 
ing  20  years,  we  are  confronted  with  an 
ever-growing  accumulation  of  evidence 
that  clearly  substantiates  the  following 
conclusion :  the  overall  intent  of  the 
Congress,  as  embodied  in  the  Adminis¬ 
trative  Procedure  Act  of  1946,  has  not 
been  realized  and  the  specific  safeguards 
erected  to  guarantee  the  right  of  public 
access  to  the  information  stores  of  Gov¬ 
ernment  appear  woefully  inadequate  to 
perform  the  assigned  tasks.  The  time  is 
ripe  for  a  careful  and  thoughtful  reap¬ 
praisal  of  the  issues  inherent  in  the  right 
to  know  concept;  the  time  is  at  hand 
for  a  renewal  of  our  dedication  to  a  prin¬ 
ciple  that  is  at  the  cornerstone  of  our 
demcratic  society. 

What  are  some  of  the  major  factors 
that  have  contributed  to  this  widespread 
breakdown  in  the  flow  of  information 


from  the  Government  to  the  people? 
The  free  and  total  flow  of  information 
has  been  stemmed  by  the  very  real  and 
very  grave  cold  war  crises  that  threaten 
our  Nation.  It  is  apparent  that  if  we 
are  to  survive  as  a  free  nation,  we  must 
impose  some  checks  on  the  flow  of  data — 
data  which  could  provide  invaluable  as¬ 
sistance  to  our  enemies. 

The  demands  of  a  growing  urban,  in¬ 
dustrial  society  has  become  greater  both 
in  volume  and  in  complexity.  The  indi¬ 
vidual  looks  to  his  Government  more  and 
more  for  the  satisfactory  solution  of 
problems  that  defy  his  own  personal  re¬ 
sources.  The  growth  of  the  structure 
of  Government  commensurate  with  the 
demands  placed  upon  it  has  given  rise  to 
confusion,  misunderstanding,  and  a  wid¬ 
ening  gap  between  the  principle  and  the 
practice  of  the  popular  right  to  know. 
Chairman  Moss  has  summarized  this  di¬ 
lemma  when  he  said  “Government  secre¬ 
cy  tends  to  grow  as  Government  itself 
grows.” 

There  are  additional  factors  that  must 
be  considered.  Paradoxically,  the  broad 
and  somewhat  obscure  phraselogy  of  sec¬ 
tion  3  of  the  Public  Information  Section 
of  the  Administrative  Procedure  Act  has, 
in  effect,  narrowed  the  stream  of  data 
and  facts  that  the  Federal  agencies  are 
and  have  been  willing  to  release  to  the 
American  people.  Agency  personnel 
charged  with  the  responsibility  of  inter¬ 
preting  and  enforcing  the  provisions  of 
section  3  have  labored  under  a  severe 
1  handicap ;  their  working  guidelines  have 
made  for  a  host  of  varying  interpreta¬ 
tions  and  fostered  numerous  misinter¬ 
pretations.  Chaos  and  confusion  have 
nurtured  a  needless  choking  off  of  in¬ 
formation  disclosure.  Without  realistic 
guidelines  within  which  to  operate,  of¬ 
ficials  have  exercised  extreme  caution  in 
an  effort  to  avoid  the  charges  of  pre¬ 
mature,  unwise,  or  unauthorized  dis¬ 
closure  of  Government  information. 
Remedial  action  is  called  for.  The  pri¬ 
mary  purpose  underlying  S.  1160  is  a  long 
overdue  and  urgently  needed  clarifica¬ 
tion  of  the  public  information  provisions 
of  the  Administrative  Procedure  Act. 

Finally,  the  present  condition  of  non¬ 
availability  of  public  information  has 
perhaps  been  encouraged  by  a  disregard 
by  the  American  people  of  this  truism: 
the  freedoms  that  we  daily  exercise — 
the  freedoms  that  are  the  foundation  of 
our  democratic  society — were  not  easily 
obtained  nor  are  they  easily  retained. 
Inroads  and  encroachments — be  they 
overt  or  covert,  be  they  internal  or  ex¬ 
ternal — must  be  effectively  guarded 
against.  For  freedoms  once  diminished 
are  not  readily  revitalized;  freedoms  once 
lost  are  recovered  with  difficulty. 

Thus  far  I  have  discussed  some  of  the 
major  forces  that  are  simultaneously 
working  toward  increasing  the  gap  that 
separates  the  principle  and  the  practice 
of  the  people's  right  to  know  the  affairs 
of  their  Government.  The  overriding 
importance  of  the  Federal  Public  Rec¬ 
ords  Act  currently  before  us  can  be  un¬ 
derscored  by  a  brief  examination  of  the 
highwater  marks  that  loom  large  in  the 
historical  background  of  the  present  dis¬ 
pute  concerning  the  legitimate  bounds 
of  the  people’s  right  to  know  the  affairs 
of  Government. 
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If  the  people  are  to  be  informed,  they 
must  be  first  accorded  the  right  to 
sources  of  knowledge — and  one  of  the 
initial  queries  posed  by  Americans  and 
their  English  forebears  alike  was:  what 
is  the  nature  of  the  business  of  the  legis¬ 
lative  branch  of  Government?  Accounts 
of  legislative  activities  were  not  always 
freely  known  by  those  whose  destinies 
they  were  to  shape.  At  the  close  of  the 
17th  century,  the  House  of  Commons 
and  the  House  of  Lords  had  adopted  reg¬ 
ulations  prohibiting  the  publishing  of 
their  votes  and  their  debates.  Since 
the  bans  on  the  publishing  of  votes  and 
debates  initially  provided  a  haven  of 
refuge  from  a  Sovereign’s  harsh  and 
often  arbitrary  reprisals,  the  elimination 
of  these  bans  was  difficult.  Privacy  was 
viewed  as  offering  a  means  of  retaining 
against  all  challenges — be  they  from  the 
Sovereign  or  an  inquiring  populace — the 
prerogatives  that  the  Houses  of  Parlia¬ 
ment  had  struggled  to  secure.  Not  until 
the  late  18th  century  did  the  forces 
favoring  public  accountability  cause  sig¬ 
nificant  changes  in  the  milieu  that  sur¬ 
rounded  parliamentary  proceedings.  Al¬ 
though  restrictive  disclosure  measures 
heretofore  imposed  were  never  formally 
repealed,  their  strict  enforcement  was 
no  longer  feasible.  The  forces  cham¬ 
pioning  the  popular  right,  to  know  had 
gained  considerable  strength  and  the 
odds  were  clearly  against  Parliament’s 
retaining  many  of  its  jealously  guarded 
prerogatives.  To  save  face,  both  Houses 
yielded  to  the  realities  of  the  situation 
with  which  they  were  confronted  and  al¬ 
lowed  representatives  of  the  press — the 
eyes  and  ears  of  the  people — to  attend 
and  recount  their  deliberations. 

The  annals  recording  the  history  of 
freedom  of  the  press  tell  of  dauntless 
printers  who  sought  means  of  circum¬ 
venting  the  bans  on  publicizing  legisla¬ 
tive  records.  As  early  as  1703,  one  Abel 
Boyer  violated  the  letter  and  the  spirit 
of  the  annuonced  restrictions  when  he 
published  monthly  the  Political  State  of 
Great  Britain.  He  did  so,  however,  with¬ 
out  incurring  the  full  measure  of  official 
wrath.  By  omitting  the  full  names  of 
participants  in  debate,  and  by  delaying 
publication  of  the  accounts  of  a  session’s 
deliberations  until  after  it  had  ad¬ 
journed,  he  was  able  to  achieve  his  pur¬ 
pose.  Others  sought  to  foil  the  intent 
and  dilute  the  effectiveness  of  the  restric¬ 
tions  by  revealing  the  activities  of  a  com¬ 
mittee  of  the  House  of  Commons.  Lest 
others  follow  similar  suit,  the  Commons 
soon  after  passed  a  resolution  stating: 

No  news  writers  do  presume  in  their  letters 
or  other  papers  that  they  disperse  as  min¬ 
utes,  or  under  any  denomination,  to  inter¬ 
meddle  with  the  debates,  or  any  other  pro¬ 
ceedings  of  this  House,  or  any  committee 
thereof. 

Those  who  insisted  on  defying  official 
pleasure  were  quickly  brought  to  task. 
Many  were  imprisoned,  many  were  fined; 
some  were  released  having  sworn  to  cease 
and  desist  from  further  offensive  actions. 
Spurred  by  public  demand  for  additional 
news,  printers  and  editors  devised  a  ficti¬ 
tious  political  body  and  proceeded  to  re¬ 
lated  fictional  debates.  Then-  readers 
were,  nevertheless,  aware  that  the  ac¬ 
counts  were  those  of  Parliament.  Public 


demand  for  the  right  to  know  the  in¬ 
formation  of  Government  had  gained  a 
momentum  that  could  not  be  slowed.  In 
1789,  the  public  point  of  view — a  point  of 
view  that  demanded  the  removal  of  the 
shackles  of  secrecy — became  the  Parlia¬ 
mentary  modus  operandi.  For  in  that 
year,  one  James  Perry,  of  the  Morning 
Chronicle,  succeeded  in  his  efforts  to  have 
news  reporters  admitted  to  Parliament 
and  was  able  to  provide  his  readers  with 
an  account  of  the  previous  evening’s  busi¬ 
ness.  The  efforts  of  Parliament  to  ex¬ 
clude  representatives  of  the  news  media 
were  channeled  in  new  directions — with 
members  speaking  out  against  printers 
and  editors,  who  in  their  opinion,  were 
unfairly  misrepresenting  individual 
points  of  view;  objectivity  in  reporting 
Parliament’s  business  became  their  pri¬ 
mary  concern. 

In  the  Colonies,  too,  Americans  con¬ 
ducted  determined  campaigns  parallel¬ 
ing  those  waged  in  England.  Colonial 
governments  demonstrated  a  formidable 
hostility  toward  those  wTho  earnestly  be¬ 
lieved  that  the  rank-and-file  citizenry 
was  entitled  to  a  full  accounting  by  its 
governing  bodies.  The  power  that 
knowledge  prorides  was  fully  under¬ 
stood;  by  some  it  was  feared.  In  1671,  in 
correspondence  to  his  lords  commis¬ 
sioners,  Governor  Berkeley,  of  Virginia, 
wrote: 

I  thank  God,  there  are  no  free  schools  nor 
printing;  and  I  hope  we  shall  not  have  these 
hundred  years;  for  learning  has  brought  dis¬ 
obedience,  and  heresy,  and  sects  into  the 
world,  and  printing  has  divulged  them,  and 
libels  against  the  best  Government.  God 
keep  us  from  both. 


In  1725,  Massachusetts  newspaper 
printers  were  “ordered  upon  their  peril 
not  to  insert  in  their  prints  anything  of 
the  Public  Affairs  of  this  province  relat¬ 
ing  to  the  war  without  the  order  of  the 
Government.”  Forty-one  years  were  to 
pass  until,  in  1776,  a  motion  offered  by 
James  Otis  was  carried  and  the  proceed¬ 
ings  of  the  Massachusetts  General  Court 
were  opened  to  the  public  on  the  occa¬ 
sion  of  the  debates  surrounding  the  re¬ 
peal  of  the  onerous  Stamp  Act. 

The  clouds  of  secrecy  that  hovered 
over  the  American  Colonies  were  not 
quickly  dispelled;  vestiges  of  concealment 
lingered  on  until  well  into  the  18th  cen¬ 
tury. 

The  deliberations  that  produced  the 
Constitution  of  the  United  States  were 
closed.  Early  meetings  of  the  United 
States  Senate  were  not  regularly  opened 
to  the  public  until  February  of  1794. 
Some  177  years  ago,  the  House  of  Repre¬ 
sentatives  heatedly  debated  and  finally 
tabled  a  motion  that  would  have  excluded 
members  of  the  press  from  its  sessions. 
It  was  the  beginning  of  the  19  th  century 
before  representatives  of  the  press  were 
formally  granted  admission  to  the  Cham¬ 
bers  of  the  Senate  and  the  House  of 
Representatives. 


While  the  American  people  have  long 
fought  to  expand  the  scope  of  their 
knowledge  about  Government,  their 
I  achievements  in  this  direction  are  being  , 
l  countered  by  the  trend  to  delegate  con-/ 
siderable  lawmaking  authority  to  execu¬ 
tive  departments  and  agencies.  Effective 
^protective  measures  have  not  always  ac| 
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companied  the  exercise  of  this  newly  lo-f 
cated  rulemaking  authority.  I 

Access  to  the  affairs  of  legislative  i 
bodies  has  become  increasingly  difficult  /• 
thanks  to  another  factor:  the  business  \ 
of  legislatures  is  being  conducted  in  the 
committees  of  the  parent  body — commit-  I 
tees  that  may  choose  to  call  an  executive  / 
session  and  subsequently  close  their  doors  f 
to  the  public. 

In  short,  the  trend  toward  more  secrecy 
in  government  may  be  seen  in  the  legis¬ 
lative  branch.  Can  this  trend  be  evi¬ 
denced  in  the  other  two  branches? 

The  scope  of  popular  interest  in  Gov¬ 
ernment  operations  has  run  the  full 
gamut.  The  public  has  persevered  in 
its  assertion  that  it  has  an  unquestion¬ 
able  right  to  the  knowledge  of  the  pro¬ 
ceedings  that  constitute  the  legislative 
as  well  as  the  judicial  and  executive 
functions  of  the  Government. 

One  of  the  greatest  weapons  in  the 
arsenal  of  tyranny  has  been  the  secret 
arrest,  trial,  and  punishment  of  those 
accused  of  wrongdoing.  Individual  lib¬ 
erties,  regardless  of  the  lipservice  paid 
them,  become  empty  and  meaningless  / 
sentiments  if  they  are  curtailed  or  sus-  ( 
pended  or  ignored  in  the  darkness  of  ' 
closed  judicial  proceedings.  The  dangers 
to  man’s  freedoms  that  lurk  in  secret  ju¬ 
dicial  deliberations  were  recognized  by 
the  insurgent  barons  who  forced  King 
John  to  grant  as  one  of  many  demands 
that  “the  King’s  courts  of  justice  shall  be 
stationary;  and  shall  no  longer  follow  his 
person;  they  shall  be  open  to  everyone; 
and  justice  shall  no  longer  be  sold,  re¬ 
fused,  or  delayed  by  them.”  This  prom¬ 
ise  was  remembered  by  that  generation 
of  Americans  that  devised  our  scheme  of 
government.  To  guarantee  the  optimum 
exercise  and  enjoyment  by  every  man  of 
his  fundamental  and  essential  liberties, 
the  authors  of  the  Bill  of  Rights  incor¬ 
porated  these  guarantees  In  the  sixth 
amendment: 

In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial. 


Contemporary  developments  lend  sup¬ 
port  to  the  thesis  that  the  right  of  the  V 
public  to  be  admitted  to  judicial  proceed¬ 
ings  is  being  undermined.  More  and 
more  courtrooms  are  being  closed  to  the  / 
people  on  the  grounds  that  the  thorough/ 
and  open  discussion  of  a  broad  category/ 
of  offenses  would  be  repugnant  to  so-l 
ciety’s  concensus  of  good  taste.  What  is' 
more,  court  powers  that  were  once  exer¬ 
cised  within  the  framework  of  due  proc-  . 
ess  guarantees  are  being  transferred  to  I 
quasi- judicial  agencies,  before  which  I 
many  of  the  due  process  guarantees  have  1 
been  cast  by  the  wayside.  ’ 

What  is  the  current  status  of  infor¬ 
mation  availability  within 'the  executive 
departments  and  agencies?  Although 
the  public’s  right  to  know  has  not  been 
openly  denied,  the  march  of  events  has 
worked  a  serious  diminution  in  the  range 
and  types  of  information  that  are  being 
freely  dispensed  to  inquiring  citizens, 
their  Representatives  in  Congress,  and 
to  members  of  the  press.  Counterbalanc¬ 
ing  the  presumption  that  in  a  democracy 
the  public  has  the  right  to  know  the  busi¬ 
ness  of  its  Government  is  the  executive 
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privilege  theory — a  theory  whose  roots 
run  deep  in  the  American  political  tra¬ 
dition.  This  concept  holds  that  the 
President  may  authorize  the  withholding 
of  such  information  as  he  deems  appro¬ 
priate  to  the  national  well-being. 
Thomas  Jefferson  stated  the  principles 
upon  which  this  privilege  rests  in  these 
terms: 

With  respect  to  papers,  there  is  certainly  a 
public  and  a  private  side  to  our  offices.  To 
the  former  belong  grants  of  land,  patents  for 
inventions,  certain  commissions,  proclama¬ 
tions,  and  other  papers  patent  in  their  nature. 

To  the  other  belong  mere  executive  pro¬ 
ceedings.  All  nations  have  found  it  neces¬ 
sary,  that  for  the  advantageous  conduct  of 
their  affairs,  some  of  these  proceedings,  at 
least,  should  remain  known  to  their  executive 
functionary  only.  He,  of  course,  from  the 
nature  of  the  case,  must  be  the  sole  judge 
of  which  of  them  the  public  Interests  will 
permit  publication.  Hence,  under  our  Con¬ 
stitution,  in  requests  of  papers,  from  the 
legislative  to  the  executive  branch,  an  ex¬ 
ception  is  carefully  expressed,  as  to  those 
which  he  may  deem  the  public  welfare  may 
require  not  to  be  disclosed. 

While  the  bounds  of  the  executive  priv¬ 
ilege  claim  have,  of  late,  been  more  care¬ 
fully  spelled  out  and,  in  effect,  narrowed, 
widespread  withholding  of  Government 
records  by  executive  agency  officials  con¬ 
tinues  in  spite  of  the  enactment  of  limit¬ 
ing  statutes.  In  1958,  the  Congress 
passed  the  Moss-Hennings  bill,  which 
granted  agency  heads  considerable  lee¬ 
way  in  the  handling  of  agency  records 
but  gave  no  official  legislative  sanction 
to  a  general  withholding  of  such  records 
from  the  public.  The  enactment  of  the 
Administrative  Procedure  Act  held  out 
promise  for  introducing  a  measure  of 
uniformity  in  the  administrative  regula¬ 
tions  that  were  applied  to  agency  disclo¬ 
sures.  According  to  the  terms  of  section 
3  or  the  public  information  section  of 
this  act: 

Except  to  the  extent  that  there  is  involved 
(1)  any  function  of  the  United  States  re¬ 
quiring  secrecy  in  the  public  interest  or  (2) 
any  matter  relating  solely  to  the  internal 
management  of  an  agency,  executive  agencies 
are  required  to  publish  or  make  available  to 
the  public,  their  rules,  statements  of  policy, 
policy  interpretations  and  modes  of  opera¬ 
tion  as  well  as  other  data  constituting  mat¬ 
ters  of  official  record. 

Quoting  subsection  (c)  of  section  3: 

Save  as  otherwise  required  by  statute, 
matters  of  official  record  shall  in  accordance 
with  published  rule  be  made  available  to 
persons  properly  and  directly  concerned  ex¬ 
cept  information  held  confidential  for  good 
cause  found. 

A  careful  analysis  of  the  precise  word¬ 
ing  of  the  widely  criticized  public  infor¬ 
mation  section  offers  ample  evidence  for 
doubt  as  to  the  effectiveness  of  the 
guarantees  which  its  authors  and  spon¬ 
sors  sought  to  effect.  Broad  withhold¬ 
ing  powers  have  grown  out  of  the  vague 
and  loosely  defined  terms  with  which 
this  act  is  replete.  Federal  agencies 
may  curb  the  distribution  of  their  rec¬ 
ords  should  the  public  interest  so  require. 
What  specifically  is  the  public  interest? 
The  Manual  on  the  Administrative  Pro¬ 
cedure  Act  allows  each  of  the  agencies  to 
determine  those  functions  which  may 
remain  secret  in  the  public  interest. 


Federal  agencies  may  limit  the  dissemi¬ 
nation  of  a  wide  range  of  information 
that  they  deem  related  “solely  to  the  in¬ 
ternal  management”  of  the  agency. 
What  are  the  limitations,  if  any,  that  are 
attached  to  this  provision?  Federal 
agencies  may  withhold  information  “for 
good  cause  found.”  What  constitutes 
such  a  “good  cause?”  Even  if  informa¬ 
tion  sought  does  not  violate  an  agency’s 
ad  hoc  definition  of  the  “public  inter¬ 
est” — even  if  information  sought  does 
not  relate  “solely  to  the  internal  man¬ 
agement”  of  the  agency  or  if  “no  good 
cause”  can  be  found  for  its  retention, 
agencies  may  decline  to  release  records 
to  persons  other  than  those  “properly 
and  directly  concerned.”  What  are  the 
criteria  that  an  individual  must  present 
to  establish  a  “proper  and  direct  con¬ 
cern?”  We  search  in  vain  if  we  expect 
to  find  meaningful  and  uniform  defini¬ 
tions  or  reasonable  limitations  of  the 
qualifying  clauses  contained  in  the  con¬ 
troversial  public  information  section  of 
the  Administrative  Procedure  Act.  We 
search  in  vain,  for  what  we  seek  does  not 
presently  exist. 

Threats  to  cherished  liberties  and 
fundamental  rights  are  inherent  in  the 
relatively  unchecked  operations  of 
a  mushrooming  bureaucracy — threats 
though  they  be  more  subtle  are  no  less 
real  and  no  less  dangerous  than  those 
which  our  Founding  Fathers  labored  to 
prevent. 

The  changes  that  are  contained  in  the 
Federal  Public  Records  Act  before  us  to¬ 
day  offer  a  means  of  restoring  to  thej 
American  people  their  free  and  legiti-' 
mate  access  to  the  affairs  of  Govern¬ 
ment.  It  seeks  to  accomplish  this  im¬ 
portant  objective  in  a  variety  of  ways. 
Subsection  (a)  of  S.  1160  clarifies  the 
types  of  information  which  Federal 
agencies  will  be  required  to  publish  in 
the  Federal  Register.  By  making  requi¬ 
site  the  publication  of  “descriptions  of 
an  agency’s  central  and  field  organiza¬ 
tion  and  the  established  places  at  which, 
the  officers  from  whom,  and  the  methods 
whereby  the  public  may  secure  informa¬ 
tion,  make  submittals  or  requests,  or 
obtain  decisions,”  the  individual  may  be 
more  readily  apprised  by  responsible 
officials  of  those  aspects  of  administra¬ 
tive  procedure  that  are  of  vital  personal 
consequence.  Material  “readily  avail¬ 
able”  to  interested  parties  may  be  in¬ 
corporated  “by  reference”  in  the  Reg¬ 
ister.  “Incorporation  by  reference”  will 
provide  interested  parties  with  meaning¬ 
ful  citations  to  unabridged  sources  that 
contain  the  desired  data.  The  Director 
of  the  Federal  Register,  rather  than  in¬ 
dividual  agency  heads,  must  give  ap¬ 
proval  before  material  may  be  so 
incorporated. 

Subsection  (b)  of  the  Federal  Public 
Records  Act  will  eliminate  the  vague  pro¬ 
visions  that  have  allowed  agency  person¬ 
nel  to  classify  as  “unavailable  to  the  pub¬ 
lic”  materials  “required  for  good  cause 
to  be  held  confidential.”  All  material 
will  be  considered  available  upon  request 
unless  it  clearly  falls  within  one  of  the 
specifically  defined  categories  exempt 
from  public  disclosure.  This  subsection 
should  be  a  boon  not  only  to  the  frus¬ 


trated  citizen  whose  requests  for  the  l'ight 
to  know  have  been  denied  time  and  time 
again.  The  reasons  for  denial  seldom 
prove  satisfactory 'or  enlightening — for 
all  too  often  they  are  couched  in  admin¬ 
istrative  jargon  that  is  meaningless  to 
the  ordinary  citizen.  Subsection  (b)  of 
S.  1160  should  be  equally  valuable  to 
harried  Government  officials  assigned  the 
monumental  responsibility  of  deciding 
what  information  may  be  released  and 
what  must  be  withheld  in  light  of  the 
proper  functioning  of  the  Government. 
The  information  guarantees  of  this  sub¬ 
section  state: 

Every  agency  shall.  In  accordance  with 
published  rules,  make  available  for  public  | 
inspection  and  copying  (A)  all  final  opinions 
(including  concurring  and  dissenting  opin¬ 
ions)  and  all  orders  made  in  the  adjudication  i 
of  cases,  (B)  those  statements  of  policy  and  I 
interpretations  which  have  been  adopted  by 
the  agency  and  are  not  published  in  the 
Federal  Register,  and  (C)  staff  manuals  and  / 
Instructions  to  staff  that  affect  any  member  1 
of  the  public  unless  such  materials  are  ’ 
promptly  published  and  copies  offered  for 
sale. 

We  have  labored  long  and  hard  to 
establish  firmly  the  premise  that  the  pub¬ 
lic  has  not  only  the  right  but  the  need 
to  know.  We  have  also  accepted  the  fact 
that  the  individual  is  entitled  to  respect 
for  his  right  of  privacy.  The  question 
arises  as  to  how  far  we  are  able  to  extend 
the  right  to  know  doctrine  before  the 
inevitable  collision  with  the  right  of  the 
individual  to  the  enjoyment  of  confiden¬ 
tiality  and  privacy.  Subsection  (b)  at¬ 
tempts  to  resolve  this  conflict  by  allowing 
Federal  agencies  to  delete  personally 
identifying  details  from  publicly  inspect¬ 
ed  opinions,  policy  statements,  policy  in¬ 
terpretations,  staff  manuals,  or  instruc¬ 
tions  in  order  “to  prevent  a  clearly 
unwarranted  invasion  of  personal  pri¬ 
vacy.”  Should  agencies  delete  personal 
identifications  that  cannot  reasonably  be 
shown  to  have  direct  relationship  to  the 
general  public  interest,  they  must  justify 
in  writing  the  reasons  for  their  actions. 
This  “in  writing”  qualification  is  incor¬ 
porated  to  prevent  the  “invasion  of  per¬ 
sonal  privacy  clause”  from  being  dis¬ 
torted  and  used  as  a  broad  shield  for 
unnecessary  secrecy. 

To  insure  that  no  citizen  will  be  denied  » 
full  access  to  data  that  may  be  of  cru-  J 
cial  importance  to  his  case,  for  want  of 
knowledge  that  the  material  exists,  each 
agency  must  “maintain  and  make  avail¬ 
able  for  public  inspection  and  copying  a 
current  index  providing  identifying  in¬ 
formation  to  the  public  as  to  any  matter  i 
which  is  issued,  adopted,  or  promulgated 
after  the  effective  date  of  this  act  and 
which  is  required  by  this  subsection  to 
be  made  available  or  published.” 

Perhaps  the  most  serious  defect  in  the 
present  law  rests  in  the  qualification 
contained  in  subsection  (c)  of  the  public 
information  provisions  which  limits  those 
to  whom  Federal  regulatory  and  execu¬ 
tive  agencies  may  give  information  to 
“persons  properly  and  directly  con¬ 
cerned.”  These  words  have  been  inter¬ 
preted  over  the  years  in  such  a  fashion 
as  to  render  this  section  of  the  Admin¬ 
istrative  Procedure  Act  a  vehicle  for  the 
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withholding  from  the  public  eye  of  in¬ 
formation  relevant  to  the  conduct  of 
Government  operations.  Final  deter¬ 
mination  of  whether  or  not  a  citizen’s 
interest  is  sufficiently  “direct  and  prop¬ 
er”  is  made  by  the  various  agencies.  The 
taxpaying  citizen  who  feels  that  he  has 
been  unfairly  denied  access  to  informa¬ 
tion  has  had  no  avenue  of  appeal.  Sub¬ 
section  (c)  of  the  proposed  Federal 
Public  Records  Act  legislation  would  re¬ 
quire  that: 

Every  agency  in  accordance  with  published 
rules  stating  the  time,  place,  and  procedure 
to  be  followed,  make  all  its  records  promptly 
available  to  any  person. 

Should  any  person  be  denied  the  right 
to  inspect  agency  records,  he  could  ap¬ 
peal  to  and  seek  review  by  a  U.S.  district 
court.  Quoting  the  “agency  records” 
subsection  of  S.  1160: 

Upon  complaint,  the  district  court  of  the 
United  States  in  the  district  in  which  the 
complainant  resides,  or  has  his  principal 
place  of  business,  or  in  which  the  agency 
records  are  situated,  shall  have  jurisdiction 
to  enjoin  the  agency  from  withholding  of 
agency  records  and  information  and  to  order 
the  production  of  any  agency  records  or 
information  improperly  withheld  from  the 
complainant.  In  such  cases  the  court  shall 
determine  the  matter  de  novo  and  the  bur¬ 
den  shall  be  upon  the  agency  to  sustain  its 
action. 

While  we  recognize  the  merits  of  and 
justifications  for  arguments  advanced  in 
support  of  limited  secrecy  in  a  govern¬ 
ment  that  must  survive  in  the  climate 
of  a  cold  war,  we  must  also  recognize 
that  the  gains — however  small — made  by 
secrecy  effect  an  overall  reduction  in 
freedom.  As  the  forces  of  secrecy  gain, 
the  forces  of  freedom  lose.  It  is,  there¬ 
fore,  incumbent  upon  us  to  exercise  pru¬ 
dence  in  accepting  measures  which  con¬ 
stitute  limitations  on  the  freedoms  of 
our  people.  Restrictions  must  be  kept  to 
a  minimum  and  must  be  carefully  cir¬ 
cumscribed  lest  they  grow  and,  in  so  do¬ 
ing,  cause  irreparable  damage  to  liberties 
that  are  the  American  heritage  and  the 
American  way  of  life. 

S.  1160  seeks  to  open  to  all  citizens, 
so  far  as  consistent  with  other  national 
goals  of  equal  importance,  the  broadest 
possible  range  of  information.  I  feel 
that  the  limitations  imposed  are  clearly 
justifiable  in  terms  of  other  objectives 
that  are  ranked  equally  important  with¬ 
in  our  value  system.  The  presumption 
prevails  in  favor  of  the  people’s  right  to 
know  unless  information  relates  to  mat¬ 
ters  that  are,  first,  specifically  required 
by  Executive  order  to  be  kept  secret  in 
the  interest  of  the  national  defense  or 
foreign  policy;  second,  matters  related 
solely  to  the  internal  personnel  rules  and 
practices  of  any  agency;  third,  matters 
specifically  exempted  from  disclosure  by 
other  statutes;  fourth,  trade  secrets  and 
commercial  or  financial  information  ob¬ 
tained  from  the  public  and  privileged 
or  confidential;  fifth,  interagency  or  in¬ 
traagency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  pri¬ 
vate  party  in  litigation  with  the  agency ; 
sixth,  personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  seventh, 
investigatory  files  compiled  for  law  en¬ 


forcement  purposes  except  to  the  extent 
available  by  law  to  a  private  party; 
eighth,  matters  contained  in  or  related 
to  examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for 
the  regulation  or  supervision  of  financial 
institutions;  and  ninth,  geological  and 
geophysical  information  and  data  con¬ 
cerning  wells. 

Ours  is  perhaps  the  freest  government 
that  man  has  known.  Though  it  be 
unique  in  this  respect,  it  will  remain  so 
only  if  we  keep  a  constant  vigilance 
against  threats — large  or  small — to  its 
principles  and  institutions.  If  the  Fed¬ 
eral  Public  Records  Act  is  enacted,  it  will 
be  recorded  as  a  landmark  in  the  con¬ 
tinuing  quest  for  the  preservation  of 
man’s  fundamental  liberties — for  it  will 
go  far  in  halting  and  reversing  the  grow¬ 
ing  trend  toward  more  secrecy  in  Gov¬ 
ernment  and  less  public  participation 
in  the  decisions  of  Government. 

James  Madison  eloquently  argued  on 
behalf  of  the  people’s  right  to  know  when  ] 
he  proclaimed  that  “Knowledge  will  for-' 
ever  govern  ignorance.  And  a  people 
who  mean  to  be  their  own  governors 
must  arm  themselves  with  the  power 
knowledge  gives.  A  popular  government 
without  popular  information  or  the 
means  of  acquiring  it,  is  but  a  prologue 
to  a  farce  or  a  tragedy,  or  perhaps  both.” 

This  is  a  measure  in  which  every  Mem¬ 
ber  of  Congress  can  take  great  pride. 
In  the  long  view,  it  could  eventually  rank 
as  the  greatest  single  accomplishment  of 
the  89th  Congress. 

Not  only  does  it  assert  in  newer  and 
stronger  terms  the  public’s  right  to  know, 
but  it  also  demonstrates  anew  the  ulti¬ 
mate  power  of  the  Congress  to  make  na¬ 
tional  policy  on  its  own — with  or  with¬ 
out  Executive  concurrence — where  the 
public  interest  so  demands.  It  thus  helps 
to  reaffirm  the  initiative  of  the  legisla¬ 
ture  and  the  balance  of  powers,  at  a 
time  when  the  Congress  is  the  object  of 
much  concern  and  criticism  over  the 
apparent  decline  of  its  influence  in  the 
policymaking  process. 

Though  I  took  a  place  on  the  Subcom-. 
mittee  on  Foreign  Operations  and  Gov-\ 
emment  Information  only  last  year,  I 
take  deep  pride  in  my  service  with  it  and 
in  the  shining  role  it  has  played  in  shap¬ 
ing  this  historic  act.  I  firmly  hope  and 
expect  that  the  act  will  win  the  unani¬ 
mous  support  of  the  House. 

(Mr.  KING  of  Utah  asked  and  was 
given  permission  to  revise  and  extend  his 
remarks.) 

Mr.  OLSEN  of  Montana.  Mr.  Speaker, 
will  the  gentleman  yield? 

Mr.  MOSS.  I  am  pleased  to  yield  to 
the  gentleman  from  Montana. 

Mr.  OLSEN  of  Montana.  Mr.  Speaker, 

I  too  wish  to  commend  the  gentleman 
in  the  well  for  his  great  work  over  the 
years  on  this  subject  of  freedom  of  in¬ 
formation  as  to  Government  records. 
However,  I  do  want  to  ask  the  gentleman 
a  question  with  reference  to  the  Bureau 
of  the  Census.  The  Bureau  of  the  Cen¬ 
sus  can  only  gather  the  information  that 
It  does  gather  because  that  information 
will  be  held  confidential  or  the  sources 
of  information  will  be  held  to  be  confi¬ 
dential.  I  presume  that  the  provisions 


on  page  5  of  the  bill  under  “Exemptions,” 

No.  (3),  in  other  words  providing  that 
the  provisions  of  this  bill  shall  not 
be  applicable  to  matters  that  are  “(3) 
specifically  exempted  from  disclosure  by 
statute;” — that  would  exempt  the  Bu¬ 
reau  of  the  Census  from  this  new  pro¬ 
vision. 

Mr.  MOSS.  That  is  correct. 

Mr.  OLSEN  of  Montana.  I  thank  the 
gentleman. 

Mr.  EDMONDSON.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MOSS.  I  am  veiy  pleased  to  yield 
to  my  colleague. 

Mr.  EDMONDSON.  Mr.  Speaker,  I 
rise  in  support  of  the  bill  and  congratu¬ 
late  the  gentleman  from  California  for 
the  outstanding  leadership  he  has  given 
to  this  body  in  a  field  that  vitally  affects 
the  basic  health  of  our  democracy  as  this 
subject  matter  does. 

I  think  the  gentleman  from  California 
has  won  not  only  the  respect  and  ad¬ 
miration  of  all  of  his  colleagues  in  the 
House  for  the  manner  in  which  he  has 
championed  this  worthwhile  cause,  but 
he  has  also  won  the1  respect  and  admira¬ 
tion  of  the  people  of  the  United  States. 

I  was  glad  to  join  him  by  introducing 
H.R.  5018  on  the  same  subject  and  urge 
approval  of  S.  1160. 

Mr.  MOSS.  I  thank  the  gentleman. 

Mr.  MAILLIARD.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  MOSS.  I  am  pleased  to  yield  to 
my  colleague. 

Mr.  MAILLIARD.  Mr.  Speaker,  I  also 
want  to  compliment  the  gentleman  for 
bringing  to  fruition  many  years  of  effort 
in  this  field. 

I  would  like  to  ask  my  colleague  a 
question,  and  of  course  I  realize  the  gen¬ 
tleman  cannot  answer  every  question  in 
detail.  But  I  am  very  much  interested 
in  the  fact  that  under  the  Merchant 
Marine  Act  where  the  computation  of 
a  construction  subsidy  is  based  upon  an  * 
estimate  that  is  made  in  the  Maritime 
Administration,  to  date  the  Maritime 
Administration  has  refused  to  divulge  to/ 
the  companies  their  determination  of( 
how  much  the  Government  pays  and\ 
how  much  the  individual  owner  has  to' 
pay.  That  is  based  on  these  computa¬ 
tions. 

The  Maritime  Administration  has  nev¬ 
er  been  willing  to  reveal  to  the  people 
directly  involved  how  the  determination 
is  made.  In  the  gentleman’s  opinion,  un¬ 
der  this  bill,  would  this-kind  of  informa¬ 
tion  be  available  at  least  to  those  whose 
direct  interests  are  involved? 

Mr.  MOSS.  It  is  my  opinion  that  that  I 
information,  unless  it  is  exempted  by  | 
statute,  would  be  available  under  the 
terms  of  the  amendment  now  before  the 
House. 

Mr.  MAILLIARD.  I  appreciate  the 
response  of  the  gentleman  very  much 
indeed. 

The  SPEAKER.  The  gentleman  from 
California  [Mr.  Moss]  has  consumed  20 
minutes. 

The  SPEAKER.  The  Chair  recognizes 
the  gentleman  from  New  York  [Mr. 
Reid.] 

Mr.  REID  of  New  York.  Mr.  Speak¬ 
er,  I  yield  myself  such  time  as  I  may 

consume. 
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Mr.  Speaker,  I  rise  in  strong  support 
of  S.  1160,  a  bill  to  clarify  and  protect 
the  right  of  the  public  to  information, 
and  for  other  purposes. 

It  is,  I  believe,  very  clear  in  these  Unit¬ 
ed  States  that  the  public’s  right  of  ac¬ 
cess,  their  inherent  right  to  know,  and 
strengthened  opportunities  for  a  free 
press  in  this  country  are  important,  are 
basic  and  should  be  shored  up  and  sus¬ 
tained  to  the  maximum  extent  possible. 
The  right  of  the  public  to  information  is 
paramount  and  each  generation  must  up¬ 
hold  anew  that  which  sustains  a  free 
press. 

I  believe  this  legislation  is  clearly  in 
the  public  interest  and  will  measurably 
improve  the  access  of  the  public  and  the 
press  to  information  and  uphold  the 
principle  of  the  right  to  know. 

To  put  this  legislation  in  clear  per¬ 
spective,  the  existing  Administrative 
Procedure  Act  of  1946  does  contain  a 
series  of  limiting  clauses  which  does  not 
enhance  the  public’s  right  of  access. 
Specifically  it  contains  four  principal 
qualifications : 

First,  an  individual  must  be  "properly 
and  directly  concerned”  before  informa¬ 
tion  can  be  made  available.  It  can  still 
be  withheld  for  “good  cause  found.” 
Matters  of  "internal  management”  can 
be  withheld  and,  specifically  and  most 
importantly,  section  3  of  the  act  states 
at  the  outset  that  “any  function  of  the 
United  States  requiring  secrecy  in  the 
public  interest”  does  not  have  to  be  dis¬ 
closed. 

Section  3  reads  in  its  entirety  as  fol¬ 
lows: 

Except  to  the  extent  that  there  is  involved 
(1)  any  function  of  the  United  States  re¬ 
quiring  secrecy  in  the  public  interest  or  (2) 
any  matter  relating  solely  to  the  internal 
management  of  an  agency — 

(a)  Rules. — Every  agency  shall  separately 
state  and  currently  publish  in  the  Federal 
Register  (1)  descriptions  of  its  central  and 
field  organization  including  delegations  by 
the  agency  of  final  authority  and  the  estab¬ 
lished  places  at  which,  and  methods  where¬ 
by,  the  public  may  secure  information  or 
make  submittals  or  requests;  (2)  statements 
of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  determined, 
including  the  nature  and  requirements  of 
all  formal  or  informal  procedures  available 
as  well  as  forms  and  instructions  as  to  the 
scope  and  contents  of  all  papers,  reports,  or 
examinations;  and  (3)  substantive  rules 
adopted  as  authorized  by  law  and  statements 
of  general  policy  or  interpretations  formu¬ 
lated  and  adopted  by  the  agency  for  the 
guidance  of  the  public,  but  not  rules  ad¬ 
dressed  to  and  served  upon  named  persons 
in  accordance  with  law.  No  person  shall  in 
any  manner  be  required  to  resort  to  orga¬ 
nization  or  procedure  not  so  published. 

(b)  Opinions  and  Orders. — Every  agency 
shall  publish  or,  in  accordance  with  pub¬ 
lished  rule,  make  available  to  public  in¬ 
spection  all  final  opinions  or  orders  in  the 
adjudication  of  cases  (except  those  required 
for  good  cause  to  be  held  confidential  and 
not  cited  as  precedents)  and  all  rules. 

(c)  Public  Records. — Save  as  otherwise  re¬ 
quired  by  statute,  matters  of  official  record 
shall  in  accordance  with  published  rule  be 
made  available  to  persons  properly  and  di¬ 
rectly  concerned  except  information  held 
confidential  for  good  cause  found. 

This  is  a  broad  delegation  to  the  Execu¬ 
tive.  Further,  none  of  these  key  phrases 
is  defined  in  the  statute,  nor  has  any  of 
them — to  the  best  of  my  knowledge — 


been  interpreted  by  jud’  the  Federal  I 
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Administrative  Procedure  Act  merely 
states  that: 

Each  agency  must  examine  its  functions 
and  the  substantive  statutes  under  which  it 
operates  to  determine  which  of  its  materials 
are  to  be  treated  as  matters  of  official  record 
for  the  purposes  of  the  section  (section  3). 

I  believe  that  the  present  legislation 
properly  limits  that  practice  in  several 
new  and  significant  particulars : 
a  First,  any  person  will  now  have  the 
/right  of  access  to  records  of  Federal! 
•  Executive  and  regulatory  agencies.' 
Some  of  the  new  provisions  include  the 
requirement  that  any  “amendment,  re¬ 
visions,  or  repeal”  of  material  required 
1o  be  published  in  the  Federal  Register 
must  also  be  published;  and  the  require¬ 
ment  that  every  agency  make  available 
for  “public  inspection  and  copying”  all 
final  opinions — including  dissents  and 
Concurrences — alj_  administrative  staff 
manuals,  and  a  current  index  of  all  ma¬ 
terial  it  has  published.  Also,  this  bill 
clearly  stipulates  that  this  legislation 
shall  not  be  “authority  to  withhold  in¬ 
formation  from  Congress.” 

Second,  in  the  bill  there  is  a  very  clear 
listing  of  specific  categories  of  exemp¬ 
tions,  and  they  are  more  narrowly  con¬ 
strued  than  in  the  existing  Administra¬ 
tive  Procedure  Act. 

Under  the  present  law,  information 
may  be  withheld — under  a  broad  stand¬ 
ard — where  there  is  involved  “any  func¬ 
tion  of  the  United  States  requiring  se¬ 
crecy  in  the  public  interest.”  The  in¬ 
stant  bill  would  create  an  exemption  in 
this  area  solely  for  matters  that  are 
“specifically  required  by  Executive  order 
to  be  kept  secret  in  the  interest  of  the 
national  defense  or  foreign  policy.”  In 
my  judgment,  this  more  narrow  stand¬ 
ard  will  better  serve  the  public  interest. 

Third,  and  perhaps  most  important, 
an  individual  has  the  right  of  prompt 
judicial  review  in  the  Federal  district 
court  in  which  he  resides  or  has  his 
principal  place  of  business,  or  in  which 
the  agency  records  are  situated.  This 
is  not  only  a  new  right  but  it  is  a  right 
that  must  be  promptly  acted  on  by  the 
courts,  as  stated  on  page  4  of  the  in¬ 
stant  bill: 

Proceedings  before  the  district  court  as 
authorized  by  this  subsection  shall  take 
precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and 
trial  at  the  earliest  practicable  date  and  ex¬ 
pedited  in  every  way. 

So  the  provision  for  judicial  review  is, 
in  my  judgment,  an  important  one  and 
one  that  must  be  expedited. 

This  legislation  also  requires  an  index 
of  all  decisions  as  well  as  the  clear  spell¬ 
ing  out  of  the  operational  mechanics  of 
the  agencies  and  departments,  and  other 
certain  specifics  incident  to  the  public’s 
right  to  know. 

I  think  it  is  important  also  to  indi¬ 
cate  that  this  new  legislation  would 
cover,  for  example,  the  Passport  Office  of 
the  Department  of  State,  and  would  re¬ 
quire  an  explanation  of  procedures 
which  have  heretofore  never  been  pub¬ 
lished. 

In  addition,  the  legislation  requires 
that  there  be  the  publication  of  the 
names  and  salaries  of  all  those  who  are 


Subs0' employees  except,  of  course,  the 
ademptions  that  specifically  apply.  I 
think  this  is  also  a  salutory  improve¬ 
ment.  The  exemptions,  I  think,  are  nar¬ 
rowly  construed  and  the  public’s  right  to 
access  is  much  more  firmly  and  properly 
upheld. 

Our  distinguished  chairman  of  this 
subcommittee,  who  has  done  so  much  in 
this  House  to  make  this  legislation  a 
reality  here  today,  and  is  deserving  of 
the  commendation  of  this  House,  has 
pointed  to  the  fact  that  a  number  of 
groups  and  newspaper  organizations 
strongly  support  the  legislation.  I  would 
merely  state  that  it  does  enjoy  the  sup¬ 
port  of  the  American  Society  of  News¬ 
paper  Editors,  the  American  Newspaper 
Publishers  Association,  Sigma  Delta  Chi, 
AP  Managing  Editors,  National  News¬ 
paper  Association,  National  Press  Asso¬ 
ciation,  National  Editorial  Association, 
the  American  Bar  Association,  the  Amer¬ 
ican  Civil  Liberties  Union,  the  National 
Association  of  Broadcasters,  the  New 
York  State  Publishers  Association,  and 
others. 

Specifically,  Mr.  Eugene  Patterson, 
chairman  of  the  Freedom  of  Information 
Committee  of  the  American  Society  of 
Newspaper  Editors,  has  said: 

We  feel  this  carefully  drawn  and  long- 
debated  bill  now  provides  Congress  with  a 
sound  vehicle  for  action  this  year  to  change 
the  emphasis  of  the  present  Administrative 
Procedure  Act,  which  has  the  effect  of  en¬ 
couraging  agencies  to  withhold  information 
needlessly.  We  believe  the  existing  instruc¬ 
tion  to  agencies — that  they  may  withhold 
any  information  “for  good  cause  found,” 
while  leaving  them  as  sole  judges  of  their 
own  “good  cause” — naturally  has  created 
among  some  agency  heads  a  feeling  that 
“anything  the  American  people  don’t  know 
won’t  hurt  them,  whereas  anything  they  do 
know  may  hurt  me.” 

Mr.  Edward  J.  Hughes,  chairman  of 
the  legislative  committee  of  the  New 
York  State  Publishers  Association,  has 
written  me  that  obtaining  “proper  and 
workable  Freedom  of  Information  legis¬ 
lation  at  the  Federal  level  has  been  of  di¬ 
rect  and  great  interest  and  importance 
to  us.”  Mr.  Hughes  continues  that  pas¬ 
sage  of  this  legislation  will  “dispose  con¬ 
structively  of  a  longstanding  and  vex¬ 
ing  problem.” 

I  would  also  say  that  were  Dr.  Harold 
Cross  alive  today,  I  believe  he  would  take 
particular  pride  in  the  action  I  hope 
this  body  will  take.  I  knew  Dr.  Cross  and 
he  was  perhaps  the  most  knowledgeable 
man  in  the  United  States  in  this  area. 
He  worked  closely  with  the  Herald 
Tribune  and  I  believe  he  would  be  par¬ 
ticularly  happy  with  regard  to  this  leg¬ 
islation. 

Lastly,  Mr.  Speaker,  I  believe  it  is  im¬ 
portant  to  make  clear  not  only  that  this 
legislation  is  needed,  not  only  that  it  l 
specifies  more  narrowly  the  areas  where  1 
information  can  be  withheld  by  the  Gov¬ 
ernment,  not  only  that  it  greatly 
strengthens  the  right  of  access,  but  it 
also  should  be  stated  clearly  that  it  is 
important — and  I  have  no  reason  to 
doubt  this — that  the  President  sign  this 
legislation  promptly. 

I  would  call  attention  to  the  fact  that 
there  are  in  the  hearings  some  reports  of 
agencies  who,  while  agreeing  with  the  ob¬ 
jective  of  the  legislation,  have  reserva- 
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tions  or  outright  objections  to 
ticular  form.  I  hope  the  President  w*. 
take  counsel  of  the  importance  of  the 
principle  here  involved,  and  of  the  ac¬ 
tion  of  this  House  today,  and  that  he  will 
sign  the  bill  promptly,  because  this  is 
clearly  in  the  interest  of  the  public’s 
paramount  right  to  know,  of  a  free  press 
and,  in  my  judgment,  in  the  interest  of 
the  Nation. 

Mr.  FULTON  of  Pennsylvania.  Mr. 
Speaker,  will  the  gentleman  yield? 

Mr.  REID  of  New  York.  I  yield  to  the 
gentleman  from  Pennsylvania. 

Mr.  FULTON  of  Pennsylvania.  Mr. 
Speaker,  I  compliment  my  friend  the 
gentleman  from  New  York  [Mr.  Reid]  on 
his  excellent  statement,  and  also  his  dedi¬ 
cation  to  duty  in  studying  and  contribut¬ 
ing  so  much  to  working  out  good  rules 
for  freedom  of  information  in  Govern¬ 
ment  departments  and  agencies. 

Along  with  those  others  who  have  been 
interested  in  this  serious  problem  of  the 
right  of  access  to  Government  facts. 
The  gentleman  from  New  York  [Mr. 
Reid]  should  certainly  be  given  the  high¬ 
est  credit. 

Mr.  REID  of  New  York.  I  thank  the 
gentleman. 

Mr.  KUNKEL.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  REID  of  New  York.  I  yield  to  the 
gentleman  from  Pennsylvania. 

Mr.  KUNKEL.  Mr.  Speaker,  I  com¬ 
mend  the  gentleman  in  the  well  and  the 
gentleman  from  California  for  bringing 
this  legislation  to  the  floor. 

I  strongly  support  it. 

In  fact,  I  would  almost  go  further  than 
the  committee  does  in  this  legislation.  It 
is  very  important  to  have  at  least  this 
much  enacted  promptly.  I  do  hope 
the  President  will  sign  it  into  law 
promptly,  because  right  now  there  are  a 
great  many  instances  occurring  from 
time  to  time  which  indicate  the  necessity 
of  having  something  like  this  on  the 
statute  books.  It  is  a  definite  step  in  the 
right  direction — I  am  counting  on  the 
committee  doing  a  good  overseeing  job  to 
see  that  it  functions  as  intended. 

Mr.  REID  of  New  York.  I  thank  the 
gentleman  for  htis  thoughtful  statement. 
I  add  merely  that  the  freedom  of  the 
press  must  be  reinsured  by  each  genera¬ 
tion.  I  believe  the  greater  access  that 
this  bill  will  provide  sustains  that  great 
principle. 

Mr.  LAIRD.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  REID  of  New  York.  I  yield  to  the 
gentleman  from  Wisconsin. 

Mr.  LAIRD.  Mr.  Speaker,  I  thank  the 
gentleman  for  yielding  to  me.  I  rise  in 
support  of  this  legislation,  S.  1160. 

(Mr.  LAIRD  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  LAIRD.  Mr.  Speaker,  this  legis¬ 
lation  is  long  overdue,  and  marks  a 
historic  breakthrough  for  freedom  of 
information  in  that  it  puts  the  burden 
of  proof  on  officials  of  the  bureaus  and 
agencies  of  the  executive  branch  who 
seek  to  withhold  information  from  the 
press  and  public,  rather  than  on  the  in¬ 
quiring  individual  who  is  trying  to  get 
essential  information  as  a  citizen  and 
taxpayer. 


•,  this  is  not  a  partisan 
£^  not  here  in  the  Congress. 
We  have  heard  that  the  administration 
is  not  happy  about  it  and  has  delayed  its 
enactment  for  a  number  of  years,  but 
the  overwhelming  support  it  has  re¬ 
ceived  from  distinguished  members  of 
the  Government  Operations  Commit¬ 
tee — both  on  the  majority  and  minority 
side — and  the  absence  of  any  opposition 
here  in  the  House  is  clear  evidence  of 
the  very  real  concern  responsible  Mem¬ 
bers  feel  over  what  our  Ambassador  to 
the  United  Nations,  Arthur  Goldberg, 
has  aptly  termed  the  credibility  prob¬ 
lem  of  the  U.S.  Government.  The  same 
concern  over  the  credibility  gap  is 
shared  by  the  American  public  and  the 
press,  and  it  is  a  great  satisfaction  to 
me  that  the  Congress  is  taking  even  this 
first  step  toward  closing  it. 

Our  distinguished  minority  leader,  the 
gentleman  from  Michigan  [Mr.  Gerald 
R.  Ford]  at  a  House  Republican  policy 
committee  news  conference  last  May  18, 
challenged  the  President  to  sign  this  bill. 
I  hope  the  President  will  sign  it,  and  be¬ 
yond  that,  will  faithfully  execute  it  so 
that  the  people’s  right  to  know  will  be 
more  surely  founded  in  law  in  the  future. 

But  Mr.  Speaker,  we  cannot  legislate 
candor  nor  can  we  compel  those  who  are 
charged  with  the  life-and-death  deci¬ 
sions  of  this  Nation  to  take  the  Ameri¬ 
can  people  into  their  confidence.  We 
can  only  plead,  as  the  loyal  opposition, 
that  our  people  are  strong,  self-reliant 
and  courageous,  and  are  worthy  of  such 
confidence.  Americans  have  faced  grave 
crises  in  the  past  and  have  always  re¬ 
sponded  nobly.  It  was  a  great  Republi¬ 
can  who  towered  above  partisianship 
who  warned  that  you  cannot  fool  all  of 
the  people  all  of  the  time,  and  it  was 
a  great  Democrat,  Woodrow  Wilson,  who 
said: 

I  am  seeking  only  to  face  realities  and  to 
face  them  without  soft  concealments. 


Mr.  Speaker,  I  would  like  to  point  out 
that  the  provisions  of  this  bill  do  not 
take  effect  until  1  year  after  it  becomes 
law.  Thus  it  will  not  serve  to  guaran¬ 
tee  any  greater  freedom  of  information 
in  the  forthcoming  political  campaign 
than  we  have  grown  accustomed  to  get¬ 
ting  from  the  executive  branch  of  the 
Government  in  recent  years.  We  of  the 
minority  would  be  happy  to  have  it  be¬ 
come  operative  Federal  law  immediately, 
but  it  is  perhaps  superfluous  to  say  that 
we  are  not  in  control  of  this  Congress. 

In  any  event,  if  implemented  by  the 
continuing  vigilance  of  the  press,  the 
public,  and  the  Congress,  this  bill  will 
make  it  easier  for  the  citizen  and  tax¬ 
payer  to  obtain  the  essential  informa¬ 
tion  about  his  Government  which  he 
needs  and  to  which  he  is  entitled.  It 
helps  to  shred  the  paper  curtain  of 
bureaucracy  that  covers  up  public  mis¬ 
management  with  public  misinforma¬ 
tion,  and  secret  sins  with  secret  silence. 
I  am  confident  that  I  speak  for  most  of 
my  Republican  colleagues  in  urging 
passage  of  this  legislation. 

Mr.  Speaker,  I  append  the  full  text  of 
the  House  Republican  Policy  Commit¬ 
tee  statement  on  the  freedom  of  infor¬ 
mation  bill,  S.  1160,  adopted  and  an¬ 
nounced  on  May  18  by  my  friend,  the 


distinguished  chairman  of  our  policy 
committee,  the  gentleman  from  Arizona 
[Mr.  Rhodes]  : 

Republican  Policy  Committee  Statement  on 

Freedom  of  Information  Legislation, 

S. 1160 

The  Republican  Policy  Committee  com¬ 
mends  the  Committee  on  Government  Opera¬ 
tions  for  reporting  S.  1160.  This  bill  clarifies 
and  protects  the  right  of  the  public  to  es-i 
sential  information.  Subject  to  certain  ex-1 
ceptions  and  the  right  to  court  review,  it 
would  require  every  executive  agency  to  give . 
public  notice  or  to  make  available  to  th el 
public  its  methods  of  operation,  public  pro -J 
cedures,  rules,  policies,  and  precedents. 

The  Republican  Policy  Committee,  the 
Republican  Members  of  the  Committee  on 
Government  Operations,  and  such  groups  as 
the  American  Newspaper  Publishers  Associa¬ 
tion,  the  professional  journalism  society 
Sigma  Delta  Chi,  the  National  Editorial  As¬ 
sociation  and  the  American  Bar  Association 
have  long  urged  the  enactment  of  this  legis¬ 
lation.  Due  to  the  opposition  of  the 
Johnson-Humphrey  Administration,  how¬ 
ever,  this  proposal  has  been  bottled  up  in 
Committee  for  over  a  year.  Certainly,  in¬ 
formation  regarding  the  business  of  the  gov¬ 
ernment  should  be  shared  with  the  people. 
The  screen  of  secrecy  which  now  exisits  is  a 
barrier  to  reporters  as  representatives  of  the 
public,  to  citizens  in  pursuit  of  information 
vital  to  their  welfare,  and  to  Members  of 
Congress  as  they  seek  to  carry  out  their  con¬ 
stitutional  functions. 

Under  this  legislation,  if  a  request  for 
information  is  denied,  the  aggrieved  person 
has  the  right  to  file  an  action  in  a  U.S.  Dis¬ 
trict  Court,  and  such  court  may  order  the 
production  of  any  agency  records  that  are 
improperly  withheld.  So  that  the  court  may 
consider  the  propriety  of  withholding,  rather 
than  being  restricted  to  judicial  sanctioning 
of  agency  discretion,  the  proceedings  are  de 
novo.  In  the  trial,  the  burden  of  proof  is 
correctly  placed  upon  the  agency.  A  pri¬ 
vate  citizen  cannot  be  asked  to  prove  that  an 
agency  has  withheld  information  Improperly 
for  he  does  not  know  the  basis  for  the  agency 
action. 

Certainly,  as  the  Committee  report  has 
stated:  “No  Government  employee  at  any 
level  believes  that  the  ‘public  interest’  would 
be  served  by  disclosure  of  his  failures  or 
wrongdoings  .  .  .”  For  example,  the  cost  es¬ 
timates  submitted  by  contractors  in  connec¬ 
tion  with  the  multimillion-dollar  deep  sea 
“Mohole”  project  were  withheld  from  the 
public  even  though  it  appeared  that  the  firm 
which  had  won  the  lucrative  contract  had 
not  submitted  the  lowest  bid.  Moreover,  it 
was  only  as  a  result  of  searching  inquiries 
by  the  press  and  Senator  Kuchel  (R„  Cal.) 
that  President  Kennedy  intervened  to  reverse 
the  National  Science  Foundation’s  decision 
that  it  would  not  be  “in  the  public  interest” 
to  disclose  these  estimates. 

The  requirements  for  disclosure  in  the 
present  law  are  so  hedged  with  restrictions 
that  it  has  been  cited  as  the  statutory  au¬ 
thority  for  24  separate  classifications  devised 
by  Federal  agencies  to  keep  administrative 
information  from  public  view.  Bureaucratic 
goobledygook  used  to  deny  access  to  informa¬ 
tion  has  included  such  gems  as:  “Eyes 
Only,”  “Limited  Official  Use,”  “Confidential 
Treatment,”  and  "Limitation  on  Availability 
of  Equipment  for  Public  Reference.”  This 
paper  curtain  must  be  pierced.  This  bill  is 
an  important  first  step. 

In  this  period  of  selective  disclosures,  man¬ 
aged  news,  half-truths,  and  admitted  dis¬ 
tortions,  the  need  for  this  legislation  is  abun¬ 
dantly  clear.  High  officials  have  warned  that 
our  Government  is  in  grave  danger  of  losing 
the  public’s  confidence  both  at  home  and 
abroad.  The  credibility  gap  that  has  affected 
the  Administration  pronouncements  on  do¬ 
mestic  affairs  and  Vietnam  has  spread  to 
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other  parts  of  the  world.  The  on-again,  off- 
agaln,  obviously  less-than-truthful  manner 
In  which  the  reduction  of  American  forces  In 
Europe  has  been  handled  has  made  this 
country  the  subject  of  ridicule  and  jokes. 
“Would  you  believe?”  has  now  become  more 
than  a  clever  saying.  It  is  a  legitimate 
inquiry. 

Americans  have  always  taken  great  pride 
in  their  Individual  and  national  credibility. 
We  have  recognized  that  men  and  nations 
can  be  no  better  than  their  word.  This 
legislation  will  help  to  blaze  a  trail  of  truth¬ 
fulness  and  accurate  disclosure  in  what  has 
become  a  Jungle  of  falsification,  unjustified 
secrecy,  and  misstatement  by  statistic.  The 
Republican  Policy  Committee  urges  the 
prompt  enactment  of  S.  1160. 

Mr.  PUCINSKI.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  REID  of  New  York.  Mr.  Speaker, 
I  yield  to  the  gentleman  from  Illi¬ 
nois. 

Mr.  PUCINSKI.  Mr.  Speaker,  I  rise 
/-in  support  of  this  legislation.  I  con- 
'  gratulate  the  gentleman  in  the  well,  the 
gentleman  from  New  York  [Mr.  Reid] 
and  the  gentleman  from  California  [Mr. 
Moss],  for  bringing  this  legislation  to 
us.  Certainly  this  legislation  reaffirms 
our  complete  faith  in  the  integrity  of  9UJ7 
Nation’s  free  press.  \ 

It  has  been  wisely  stated  that  a  fully 
informed  public  and  a  fully  informed 
press  need  never  engage  in  reckless  or  ir¬ 
responsible  speculation.  This  legislation 

)goes  a  long  way  in  giving  our  free  press 
the  tools  and  the  information  it  needs  to 
present  a  true  picture  of  government 
properly  and  correctly  to  the  American 
people. 

As  long  as  we  have  a  fully  informed 
free  press  in  this  country,  we  need  never 
worry  about  the  endurance  of  freedom  in 
America.  I  congratulate  the  gentlemen 
for  this  very  thoughtful  legislation. 

Mr.  FASCELL.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  REID  of  New  York.  I  yield  to  the 
gentleman  from  Florida. 

Mr.  FASCELL.  I  thank  the  gentleman 
for  yielding. 

I  commend  the  distinguished  gentle¬ 
man  from  New  York  for  his  long  interest 
in  this  struggle.  I  compliment  him  also 
for  giving  strong  bipartisan  support, 
which  is  necessary  for  the  achievement 
of  this  longstanding  and  vital  goal. 

(Mr.  FASCELL  asked  and  was  given 
peimission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  FASCELL.  Mr.  Speaker,  this  is 
indeed  an  historic  day  for  the  people  of 
America,  for  the  communications  media 
of  America  and  the  entire  democratic 
process.  It  is,  I  am  sure  a  particularly 
gratifying  day  for  our  colleague,  the  dis¬ 
tinguished  gentleman  from  California, 
John  Moss. 

As  chairman  of  the  subcommittee  he 
has  worked  tirelessly  for  11  years  to  en¬ 
act  this  public  records  disclosure  law. 
His  determination,  perseverance,  and 
dedication  to  principle  makes  possible 
this  action  today.  I  am  proud  to  have 
been  a  member  of  the  subcommittee  and 
to  have  cosponsored  this  bill 

Mr.  Speaker,  this  House  now  has  under 
consideration  a  bill  concerned  with  one 
of  the  most  fundamental  issues  of  our 
democracy.  This  is  the  right  of  the 
t  people  to  be  fully  informed  about  the 


policies  and  activities  of  the  Federal) 
Government. 

No  one  would  dispute  the  theoretical 
validity  of  this  right.  But  as  a  matter  of 
practical  experience,  the  people  have 
found  the  acquisition  of  full  and  com¬ 
plete  information  about  the  Government 
to  be  an  increasingly  serious  problem. 

A  major  cause  of  this  problem  can 
probably  be  attributed  to  the  sheer  size 
of  the  Government.  The  Federal  Estab¬ 
lishment  is  now  so  huge  and  so  complex, 
with  so  many  departments  and  agencies 
responsible  for  so  many  functions,  that 
some  confusion,  misunderstanding,  and 
contradictions  are  almost  inevitable. 

We  cannot,  however,  placidly  accept 
this  situation  or  throw  up  our  hands  in  a 
gesture  of  futility.  On  the  contrary,  the 
immensity  of  the  Federal  Government, 
its  vast  powers,  and  its  intricate  and 
complicated  operations  make  it  all  the 
more  important  that  every  citizen  should 
know  as  much  as  possible  about  what  is 
taking  place. 

We  need  not  endorse  the  devil  theory 
or  conspiratorial  theory  of  government 
to  realize  that  part  of  the  cause  of  the 
information  freeze  can  be  blamed  on 
some  Government  officials  who  under 
certain  circumstances  may  completely 
withhold  or  selectively  release  material 
that  ought  to  be  readily  and  completely 
available. 

The  present  bill  amends  section  3  of 
the  Administrative  Procedure  Act  of 
1946.  I  have  been  in  favor  of  such  an 
amendment  for  a  long  time.  In  fact,  on 
February  17,  1965,  I  introduced  a  com¬ 
panion  bill,  H.R.  5013,  in  this  House. 
Since  I  first  became  a  member  of  the 
Government  Information  Subcommittee 
11  years  ago,  I  have  felt  that  legislation 
along  these  lines  was  essential  to  promote 
the  free  flow  of  Government  informa¬ 
tion,  and  the  case  for  its  passage  now  is, 
if  anything,  ever  stronger. 

At  first  glance  section  3  as  now  written 
seems  innocent  enough.  It  sets  forth 
rules  requiring  agencies  to  publish  in  the 
Federal  Register  methods  whereby  the 
public  may  obtain  data,  general  informa- 
,  tion  about  agency  procedures,  and 
\  policies  and  interpretations  formulated 
|  and  adopted  by  the  agency.  As  a  general 
practice  this  law  appears  to  make  avail- 
fable  to  the  people  agency  opinions, 
/orders,  and  public  records. 
v  However,  11  years  of  study,  hearings, 
investigations,  and  reports  have  proven 
that  this  language  has  been  interpreted 
so  as  to  defeat  the  ostensible  purpose  of 
the  law.  Also  under  present  law  any 
citizen  who  feels  that  he  has  been  denied 
information  by  an  agency  is  left  power¬ 
less  to  do  anything  about  it. 

The  whole  of  section  3  may  be  rendered 
meaningless  because  the  agency  can 
withhold  from  the  public  such  informa¬ 
tion  as  in  its  judgment  involves  "any 
function  of  the  United  States  requiring 
secrecy  in  the  public  interest.”  This 
phrase  is  not  defined  in  the  law,  nor  is 
there  any  authority  for  any  review  of  the 
way  it  may  be  used.  Again,  the  law  re¬ 
quires  an  agency  to  make  available  for 
public  perusal  "all  final  opinions  or 
orders  in  the  adjudication  of  cases,”  but 
then  adds,  "except  those  required  for 
good  cause  to  be  held  confidential.” 


Subsection  (c)  orders  agencies  to  make 
available  its  record  in  general  “to  per¬ 
sons  properly  and  directly  concerned  ex¬ 
cept  information  held  confidential  for 
good  cause  found.”  Here  indeed  is  what 
has  been  accurately  described  as  a  dou¬ 
ble-barreled  loophole.  It  is  left  to  the 
agency  to  decide  what  persons  are 
"properly  and  directly  concerned,”  and  it 
is  left  to  agency  to  interpret  the  phrase, 
“for  good  cause  found.” 

Finally,  as  I  have  already  indicated, 
there  is  under  this  section  no  judicial 
remedy  open  to  anyone  to  whom  agency 
records  and  other  information  have  been 
denied.  _ 

Under  the  protection  of  these  vague 
phrases,  which  they  alone  must  interpret, 
agency  officials  are  given  a  wide  area  of 
discretion  within  which  they  can  make 
capricious  and  arbitrary  decisions  about 
who  gets  information  and  who  does  not. 

On  the  other  hand,  it  should  in  all 
fairness  be  pointed  out  that  these  officials 
should  be  given  more  specific  directions 
and  guidance  than  are  found  in  the 
present  law. 

For  this  reason  I  believe  the  passage  of 
S.  1160  would  be  welcomed  not  only  by 
the  public,  who  would  find  much  more 
information  available  to  them,  but  by 
agency  officials  as  well  because  they 
would  have  a  much  clearer  idea  of  what 
they  could  and  could  not  do. 

The  enactment  of  S.  1160  would  ac¬ 
complish  what  the  existing  section  3  was 
supposed  to  do.  It  would  make  it  an  in¬ 
formation  disclosure  statute. 

In  the  words  of  Senate  Report  No.  813  } 
accompanying  this  bill,  S.  1160  would  / 
bring  about  the  following  major  \ 
changes :  I 

1.  It  sets  up  workable  standards  for  what  j 

records  should  and  should  not  be  open  to  1 
public  inspection.  In  particular,  it  avoids 
the  use  of  such  vague  phrases  as  “good  cause 
found”  and  replaces  them  with  specific  and 
limited  types  of  information  that  may  be 
withheld.  y 

2.  It  eliminates  the  test  of  who  shall  have 
the  right  to  different  information.  For  the 
great  majority  of  different  records,  the  public 
as  a  whole  has  a  right  to  know  what  its  Gov¬ 
ernment  is  doing.  There  is,  of  course,  a 
certain  need  for  confidentiality  in  some 
aspects  of  Government  operations  and  these 
are  protected  specifically;  but  outside  these 
limited  areas,  all  citizens  have  a  right  to 
know. 

As  indicated  under  point  2  above,  we  all 
recognize  the  fact  that  some  information 
must  be  withheld  from  public  scrutiny. 
National  security  matters  come  first  to 
mind,  but  there  are  other  classes  of  data 
as  well.  These  include  personnel  files, 
disclosure  of  winch  would  constitute  an 
invasion  of  privacy,  information  specifi¬ 
cally  protected  by  Executive  order  or 
statute,  certain  inter-  and  intra-agency 
memorandums  and  letters,  trade  secrets, 
commercial  and  financial  data,  investiga¬ 
tory  files,  and  a  few  other  categories. 

Let  me  make  another  very  important 
point.  S.  1 160  opens  the  way  to  the  Fed¬ 
eral  court  system  to  any  citizen  who  be¬ 
lieves  that  an  agency  has  unjustly  held 
back  information.  If  an  aggrieved  per¬ 
son  seeks  redress  in  a  Federal  district 
court,  the  burden  would  fall  on  the 
agency  to  sustain  its  action.  If  the  court 
enjoins  the  agency  from  continuing  to 
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withhold  the  information,  agency  officials 
must  comply  with  the  ruling  or  face  pun¬ 
ishment  for  contempt. 

I  strongly  urge  my  colleagues  to  join 
me  in  giving  prompt  and  overwhelming 
approval  to  this  measure.  In  so  doing 
we  shall  make  available  to  the  American 
people  the  information  to  which  they  are 
entitled  and  the  information  they  must 
have  to  make  their  full  contribution  to 
a  strong  and  free  national  government. 
Furthermore,  we  shall  be  reaffirming  in 
the  strongest  possible  manner  that  demo¬ 
cratic  principle  that  all  power  to  govern, 
including  the  right  to  know  is  vested  in 
the  people;  the  people  in  turn  gave  by  the 
adoption  of  the  Constitution  a  limited 
grant  of  that  unlimited  power  to  a  Fed¬ 
eral  Government  and  State  govern¬ 
ments. 

In  the  constitutional  grant  the  people 
expressly  revalidated  the  guarantee  of 
freedom  of  speech  and  freedom  of  the 
press  among  other  guarantees,  recogniz¬ 
ing  in  so  doing  how  basic  are  these  guar¬ 
antees  to  a  constitutional,  representative, 
and  democratic  government.  There  is 
no  doubt  about  the  power  of  the  Congress 
to  act  and  no  serious  question  that  it 
should  and  must. 

Mr.  REID  of  New  York.  I  thank  the 
gentleman  from  Florida.  I  note  his  long 
and  clear  dedication  to  freedom  of  the 
press,  and  his  action  on  behalf  of  this 
bill. 

Mr.  HECHLER.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  REID  of  New  York.  I  am  happy 
to  yield  to  the  gentleman  from  West 
Virginia. 

Mr.  HECHLER.  Mr.  Speaker,  I  add 
my  words  of  commendation  to  the  gen¬ 
tleman  from  California,  the  gentleman 
from  New  York,  and  others  who  have 
worked  so  hard  to  bring  this  bill  to  the 
House. 

Today — June  20 — is  West  Virginia  Day. 
On  June  20,  1863,  West  Virginia  was  ad¬ 
mitted  to  the  Union  as  the  35th  State. 
The  State  motto,  “Montani  Semper 
Liberi,”  is  particularly  appropriate  as  we 
consider  this  freedom  of  information  bill. 

I  am  very  proud  to  support  this  legis¬ 
lation,  because  there  is  much  informa¬ 
tion  which  is  now  withheld  from  the 
public  which  really  should  be  made  avail- 
J  able  to  the  public.  We  are  all  familiar 
I  with  the  examples  of  Government  agen- 
|  cies  which  try  to  tell  only  the  good  things 
I  and  suppress  anything  which  they  think 
[  might  hurt  the  image  of  the  agency  or 
top  officials  thereof.  There  are  numer¬ 
ous  categories  of  information  which 
would  be  sprung  loose  by  this  legislation. 

It  seems  to  me  that  it  would  be  in  the 
\  public  interest  to  make  public  the  votes 
fof  members  of  boards  and  commissions, 
and  also  to  publicize  the  views  of  dissent- 
*  in§  members.  I  understand  that  six 
agencies  do  not  presently  publicize  dis-  * 
senting  views.  Also,  the  Board  of  Rivers 
and  Harbors,  which  rules  on  billions  of 
dollars  of  Federal  construction  projects, 

.  closes  its  meetings  to  the  press  and  de- 
I  dines  to  divulge  the  votes  of  its  members 
on  controversial  issues. 

Therefore,  I  very  much  hope  that  this 
bill  will  pass  by  an  overwhelming  vote. 
Under  unanimous  consent,  I  include  an 
editorial  published  in  the  Huntington, 
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W.  Va.,  Herald-Dispatch,  and  also  an  edi¬ 
torial  from  the  Charleston,  W.  Va.,  Ga¬ 
zette: 

[From  the  Huntington  (W.  Va.)  Herald- 
Dispatch,  June  16,  1966] 

For  Freedom  op  Information,  Senate  Biil 
v  1160  Is  Needed 

'If  ours  Is  truly  a  government  of,  by  and 
for  the  people,  then  the  people  should  have 
free  access  to  information  on  what  the  gov¬ 
ernment  is  doing  and  how  it  is  doing  it.  Ex¬ 
ception  should  only  be  made  in  matters  in¬ 
volving  the  national  security. 

Yet  today  there  are  agencies  of  government 
which  seek  to  keep  a  curtain  of  secrecy  over 
some  of  their  activities.  Records  which 
ought  to  be  available  to  the  public  are  either 
resolutely  withheld  or  concealed  in  such  a 
manner  that  investigation  and  disclosure  re¬ 
quire  elaborate  and  expensive  techniques. 

A  good  example  occurred  last  summer, 
when  the  Post  Office  Department,  in  response 
to  a  Presidential  directive,  hired  thousands 
of  young  people  who  were  supposed  to  be 
“economically  and  educationally  disadvan¬ 
taged.” 

Suspicions  were  aroused  that  the  jobs  were 
being  distributed  as  Congressional  patronage 
to  people  who  did  not  need  them.  But  when 
reporters  tried  to  get  the  names  of  the  job¬ 
holders  in  order  to  check  their  qualifications, 
the  Department  cited  a  regulation  forbidding 
release  of  such  information. 

The  then  Postmaster  General  John  Gro- 
nouski  finally  gave  out  the  names  (which 
confirmed  the  suspicions  of  the  press),  but 
only  after  Congressional  committees  of  Con¬ 
gress  with  jurisdiction  over  the  Post  Office 
Department  challenged  the  secrecy  regula¬ 
tions. 

This  incident,  more  than  any  other  that 
has  occurred  recently,  persuaded  the  U.S. 
Senate  to  pass  a  bill  known  as  S.  1160  under 
which  every  agency  of  the  federal  govern¬ 
ment  would  be  required  to  make  all  its  rec¬ 
ords  available  to  any  person  upon  request. 
The  bill  provides  for  court  action  in  cases 
of  unjustified  secrecy.  And  of  course  it 
makes  the  essential  exemptions  for  "sensi¬ 
tive”  government  information  involving  na¬ 
tional  security. 

Congressman  Donald  Rumsfeld  (R-IU.), 
one  of  the  supporters  of  S.  1160  in  the  House! 
calls  the  bill  “one  of  the  most  important 
measures  to  be  considered  by  Congress  in  20 
years.” 

Tnis  bill  really  goes  to  the  heart  of  news 
management,”  he  declared.  “If  information 
is  being  denied,  the  press  can  go  into  Federal 
Court  in  the  district  where  it  is  being  denied 
and  demand  the  agency  produce  the  records  ” 

The  Congressman  was  critical  of  the  press 
and  other  information  media  for  failing  to 
make  a  better  campaign  on  the  bill’s  behalf. 
He  stressed  that  it  was  designed  for  the  pro¬ 
tection  of  the  public  and  the  public  has  not 
been  properly  warned  of  the  need  for  the 
legislation. 

If  this  is  true,  it  is  probably  because  some 
newspapers  fail  to  emphasize  that  press  free¬ 
dom  is  a  public  right,  npt  a  private  privi¬ 
lege. 

S.  1160  would  be  a  substantial  aid  in  pro¬ 
tecting  the  rights  of  the  people  to  full  in¬ 
formation  about  their  government.  In  the 
exercise  of  that  right,  the  bill  would  give  the 
press  additional  responsibilities,  but  also  ad¬ 
ditional  methods  of  discharging  them. 

If  S.  1160  comes  to  the  House  floor,  it  will 
be  hard  to  stop.  The  problem  is  to  get  it  to 
the  voting  stage. 

We  urge  readers  to  send  a  letter  or  a  card 
to  their  Congressman,  telling  him  that  the 
whole  system  of  representative  government 
is  based  on  involvement  by  the  people.  But 
through  lack  of  information,  the  people  lose 
interest  and  subsequently  they  lose  their 
rights.  S.  1160  will  help  to  prevent  both 
losses. 


[From  the  Charleston  (W.  Va.)  Gazette, 
June  18,  1966] 

Bill  Revealing  U.S.  Actions  to  Public 
View  Necessity 

Now  pending  in  the  House  of  Representa¬ 
tives  is  a  Senate-approved  bill  (SI  160)  to 
require  all  federal  agencies  to  make  public 
their  records  and  other  information,  and 
to  authorize  suits  in  federal  district  courts 
to  obtain  information  improperly  withheld. 

This  is  legislation  of  vital  importance  to 
the  American  public,  for  it  would  prevent 
•the  withholding  of  information  for  the  pur¬ 
pose  of  covering  up  wrongdoing  or  mistakes, 
and  would  guard  against  the  practice  of 
giving  out  only  that  which  is  favorable  and 
suppressing  that  which  is  unfavorable. 

The  measure  would  protect  certain  cate¬ 
gories  of  sensitive  government  information,  # 
such  as  matters  involving  national  security ,/ 
but  it  would  put  the  burden  on  federal  agen  1 
cies  to  prove  they  don’t  have  to  supply  certain 
information  rather  than  require  interestefl 
citizens  to  show  cause  why  they  are  entitled 
to  it. 

Rep.  Donald  Rumsfeld,  R-Ill.,  who  with 
Rep.  John  E.  Moss,  D-Calif„  is  leading  the/ 
fight  for  the  bill  in  the  House,  gave  perhaps/ 
the  best  reason  for  enactment  of  the  legis  -I 
lation  in  these  words :  / 

“Our  government  is  so  large  and  so  com¬ 
plicated  that  few  understand  it  well  and 
others  barely  understand  it  at  all.  Yet  we 
must  understand  it  to  make  it  function 
better.” 

The  Senate  passed  the  bill  by  a  voice  vote 
last  October.  The  House  subcommittee  on 
foreign  operations  and  government  informa¬ 
tion,  better  known  as  the  Moss  subcommittee, 
approved  it  on  March  30,  and  the  House 
Committee  on  Government  Operations  passed 
on  it  April  27.  It’s  expected  to  go  before 
the  House  next  week. 

Rep.  Rumsfeld,  who  termed  the  bill  “one 
of  the  most  important  measures  to  be  con¬ 
sidered  by  Congress  in  20  years,”  cited  the 
case  of  the  Post  Office  Department  and  sum¬ 
mer  employes  last  year  as  an  example  of 
how  a  government  agency  can  distort  or 
violate  provisions  of  law  under  cover  of 
secrecy. 

Newspapers  disclosed  that  the  Post  Office 
Department  was  distributing  as  congres¬ 
sional  patronage  thousands  of  jobs  that  were 
supposed  to  go  to  economically  and  educa¬ 
tionally  disadvantaged  youths. 

But  the  department  used  regulation  744.44, 
which  states  that  the  names,  salaries  and 
other  information  about  postal  employes 
should  not  be  given  to  any  individual,  com¬ 
mercial  firm,  or  other  non-federal  agency _ 

as  the  basis  for  refusing  to  divulge  the  names 
of  appointees  to  the  press,  four  congressmen, 
or  the  Moss  committee,  all  of  whom  chal¬ 
lenged  the  secrecy  regulations. 

In  other  words,  the  department  could  put 
political  hacks  into  jobs  designed  to  help 
disadvantaged  youths,  and  get  away  with  it 
by  hiding  under  the  cloak  of  a  bureaucratic 
regulation.  There  finally  was  a  reluctant 
authorization  to  release  the  names,  but  the 
department  still  refused  to  change  the  basic 
regulation.  This  sort  of  manipulation  would 
be  put  on  the  run  by  passage  of  S.  1160. 

The  federal  government  is  a  vast  and  com¬ 
plex  operation  that  reaches  into  every  state 
and  every  community,  with  literally  millions 
of  employes.  Wherever  it  operates  it  is  using 
public  money  and  conducting  public  busi¬ 
ness,  and  there  is  no  reason  why  it  should 
not  be  held  accountable  for  what  it  is  doing. 

Under  present  laws,  as  Rep.  Rumsfeld 
pointed  out,  “Any  bureaucrat  can  deny  re¬ 
quests  for  information  by  calling  up  Section 
3  of  the  Administrative  Procedure  Act,  passed 
In  1946.  To  get  information  under  this  act. 
a  person  has  to  show  good  cause  and  there 
are  numerous  different  reasons  under  the  act 
which  a  federal  agency  can  use  to  claim  the 
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person  is  not  properly  or  directly  concerned. 
Most  of  the  reasons  are  loose  catch  phrases.” 

Any  law  or  regulation  that  protects  govern¬ 
ment  officials  and  employes  from  the  public 
view,  will  in  the  very  least.  Incline  them  to 
be  careless  in  the  way  they  conduct  the  pub¬ 
lic  business.  A  law  that  exposes  them  to  that 
view  is  bound  to  encourage  competency  and 
honesty.  Certainly  the  pending  bill  is  in  the 
public  interest.  It  should  be  enacted  into 
law,  and  we  respectfully  urge  the  West  Vir¬ 
ginia  Congressmen  to  give  it  their  full  sup¬ 
port. 

(Mr.  HECHLER  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  REID  of  New  York.  I  thank  the 
gentleman. 

Mr.  KUPFERMAN.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  REID  of  New  York.  I  yield  to  the 
gentleman  from  New  York. 

Mr.  KUPFERMAN.  Mr.  Speaker,  the 
gentleman  from  New  York  [Mr.  Reid] 
has  stated  the  matter  so  well  that  it  does 
not  require  more  discussion  from  me  on 
behalf  of  this  bill.  I  commend  the 
gentleman  from  New  York  and  others 
associated  with  him  for  having  brought 
the  bill  to  the  floor  and  helping  us  pass 
it  today. 

Mr.  REID  of  New  York.  I  thank  the 
gentleman. 

Mr.  GRIDER.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  REID  of  New  York.  I  yield  to  the 
gentleman  from  Tennessee. 

Mr.  GRIDER.  Mr.  Speaker,  I  rise  in 
support  of  S.  1160,  legislation  for  clarify¬ 
ing  and  protecting  the  right  of  the  public 
to  information. 

This  legislation  has  been  pending  for 
more  than  a  decade.  Although  few  peo¬ 
ple  question  the  people’s  right  to  know 
what  is  going  on  in  their  Government,  we 
have  quibbled  for  far  too  long  over  the 
means  of  making  this  information  avail¬ 
able.  In  the  process  we  may  have  lost 
sight  of  the  desired  end  result — freedom 
of  information. 

The  need  for  maintaining  security  in 
scome  of  our  cold  war  dealings  is  not 
questioned  here.  As  the  Commercial  Ap¬ 
peal  says  in  an  excellent  editorial  about 
this  legislation: 

The  new  law  would  protect  necessary 
secrecy,  but  the  ways  of  the  transgressor 
against  the  public  Interest  would  be  much 
harder. 

Our  colleague  from  California  [Mr. 
Moss]  and  members  of  his  committee 
have  done  a  splendid  job  with  this  legis¬ 
lation.  This  bill  is  clearly  in  the  public 
interest. 

Mr.  Speaker,  I  include  at  this  point  in 
my  remarks  the  editorial  “Freedom  of 
Information,”  which  appeared  June  16, 
1966,  in  the  Memphis  Commercial 
Appeal : 

I  Freedom  of  Information 

The  House  of  Representatives  Is  scheduled 
\  to  act  Monday  on  the  Freedom  of  Informa¬ 
tion  Bill,  an  event  of  the  first  class  In  the 
unending  struggle  to  let  people  know  how 
governments  operate.  Such  knowledge  is  an 
essential  if  there  is  to  be  sound  government 
by  the  people. 

This  bill  has  been  In  preparation  13  years. 
It  Is  coming  up  for  a  vote  now  because  pulse 
feeling  in  Congress  indicated  that  it  will  win 
approval  this  year  In  contrast  to  some  other 


years  of  foot  dragging  by  members  of  the 
House  who  announce  for  the  principle  but 
doubt  the  specific  procedure. 

The  Senate  has  passed  an  identical  bill. 

At  the  heart  of  the  proposed  law  is  an  end¬ 
ing  of  the  necessity  for  a  citizen  to  have  to  go 
into  court  to  establish  that  he  is  entitled  to 
get  documents,  for  instance  showing  the  rules 
under  which  a  governmental  agency  operates, 
or  which  officials  made  what  decisions. 

This  would  be  reversed.  The  official  will 
have  to  prove  in  court  that  the  requested 
document  can  be  withheld  legally. 

A  trend  toward  secrecy  seems  to  be  a  part 
of  the  human  nature  of  officials  with  re¬ 
sponsibility.  There  are  a  few  things  that 
need  to  be  done  behind  a  temporary  veil, 
especially  in  preparing  the  nation’s  defenses, 
often  in  the  buying  of  property,  and  some¬ 
times  in  the  management  of  personnel. 

But  the  urge  is  to  use  the  "classified” 
stamp  to  cover  blunders,  errors  and  mistakes 
which  the  public  must  know  to  obtain 
corrections. 

The  new  law  would  protect  necessary 
secrecy  but  the  ways  of  the  transgressor 
against  the  public  interest  would  be  much 
harder.  The  real  situation  is  that  a  1946 
law  intended  to  open  more  records  to  the 
public  has  been  converted  gradually  into  a 
shield  against  questioners.  Technically  the 
1966  proposal  is  a  series  of  amendments 
which  will  clear  away  the  wording  behind 
which  reluctant  officials  have  been  hiding. 

It  results  from  careful  preparation  by 
John  Moss  (D.,  Calif.)  with  the  help  of  many 
others. 

It  is  most  reassuring  to  have  Representa¬ 
tive  Moss  say  of  a  bill  which  seems  to  be 
cleared  for  adoption  that  we  are  about  to 
have  for  the  first  time  a  real  guarantee  of 
the  right  of  the  people  to  know  the  facts  of 
government. 

(Mr.  GRIDER  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks,  and  to  include  an  editorial.) 

Mr.  VAN  DEERLIN.  Mr.  Speaker, 

will  the  gentleman  yield? 

Mr.  REID  of  New  York.  I  am  happy  to 
yield  to  the  gentleman  from  California. 

Mr.  VAN  DEERLIN.  Mr.  Speaker, 
those  of  us  who  have  served  with  John 
Moss  on  the  California  delegation  are 
well  aware  of  the  long  and  considerable 
effort  which  he  has  applied  to  this  sub¬ 
ject. 

The  Associated  Press,  in  a  story  pub¬ 
lished  less  than  a  week  ago,  related  that 
13  of  the  14  years  this  gentleman  has 
served  in  the  House  have  been  devoted 
to  developing  the  bill  before  us  today.  I 
join  my  colleagues  in  recognizing  this 
effort,  and  I  ask  unanimous  consent  to 
include  that  Associated  Press  article  in 
the  Record. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Cali¬ 
fornia? 

There  was  no  objection. 

The  article  is  as  follows: 

[From  the  Los  Angeles  (Calif.)  Times,  June 
12,  1966] 

House  Approval  Seen  on  Right-To-Know 

Bill — Battle  Against  Government  Secre¬ 
cy,  Led  by  Representative  Moss,  of  Cali¬ 
fornia,  Nears  End 

Washington. — A  battle  most  Americans 
thought  was  won  when  the  United  States  was 
founded  is  Just  now  moving  into  its  final 
stage  in  Congress.  V" 

It  involves  the  right  of  Americans  to  know 
what  their  government  is  up  to.  It’s  a 
battle  against  secrecy,  locked  files  and  papers 
stamped  “not  for  public  inspection.” 


It’s  been  a  quiet  fight  mainly  because  it 
has  been  led  by  a  quiet,  careful  congressman. 
Representative  John  E.  Moss,  Democrat,  of 
California,  who  has  been  waging  it  for  13  of 
the  14  years  he  has  been  in  the  House. 

Now,  the  House  is  about  to  act  on  the 
product  of  the  years  of  study,  hearings,  in¬ 
vestigations  and  reports — a  bill  that  in  some 
quarters  is  regarded  as  a  sort  of  new  Magna 
Charta.  It’s  called  the  freedom  of  informa¬ 
tion  bill,  or  the  right  to  know. 

It  would  require  federal  agencies  to  make 
available  information  about  the  rules  they 
operate  under,  the  people  who  run  them  and 
their  acts,  decisions  and  policies  that  affect 
the  public.  Large  areas  of  government  ac¬ 
tivity  that  must  of  necessity  be  kept  secret 
would  remain  secret. 

senate  bill  identical 

House  approval  is  believed  certain,  and 
since  the  Senate  has  already  passed  an  identi¬ 
cal  bill,  it  should  wind  up  on  President  John¬ 
son’s  desk  this  month. 

How  it  will  be  received  at  the  White  House 
is  not  clear.  In  1960,  as  vice  president-elect, 
Mr.  Johnson  told  a  convention  of  newspaper 
editors  “the  executive  branch  must  see  that 
there  is  no  smoke  screen  of  secrecy.”  But  the 
27  federal  departments  and  agencies  that 
presented  their  views  on  the  bill  to  Moss’  gov¬ 
ernment  information  subcommittee  opposed 
its  passage. 

Norbert  A.  Schlei,  assistant  attorney  gen¬ 
eral,  who  presented  the  main  government 
case  against  the  bill,  said  the  problem  of  re¬ 
leasing  information  to  the  public  was  “just 
too  complicated,  too  ever-changing”  to  be 
dealt  with  in  a  single  piece  of  legislation. 

"If  you  have  enough  rules,”  he  said,  "you 
end  up  with  less  information  getting  out  be¬ 
cause  of  the  complexity  of  the  rule  system 
you  establish  .  .  .” 

BASIC  DIFFICULTY 

"I  do  not  think  you  can  take  the  whole 
problem,  federal  governmentwide,  and  wrap 
it  up  in  one  package.  That  is  the  basic 
difficulty;  that  is  why  the  federal  agencies 
are  ranged  against  this  proposal.” 

Another  government  witness,  Fred  Burton 
Smith,  acting  general  counsel  of  the  Treasury 
Department,  said  if  the  bill  was  enacted  "the 
executive  branch  will  be  unable  to  execute 
effectively  many  of  the  laws  designed  to 
protect  the  public  and  will  be  unable  to  pre¬ 
vent  invasions  of  privacy  among  individuals 
whose  records  have  become  government 
records.” 

Smith  said  the  exemptions  contained  in 
the  bill  were  inadequate  and  its  court  pro¬ 
visions  inappropriate.  In  addition,  he  said, 
persons  without  a  legitimate  interest  in  a 
matter  would  have  access  to  records  and 
added  that  the  whole  package  was  of  doubt¬ 
ful  constitutionality. 

strengthened  feeling 

Far  from  deterring  him,  such  testimony 
has  only  strengthened  Moss’s  feeling  that 
Congress  had  to  do  the  job  of  making  more 
information  available  to  the  public  because 
the  executive  branch  obviously  wouldn’t. 

The  bill  he  is  bringing  to  the  House  floor, 
June  20,  is  actually  a  series  of  amendments 
to  a  law  Congress  passed  in  1946  in  the  belief 
it  was  requiring  greater  disclosure  of  govern¬ 
ment  information  to  the  public.  And  that, 
for  Moss,  takes  care  of  the  constitutional 
question. 

“If  we  could  pass  a  weak  public  informa¬ 
tion  law,”  he  asks,  "why  can’t  we  strengthen 
it.” 

The  1946  law  has  many  interpretations. 
And  the  interpretations  made  by  the  execu¬ 
tive  agencies  were  such  that  the  law,  which 
was  Intended  to  open  records  to  the  public, 
is  now  the  chief  statutory  authority  cited 
by  the  agencies  for  keeping  them  closed. 
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SECRECY  PERMITTED 

The  law  permits  withholding  of  records 
if  secrecy  “is  required  in  the  public  interest," 
or  if  the  records  relate  “solely  to  the  internal 
management  of  an  agency.” 

If  a  record  doesn’t  fit  those  categories  it  can 
be  kept  secret  “for  good  cause  found.”  And 
even  if  no  good  cause  is  found,  the  informa¬ 
tion  can  only  be  given  to  “persons  properly 
and  directly  concerned.” 

Between  1946,  when  that  law  was  enacted, 
and  1958  the  amount  of  file  space  occupied 
by  classified  documents  increased  by  1  mil¬ 
lion  cubic  feet,  and  24  new  terms  were  added 
to  “top  secret,”  “secret,”  and  “confidential,” 
to  hide  documents  from  public  view. 

They  ranged  from  simple  “nonpublic,”  to 
“while  this  document  is  unclassified,  it  is 
for  use  only  in  industry  and  not  for  public 
release.” 

USED  VARIOUS  WAYS 

The  law  has  been  used  as  authority  for 
refusing  to  disclose  cost  estimates  submitted 
by  unsuccessful  bidders  on  nonsecret  con¬ 
tracts,  for  withholding  names  and  salaries  of 
federal  employes,  and  keeping  secret  dis¬ 
senting  views  of  regulatory  board  members. 

It  was  used  by  the  Navy  to  stamp  its  Penta¬ 
gon  telephone  directories  as  not  for  public 
use  on  the  ground  they  related  to  the  in¬ 
ternal  management  of  the  Navy. 

S1160,  as  the  bill  before  the  House  is  des¬ 
ignated,  lists  specifically  the  kind  of  infor¬ 
mation  that  can  be  withheld  and  says  the 
rest  must  be  made  available  promptly  to 
“any”  person. 

The  areas  protected  against  public  dis¬ 
closure  include  national  defense  and  foreign 
policy  secrets,  investigatory  files  of  law  en¬ 
forcement  agencies,  trade  secrets  and  infor¬ 
mation  gathered  in  labor-management  medi¬ 
ation  efforts,  reports  of  financial  institutions, 
personnel  and  medical  files  and  papers  that 
are  solely  for  the  internal  use  of  an  agency. 

IMPORTANT  PROVISION 

In  the  view  of  many  veterans  of  the 
fight  for  the  right  to  know,  it’s  most  impor¬ 
tant  provision  would  require  an  agency  to 
prove  in  court  that  it  has  authority  to  with¬ 
hold  a  document  that  has  been  requested. 
Under  the  present  law  the  situation  is  re¬ 
versed  and  the  person  who  wants  the  docu¬ 
ment  has  to  prove  that  it  is  being  improperly 
withheld. 

The  bill  would  require — and  here  is  where 
an  added  burden  would  be  placed  on  the 
departments — that  each  agency  maintain  an 
index  of  all  documents  that  become  avail¬ 
able  for  public  inspection  after  the  law  is 
enacted.  To  discourage  frivolous  requests, 
fees  could  be  charged  for  record  searches. 

Moss  bumped  his  head  on  the  government 
secrecy  shield  during  his  first  term  in  Con¬ 
gress  when  the  Civil  Service  Commission 
refused  to  open  some  records  to  him. 

“I  decided  right  then  I  had  better  find  out 
about  the  ground  rules,”  he  said  in  a  recent 
interview.  “While  I  had  no  background  of 
law,  I  had  served  in  the  California  legisla¬ 
ture  and  such  a  thing  was  unheard  of.” 

(California  is  one  of  37  states  that  have 
open  records  laws.) 

Moss  was  given  a  unique  opportunity  to 
learn  the  ground  rules  in  his  second  term  in 
Congress  when  a  special  subcommittee  of 
Government  Operations  Committee  was  cre¬ 
ated  to  investigate  complaints  that  govern¬ 
ment  agencies  were  blocking  the  flow  of 
information  to  the  press  and  public. 

Although  only  a  junior  member  of  the 
committee.  Moss  had  already  impressed 
House  leaders  with  his  diligence  and  serious¬ 
ness  of  purpose  and  he  was  made  chairman 
of  the  new  subcommittee.  His  character¬ 
istics  proved  valuable  in  the  venture  he 
undertook. 

The  right  of  a  free  people  to  know  how 
their  elected  representatives  are  conducting 
the  public  business  has  been  taken  for 


granted  by  most  Americans.  But  the  Consti¬ 
tution  contains  no  requirement  that  the 
government  keep  the  people  informed. 

The  seeds  of  the  secrecy  controversy  were 
sown  during  the  first  session  of  Congress 
when  it  gave  the  executive  branch,  in  a 
“housekeeping”  act,  authority  to  prescribe 
rules  for  the  custody,  use  and  preservation 
of  its  record.  They  flourished  in  the  cli¬ 
mate  created  by  the  separation  of  the  execu¬ 
tive  and  legislative  functions  of  government. 

EXECUTIVE  PRIVn.EGE 

Since  George  Washington,  Presidents  have 
relied  on  a  vague  concept  called  “executive 
privilege"  to  withhold  from  Congress  infor¬ 
mation  they  feel  should  be  kept  secret  in 
the  national  interest. 

There  are  constitutional  problems  involved 
in  any  move  by  Congress  to  deal  with  that 
issue,  and  S.  1160  seeks  to  avoid  it  entirely. 

Moss,  acting  on  the  many  complaints  he . 
receives,  has  clashed  repeatedly  with  gov¬ 
ernment  officials  far  down  the  bureaucratic 
lines  who  have  claimed  “executive  privilege” 
in  refusing  to  divulge  information,  and  in 
1962  he  succeeded  in  getting  a  letter  from 
President  John  F.  Kennedy  stating  that  only 
the  President  would  invoke  it  in  the  future. 

President  Johnson  gave  Moss  a  similar 
pledge  last  year. 

BORNE  BY  NEWSPAPERMEN 

Until  the  Moss  subcommittee  entered  the 
field,  the  battle  against  government  secrecy 
had  been  borne  mainly  by  newspapermen. 

In  1953,  the  American  Society  of  News¬ 
paper  Editors  published  the  first  comprehen¬ 
sive  study  of  the  growing  restrictions  on 
public  access  to  government  records — a  book 
by  Harold  L.  Cross  entitled  “The  People’s 
Right  to  Know.” 

The  book  provided  the  basis  for  the  legis¬ 
lative  remedy  the  subcommittee  proceeded 
to  seek,  and  Cross  summed  up  the  idea  that 
has  driven  Moss  ever  since  when  he  said,  ‘the 
right  to  speak  and  the  right  to  print,  with¬ 
out  the  right  to  know,  are  pretty  empty.” 

World  War  II,  with  its  emphasis  on  secu¬ 
rity,  gave  a  tremendous  boost  to  the  trend 
toward  secrecy  and  so  did  the  activities  of 
the  late  Sen.  Joseph  McCarthy,  Republican, 
of  Wisconsin,  as  intimidated  officials  pursued 
anonymity  by  keeping  everything  they  could 
from  public  view.  Expansion  of  federal  ac¬ 
tivities  in  recent  years  made  the  problem  ever 
more  acute. 

In  1958,  Moss  and  the  late  Sen.  Tom  Hen¬ 
nings,  Democrat,  of  Missouri,  succeeded  in 
amending  the  old  “housekeeping”  law  to 
make  clear  it  did  not  grant  any  right  for 
agencies  to  withhold  their  records. 

Opposition  of  the  executive  branch  blocked 
any  further  congressional  action.  Moss, 
hoping  to  win  administration  support,  did 
not  push  his  bill  until  he  was  convinced 
this  year  it  could  not  be  obtained. 

Moss  feels  SI  160  marks  a  legislative  mile¬ 
stone  in  the  United  States. 

“For  the  first  time  in  the  nation’s  history," 
he  said  recently,  “the  people’s  right  to  know 
the  facts  of  government  will  be  guaranteed.” 

There  is  wide  agreement  with  this  view, 
but  warnings  against  too  much  optimism 
are  also  being  expressed. 

Noting  the  exemptions  written  into  the 
bill,  a  Capitol  Hill  veteran  observed,  “Any 
bureaucrat  worthy  of  the  name  should  be 
able  to  find  some  place  in  those  exemptions 
to  tuck  a  document  he  doesn’t  want  seen.” 

Mr.  SHRIVER.  Mr.  Speaker,  will  the 
gentleman  yield  ? 

Mr.  REID  of  New  York.  I  am  happy 
to  yield  to  the  gentleman  from  Kansas. 

Mr.  SHRIVER.  Mr.  Speaker,  I  rise  in 
support  of  S.  1160  which  clarifies  and 
strengthens  section  3  of  the  Administra¬ 
tive  Procedure  Act  relating  to  the  right  of 
the  public  to  information. 


Six  years  ago  when  President  Johnson 
was  Vice  President-elect  he  made  a  state¬ 
ment  before  the  convention  of  the  Asso¬ 
ciated  Press  Managing  Editors  Associa¬ 
tion  which  was  often  repeated  during 
hearings  on  this  bill.  He  declared: 

In  the  years  ahead,  those  of  us  in  the  ex¬ 
ecutive  branch  must  see  that  there  is  no 
smokescreen  of  secrecy.  The  people  of  a  free 
country  have  a  right  to  know  about  the  con¬ 
duct  of  their  public  affairs. 

Mr.  Speaker,  over  the  past  30  years 
more  and  more  power  has  been  concen¬ 
trated  in  the  Federal  Government  in 
Washington.  Important  decisions  are 
made  each  day  affecting  the  lives  of  every 
individual. 

\/Today  we  are  not  debating  the  merits 
of-  the  growth  of  Federal  Government. 
But  as  the  Government  grows,  it  is  es¬ 
sential  that  the  public  be  kept  aware  of 
what  it  is  doing.  Ours  is  still  a  system 
of  checks  and  balances.  Therefore  as  the 
balance  of  government  is  placed  more 
and  more  at  the  Federal  level,  the  check 
of  public  awareness  must  be  sharpened. 

For  more  than  a  decade  such  groups  as 
the  American  Newspaper  Publishers  As¬ 
sociation,  Sigma  Delta  Chi,  the  National 
Editorial  Association,  and  the  American 
Bar  Association  have  urged  enactment  of 
this  legislation.  More  than  a  year  ago 
the  Foreign  Operations  and  Government 
Information  Subcommittee  of  the  Com¬ 
mittee  on  Government  Operations  held 
extensive  hearings  on  this  legislation. 

At  that  time  Mr.  John  H.  Colburn,  edi¬ 
tor  and  publisher  of  the  Wichita,  Kans., 
Eagle  and  Beacon,  which  is  one  of  the 
outstanding  daily  newspapers  in  mid- 
America,  testified  in  behalf  of  the  Ameri¬ 
can  Newspaper  Publishers  Association. 

Mr.  Colburn  pointed  to  a  screen  of  se¬ 
crecy  which  is  a  barrier  to  reporters,  as 
representatives  of  the  public — to  citizens 
in  pursuit  of  information  vital  to  their 
business  enterprises — and  is  a  formida¬ 
ble  bander  to  many  Congressmen  seeking 
to  carry  out  their  constitutional 
functions. 

Mr.  Colburn,  in  testifying  before  the 
subcommittee,  stated: 

Let  me  emphasize  and  reiterate  the  point 
made  by  others  in  the  past:  Reporters  and 
editors  seek  no  special  privileges.  Our  con¬ 
cern  is  the  concern  of  any  responsible  citizen. 
We  recognize  that  certain  areas  of  informa¬ 
tion  must  be  protected  and  withheld  in  or¬ 
der  not  to  Jeopardize  the  security  of  this  Na¬ 
tion.  We  recognize  legitimate  reasons  for 
restricting  access  to  certain  other  categories 
of  information,  which  have  been  spelled  out 
clearly  in  the  proposed  legislation. 

What  disappoints  us  keenly — what  we  fail 
to  comprehend  is  the  continued  opposition 
of  Government  agencies  to  a  simple  con¬ 
cept.  That  is  the  concept  to  share  the  legiti¬ 
mate  business  of  the  public  with  the  people. 

In  calling  for  congressional  action  to 
protect  the  right  to  know  of  the  people, 
Mr.  Colburn  declared: 

Good  government  in  these  complex  periods 
needs  the  participation,  support  and  encour¬ 
agement  of  more  responsible  citizens. 
Knowing  that  they  can  depend  on  an  unre¬ 
stricted  flow  of  legitimate  information  would 
give  these  citizens  more  confidence  in  our 
agencies  and  policymakers.  Too  many  now 
feel  frustrated  and  perplexed. 

Therefore,  it  is  absolutely  essential  that 
Congress  take  this  step  to  further  protect 
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the  rights  of  the  people,  also  to  assure  more 
ready  access  by  Congress,  by  adopting  this 
disclosure  law. 


Mr.  Speaker,  John  Colburn  and  many 
other  interested  citizens  have  made  a 
strong  case  for  this  legislation.  It  is  re¬ 
grettable  that  it  has  been  bottled  up  in 
for  so  long  a  time, 
clarifies  and  protects  the  right 
(*of  the  public  to  essential  information. 
'  This  bill  revises  section  3  of  the  Admin¬ 
istrative  Procedure  Act  to  provide  a  true 
Federal  public  records  statute  by  requir¬ 
ing  the  availability,  to  any  member  of  the 
public,  of  all  of  the  executive  branch 
records  described  in  its  requirements,  ex¬ 
cept  those  involving  matters  which  are 
within  nine  stated  exemptions. 

Under  this  legislation,  if  a  request  for 
information  is  denied,  the  aggrieved  per¬ 
son  has  the  right  to  file  an  action  in  a 
district  court,  and  such  court  may  order 
the  production  of  any  agency  records 
that  are  improperly  withheld.  In  such  a 
trial,  the  burden  of  proof  is  correctly 
upon  the  agency. 

It  should  not  be  up  to  the  American 
public — or  the  press — to  fight  daily  bat¬ 
tles  just  to  find  out  how  the  ordinary 
business  of  their  government  is  being 
conducted.  It  should  be  the  responsi¬ 
bility  of  the  agencies  and  bureaus,  who 
conduct  this  business,  to  tell  them. 

We  have  heard  a  great  deal  in  recent 
times  about  a  credibility  gap  in  the  pro¬ 
nouncements  emanating  from  official 
Government  sources.  In  recent  years  we 
heard  an  assistant  secretary  of  defense 
defend  the  Government’s  right  to  lie. 
We  have  seen  increasing  deletion  of  testi¬ 
mony  by  administration  spokesmen  be¬ 
fore  congressional  committees  and  there 
has  been  question  raised  whether  this 
was  done  for  security  reasons  or  polit¬ 
ical  reasons. 

This  legislation  should  help  strengthen 
the  public’s  confidence  in  the  Govern¬ 
ment.  Our  efforts  to  strengthen  the 
public’s  confidence  in  the  Government. 
Our  efforts  to  strengthen  the  public’s 
right  to  know  should  not  stop  here.  As 
representatives  of  the  people  we  also 
should  make  sure  our  own  house  is  in 
order.  While  progress  has  been  made  in 
reducing  the  number  of  closed-door  com¬ 
mittee  sessions,  the  Congress  must  work 
to  further  reduce  so-called  executive 
sessions  of  House  and  Senate  commit¬ 
tees.  Serious  consideration  should  be 
given  to  televising  and  permitting  radio 
coverage  of  important  House  committee 
hearings. 

I  hope  that  the  Joint  Committee  on 
the  Organization  of  the  Congress  will 
give  serious  considerations  to  these  mat¬ 
ters  in  its  recommendations  and  report. 

(Mr.  SHRIVER  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 


.  committee 
V/  This  bill 


Mr.  REID  of  New  York.  Mr.  Speaker, 
I  yield  the  remainder  of  my  time  to  the 
gentleman  from  Illinois  [Mr.  Rumsfeld]. 

Mr.  MONAGAN.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  RUMSFELD.  I  am  happy  to 
yield  to  the  distinguished  gentleman 
from  Connecticut,  who  serves  on  this 
subcommittee. 


Mr.  MONAGAN.  Mr.  Speaker,  I 
wish  to  express  my  support  for  this  leg¬ 
islation  and  also  to  commend  the  chair¬ 
man  of  our  subcommittee,  who  has  lit¬ 
erally  come  from  his  doctor’s  care  to  be 
here  today  to  lead  the  House  in  the  ac¬ 
ceptance  of  this  monumental  piece  of 
legislation.  His  work  has  been  the  sine 
qua  non  in  bringing  this  important  leg¬ 
islation  to  fruition. 

Mr.  Speaker,  I  am  happy  to  support 
S.  1160,  an  act  to  clarify  and  protect  the 
right  of  the  public  to  information. 

This  legislation  is  a  landmark  in  the 
constant  struggle  in  these  days  of  big 
government  to  preserve  for  the  people 
access  to  the  information  possessed  by 
( their  own  servants.  Certainly  it  is  im- 
'  possible  to  vote  intelligently  on  issues 
i  unless  one  knows  all  the  facts  surround¬ 
ing  them  and  it  is  to  keep  the  public 
properly  informed  that  this  legislation  is 
offered  today. 

I  should  like  to  take  this  opportunity 
to  congratulate  our  chairman,  the  gen¬ 
tleman  from  California  [Mr.  Moss]  on 
the  passage  of  this  significant  bill.  Over 
the  years  he  has  fought  courageously  and 
relentlessly  against  executive  coverup 
of  information  which  should  be  avail¬ 
able  to  the  people.  The  reporting  and 
passage  of  this  bill  have  come  only  after 
many  years  of  constant  work  by  the 
gentleman  from  California  and  as  we 
send  this  bill  to  the  President  for  signa¬ 
ture  our  chairman  should  feel  proud  in 
the  significant  role  that  he  has  played 
in  raising  permanent  standards  of  regu¬ 
lations  on  the  availability  of  public  in¬ 
formation.  This  is  a  noteworthy  ac¬ 
complishment  and  will  do  much  to 
maintain  popular  control  of  our  growing 
bureaucracy. 

I  am  happy  to  have  worked  with  the 
Subcommittee  on  Foreign  Operations 
and  Government  Information  and  with 
the  House  Committee  on  Government 
Operations  on  this  bill  and  to  have 
shared  to  some  degree  in  the  process 
which  has  refined  this  legislation,  ob¬ 
tained  concurrence  of  the  executive 
branch  and  reaches  its  culmination  now. 

(Mr.  MONAGAN  asked  and  was 
given  permission  to  revise  and  extend 
his  remarks.) 

Mr.  HARDY.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  RUMSFELD.  I  am  happy  to 
yield  to  the  distinguished  gentleman 
from  Virginia,  who  also  served  on  the 
Subcommittee  on  Government  Informa¬ 
tion. 

Mr.  HARDY.  I  thank  my  good  friend 
for  yielding  and  commend  him  for  his 
work  on  this  bill. 

Mr.  Speaker,  I  just  wish  to  express  my 
support  for  this  measure.  I  should  like 
for  the  Members  of  the  House  to  know 
that  I  wholeheartedly  support  it,  and 
that  I  am  particularly  happy  the  chair¬ 
man  of  our  subcommittee,  the  gentleman 
from  California  [Mr.  Moss]  is  back  with 
us  today.  I  know  he  has  not  been  in 
good  health  recently,  and  I  am  happy  to 
see  him  looking  so  well.  I  congratulate 
him  for  the  fine  job  he  has  done  on  this 
most  important  subject  and  I  am  glad  to 
have  been  privileged  to  work  with  him 
on  the  subcommittee. 


Mr.  GROSS.  Mr.  Speaker,  wifi  the 
gentleman  yield? 

Mr.  RUMSFELD.  I  yield  to  the  gen¬ 
tleman  from  Iowa. 

Mr.  GROSS.  I  join  my  friend,  the 
gentleman  from  Illinois,  in  support  of 
this  legislation,  but  I  want  to  add  that  it 
will  be  up  to  the  Congress,  and  particu¬ 
larly  to  the  committee  which  has  brought 
the  legislation  before  the  House,  to  see  to 
it  that  the  agencies  of  Government  con¬ 
form  to  this  mandate  of  Congress.  It  will 
be  meaningless  unless  Congress  does  do 
a  thorough  oversight  job,  and  I  have  in 
mind  the  attempt  already  being  made  to 
destroy  the  effectiveness  of  the  General 
Accounting  Office  as  well  as  the  efforts 
of  the  Defense  Department  to  hide  the 
facts. 

Mr.  RUMSFELD.  The  gentleman’s 
comments  are  most  pertinent.  Certainly 
it  has  been  the  nature  of  Government  to 
play  down  mistakes  and  to  promote  suc¬ 
cesses.  This  has  been  the  case  in  the  past 
administrations.  Very  likely  this  will  be 
true  in  the  future. 

There  is  no  question  but  that  S.  1160 
will  not  change  this  phenomenon.  Rath¬ 
er,  the  bill  will  make  it  considerably  more 
difficult  for  secrecy-minded  bureaucrats 
to  decide  arbitrarily  that  the  people 
should  be  denied  access  to  information 
on  the  conduct  of  Government  or  on  how 
an  individual  Government  official  is  han¬ 
dling  his  job. 

Mr.  Speaker,  the  problem  of  excessive 
restrictions  on  access  to  Government  in¬ 
formation  is  a  nonpartisan  problem,  as 
the  distinguished  chairman,  the  gentle¬ 
man  from  California  [Mr.  Moss]  has 
said.  No  matter  what  party  has  held  the 
political  power  of  Government,  there 
have  been  attempts  to  cover  up  mistakes 
and  errors. 

Significantly,  S.  1160  provides  for  an 
appeal  against  arbitrary  decisions  by 
spelling  out  the  ground  rules  for  access  to 
Government  information,  and,  by  pro¬ 
viding  for  a  court  review  of  agency  deci¬ 
sions  under  these  groundrules,  S.  1160 
assures  public  access  to  information 
which  is  basic  to  the  effective  operation 
of  a  democratic  society. 

The  legislation  was  initially  opposed 
by  a  number  of  agencies  and  depart¬ 
ments,  but  following  the  hearings  and  is¬ 
suance  of  the  carefully  prepared  re¬ 
port — which  clarifies  legislative  intent — 
much  of  the  opposition  seems  to  have 
subsided.  There  still  remains  some  op¬ 
position  on  the  part  of  a  few  Government 
administrators  who  resist  any  change  in 
the  routine  of  government.  They  are 
familiar  with  the  inadequacies  of  the 
present  law,  and  over  the  years  have 
learned  how  to  take  advantage  of  its 
vague  phrases.  Some  possibly  believe 
they  hold  a  vested  interest  in  the  ma¬ 
chinery  of  their  agencies  and  bureaus, 
and  there  is  resentment  to  any  attempt 
to  oversee  their  activities  either  by  the 
public,  the  Congress  or  appointed  De¬ 
partment  heads. 

But  our  democratic  society  is  not 
based  upon  the  vested  interests  of  Gov¬ 
ernment  employees.  It  is  based  upon 
the  participation  of  the  public  who  must 
have  full  access  to  the  facts  of  Govern- 
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ment  to  select  intelligently  their  repre¬ 
sentatives  to  serve  in  Congress  and  in  the 
White  House.  This  legislation  provides 
the  machinery  for  access  to  government 
information  necessary  for  an  informed, 
intelligent  electorate. 

Mr.  Speaker,  it  is  a  great  privilege  for 
me  to  be  able  to  speak  on  behalf  of  Sen¬ 
ate  bill  1160,  the  freedom-of-informa- 
tion  bill,  which  provides  for  establish¬ 
ment  of  a  Federal  public  records  law. 

I  believe  that  the  strong  bipartisan 
support  enjoyed  by  S.  1160  is  indicative 
of  its  merits  and  of  its  value  to  the  Na¬ 
tion.  Twice  before,  in  1964  and  1965, 
the  U.S.  Senate  expressed  its  approval 
of  this  bill.  On  March  30,  1966,  the 
House  Subcommittee  on  Foreign  Opera¬ 
tions  and  Government  Information  fa¬ 
vorably  reported  the  bill,  and  on  April  27, 
1966,  the  House  Committee  on  Govern¬ 
ment  Operations  reported  the  bill  out 
with  a  do-pass  recommendation.  It  re¬ 
mains  for  the  House  of  Representatives 
to  record  its  approval  and  for  the  Pres¬ 
ident  to  sign  the  bill  into  law. 

I  consider  this  bill  to  be  one  of  the 
most  important  measures  to  be  consid¬ 
ered  by  Congress  in  the  past  20  years. 
The  bill  is  based  on  three  principles: 

First,  that  public  records,  which  are 
evidence  of  official  government  action, 
are  public  property,  and  that  there 
should  be  a  positive  obligation  to  dis¬ 
close  this  information  upon  request. 

Second,  this  bill  would  establish  a 
procedure  to  guarantee  individuals  access 
to  specific  public  records,  through  the 
courts  if  necessary. 

Finally,  the  bill  would  designate  cer¬ 
tain  categories  of  official  records  exempt 
from  the  disclosure  requirement. 

I  believe  it  is  important  also  to  state 
what  the  bill  is  not.  The  bill  does  not 
affect  the  relationship  between  the  exec¬ 
utive  and  legislative  branches  of  Govern¬ 
ment.  The  report  and  the  legislation 
itself  specifically  point  out  that  this 
legislation  deals  with  the  executive 
branch  of  the  Federal  Government  in  its 
relationship  to  all  citizens,  to  all  people 
of  this  country. 

The  very  special  relationship  between 
the  executive  and  the  legislative 
branches  is  not  affected  by  this  legisla¬ 
tion. 

As  the  bill  and  the  report  both  state: 

Members  of  the  Congress  have  all  of  the 
rights  of  access  guaranteed  to  “any  person” 
by  S.  1160,  and  the  Congress  has  additional 
rights  of  access  to  all  Government  informa¬ 
tion  which  it  deems  necessary  to  carry  out 
its  functions. 

Mr.  SKUBITZ.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  RUMSFELD.  I  yield  to  the  gen¬ 
tleman  from  Kansas  who  has  been  very 
active  in  behalf  of  this  legislation. 

(Mr.  SKUBITZ  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  SKUBITZ.  Mr.  Speaker,  I  rise  in 
support  of  S.  1160.  Passage  of  this  legis¬ 
lation  will  create  a  more  favorable 
climate  for  the  peoples  right  to  know — 
a  right  that  has  too  long  languished  in 
an  environment  of  bureaucratic  negativ¬ 
ism  and  indifference. 

From  the  beginning  of  our  Republic 
until  now,  Federal  agencies  have  wrong¬ 


fully  withheld  information  from  mem¬ 
bers  of  the  electorate.  This  is  intolerable 
in  a  form  of  government  where  the  ulti¬ 
mate  authority  must  rest  in  the  consent 
of  government. 

Democracy  can  only  operate  effectively 
when  the  people  have  the  knowledge  upon 
which  to  base  an  intelligent  vote. 

The  bill  grants  authority  to  the  Fed¬ 
eral  district  court  to  order  production 
of  records  improperly  withheld  and 
shifts  the  burden  of  proof  to  the  agency 
which  chooses  to  withold  information. 

If  nothing  else,  this  provision  will  im¬ 
bue  Government  employees  with  a  sense 
of  caution  about  placing  secrecy  stamps 
on  documents  that  a  court  might  order  to 
be  produced  at  a  later  time.  Thus  in¬ 
efficiency  or  worse  will  be  less  subject  to 
concealment. 

Mr.  QUIE.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  RUMSFELD.  I  am  happy  to  yield 
to  the  gentleman  from  Minnesota. 

Mr!  QUIE.  Mr.  Speaker,  may  I  ask 
the  gentleman,  will  this  enable  a  Member 
of  Congress  to  secure  the  names  of  peo¬ 
ple  who  work  for  the  Post  Office  Depart¬ 
ment  or  any  other  department? 

Mr.  RUMSFELD.  I  know  the  gentle¬ 
man  almost  singlehandedly  worked  very 
effectively  to  bring  about  the  disclosure 
of  such  information  at  a  previous  point 
in  time.  It  is  certainly  my  opinion,  al¬ 
though  the  courts  would  ultimately  make 
these  decisions,  that  his  efforts  would 
have  been  unnecessary  had  this  bill  been 
the  law.  Certainly  there  is  no  provision 
in  this  legislation  that  exempts  from  dis¬ 
closure  the  type  of  information  to  which 
the  gentleman  refers  that  I  know  of. 

Mr.  QUIE.  I  thank  the  gentleman 
and  want  to  commend  him  on  the  work 
he  has  done  in  bringing  out  this  legisla¬ 
tion.  I  believe  it  is  an  excellent  bill. 

GENERAL  LEAVE  TO  EXTEND 

Mr.  REID  of  New  York.  Mr.  Speaker, 
will  the  gentleman  yield  to  me  for  1 
second? 

Mr.  RUMSFELD.  I  am  happy  to  yield 
to  the  gentleman  from  New  York,  who 
serves  as  the  ranking  minority  member 
of  the  subcommittee. 

Mr.  REID  of  New  York.  Mr.  Speaker, 
in  order  that  the  gentleman  may  com¬ 
plete  his  statement,  may  I  ask  unanimous 
consent  that  any  Member  of  the  House 
may  have  5  legislative  days  in  which  to 
include  his  thoughts  and  remarks  in  the 
Record  on  this  bill? 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  New 
York? 

There  was  no  objection. 

Mr.  RUMSFELD.  Mr.  Speaker,  in  the 
seconds  remaining,  I  do  want  to  com¬ 
mend  my  colleague  and  good  friend,  the 
gentleman  from  California.  As  the  able 
chairman  of  this  subcommittee,  he  has 
worked  diligently  and  effectively  these 
past  11  years  to  secure  a  very  important 
right  for  the  people  of  this  country. 
Bringing  this  legislation  to  the  floor  to¬ 
day  is  a  proper  tribute  to  his  efforts. 
Certainly  his  work  and  the  work  of 
others  whose  names  have  been  men¬ 
tioned,  the  gentleman  from  Michigan, 
now  a  Member  of  the  other  body,  Mr. 
Griffin,  who  served  so  effectively  as 


ranking  minority  member  of  our  sub¬ 
committee  and  the  ranking  minority 
member  of  our  full  committee,  the 
gentlewoman  from  New  Jersey  [Mrs. 
Dwyer],  all  shared  in  the  effort  and 
work  that  resulted  in  this  most  impor¬ 
tant  and  throughtful  piece  of  legislation. 

Mr.  Speaker,  I  do  wish  to  make  one 
other  point  about  the  bill.  This  bill  is 
not  to  be  considered,  I  think  it  is  safe  to 
say  on  behalf  of  the  members  of  the  com¬ 
mittee,  a  withholding  statute  in  any 
sense  of  the  term.  Rather,  it  is  a  dis¬ 
closure  statute.  This  legislation  is  in¬ 
tended  to  mark  the  end  of  the  use  of  such 
phrases  as  “for  good  cause  found,” 
“properly  and  directly  concerned,”  and 
“in  the  public  interest,”  which  are  all 
\  phrases  which  have  been  used  in  the  past 
by  individual  officials  of  the  executive 
branch  in  order  to  justify,  or  at  least  to 
seem  to  justify,  the  withholding  of  in¬ 
formation  that  properly  belongs  in  the 
hands  of  the  public.  It  is  our  intent  that 
the  courts  interpret  this  legislation 
broadly,  as  a  disclosure  statute  and  not 
as  an  excuse  to  withhold  information 
from  the  public. 

I  must  add,  that  disclosure  of  Govern¬ 
ment  information  is  particularly  impor¬ 
tant  today  because  Government  is  be¬ 
coming  involved  in  more  and  more  as¬ 
pects  of  every  citizen’s  personal  and  busi¬ 
ness  life,  and  so  the  access  to  information 
about  how  Government  is  exercising  its 
trust  becomes  increasingly  important. 
Also,  people  are  so  busy  today  bringing 
up  families,  making  a  living,  that  it  is  in¬ 
creasingly  difficult  for  a  person  to  keep 
informed.  The  growing  complexity  of 
Government  itself  makes  it  extremely 
difficult  for  a  citizen  to  become  and  re¬ 
main  knowledgeable  enough  to  exercise 
his  responsibilities  as  a  citizen;  without 
Government  secrecy  it  is  difficult,  with 
Government  secrecy  it  is  impossible. 

Of  course,  withholding  of  information 
by  Government  is  not  new.  The  Federal 
Government  was  not  a  year  old  when 
Senator  Maclay  of  Pennsylvania  asked 
the  Treasury  Department  for  the  receipts 
Baron  von  Steuben  had  given  for  funds 
advanced  to  him.  Alexander  Hamilton 
refused  the  request. 

In  the  United  States,  three  centuries  of 
progress  can  be  seen  in  the  area  of  access 
to  Government  information.  Based  on 
the  experience  of  England,  the  Founders 
of  our  Nation  established — by  law  and  by 
the  acknowledgment  of  public  men — the 
theory  that  the  people  have  a  right  to 
know.  At  local.  State,  and  Federal  levels 
it  has  been  conceded  that  the  people  have 
a  right  to  information. 

James  Russell  Wiggins,  editor  of  the 
Washington  Post,  argues  eloquently 
against  Government  secrecy  in  his  book, 
“Freedom  or  Secrecy.”  He  says: 

We  began  the  century  with  a  free  govern¬ 
ment — as  free  as  any  ever  devised  and  oper¬ 
ated  by  man.  The  more  that  government  be¬ 
comes  secret,  the  less  it  remains  free.  To 
diminish  the  people’s  information  about  gov¬ 
ernment  is  to  diminish  the  people’s  participa¬ 
tion  in  government.  The  consequences  of 
secrecy  are  not  less  because  the  reasons  for 
secrecy  are  more.  The  ill  effects  are  the  same 
whether  the  reasons  for  secrecy  are  good  or 
bad.  The  arguments  for  more  secrecy  may  be 
good  arguments  which,  in  a  world  that  is 
menaced  by  Communist  imperialism,  we  can- 
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not  altogether  refute.  They  are,  neverthe¬ 
less,  arguments  for  less  freedom. 

In  August  of  1822,  President  James 
Madison  said: 

Knowledge  will  forever  govern  Ignorance. 
And  a  people  who  mean  to  be  their  own  gov¬ 
ernors,  must  arm  themselves  with  the  power 
knowledge  gives.  A  popular  government 
without  popular  information  or  the  means  of 
acquiring  it,  is  but  a  prologue  to  a  farce  or 
a  tragedy,  or  perhaps  both. 

Thomas  Jefferson,  in  discussing  the  ob¬ 
ligation  of  the  press  to  criticize  and  over¬ 
see  the  conduct  of  Government  in  the  in¬ 
terest  of  keeping  the  public  informed, 
said: 

Were  it  left  to  me  to  decide  whether  we 
should  have  a  government  without  news¬ 
papers  or  newspaper  without  government,  I 
should  not  hesitate  for  a  moment  to  prefer 
the  latter.  No  government  ought  to  be  with¬ 
out  censors;  and  where  the  press  is  free,  none 
ever  will. 

President  Woodrow  Wilson  said  in 
1913: 

Wherever  any  public  business  is  transacted, 
wherever  plans  affecting  the  public  are  laid, 
or  enterprises  touching  the  public  welfare, 
comfort  or  convenience  go  forward,  wherever 
political  programs  are  formulated,  or  candi¬ 
dates  agreed  on — over  that  place  a  voice  must 
speak,  with  the  divine  prerogative  of  a  peo¬ 
ple’s  will,  the  words:  “Let  there  be  light.” 

House  Report  No.  1497,  submitted  to 
the  House  by  the  Committe  on  Govern¬ 
ment  Operations  to  accompany  S.  1160, 
concludes : 

A  democratic  society  requires  an  informed, 
intelligent  electorate,  and  the  intelligence 
of  the  electorate  varies  as  the  quantity  and 
quality  of  its  information  varies.  A  danger 
signal  to  our  democratic  society  in  the  Unit¬ 
ed  States  is  the  fact  that  such  a  political 
truism  needs  repeating.  And  repeated  it  is, 
in  textbooks  and  classrooms,  in  newspapers 
and  broadcasts. 

The  repetition  is  necessary  because  the 
ideals  of  our  democratic  society  have  out¬ 
paced  the  machinery  which  makes  that  so¬ 
ciety  work.  The  needs  of  the  electorate 
have  outpaced  the  laws  which  guarantee 
public  access  to  the  facts  in  government. 
In  the  time  it  takes  for  one  generation  to 
grow  up  and  prepare  to  join  the  councils  of 
government — from  1946  to  1966 — the  law 
which  was  designed  to  provide  public  in¬ 
formation  about  government  has  become  the 
government’s  major  shield  of  secrecy. 

S.  1160  will  correct  this  situation.  It 
provides  the  necessary  machinery  to  assure 
the  availability  of  government  information 
necessary  to  an  informed  electorate. 

Mr.  Speaker,  I  was  interested  to  learn 
that  Leonard  H.  Marks,  Director  of  the 
U.S.  Information  Agency — USIA — re¬ 
cently  suggested  before  the  Overseas 
Press  Club  in  New  York  City  the 
development  of  a  treaty  “guaranteeing 
international  freedom  of  information.” 
To  be  sure,  this  is  a  commendable  sug¬ 
gestion,  and  one  which  I  would  be  de¬ 
lighted  to  hear  more  about.  For  the  time 
being,  however,  I  am  concerned  with  the 
freedom-of-information  question  here 
in  the  United  States.  Here  is  our  basic 
challenge.  And  it  is  one  which  we  have 
a  responsibility  to  accept. 

The  political  organization  that  goes  by 
the  name  of  the  United  States  of  Amer¬ 
ica  consists  of  thousands  of  governing 
units.  It  is  operated  by  millions  of 
elected  and  appointed  officials.  Our 
Government  is  so  large  and  so  compli¬ 


cated  that  few  understand  it  well  and 
others  barely  understand  it  at  all.  Yet, 
we  must  understand  it  bo  make  it  func¬ 
tion  better. 

In  this  country  we  have  placed  all  our 
faith  on  the  intelligence  and  interest  of 
the  people.  We  have  said  that  ours  is  a 
Government  guided  by  citizens.  From 
this  it  follows  that  Government  will  sei’ve 
us  well  only  if  the  citizens  are  well  in¬ 
formed. 

Our  system  of  government  is  a  testi¬ 
mony  to  our  belief  that  people  will  find 
their  way  to  right  solutions  given  suffi¬ 
cient  information.  This  has  been  a  mag- 
nificient  gamble,  but  it  has  worked. 

The  passage  by  the  House  of  S.  1160 
ts  an  important  step  toward  insuring  an 
informed  citizenry  which  can  support  or 
oppose  public  policy  from  a  position  of 
understanding  and  knowledge. 

The  passage  of  S.  1160  will  be  an  in¬ 
vestment  in  the  future;  an  investment 
which  will  guarantee  the  continuation 
of  our  free  systems  guided  by  the  people. 

Mr.  Speaker,  I  urge  the  passage  of  this 
legislation.  It  merits  the  enthusiastic 
support  of  each  Member  of  the  House  of 
Representatives. 

(Mr.  RUMSFELD  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  HALL.  Mr.  Speaker,  will  the  gen¬ 
tleman  yield? 

Mr.  RUMSFELD.  I  will  be  happy  to 
yield  to  the  distinguished  gentleman 
from  Missouri. 

Mr.  HALL.  Mr.  Speaker,  I  appreciate 
the  gentleman’s  comments.  I  hardly  see 
how  it  can  help  but  improve  the  practice 
of  separation  of  the  powers  as  it  is  con¬ 
ducted  in  the  executive  branch  of  the 
Government.  However,  in  the  days  of 
the  right  to  lie  rather  than  no  comment 
and  in  the  days  when  reportorial  services 
are  being  asked  to  be  the  handmaidens 
of  Government  rather  than  give  them 
full  disclosure,  I  think  it  is  important  to 
have  this  legislation. 

Mr.  Speaker,  I  want  to  express  my 
•^strong  support,  and  to  urge  the  support 
|pf  my  colleagues  for  the  freedom  of  in¬ 
formation  bill,  designed  to  protect  the 
right  of  the  public  to  information  re¬ 
lating  to  the  actions  and  policies  of  Fed¬ 
eral  agencies.  This  bill  has  been  a  long 
time  in  coming,  too  long  I  might  add, 
since  the  withholding  of  information,  it 
is  designed  to  prevent,  has  been  a  fact  of 
life  under  the  present  administration. 

I  believe  this  bill  is  one  of  the  most 
important  pieces  of  legislation  to  be  con¬ 
sidered  by  Congress,  and  I  support  its 
enactment  100  percent. 

As  in  all  such  bills,  however,  the  mere 
passage  of  legislation  will  not  insure  the 
freedom  of  information  which  we  hope 
to  achieve.  For  there  are  many  ways  by 
which  executive  agencies,  determined  to 
conceal  public  information,  can  do  so,  if 
and  when  they  desire.  Where  there  is  a 
will,  there  is  a  way,  and  while  this  bill 
will  make  that  way  more  difficult,  it  will 
take  aggressive  legislative  review  and 
oversight  to  insure  the  public’s  right  to 
know. 

To  Indicate  the  challenge  that  lies 
ahead,  I  need  only  refer  again  to  an 
article  from  the  Overseas  Press  Club 
publication  Dateline  66,  which  I  in¬ 


serted  in  the  Congressional  Record  on 
May  12.  Assistant  Secretary  of  Defense 
for  Public  Affairs  Arthur  Sylvester  was 
quoted  by  CBS  Correspondent  Morely 
Safer  as  saying  at  a  background  meeting 
that — 

Anyone  who  expects  a  public  official  to 
tell  the  truth  is  stupid — 

And  as  if  to  emphasize  his  point,  Syl¬ 
vester  was  quoted  as  saying,  again: 

Did  you  hear  that?  Stupid! 

Subsequently,  at  Mr.  Sylvester’s  re¬ 
quest,  I  inserted  his  letter  in  reply  to 
the  charge,  but,  since  that  occasion,  at 
least  four  other  correspondents  have 
confirmed  the  substance  of  Morely 
Safer’s  charges,  and  to  this  date  to  my 
knowledge,  not  a  single  correspondent 
present  at  that  meeting  in  July  of  1965, 
has  backed  up  the  Sylvester  so-called 
denial. 

So,  I  repeat  that  the  passage  of  this 
legislation  will  not,  in  itself,  insure  the 
public’s  right  to  know,  but  it  is  an  im¬ 
portant  first  step  in  that  direction.  As 
long  as  there  are  people  in  the  adminis¬ 
tration  who  wish  to  cover  up  or  put 
out  misleading  information,  it  will  take 
vigorous  action  by  the  Congress  and  the 
Nation’s  press  to  make  our  objectives 
a  reality.  Passage  of  this  bill  is  a  great 
step,  on  the  part  of  the  legislative 
branch  of  the  U.S.  Government,  toward 
proper  restoration  of  the  tried  and  true 
principle  of  separation  of  powers. 

Mr.  DOLE.  Mr.  Speaker,  will  the 
gentleman  yield  to  me? 

Mr.  RUMSFELD.  I  will  be  happy  to 
yield  to  the  distinguished  gentleman 
from  Kansas,  who  also  serves  on  the 
Special  Subcommittee  on  Government 
Information. 

(Mr.  DOLE  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  DOLE.  Mr.  Speaker,  I  rise  in 
support  of  S.  1160,  which  would  clarify 
and  protect  the  right  of  the  public  to 
information. 

Since  the  beginnings  of  our  Republic, 
the  people  and  their  elected  Represent¬ 
atives  in  Congress  have  been  engaged  in 
a  sort  of  ceremonial  contest  with  the 
executive  bureaucracy  over  the  freedom- 
of-information  issue.  The  dispute  has, 
to  date,  failed  to  produce  a  practical 
result. 

Government  agencies  and  Federal  offi¬ 
cials  have  repeatedly  refused  to  give  in¬ 
dividuals  information  to  which  they  were 
entitled  and  the  documentation  of  such 
unauthorized  withholding — from  the 
press,  the  public,  and  Congress — is  vol¬ 
uminous.  However,  the  continued  recital 
of  cases  of  secrecy  will  never  determine 
the  basic  issue  involved,  for  the  point  has 
already  been  more  than  proven.  Any 
circumscription  of  the  public’s  right  to 
know  cannot  be  arrived  at  by  congres¬ 
sional  committee  compilations  of  in¬ 
stances  of  withholding,  nor  can  it  be 
fixed  by  presidential  fiat.  At  some  point 
we  must  stop  restating  the  problem,  au¬ 
thorizing  investigations,  and  holding 
hearings,  and  come  to  grips  with  the 
problem. 

In  a  democracy,  the  public  must  be 
well  informed  if  it  is  to  intelligently  exer¬ 
cise  the  franchise.  Logically,  there  is 
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little  room  for  secrecy  in  a  democracy. 
But,  we  must  be  realists  as  well  as  ra¬ 
tionalists  and  recognize  that  certain 
Government  information  must  be  pro¬ 
tected  and  that  the  right  of  individual 
privacy  must  be  respected.  It  is  gen¬ 
erally  agreed  that  the  public’s  knowledge 
of  its  Government  should  be  as  complete 
as  possible,  consonant  with  the  public 
interest  and  national  security.  The  Pres¬ 
ident  by  virtue  of  his  constitutional  pow¬ 
ers  in  the  fields  of  foreign  affairs  and 
national  defense,  without  question,  has 
some  derived  authority  to  keep  secrets. 
But  we  cannot  leave  the  determination 
of  the  answers  to  some  arrogant  or  whim¬ 
sical  bureaucrat — they  must  be  written 
into  law. 

To  that  end,  I  joined  other  members  of 
this  House  in  introducing  and  supporting 
legislation  to  establish  a  Federal  public 
records  law  and  to  permit  court  enforce¬ 
ment  of  the  people’s  right  to  know. 

This  bill  would  require  every  agency  of 
the  Federal  Government  to  “make  all  its 
records  promptly  available  to  any  per¬ 
son,’’  and  provides  for  court  action  to 
guarantee  the  right  of  access.  The  pro¬ 
posed  law  does,  however,  protect  nine 
categories  of  sensitive  Government  in¬ 
formation  which  would  be  exempted. 

The  protected  categories  are  matters — 

(1)  specifically  required  by  Executive 
order  to  be  kept  secret  in  the  interest  of  the 
national  defense  or  foreign  policy; 

(2)  related  solely  to  the  internal  personnel 
rules  and  practices  of  any  agency; 

(3)  specifically  exempted  from  disclosure 
by  statute; 

(4)  trade  secrets  and  commercial  or  finan¬ 
cial  information  obtained  from  any  person 
and  privileged  or  confidential; 

(5)  interagency  or  intra-agency  memo¬ 
randa  or  letters  which  would  not  be  avail¬ 
able  by  law  to  a  private  party  in  litigation 
with  the  agency; 

(6)  personnel  and  medical  files  and  simi¬ 
lar  files,  the  disclosure  of  which  would  con¬ 
stitute  a  clearly  unwarranted  invasion  of 
personal  privacy; 

(7)  investigatory  files  compiled  for  law 
enforcement  purposes  except  to  the  extent 
available  by  law  to  a  private  party; 

(8)  contained  in  or  related  to  examina¬ 
tion,  operating,  or  condition  reports  pre¬ 
pared  by,  on  behalf  of,  or  for  the  use  of  any 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions;  and 

(9)  geological  and  geophysical  informa¬ 
tion  and  data  (including  maps)  concerning 
wells. 

The  bill  gives  full  recognition  to  the 
fact  that  the  President  must  at  times  act 
in  secret  in  the  exercise  of  his  constitu¬ 
tional  duties  when  it  exempts  from  avail¬ 
ability  to  the  public  matters  that  are 
“specifically  required  by  Executive  order 
to  be  kept  secret  in  the  interest  of  the 
national  defense  or  foreign  policy.” 

Thus,  the  bill  takes  into  consideration 
the  right  to  know  of  every  citizen  while 
affording  the  safeguards  necessary  to  the 
effective  functioning  of  Government. 
The  balances  have  too  long  been 
weighted  in  the  direction  of  executive 
discretion,  and  the  need  for  clear  guide¬ 
lines  is  manifest.  I  am  convinced  that 
the  answer  lies  in  a  clearly  delineated 
and  justiciable  right  to  know. 

This  bill  is  not  perfect,  and  some 
critics  predict  it  will  cause  more  con¬ 
fusion  without  really  enhancing  the 
public’s  right  to  know.  In  my  opinion,  it 


is  at  least  a  step  in  the  right  direction 
and,  as  was  stated  in  an  editorial  in  the 
Monday,  June  13,  issue  of  the  Wichita 
Eagle: 

It’s  higb  time  this  bill  became  law.  It 
should  have  been  enacted  years  ago.  Every¬ 
one  who  is  interested  in  good  government 
and  his  own  rights  must  hope  that  its  pas¬ 
sage  and  the  President’s  approval  will  be 
swift. 

Mr.  JOELSON.  Mr.  Speaker,  I  am 
pleased  to  support  this  legislation  which 
protects  the  right  of  the  public  to  infor¬ 
mation.  I  believe  that  in  a  democracy,  it 
is  vital  that  public  records  and  proceed¬ 
ings  must  be  made  available  to  the  pub¬ 
lic  in  order  that  we  have  a  fully  informed 
citizenry.  I  think  that  the  only  time 
that  information  should  be  withheld  is 
where  there  are  overriding  considera¬ 
tions  of  national  security  which  require 
secrecy,  where  disclosure  might  result  in 
an  unwarranted  invasion  of  personal 
privacy,  impede  investigation  for  law  en¬ 
forcement  purposes,  or  divulge  valuable 
trade  or  commercial  secrets. 

Mr.  ROSENTHAL.  Mr.  Speaker,  as  a 
member  of  the  House  Committee  on  Gov¬ 
ernment  Operations,  I  am  particularly 
anxious  to  offer  my  strongest  support  for 
this  measure,  S.  1160,  and  praise  for 
its  cosponsor,  the  gentleman  from  Cali¬ 
fornia  [Mr.  Moss] .  I  would  also  like  to 
offer  my  thanks  to  our  distinguished 
chairman,  the  gentleman  from  Illinois 
[Mr.  Dawson]  for  his  firm  leadership  in 
bringing  this  measure  before  the  House. 

In  S.  1160,  we  have  a  chance  to  mod¬ 
ernize  the  machinery  of  Government  and 
in  so  doing,  further  Insure  a  fundamen¬ 
tal  political  right.  Democracies  derive 
legitimacy  from  the  consent  of  the  gov¬ 
erned.  And  consent  is  authoritative 
when  it  is  informed.  In  assuring  the 
right  of  the  citizenry  to  know  the  work 
of  its  Government,  therefore,  we  provide 
a  permanent  check  and  review  of  power. 
And,  as  many  of  us  on  both  sides  of  the 
aisle  have  pointed  out,  the  continuous 
growth  of  Federal  powers — particularly 
that  of  the  executive  branch — can  be 
cause  for  general  concern. 

It  is  the  disposition  of  bureaucracies  to 
grow.  And  frequently,  they  cover  and 
conceal  many  of  their  practices.  Insti¬ 
tutions  as  well  as  people  can  be  ruled  by 
self-interest. 

Accordingly,  the  House  Government 
Operations  Committee,  and  its  Subcom¬ 
mittee  on  Foreign  Operations  and  Gov¬ 
ernment  Information,  have  given  par¬ 
ticular  attention  to  the  information  poli¬ 
cies  of  our  executive  agencies.  Through 
extensive  study,  the  committee  has 
found  important  procedural  loopholes 
which  permit  administrative  secrecy  and 
thus  threaten  the  public’s  right  to  know. 
Continued  vigilance  in  this  area  has,  for 
example,  revised  the  notorious  house¬ 
keeping  statute  which  allowed  agencies  to 
withhold  certain  records.  Similar  pres¬ 
sure  from  Congress  resulted  in  President 
Kennedy’s  and  President  Johnson’s  limi¬ 
tation  of  the  use  of  Executive  privilege  in 
information  policy. 

The  measure  before  us  today  contin¬ 
ues  the  search  for  more  open  information 
procedures.  For  20  years,  the  Adminis¬ 
trative  Procedure  Act,  in  section  m,  has 
been  an  obstacle  rather  than  a  means  to 


information  availability.  The  section 
has  usually  been  invoked  to  justify  re¬ 
fusal  to  disclose.  In  the  meantime, 
members  of  the  public  have  had  no  rem¬ 
edy  to  force  disclosures  or  appeal  refus¬ 
als.  Our  entire  information  policy, 
therefore,  has  been  weighed  against  the 
right  to  know  and  in  favor  of  executive 
need  for  secrecy. 

I  believe  S.  1160  takes  important  steps 
to  rectify  that  imbalance.  Certain  ambi¬ 
guities  in  section  III  of  the  Administra¬ 
tive  Procedure  Act  are  clarified.  Thus, 
the  properly  and  directly  concerned 
test  access  to  records  is  eliminated.  Rec¬ 
ords  must  now  be  made  available,  in  the 
new  language,  to  ‘^any  person.”  Instead 
of  the  vague  language  of  “good  cause 
found”  and  “public  interest,”  new 
standards  for  exemptable  records  are 
specified.  And,  perhaps  most  important, 
aggrieved  citizens  are  given  appeal  rights 
to  U.S.  district  courts.  This  procedure 
will  likely  prove  a  deterrent  against  ex¬ 
cessive  or  questionable  withholdings. 

This  legislation,  Mr.  Speaker,  should 
be  of  particular  importance  to  all  Mem¬ 
bers  of  Congress.  We  know,  as  well  as 
'anyone,  of  the  need  to  keep  executive  in¬ 
formation  and  practices  open  to  public 
scrutiny.  Our  committee,  and  particu¬ 
larly  our  subcommittee,  headed  by  our 
energetic  colleague  from  California,  has 
put  together  proposals  which  we  believe 
will  reinforce  public  rights  and  demo¬ 
cratic  review. 

Mr.  POFF.  Mr.  Speaker,  it  was  my 
privilege  to  support  S.  1160  today  de¬ 
signed  to  protect  the  right  of  the  Ameri¬ 
can  public  to  receive  full  and  complete 
disclosures  from  the  agencies  of  their 
Government. 

Today,  as  never  before,  the  Federal 
Government  is  a  complex  entity  which 
touches  almost  every  fiber  of  the  fabric 
of  human  life.  Too  often,  the  overzeal- 
ous  bureaucrat  uses  his  discretionary 
power  to  blot  out  a  bit  of  intelligence 
which  the  people  have  the  right  to  know. 
This  is  true  not  only  with  respect  to  mili¬ 
tary  activities  for  which  there  may,  on 
occasion,  be  a  valid  reason  for  withhold¬ 
ing  full  disclosure  until  after  the  execu¬ 
tion  of  a  particular  military  maneuver, 
but  also  in  the  case  of  strictly  political 
decisions  in  both  foreign  and  domestic 
fields. 

Thomas  Jefferson  once  said  that  if  he 
could  choose  between  government  with¬ 
out  newspapers  or  newspapers  without 
government,  he  would  unhesitatingly 
choose  the  latter.  The  press,  in  per¬ 
forming  its  responsibility  of  digging  out 
facts  about  the  operation  of  the  giant 
Federal  Government  should  not  be  re¬ 
stricted  and  hampered.  Yet  there  are 
some  24  classifications  used  by  Federal 
agencies  to  withhold  information  from 
the  American  people.  When  Govern¬ 
ment  officials  make  such  statements  as 
“a  government  has  the  right  to  lie  to 
protect  itself”  and  “the  only  thing  I  fear 
are  the  facts,”  it  is  obvious  that  the  need 
for  collective  congressional  action  in  the 
field  of  public  information  is  acute.  In 
the  unique  American  system,  the  people 
need  to  know  all  the  facts  in  order  that 
their  judgments  may  be  based  upon 
those  facts.  Anything  less  is  a  dilution 
of  the  republican  form  of  government. 
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Mr.  BENNETT.  Mr.  Speaker,  legis¬ 
lation  of  this  type  has  been  long  needed. 
The  delay,  however,  is  easy  to  under¬ 
stand  because  it  is  a  difficult  subject  in 
which  to  draw  the  precise  lines  needed 
without  overstepping  into  areas  that 
might  be  dangerous  to  our  country.  It 
is  my  belief  that  the  measure  before  us 
does  handle  the  matter  in  a  proper  and 
helpful  manner  and  I  am  glad  to  support 
it. 

Mr.  CLANCY.  Mr.  Speaker,  a  num¬ 
ber  of  important  duties  and  engagements 
in  Cincinnati  prevent  me  from  being  on 
the  House  floor  today.  However,  if  it 
were  possible  for  me  to  be  present  today, 
I  would  vote  for  the  Freedom  of  Informa¬ 
tion  Act,  S.  1160. 

The  problem  of  Government  secrecy 
and  news  manipulation  has  reached  ap¬ 
palling  proportions  under  the  current  ad¬ 
ministration.  Both  at  home  and  abroad, 
the  credibility  of  the  U.S.  Government 
has  repeatedly  been  called  into  question. 

Not  only  has  the  truth  frequently  been 
compromised,  but  in  some  instances  Gov¬ 
ernment  spokesmen  have  more  than  dis¬ 
torted  the  facts,  they  have  denied  their 
existence.  This  shroud  of  secrecy  and 
deception  is  deplorable.  The  man  in  the 
street  has  a  right  to  know  about  his 
Government,  and  this  includes  its 
mistakes. 

The  Cincinnati  Enquirer  has,  in  two 
editorials  on  the  subject  of  the  public’s 
right  to  know  the  truth  about  the  ac¬ 
tivities  of  its  Government,  called  for  pas¬ 
sage  of  the  legislation  we  are  considering 
today.  I  include  these  editorials  with 
my  remarks  at  this  point  because  I  be¬ 
lieve  they  will  be  of  interest  to  my 
colleagues : 

[From  the  Cincinnati  (Ohio)  Enquirer,  June 
15,  1966] 

Let’s  Open  Up  Federal  Records 

Next  Monday  the  House  of  Representatives 
is  scheduled  to  come  finally  to  grips  with 
an  issue  that  has  been  kicking  around  offi¬ 
cial  Washington  almost  since  the  birth  of 
the  Republic — an  issue  that  Congress 
thought  was  solved  long  ago.  The  issue,  in 
briefest  form,  is  the  public’s  right  to  know. 

Most  Americans  probably  imagine  that 
their  right  to  be  informed  about  what  their 
government  is  doing  is  unchallenged.  They 
may  wonder  about  the  need  for  any  legisla¬ 
tion  aimed  at  reaffirming  it.  But  the  fact  of 
the  matter  is  that  the  cloak  of  secrecy  has 
been  stretched  to  conceal  more  and  more  gov¬ 
ernmental  activities  and  procedures  from 
public  view.  Many  of  these  activities  and 
procedures  are  wholly  unrelated  to  the  na¬ 
tion’s  security  or  to  individual  Americans’ 
legitimate  right  to  privacy.  They  are  mat¬ 
ters  clearly  in  the  public  realm. 

The  legislation  due  for  House  considera¬ 
tion  next  Monday  is  Senate  Bill  1160,  the 
product  of  a  13 -year  study  of  the  entire  prob¬ 
lem  of  freedom  of  information  directed  by 
Representative  John  E.  Moss  (R.,  Calif.). 
The  bill  has  already  won  Senate  approval, 
and  only  an  affirmative  House  vote  next 
Monday  is  necessary  to  send  it  to  President 
Johnson’s  desk. 

All  of  the  27  Federal  departments  and 
agencies  that  have  sent  witnesses  to  testify 
before  the  House  subcommittee  that  con¬ 
ducted  hearings  on  the  bill  have  opposed  it. 
One  complaint  is  that  the  issue  is  too  com¬ 
plex  to  be  dealt  with  in  a  single  piece  of 
legislation. 

But  Representative  Moss  feels— and  a  Sen¬ 
ate  majority  obviously  agrees  with  him — 
that  the  right  of  Federal  officials  to  classify 


government  documents  has  been  grossly  mis¬ 
used  to  conceal  errors  and  to  deny  the  public 
information  it  is  entitled  to  have. 

The  bill  makes  some  clear  and  necessary 
exemptions— national  defense  and  foreign 
policy  secrets,  trade  secrets,  investigatory 
files,  material  collected  in  the  course  of  labor- 
management  mediation,  reports  of  financial 
institutions,  medical  files  and  papers  de¬ 
signed  solely  for  the  internal  use  of  a  gov¬ 
ernmental  agency. 

Most  important,  perhaps,  the  bill  would 
put  on  the  governmental  agency  the  burden 
of  proving  that  a  particular  document  should 
be  withheld  from  public  view.  As  matters 
stand  today,  the  person  who  seeks  a  particu¬ 
lar  document  must  prove  that  it  is  being 
improperly  withheld;  the  Moss  bill  would  re¬ 
quire  that  the  Federal  agency  involved  prove 
that  its  release  would  be  detrimental. 

It  may  be  easy  for  rank-and-file  Americans 
to  imagine  that  the  battle  Representative 
Moss  has  been  leading  for  more  than  a  dec¬ 
ade  is  a  battle  in  the  interests  of  the  Na¬ 
tion’s  information  media.  But  the  right  of 
a  free  press  is  not  the  possession  of  the  pub¬ 
lishers  and  editors;  it  is  the  right  of  the  man 
in  the  street  to  know.  In  this  case,  it  is  his 
right  to  know  about  his  government — its 
failures  and  errors,  its  triumphs  and  its  ex¬ 
penditures. 

The  House  should  give  prompt  approval  to 
Senate  Bill  1160,  and  President  Johnson 
should  sign  it  when  it  reaches  his  desk. 

[From  the  Cincinnati  (Ohio)  Enquirer,  May 
29, 1966] 

The  Right  To  Know 

It  is  easy  for  many  Americans  to  fall  into 
the  habit  of  imagining  that  the  constitu¬ 
tional  guarantees  of  a  free  press  are  a  matter 
of  interest  and  concern  only  to  America’s 
newspaper  publishers.  And  perhaps  there 
are  still  a  few  publishers  who  entertain  the 
same  notion. 

In  reality,  however,  the  right  to  a  free 
press  is  a  right  that  belongs  to  the  public. 
It  is  the  man  in  the  street’s  right  to  know — 
in  particular,  his  right  to  know  what  his 
servants  in  government  are  doing.  Un¬ 
happily,  however,  it  is  a  right  whose  preser¬ 
vation  requires  a  battle  that  is  never  fully 
won.  For  at  every  level  of  government,  there 
are  officials  who  think  that  their  particular 
province  should  be  shielded  from  public 
scrutiny. 

Another  important  stride  in  the  right  di¬ 
rection  came  the  other  day  when  the  House 
Government  Operations  Committee  unani¬ 
mously  approved  a  freedom  of  information 
bill  (Senate  Bill  1160).  The  bill  is  an  at¬ 
tempt  to  insure  freedom  of  information  with¬ 
out  Jeopardizing  the  individual’s  right  of 
privacy.  It  exempts  nine  specific  categories 
of  information — including  national  security, 
the  investigative  files  of  law  enforcement 
agencies  and  several  others.  But  it  clearly 
reaffirms  the  citizen’s  right  to  examine  the 
records  of  his  government  and  the  right  of 
the  press  to  do  the  same  in  his  behalf. 

Senate  Bill  1160  is  the  culmination  of  a 
10-year  effort  to  clarify  the  provisions  of  the 
Administrative  Procedure  Act,  which  is  so 
broad  that  it  permits  most  Federal  agencies 
to  define  their  own  rules  on  the  release  of 
information  to  the  press  and  the  public. 

The  House  should  press  ahead,  accept  the 
recommendations  of  its  committee  and  trans¬ 
late  Senate  Bill  1160  into  law. 

Mr.  EDWARDS  of  Alabama.  Mr. 
Speaker,  I  rise  in  support  of  S.  1160 
which  is  effectively  the  same  as  my  bill, 
H.R.  6739,  introduced  March  25,  1965. 
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racy  to  prevent  information  from  circu¬ 
lating  freely. 

I  am  hopeful  that  in  spite  of  the  Presi¬ 
dent’s  opposition  to  this  bill,  and  in  spite 
of  the  opposition  of  executive  branch 
agencies  and  departments,  the  President 
will  not  veto  it. 

This  measure  will  not  by  any  means 
solve  all  of  our  problems  regarding  the 
citizen’s  right  to  know  what  his  Govern¬ 
ment  is  doing.  It  will  still  be  true  that 
we  must  rely  on  the  electorate’s  vigorous 
pursuit  of  the  information  needed  to 
make  self-government  work.  And  we  will 
still  rely  on  the  work  of  an  energetic  and 
thorough  corps  of  news  reporters. 

As  an  example  of  the  need  for  this  bill 
I  have  previously  presented  information 
appearing  on  page  11995  of  the  Con¬ 
gressional  Record  for  June  8.  It  shows 
that  one  Government  agency  has  made 
it  a  practice  to  refuse  to  yield  informa¬ 
tion  which  is  significant  to  operation  of 
the  law. 

This  kind  of  example  is  being  repeated 
many  times  over.  In  a  day  of  swiftly 
expanding  Government  powers,  and  in  a 
day  on  which  thoughtful  citizens  the 
country  over  are  concerned  with  the  en¬ 
croachment  of  Government  into  the  lives 
of  all  of  us,  the  need  for  this  bill  is  clear. 

Mrs.  REID  of  Illinois.  Mr.  Speaker, 
as  the  sponsor  of  H.R.  5021,  one  of  the 
companion  bills  to  S.  1160  which  we  are 
considering  today,  I  rise  in  support  of 
the  public’s  right  to  know  the  facts  about 
the  operation  of  their  Government.  I 
rise,  also,  in  opposition  to  the  growing 
and  alarming  trend  toward  greater  se¬ 
crecy  in  the  official  affairs  of  our  democ¬ 
racy. 

It  is  indeed  incongruous  that  although 
Americans  are  guaranteed  the  freedoms 
of  the  Constitution,  including  freedom 
of  the  press,  there  is  no  detailed  Federal 
statute  outlining  the  orderly  disclosure 
of  public  information  so  essential  to 
proper  exercise  of  this  freedom.  Yet, 
the  steady  growth  of  bigger  government 
multiplies  rather  than  diminishes  the 
need  for  such  disclosure  and  the  neces¬ 
sity  for  supplying  information  to  the 
people.  Certainly  no  one  can  dispute 
the  fact  that  access  to  public  records  is 
vital  to  the  basic  workings  of  the  demo¬ 
cratic  process,  for  it  is  only  when  the 
public  business  is  conducted  openly,  with 
appropriate  exceptions,  that  there  can 
be  freedom  of  expression  and  discussion 
of  policy  so  vital  to  an  honest  national 
consensus  on  the  issues  of  the  day.  It 
is  necessary  that  free  people  be  well  in¬ 
formed,  and  we  need  only  to  look  behind 
the  Iron  Curtain  to  see  the  unhappy  con¬ 
sequences  of  the  other  alternative. 

The  need  for  a  more  definitive  public 
records  law  has  been  apparent  for  a  long 
time.  We  recognize  today  that  the  Ad¬ 
ministrative  Procedure  Act  of  1946,  while 
a  step  in  the  right  direction,  is  now  most 
inadequate  to  deal  with  the  problems  of 
disclosure  which  arise  almost  daily  in  a 
fast-moving  and  technological  age — 
problems  which  serve  only  to  lead  our 
citizens  to  question  the  integrity  and 
credibility  of  their  Government  and  its 
administrators . 


This  measure  should  have  been  ap¬ 
proved  and  signed  into  law  long  ago  as 
a  means  of  giving  the  American  citizen^  But  while  I  do  not  condone  indis- 
a  greater  measure  of  protection  against  1  criminate  and  unauthorized  withhold- 
the  natural  tendencies  of  the  bureauc-  ing  of  public  information  by  any  Gov- 
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eminent  official,  the  primary  responsi¬ 
bility,  in  my  judgment,  rests  with  us  in 
the  Congress.  We,  as  the  elected  repre¬ 
sentatives  of  the  people,  must  provide  an 
explicit  and  meaningful  public  informa¬ 
tion  law,  and  we  must  then  insure  that 
the  intent  of  Congress  is  not  circum¬ 
vented  in  the  future.  The  Senate  recog¬ 
nized  this  responsibility  when  it  passed 
S.  1160  during  the  first  session  last  year, 
and  I  am  hopeful  that  Members  of  the 
House  will  overwhelmingly  endorse  this 
measure  before  us  today. 

I  do  not  believe  that  any  agency  of 
Government  can  argue  in  good  faith 
against  the  intent  of  this  legislation  now 
under  consideration,  for  the  bill  contains 
sufficient  safeguards  for  protecting  vital 
defense  information  and  other  sensitive 
data  which  might  in  some  way  be  detri¬ 
mental  to  the  Government  or  individuals 
if  improperly  released.  S.  1160  contains 
basically  the  same  exceptions  as  recom¬ 
mended  in  my  bill — H.R.  5021.  In  spon¬ 
soring  H.R.  5021,  I  felt  that  it  would  en¬ 
able  all  agencies  to  follow  a  uniform  sys¬ 
tem  to  insure  adequate  dissemination  of 
authorized  information,  thereby  remov¬ 
ing  much  of  the  confusion  resulting  from 
differing  policies  now  possible  under  ex¬ 
isting  law. 

Government  by  secrecy,  whether  in¬ 
tentional  or  accidental,  benefits  no  one 
and,  in  fact,  seriously  injures  the  people 
it  is  designed  to  serve.  This  legislation 
will  establish  a  much-needed  uniform 
policy  of  disclosure  without  impinging 
upon  the  rights  of  any  citizen.  S.  1160 
is  worthy  legislation,  and  it  deserves  the 
support  of  every  one  of  us. 

Mr.  RHODES  of  Arizona.  Mr. 
Speaker,  at  a  recent  meeting  of  the 
House  Republican  policy  committee  a 
policy  statement  regarding  S.  1160,  free- 
dom-of -information  legislation,  was 
adopted.  As  chairman  of  the  policy 
committee,  I  would  like  to  include  at  this 
point  in  the  Record  the  complete  text 
of  this  statement: 

Republican  Policy  Committee  Statement 

on  Freedom  of  Information  Legislation, 

S.  1160 

The  Republican  Policy  Committee  com¬ 
mends  the  Committee  on  Government  Oper¬ 
ations  for  reporting  S.  1160.  This  bill  clari¬ 
fies  and  protects  the  right  of  the  public  to 
essential  information.  Subject  to  certain 
exceptions  and  the  right  to  court  review,  it 
would  require  every  executive  agency  to  give 
public  notice  or  to  make  available  to  the 
public  its  methods  of  operation,  public  pro¬ 
cedures,  rules,  policies,  and  precedents. 

The  Republican  Policy  Committee,  the  Re¬ 
publican  Members  of  the  Committee  on  Gov¬ 
ernment  Operations,  and  such  groups  as  the 
American  Newspaper  Publishers  Association, 
the  professional  journalism  society  Sigma 
Delta  Chi,  the  National  Editorial  Association 
and  the  American  Bar  Association  have  long 
urged  the  enactment  of  this  legislation.  Due 
to  the  opposition  of  the  Johnson-Humphrey 
Administration,  however,  this  proposal  has 
been  bottled  up  in  Committee  for  over  a 
year.  Certainly,  information  regarding  the 
business  of  the  government  should  be  shared 
with  the  people.  The  screen  of  secrecy  which 
now  exists  is  a  barrier  to  reporters  as  repre¬ 
sentatives  of  the  public,  to  citizens  in  pur¬ 
suit  of  information  vital  to  their  welfare,  and 
to  Members  of  Congress  as  they  seek  to  carry 
out  their  constitutional  functions. 

Under  this  legislation,  if  a  request  for 
information  is  denied,  the  aggrieved  person 
has  a  right  to  file  an  action  in  a  U.S.  District 


Court,  and  such  court  may  order  the  pro¬ 
duction  of  any  agency  records  that  are  im¬ 
properly  withheld.  So  that  the  court  may 
consider  the  propriety  of  withholding,  rather 
than  being  restricted  to  judicial  sanctioning 
of  agency  discretion,  the  proceedings  are  de 
novo.  In  the  trial,  the  burden  of  proof  is 
correctly  placed  upon  the  agency.  A  private 
citizen  cannot  be  asked  to  prove  that  an 
agency  has  withheld  information  improperly 
for  he  does  not  know  the  basis  for  the  agency 
action. 

Certainly,  as  the  Committee  report  has 
stated:  “No  Government  employee  at  any 
level  believes  that  the  ‘public  interest’  would 
be  served  by  disclosure  of  his  failures  or 
wrongdoings  .  . .”  For  example,  the  cost  esti¬ 
mates  submitted  by  contractors  in  connection 
with  the  the  multimillion- dollar  deep  sea 
“Mohole”  project  were  withheld  from  the 
public  even  through  it  appeared  that  the  firm 
which  had  won  the  lucrative  contract  had  not 
submitted  the  lowest  bid.  Moreover,  it  was 
only  as  a  result  of  searching  inquiries  by  the 
press  and  Senator  Kuchel)  (R.,  Cal.)  that 
President  Kennedy  intervened  to  reverse  the 
National  Science  Foundation’s  decision  that 
it  would  not  be  “in  the  public  interest”  to 
disclose  these  estimates. 

The  requirements  for  disclosure  in  the 
present  law  are  so  hedged  with  restrictions 
that  it  has  been  cited  as  the  statutory  au¬ 
thority  for  24  separate  classifications  devised 
by  Federal  agencies  to  keep  administrative 
information  from  public  view.  Bureaucratic 
gobbledygook  used  to  deny  access  to  informa¬ 
tion  has  included  such  gems  as :  “Eyes  Only,” 
“Limited  Official  Use,”  “Confidential  Treat¬ 
ment,”  and  “Limitation  on  Availability  of 
Equipment  for  Public  Reference.”  This  paper 
curtain  must  be  pierced.  This  bill  is  an  im¬ 
portant  first  step. 

In  this  period  of  selective  disclosures, 
managed  news,  half-truths,  and  admitted 
distortions,  the  need  for  this  legislation  is 
abundantly  clear.  High  officials  have 
warned  that  our  Government  is  in  grave 
danger  of  losing  the  public’s  confidence  both 
at  home  and  abroad.  The  credibility  gap  that 
has  affected  the  Administration  pronounce¬ 
ments  on  domestic  affairs  and  Vietnam  has 
spread  to  other  parts  of  the  world.  The  on- 
again,  off-again,  obviously  less-than-truthful 
manner  in  which  the  reduction  of  American 
forces  in  Europe  has  been  handled  has  made 
this  country  the  subject  of  ridicule  and  jokes. 
“Would  you  believe?”  has  now  become  more 
than  a  clever  saying.  It  is  a  legitimate 
inquiry. 

Americans  have  always  taken  great  pride 
in  their  individual  and  national  credibility. 
We  have  recognized  that  men  and  nations 
can  be  no  better  than  their  word.  This  legis¬ 
lation  will  help  to  blaze  a  trial  of  truthful¬ 
ness  and  accurate  disclosure  in  what  has  be¬ 
come  a  jungle  of  falsification,  unjustified 
secrecy,  and  misstatement  by  statistic.  The 
Republican  Policy  Committee  urges  the 
prompt  enactment  of  S.  1160. 

Mr.  SCHMIDHAUSER.  Mr.  Speak¬ 
er,  I  believe  approval  of  S.  1160  is  abso¬ 
lutely  essential  to  the  integrity  and 
strength  of  our  democratic  system  of 
Government  because  as  the  Federal  Gov¬ 
ernment  has  extended  its  activities  to 
help  solve  the  Nation’s  problems,  the 
bureaucracy  has  developed  its  own  form 
of  procedures  and  case  law,  which  is  not 
always  in  the  best  interests  of  the  pub¬ 
lic.  Under  the  provisions  of  this  meas¬ 
ure,  these  administrative  procedures  will 
have  to  bear  the  scrutiny  of  the  public 
as  well  as  that  of  Congress.  This  has 
long  been  overdue. 

Mr.  ROUSH.  Mr.  Speaker,  I  rise  in 
support  of  this  freedom  of  information 
bill.  I  felt  at  the  time  it  was  acted  upon 
by  the  Government  Operations  Commit- 


June  20,  1966 

tee,  of  which  I  am  a  member,  that  it 
was  one  of  the  most  significant  pieces  of 
legislation  we  had  ever  acted  upon.  In 
a  democracy  the  government’s  business 
is  the  people’s  business.  When  we  de¬ 
prive  the  people  of  knowledge  of  what 
their  government  is  doing  then  we  are 
indeed  treading  on  dangerous  ground. 
We  are  trespassing  on  their  right  to 
know.  We  are  depriving  them  of  the 
opportunity  to  examine  critically  the  ef¬ 
forts  to  those  who  are  chosen  to  labor 
on  their  behalf.  The  strength  of  our  sys¬ 
tem  lies  in  the  fact  that  we  strive  for  an 
enlightened  and  knowledgeable  elector¬ 
ate.  We  defeat  this  goal  when  we  hide 
information  behind  a  cloak  of  secrecy. 
We  realize  our  goal  when  we  make  avail¬ 
able,  to  those  who  exercise  their  right 
to  choose,  facts  and  information  which 
which  lead  them  to  enlightened  de¬ 
cisions. 

Mr.  ANDERSON  of  Illinois.  Mr. 
Speaker,  I  rise  in  support  of  S.  1160.  The 
purpose  of  this  bill  is  to  amend  section 
3  of  the  Administrative  Procedures  Act 
and  thereby  to  lift  the  veil  of  secrecy 
that  makes  many  of  the  information 
“closets”  of  executive  agencies  inacces¬ 
sible  to  the  public.  The  basic  considera¬ 
tion  involved  in  passage  of  this  bill,  which 
will  clarify  and  protect  the  right  of  the 
public  to  information,  is  that  in  a  de¬ 
mocracy  like  ours  the  people  have  an  in¬ 
herent  right  to  know,  and  government 
does  not  have  an  inherent  right  to  con¬ 
ceal. 

Certainly  to  deny  to  the  public  infor¬ 
mation  which  is  essential  neither  to  gov¬ 
ernment  security  nor  to  internal  personal 
and  practical  functions  is  to  deny  any  re¬ 
view  of  policies,  findings,  and  decisions. 
It  would  be  hard  to  imagine  any  agency, 
including  those  of  executive  charter, 
which  is  entitled  to  be  above  public  ex¬ 
amination  and  criticism. 

The  need  for  legislation  to  amend  the 
present  section  of  the  Administrative 
Procedures  Act  is  especially  apparent 
when  we  consider  that  much  of  the  in¬ 
formation  now  withheld  from  the  public 
directly  affects  matters  clearly  within 
the  public  domain. 

For  too  long  and  with  too  much  en¬ 
thusiasm  by  some  Goverment  agencies 
and  too  much  acquiescence  by  the  public, 
executive  agencies  have  become  little 
fiefdoms  where  the  head  of  a  particular 
agency  assumes  sole  power  to  decide  what 
information  shall  be  made  available  and 
then  only  in  an  attitude  of  noblesse 
oblige. 

S.  1160  will  amend  section  3  of  the  Ad¬ 
ministrative  Procedures  Act  by  allowing 
any  person  access  to  information- — not 
just  those  “persons  properly  and  directly 
concerned.”  And  if  access  is  denied  to 
him  he  may  appeal  the  agency’s  deci¬ 
sion  and  apply  to  the  Federal  courts. 

Consider  the  contractor  whose  low  bid 
has  been  summarily  rejected  without  any 
logical  explanation  or  the  conscientious 
newspaperman  who  is  seeking  material 
for  a  serious  article  that  he  is  preparing 
on  the  operations  of  a  particular  agency 
of  Government.  In  many  instances  if 
records  can  in  one  fashion  or  another  be 
committed  to  the  “agency’s  use  only” 
or  “Government  security”  filing  cabinets, 
the  contractor  or  newsman  will  be  denied 
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information  simply  by  having  the  agency 
classify  him  as  a  person  not  “properly 
and  directly  concerned.”  When  this  oc¬ 
curs,  the  arbitrary  use  of  the  power  of 
government  can  thwart  an  investigation 
which  is  in  the  public  interest. 

It  was  Thomas  Jefferson  who  wrote: 

I  have  sworn  upon  the  altar  of  God  eter¬ 
nal  hostility  against  every  form  of  tyranny 
over  the  mind  of  man. 

It  is  precisely  this  tyranny  over  the 
"mind  of  man”  which  is  aided  and 
abetted  by  a  lack  of  freedom  of  informa¬ 
tion  within  Government. 

I  support  the  efforts  contained  within, 
this  bill  to  at  least  partially  unshackle 
some  of  the  restraints  on  the  free  flow  of 
legitimate  public  information  that  have 
grown  up  within  bureaucracy  in  recent 
years. 

Mr.  ROGEIRS  of  Florida.  Mr.  Speak¬ 
er,  in  a  time  where  public  records  are 
more  and  more  becoming  private  instru¬ 
ments  of  the  Government  and  personal 
privacy  part  of  Government  record,  I  am 
pleased  that  we  are  taking  steps  to  elim¬ 
inate  part  of  the  cloud  of  secrecy  which 
has  covered  so  many  parts  of  the  Gov¬ 
ernment. 

As  an  instrument  of  the  people,  we 
have  long  had  the  obligation  under  the 
Constitution  to  lay  bare  the  mechanics 
of  government.  But  the  growing  tend¬ 
ency,  I  am  afraid,  has  been  to  cover  up 
through  administrative  “magic,”  much  of 
that  information  which  is  public  domain. 

Through  this  legislation  we  will  em¬ 
phasize  once  again  the  public’s  right  to 
,know.  It  is  through  sheer  neglect  that 
.we  must  again  define  persons  “directly 
concerned”  as  the  American  public.  For 
they  are  the  most  concerned.  The  Amer¬ 
ican  public  must  have  the  right  of  in¬ 
spection  into  its  own  government  or  that 
government  fails  to  belong  to  the  pub¬ 
lic. 

Doling  out  partial  information  only 
cripple  the  electorate  which  needs  to  be 
strong  if  a  democratic  government  is  to 
exist. 

But  this  is  only  half  the  battle  in  keep¬ 
ing  the  scales  of  democracy  in  balance. 
While  we  are  striving  to  keep  the  citi¬ 
zens  informed  in  the  workings  of  their 
government,  we  must  also  protect  the 
citizen’s  right  of  privacy. 

The  alarming  number  of  instances  of 
governmental  invasion  into  individual 
privacy  is  as  dangerous,  if  not  more  so, 
than  the  instances  of  governmental  sec- 
crecy.  At  almost  every  turn  the  Govern¬ 
ment  has  been  encroaching  without  law 
into  the  business — and  yes,  even  into  the 
private  thoughts — of  the  individual. 

This  is  probably  the  fastest  growing 
and  potentially  the  most  dangerous  act 
in  our  Nation  today. 

The  instances  of  wiretapping  by  gov¬ 
ernmental  agencies  have  become  so  com¬ 
monplace  that  it  no  longer  stuns  the  av¬ 
erage  citizen.  But  such  a  repulsive  act 
cannot  afford  to  go  uncorrected.  Such 
practices  should  never  be  permitted  with¬ 
out  a  court  order. 

When  we  discover  the  training  of  lock- 
pickers,  wiretappers,  safecrackers,  and 
eavesdroppers  in  governmental  agencies, 
the  bounds  of  a  democratic  society  have 
been  overstepped  and  we  approach  the 
realm  of  a  police  state. 


Let  us  not  be  satisfied  that  we  are  cor¬ 
recting  some  of  the  evils  of  a  much  too 
secretive  bureaucracy. 

Let  us  also  remember  that  if  we  do  not 
stop  those  inquisitive  tentacles  which 
threaten  to  slowly  choke  all  personal 
freedoms,  we  will  soon  forget  that  our 
laws  are  geared  to  protect  personal  liber¬ 
ty. 

“Where  law  ends,”  William  Pitt  said, 
“Tyranny  begins.” 

Action  is  also  needed  by  the  Congress 
to  stop  this  illegal  and  unauthorized  gov¬ 
ernmental  invasion  of  citizen’s  privacy. 

Mr.  GALLAGHER.  Mr.  Speaker,  his¬ 
tory  and  American  tradition  demand 
passage  today  of  the  freedom  of  informa- 
Jtion  bill.  This  measure  not  only  will 
'Iplose  the  final  gap  in  public  information 
laws,  but  it  will  once  and  for  all  establish 
the  public’s  right  to  know  certain  facts 
about  its  government. 

In  recent  years  we  have  seen  both  the 
legislative  and  the  executive  branches  of 
our  Government  demonstrate  a  mutual 
concern  over  the  increase  of  instances 
within  the  Federal  Government  in  which 
information  was  arbitrarily  denied  the 
press  or  the  public  in  general.  In  1958, 
Congress  struck  down  the  practice  under 
which  department  heads  used  a  Federal 
statute,  permitting  them  to  regulate  the 
storage  and  use  of  Government  records, 
to  withhold  these  records  from  the  pub¬ 
lic.  Four  years  later,  President  Kennedy 
limited  the  concept  of  “Executive  privi¬ 
lege,”  which  allowed  the  President  to 
withhold  information  from  Congress,  to 
only  the  President,  and  not  to  his  officers. 
President  Johnson  last  year  affirmed  this 
limitation. 

But  one  loophole  remains:  Section  3 
of  the  Administrative  Procedure  Act  of 
1946,  the  basic  law  relating  to  release  of 
information  concerning  agency  decisions 
and  public  access  to  Government  records. 
S.  1160  would  amend  this  section. 

Congress  enacted  this  legislation  with 
the  intent  that  the  public’s  right  to  in¬ 
formation  would  be  respected.  Unfortu¬ 
nately,  some  Government  officials  have 
utilized  this  law  for  the  diametrically 
opposed  use  of  withholding  information 
from  Congress,  the  press,  and  the  public. 

Under  the  cloak  of  such  generalized 
phrases  in  section  3  as  “in  the  public  in¬ 
terest”  or  “for  good  cause  found,”  vir¬ 
tually  any  information,  whether  actu¬ 
ally  confidential  or  simply  embarrassing 
to  some  member  of  the  Federal  Govern¬ 
ment,  could  be  withheld.  As  Eugene 
Paterson,  editor  of  the  Atlanta  Consti¬ 
tution  and  chairman  of  the  Freedom  of 
Information  Committee  of  the  American 
Society  of  Newspapers  said,  such  justifi¬ 
cations  for  secrecy  "could  clap  a  lid  on 
just  about  anybody’s  out-tray.” 

But  more  than  contemporary  needs, 
this  bill  relates  to  a  pillar  of  our  democ¬ 
racy,  the  freedom  expressed  in  the  first 
amendment  guaranteeing  the  right  of 
speech. 

Inherent  In  the  right  to  speak  and  the 
right  to  print  was  the  right  to  know — 

States  Dr.  Harold  L.  Cross,  of  the 
ASNE’s  Freedom  of  Information  Com¬ 
mittee.  He  pointed  out: 

The  right  to  speak  and  the  right  to  print, 
without  the  right  to  know,  are  pretty  empty. 


James  Madison,  who  was  chairman  of 
the  committee  that  drafted  the  first 
Constitution,  had  this  to  say: 

Knowledge  will  forever  govern  ignorance, 
and  a  people  who  mean  to  be  their  own 
governors,  must  arm  themselves  with  the 
power  knowledge  gives.  A  popular  govern¬ 
ment  without  popular  information  or  means 
of  acquiring  it,  is  but  a  prologue  to  a  farce 
or  a  tragedy  or  perhaps  both. 

This  is  the  crux  of  the  question.  A 
free  society  needs  the  information  re¬ 
quired  for  judgments  about  the  opera¬ 
tion  of  its  elected  representatives,  or  it  is 
no  longer  a  free  society.  Naturally,  a 
balance  has  to  be  maintained  between 
the  public’s  right  to  know  and  individual 
privacy  and  national  security. 

It  is  here  that  the  freedom  of  informa¬ 
tion  bill  comes  to  grips  with  the  central 
problem  of  the  issue  by  substituting  nine 
specific  exemptions  to  disclosure  for  gen¬ 
eral  categories,  and  by  setting  up  a  court 
review  procedure,  under  which  an  ag¬ 
grieved  citizen  could  appeal  with  the 
withholding  of  information  to  a  U.S.  dis¬ 
trict  court. 

One  of  the  most  important  provisions 
of  the  bill  is  subsection  C,  which  grants 
authority  to  the  Federal  district  courts 
to  order  production  of  records  improp¬ 
erly  withheld.  This  means  that  for  the 
first  time  in  the  Government’s  history,  a 
citizen  will  no  longer  be  at  the  end  of  the 
road  when  his  request  for  a  Government 
document  arbitrarily  has  been  turned 
down  by  some  bureaucrat.  Unless  the 
information  the  citizen  is  seeking  falls 
clearly  within  one  of  the  exemptions 
listed  in  the  bill,  he  can  seek  court  action 
to  make  the  information  available. 

An  important  impact  of  the  provision 
is  that  in  any  court  action  the  burden  of 
the  proof  for  withholding  is  placed  solely 
on  the  agency.  As  might  be  expected, 
Government  witnesses  testifying  before 
the  House  Foreign  Operations  and  Gov¬ 
ernment  Information  Subcommittee  on 
the  bill,  vigorously  opposed  the  court 
provision.  They  particularly  did  not  like 
the  idea  that  the  burden  of  proof  for 
withholding  would  be  placed  on  the  agen¬ 
cies,  arguing  that  historically,  in  court 
actions,  the  burden  of  proof  is  the  re¬ 
sponsibility  of  the  plaintiff.  But,  as  the 
committee  report  points  out: 

A  private  citizen  cannot  be  asked  to  prove 
that  an  agency  has  withheld  Information 
improperly  because  he  will  not  know  the  rea¬ 
sons  for  the  agency  action. 

It  can  be  anticipated  that  the  judicial 
review  provision,  if  nothing  else,  will  have 
a  major  salutary  effect,  in  that  Govern¬ 
ment  employees,  down  the  line,  are  going 
to  be  very  cautious  about  placing  a 
secrecy  stamp  on  a  document  that  a  dis¬ 
trict  court  later  might  order  to  be  pro¬ 
duced.  A  monumental  error  in  judg¬ 
ment  of  this  type  certainly  will  not 
enhance  an  employee’s  status  with  his 
superior’s,  nor  with  anyone  else  in  the 
executive  branch. 

I  am  glad  to  note  the  judicial  review 
section  has  an  enforcement  clause  which 
provides  that  if  there  is  a  noncompliance 
with  a  court  order  to  produce  records, 
the  responsible  agency  officers  can  be 
cited  for  contempt. 

There  has  been  some  speculation  that 
in  strengthening  the  right  of  access  to 
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Government  information,  the  bill,  as 
drafted,  may  inadvertently  permit  the 
disclosure  of  certain  types  of  information 
now  kept  secret  by  Executive  order  in 
the  interest  of  national  security. 

Such  speculation  is  without  founda¬ 
tion  The  committee,  throughout  its  ex¬ 
tensive  hearings  on  the  legislation  and 
in  its  subsequent  report,  has  made  it 
crystal  clear  that  the  bill  in  no  way 
affects  categories  of  information  which 
the  President — as  stated  in  the  com¬ 
mittee  report — has  determined  must  be 
classified  to  protect  the  national  defense 
or  to  advance  foreign  policy.  These  areas 
of  information  most  generally  are  classi¬ 
fied  under  Executive  Order  No.  10501. 

I  would  like  to  reiterate  that  the  bill 
also  prevents  the  disclosure  of  other 
types  of  “sensitive”  Government  infor¬ 
mation  such  as  FBI  files,  income  tax 
auditors  manual,  records  of  labor-man¬ 
agement  mediation  negotiations  and 
information  a  private  citizen  voluntarily 
supplies. 

The  FBI  would  be  protected  under 
exemption  No.  7  prohibiting  disclosures 
of  “investigatory  files.”  Income  tax 
auditors’  manual  would  be  protected 
under  No.  2 — “related  solely  to  internal 
personnel  rules  and  practices.”  Details 
of  labor-management  negotiations  would 
be  protected  under  No.  4 — “trade  secrets 
and  commercial  or  financial  informa¬ 
tion.”  Information  from  private  citizens 
would  be  protected  under  No.  6 — infor¬ 
mation  which  would  be  an  “invasion  of 
privacy.” 

With  the  Government  becoming  larger 
and  more  complex,  now  is  the  time  for 
Congress  to  establish  guidelines  for  in¬ 
formational  disclosure.  As  secrecy  in 
Government  increases,  freedom  of  the 
people  decreases;  and  the  less  citizens 
know  about  their  Government,  the  more 
removed  they  become  from  its  control. 
The  freedom  of  information  bill,  Mr. 
Speaker,  gives  meaning  to  the  freedom 
of  speech  amendment. 

Mr.  GURNEY.  Mr.  Speaker,  I  intend 
to  vote  in  favor  of  this  vitally  important 
freedom  of  information  bill.  With  all  we 
hear  about  the  necessity  of  “truth”  bills, 
such  as  truth  in  lending  and  truth  in 
packaging,  I  think  it  is  significant  that 
the  first  of  these  to  be  discussed  on  the 
floor  of  this  House  should  be  a  “truth  in 
Government”  bill. 

Surely  there  can  be  no  better  place  to 
start  telling  the  truth  to  the  people  of 
America  than  right  here  in  their  own 
Government.  This  is  especially  true  in  a 
time  such  as  we  have  now,  when  the 
“credibility  gap”  is  growing  wider  every 
day.  It  has  come  to  the  point  where  even 
Government  leaders  cannot  believe  each 
other. 

This  is  a  bill  that  should  not  be  neces¬ 
sary — there  should  be  no  question  but 
that  records  of  a  nonsecurity  and  non¬ 
personal  nature  ought  to  be  available  to 
the  public.  But  recent  practice  in  many 
agencies  and  departments  has  made 
more  than  clear  the  need  for  action  such 
as  we  are  taking  today. 

We  cannot  expect  the  American  people 
to  exercise  their  rights  and  repsonsibili- 
ties  as  citizens  when  they  cannot  even 
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find  out  what  their  Government  is  doing  Under  this  legislation,  all  Federal  de- 
with  their  money.  If  it  were  permitted  to  partments  and  agencies  will  be  required 
continue,  this  policy  of  secrecy  could  be  ,  to  make  available  to  the  public  and  the 
the  cornerstone  of  a  totalitarian  bu-  ?'press  all  their  records  and  other  infor- 


reaucracy.  Even  today  it  constitutes  a 
serious  threat  to  our  democratic  insti¬ 
tutions. 

It  is  not  only  the  citizens  and  the  press 
who  cannot  get  information  from  their 
Government.  Even  Senators  and  Mem¬ 
bers  of  the  House  of  Representatives  are 
told  by  nonsecurity  departments  that 
such  routine  information  as  lists  of  their 
employees  will  not  be  furnished  them. 
Incredible  as  this  is,  I  think  most  of  us 
here  have  run  into  similar  roadblocks. 

The  issue  is  a  simple  one:  that  the  pub¬ 
lic’s  business  ought  to  be  open  to  the  pub¬ 
lic.  Too  many  agencies  seem  to  have  lost 
sight  of  the  fact  that  they  work  for  the 
American  people.  When  this  attitude  is 
allowed  to  flourish,  and  when  the  people 
no  longer  have  the  right  to  information 
about  their  Government’s  activities,  our 
system  has  been  seriously  undermined. 

The  bill  we  consider  today  is  essential 
if  we  are  to  stop  this  undermining  and 
restore  to  our  citizens  their  right  to  be 
well-informed  participants  in  their  Gov¬ 
ernment. 

I  urge  my  colleagues  to  join  me  in  vot¬ 
ing  for  the  passage  of  this  bill. 

Mrs.  DWYER.  Mr.  Speaker,  the  pres¬ 
ent  bill  is  one  of  the  most  important  to 
be  considered  during  the  89th  Congress. 
It  goes  to  the  heart  of  our  representa¬ 
tive  and  democratic  form  of  government. 
If  enacted,  and  I  feel  certain  it  will  be, 
it  will  be  good  for  the  people  and  good  for 
the  Federal  Government. 

This  bill  is  the  product  of  10  years  of 
effort  to  strengthen  the  people’s  right 
to  know  what  their  Government  is  doing, 
to  guarantee  the  people’s  access  to  Gov¬ 
ernment  records,  and  to  prevent  Govern¬ 
ment  officials  from  hiding  their  mistakes 
behind  a  wall  of  official  secrecy. 

During  these  10  years,  we  have  con¬ 
ducted  detailed  studies,  held  lengthy  and 
repeated  hearings,  and  compiled  hun¬ 
dreds  of  cases  of  the  improper  withhold¬ 
ing  of  information  by  Government  agen¬ 
cies.  Congress  is  ready,  I  am  confident, 
to  reject  administration  claims  that  it 
alone  has  the  right  to  decide  what  the 
public  can  know. 

As  the  ranking  minority  member  of 
the  Committee  on  Government  Opera¬ 
tions,  and  as  a  sponsor  of  legislation 
similar  to  the  pending  bill,  I  am  proud 
to  pay  tribute  to  the  chairman  and  mem¬ 
bers  of  the  Subcommittee  on  Foreign 
Operations  and  Government  Operations 
for  the  long  and  careful  and  effective 
work  they  have  done  in  alerting  the 
country  to  the  problem  and  in  winning 
acceptance  of  a  workable  solution. 

Under  present  law,  Mr.  Speaker,  im¬ 
proper  withholding  of  information  has 
increased — largely  because  of  loopholes 
in  the  law,  vague  and  undefined  stand¬ 
ards,  and  the  fact  that  the  burden  of 
proof  is  placed  on  the  public  rather  than 
on  the  Government. 

Our  bill  will  close  these  loopholes, 
tighten  standards,  and  force  Federal  of¬ 
ficials  to  justify  publicly  any  decision  to 
withhold  information. 


mation  not  specifically  exempted  by  law. 
By  thus  assuring  to  all  persons  the  right 
of  access  to  Government  records,  the  bill 
will  place  the  burden  of  proof  on  Federal 
agencies  to  justify  withholding  of  infor¬ 
mation.  And  by  providing  for  court  re¬ 
view  of  withholding  of  information,  the 
bill  will  give  citizens  a  remedy  for  im¬ 
proper  withholding,  since  Federal  dis¬ 
trict  courts  will  be  authorized  to  order 
the  production  of  records  which  are 
found  to  be  improperly  withheld. 

On  the  other  hand,  Mr.  Speaker,  the 
legislation  is  designed  to  recognize  the 
need  of  the  Government  to  prevent  the 
dissemination  of  official  information 
which  could  damage  the  national  secu¬ 
rity  or  harm  individual  rights.  Among 
the  classes  of  information  specifically 
exempted  from  the  right-to-know  provi¬ 
sions  of  the  bill  are  national  defense  and 
foreign  policy  matters  of  classified  se¬ 
crecy  as  specifically  determined  by  Ex¬ 
ecutive  order,  trade  secrets  and  private 
business  data,  and  material  in  personnel 
files  relating  to  personal  and  private 
matters  the  use  of  which  would  clearly 
be  an  invasion  of  privacy. 

Aside  from  these  and  related  excep¬ 
tions,  relatively  few  in  number,  it  is  an 
unassailable  principle  of  our  free  system 
that  private  citizens  have  a  right  to  ob¬ 
tain  public  records  and  public  informa¬ 
tion  for  the  simple  reason  that  they  need 
it  in  order  to  behave  as  intelligent,  in¬ 
formed  and  responsible  citizens.  Con¬ 
versely,  the  Government  has  an  obliga¬ 
tion,  which  the  present  bill  makes  clear 
and  concrete,  to  make  this  information 
fully  available  without  unnecessary  ex¬ 
ceptions  or  delay — however  embarrass¬ 
ing  such  information  may  be  to  individ¬ 
ual  officials  or  agencies  or  the  adminis¬ 
tration  which  happens  to  be  in  office. 

By  improving  citizens’  access  to  Gov¬ 
ernment  information,  Mr.  Speaker,  this 
legislation  will  do  two  things  of  major 
importance:  it  will  strengthen  citizen 
control  of  their  Government  and  it  will 
force  the  Government  to  be  more  respon¬ 
sible  and  prudent  in  making  public  pol¬ 
icy  decisions. 

What  more  can  we  ask  of  any  legis¬ 
lation? 

The  SPEAKER.  The  question  is  on 
the  motion  of  the  gentleman  from  Cali¬ 
fornia  [Mr.  Mossl,  that  the  House  sus¬ 
pend  the  rules  and  pass  the  bill  S.  1160. 

The  question  was  taken ;  and  the 
Speaker  announced  that  two-thirds  had 
voted  in  favor  thereof. 

Mr.  REID  of  New  York.  Mr.  Speaker, 
I  object  to  the  vote  on  the  ground  that  a 
quorum  is  not  present  and  make  the 
point  of  order  that  a  quorum  is  not 
present. 

The  SPEAKER.  Evidently  a  quorum 
is  not  present.  The  Doorkeeper  will  close 
the  doors,  the  Sergeant  at  Aims  will 
notify  absent  Members,  and  the  Clerk 
will  call  the  roll. 

Thq  question  was  taken;  and  there 
were — yeas  307,  nays  0,  not  voting  126, 
as  follows: 
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[Roll  No.  147] 
YEAS— 307 


Abbitt 

Gathlngs 

Moss 

Abemethy 

Gettys 

Murphy,  HI. 

Adams 

Giaimo 

Murphy,  N.Y. 

Albert 

Gibbons 

Natcher 

Anderson,  Ill. 

Gonzalez 

Nedzi 

Anderson, 

Green,  Oreg. 

Nelsen 

Tenn 

Green,  Pa. 

O’Hara,  HI. 

Andrews, 

Greigg 

O’Hara,  Mich. 

George  W. 

Grider 

Olsen,  Mont, 

Andrews, 

Griffiths 

O’Neal,  Ga. 

Glenn 

Gross 

Ottinger 

Arends 

Grover 

Patman 

Ashbrook 

Gubser 

Patten 

Aspinall 

Gurney 

Pelly 

Ayres 

Hagen,  Calif. 

Perkins 

Bandstra 

Haley 

Philbin 

Baring 

Hall 

Pickle 

Barrett 

Halpem 

Pike 

Bates 

Hanna 

Poage 

Battin 

Hansen,  Idaho 

Poff 

Beckworth 

Hansen,  Wash. 

Pool 

Belcher 

Hardy 

Pucinski 

Bell 

Harvey,  Ind. 

Quie 

Bennett 

Harvey,  Mich. 

Race 

Betts 

Hathaway 

Randall 

Bingham 

Hawkins 

Redlin 

Boggs 

Hays 

Rees 

Boland 

Hebert 

Reid,  HI. 

Brademas 

Hechler 

Reid,  N.Y. 

Brock 

Helstoski 

Reinecke 

Broomfield 

Henderson 

Reuss 

Brown,  Calif. 

Hicks 

Rhodes,  Ariz. 

Broyhill,  N.C. 

Holland 

Rhodes,  Pa. 

Broyhill,  Va. 

Hosmer 

Rivers,  Alaska 

Buchanan 

Hull 

Rivers,  S.C. 

Burke 

Hun  gate 

Robison 

Burleson 

Hutchinson 

Rodino 

Burton,  Calif. 

Ichord 

Rogers,  Colo. 

Burton,  Utah 

Irwin 

Rogers,  Fla. 

Byrne,  Pa. 

Jacobs 

Rogers,  Tex. 

Byrnes,  Wis. 

Jarman 

Ronan 

Cabell 

Joelson 

Roncalio 

Callan 

Johnson,  Calif.  Rosenthal 

Cameron 

Johnson,  Okla. 

Roush 

Carey 

Johnson,  Pa. 

Rumsfeld 

Carter 

Jones,  Ala. 

Ryan 

Casey 

Jones,  Mo. 

Satterfield 

Cederberg 

Karsten 

St  Germain 

Chamberlain 

Karth 

St.  Onge 

Chelf 

Kastenmeier 

Saylor 

Clark 

Kelly 

Schisler 

Clawson,  Del 

King,  Calif. 

Schmidhauser 

Cleveland 

King,  Utah 

Schneebeli 

Clevenger 

Kirwan 

Schweiker 

Colmer 

Komegay 

Secrest 

Conable 

Krebs 

Selden 

Conte 

Kunkel 

Senner 

Corbett 

Kupferman 

Shriver 

Curtis 

Laird 

Sickles 

Dague 

Langen 

Sikes 

Daniels 

Latta 

Sisk 

Davis,  Wis. 

Leggett 

Skubitz 

Dawson 

Lipscomb 

Slack 

de  la  Garza 

Love 

Smith,  Calif. 

Denton 

McCarthy 

Smith,  Iowa 

Derwinski 

McClory 

Smith,  N.Y. 

Devine 

McCulloch 

Smith,  Va. 

Dickinson 

McDade 

Staggers 

Dole 

McEwen 

Stalbaum 

Dorn 

McFall 

Stanton 

Dow 

McGrath 

Stratton 

Dowdy 

McVicker 

Stubblefield 

Downing 

MacGregor 

Sullivan 

Dulski 

Machen 

Sweeney 

Duncan,  Tenn. 

Mackay 

Talcott 

Dyal 

Madden 

Taylor 

Edmondson 

Mahon 

Teague,  Calif. 

Edwards,  Ala. 

Mailliard 

Teague,  Tex. 

Edwards,  Calif, 

.  Marsh 

Tenzer 

Edwards,  La. 

Martin,  Ala 

Thompson,  N.J. 

Erlenbom 

Martin,  Nebr. 

Thompson,  Tex. 

Evans,  Colo. 

Matsunaga 

Thomson,  Wis. 

Famsley 

Matthews 

Todd 

Parnum 

Meeds 

Tuck 

Fascell 

Michel 

Tunney 

Findley 

Miller 

Tupper 

Fisher 

Mills 

Tuten 

Foley 

Minish 

Udall 

Ford,  Gerald  R.  Mink 

Ullman 

Ford, 

Mize 

Utt 

William  D. 

Moeller 

Van  Deerlin 

Fountain 

Monagan 

Vanik 

Frelinghuysen 

Moore 

Vigorito 

Friedel 

Moorhead 

Vivian 

Fulton,  Pa- 

Morgan 

Waggonmer 

Fulton,  Tenn. 

Morris 

Waldle 

Fuqua 

Morse 

Walker,  N.  Mex. 

Gallagher 

Morton 

Watkins 

Garmatz  Mosher 

No.  100 - 11 

Watts 

Weltmer 
White,  Idaho 
White,  Tex. 
Whiten  er 
Whitten 


Widnall  Yates 

Wilson,  Young 

Charles  H.  Younger 
Wyatt  Zablocki 

Wydlear 
NAYS— 0 

NOT  VOTING— 126 


Adair 

Evins,  Tenn. 

May 

Addabbo 

Fallon 

MinshaU 

Andrews, 

Farbstein 

Morrison 

N.  Dak. 

Feighan 

Multer 

Annunzio 

Fine 

Murray 

Ashley 

Flood 

Nix 

Ashmore 

Flynt 

O’Brien 

Berry 

Fogarty 

O’Konski 

Blatnik 

Fraser 

Olson,  Minn. 

Bolling 

Gilbert 

O’Neill,  Mass. 

Bolton 

Gilligan 

Passman 

Bow 

Goodell 

Pepper 

Bray 

Grabowski 

Pirnie 

Brooks 

Gray 

PoweU 

Brown,  Clar¬ 

Hagan,  Ga. 

Price 

ence  J.,  Jr. 

Halleck 

Purcell 

Cahill 

Hamilton 

Quillen 

Callaway 

Hanley 

Reifel 

Celler 

Hansen,  Iowa 

Resnick 

Clancy 

Harsha 

Roberts 

Clausen, 

Herlong 

Rooney,  N.Y. 

-Don  H. 

Holifleld 

Rooney,  Pa. 

Cohelan 

Horton 

Rostenkowski 

Gollier 

Howard 

Roudebush 

Conyers 

Huot 

Roybal 

Cooley 

Jennings 

Scheuer 

Corman 

Jonas 

Scott 

Craley 

Jones,  N.C. 

Shipley 

Cramer 

Kee 

Springer 

Culver 

Keith 

Stafford 

Cunningham 

Keogh 

Steed 

Curtin 

King,  N.Y. 

Stephens 

Daddario 

Kluczynski 

Thomas  ~  ‘ 

Davis,  Ga. 

Landrum 

Toll 

Delaney 

Lennon 

Trimble 

Dent 

Long,  La. 

Walker,  Miss. 

Diggs 

Long,  Md. 

Watson 

Dingell 

McDowell 

Whalley 

Donohue 

McMillan 

Williams 

Duncan,  Oreg. 

Macdonald 

Willis 

Dwyer 

Mackie 

Wilson,  Bob 

Ellsworth 

Martin,  Mass. 

Wolff 

Everett 

Mathias 

Wright 

So  the  bill  was  passed. 

The  Clerk 

announced 

the  following 

pairs : 

Mr.  Hamilton  with  Mr.  King  of  New  York 
Mr.  Scott  with  Mr.  Callaway. 

Mr.  Cooley  with  Mr.  Jonas. 

Mr.  Multer  with  Mr.  Pino. 

Mr.  Evins  with  Mrs.  May. 

Mr.  Howard  with  Mrs.  Dwyer. 

Mr.  Culver  with  Mr.  Reifel. 

Mr.  Grabowski  with  Mr.  Bow. 

Mr.  Holifleld  with  Mr.  Bob  Wilson. 

Mr.  Roberts  with  Mr.  Whalley. 

Mr.  Long  of  Louisiana  with  Mr.  Quillen. 

Mr.  Cohelan  with  Mr.  Horton. 

Mr.  Keogh  with  Mr.  Cahill. 

Mrs.  Thomas  with  Mr.  Springer. 

Mr.  Wolff  with  Mr.  Pirnie. 

Mr.  Pepper  with  Mr.  Martin  of  Massachu¬ 
setts. 

Mr.  Herlong  with  Mr.  Harsha. 

Mr.  Duncan  of  Oregon  with  Mr.  Minshall. 
Mr.  Jones  of  North  Carolina  with  Mr, 
Cramer. 

Mr.  Steed  with  Mr.  Brown  of  Ohio. 

Mr.  Blatnik  with  Mr.  Collier. 

Mr.  Mackie  with  Mr.  Mathias. 

Mr.  Addabbo  with  Mr.  Keith. 

Mr.  Williams  with  Mr.  Walker  of  Missis¬ 
sippi. 

Mr.  Davis  of  Georgia  with  Mr.  Berry. 

Mr.  Trimble  with  Mr.  Halleck. 

Mr.  Flood  with  Mr.  Andrews  of  North 
Dakota. 

Mr.  Shipley  with  Mr.  Adair. 

Mr.  Dingell  with  Mr.  Stafford. 

Mr.  Wright  with  Mr.  Roudebush. 

Mr.  Everett  with  Mr.  Clancy. 

Mr.  Willis  with  Mr.  Goodell. 

Mr.  Prater  with  Mr.  Ellsworth. 

Mr.  Morrison  with  Mr.  Curtin. 

Mr.  Resnick  with  Mr.  Don  H.  Clausen. 

Mr.  Brooks  with  Mr.  Cunningham. 


Mr.  Stephens  with  Mr.  Bray. 

Mr.  Annunzio  with  Mr.  Watson. 

Mr.  Celler  with  Mr.  Ashmore. 

Mr.  Ashley  with  Mr.  Roybal. 

Mr.  Diggs  with  Mr.  Scheuer. 

Mr.  Jennings  with  Mr.  Purcell. 

Mr.  Fallon  with  Mr.  McMillan. 

Mr.  Daddario  with  Mr.  McDowell. 

Mr.  Conyers  with  Mr.  O’Brien. 

Mr.  Hagan  of  Georgia  with  Mr.  Murray. 
Mr.  Rooney  of  New  York  with  Mr.  Peighan. 
Mr.  Rostenkowski  with  Mr.  Powell. 

Mr.  Gilligan  with  Mr.  Kee. 

Mr.  Huot  with  Mr.  Nix. 

Mr.  Donohue  with  Mr.  Long  of  Maryland. 
Mr.  Dent  with  Mr.  Lennon. 

Mr.  Plynt  with  Mr.  Passman. 

Mr.  Corman  with  Mr.  Olson  of  Minnesota. 
Mr.  Craley  with  Mr.  O’Neill  of  Massachu¬ 
setts. 

Mr.  Delaney  with  Mr.  Macdonald. 

Mr.  Parbstein  with  Mr.  Toll. 

Mr.  Fogarty  with  Mr.  Rooney  of  Pennsyl¬ 
vania. 

Mr.  Gilbert  with  Mr.  Price. 

Mr.  Gray  with  Mr.  Landrum. 

Mr.  Hanley  with  Mr.  Kluczynski. 

Mr.  Hansen  of  Iowa  with  Mrs.  Bolton. 

The  result  of  the  vote  was  announced 
as  above  recorded. 

The  doors  were  opened. 

A  motion  to  reconsider  was  laid  on  the 
table. 


GUADALUPE  MOUNTAINS  NATIONAL 
PARK,  TEX. 

Mr.  RIVERS  of  Alaska.  Mr.  Speaker, 
I  \  move  to  suspend  the  rules  and  pass 
tnb  bill  (H.R.  698)  to  provide  for  the 
establishment  of  the  Guadalupe  Moun¬ 
tains  National  Park  in  the  State  of 
Texas,  and  for  other  purposes,  as 
amended. 

The\cierk  read  as  follows: 

H.R.  698 

Be  it  exacted  by  the  Senate  and  House  /of 
Representatives  of  the  United  States  /  of 
America  i\  Congress  assembled.  That/  in 
order  to  preserve  in  public  ownership  an 
area  in  theNState  of  Texas  possessing/  out¬ 
standing  geological  values  together/  with 
scenic  and  other  natural  values  of  great 
significance,  tke  Secretary  of  the  Anterior 
shall  establish  Y the  Guadalupe  Mountains 
National  Park,  Consisting  of  the  /land  and 
interests  in  land  within  the  arety  shown  on 
the  drawing  entitled  “Proposed/Guadalupe 
Mountains  National  Park,  Texas/’,  numbered 
SA-GM-7100C  and\  dated  February  1965, 
which  is  on  file  and 'available /lor  public  in¬ 
spection  in  the  offices,  of  the/ National  Park 
Service,  Department  of  the  Anterior. 

Notwithstanding  theA  for/going,  however, 
the  Secretary  shall  omii  fDom  the  park  sec¬ 
tions  7  and  17,  P.S.L.  Blc^k  121,  in  Hudspeth 
County,  and  revise  the  /boundaries  of  the 
park  accordingly  if  the/owner  of  said  sec¬ 
tions  agrees,  on  behalf /of  himself,  his  heirs 
and  assigns  that  ther /  will\not  be  erected 
thereon  any  structur/  which,  in  the  judg¬ 
ment  of  the  Secretary,  adversely  affects  the 
public  use  and  enjo/ment  of  the  park. 

Sec.  2.  (a)  With/n  the  boundaries  of  the 
Guadalupe  Mountains  National  Park,  the 
Secretary  of  the  interior  may  adauire  land 
or  interests  the/ein  by  donation^  purchase 
with  donated  or  appropriated  funds,  ex¬ 
change,  or  in/  such  other  manned  as  he 
deems  to  be  An  the  public  interest.  Any 
property,  or  interest  therein,  owned  \>y  the 
State  of  Tesas,  or  any  political  subdivision 
thereof,  ma#  be  acquired  only  with  the\con- 
currence  of  such  owner. 

(b)  In  > order  to  facilitate  the  acquisition 
of  privat/ly  owned  lands  in  the  park  by 
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change  and  avoid  the  payment  of  severance 
costs,  the  Secretary  of  the  Interior  may  ac¬ 
quire  approximately  4,667  acres  of  land  or 
Interests  In  land  which  lie  adjacent  to  or  In 
the  vicinity  of  the  park.  Land  so  acquired 
outside  the  park  boundary  may  be  exchanged 
by  the  Secretary  on  an  equal-value  basis, 
subject  to  such  terms,  conditions,  and  reser¬ 
vations  as  he  may  deem  necessary,  for  pri¬ 
vately  owned  l&nd  located  within  the  park. 
The  Secretary  may  accept  cash  from  or  pay 
cash  to  the  grantor  in  such  exchange  in  or¬ 
der  to  equalize  the  , values  of  the  properties 
exchanged. 

Sec.  3.  (a)  When  'title  to  all  privately 
owned  land  within  the  boundary  of  the  park, 
subject  to  such  outstanding  interests,  rights, 
and  easements  as  the  Secretary  determines 
are  not  objectionable,  with  the  exception  of 
approximately  4,574  acres  whiclj  are  planned 
to  be  acquired  by  exchange,  is  vested  in  the 
United  States  and  after  the  State  of  Texas 
has  donated  or  agreed  to  donate  to  the 
United  States  whatever  rights  and  interests 
in  minerals  underlying  the  lands  within  the 
boundaries  of  the  park  it  may  have  and 
other  owners  of  such  rights  and  interests 
have  donated  or  sold  or  agreed  to  donate  or 
sell  the  same  to  the  United  States,  notice 
thereof  and  notice  of  the  establishment  of 
the  Guadalupe  Mountains  National  Park 
shall  be  published  in  the  Federal  Register. 
Thereafter,  the  Secretary  may  continue  to 
acquire  the  remaining  land  and  interests  in 
land  within  the  boundaries  of  the  park.  The 
Secretary  is  authorized,  pending  establish¬ 
ment  of  the  park,  to  negotiate  and  acquire 
options  for  the  purchase  of  lands  and  in¬ 
terests  in  land  within  the  boundaries  of  the 
park.  He  is  further  authorized  to  execute 
contracts  for  the  purchase  of  such  lands  and 
interests,  but  the  liability  of  the  United 
States  under  any  such  contract  shall  be  con¬ 
tingent  on  the  availability  of  appropriated 
or  donated  funds  to  fulfill  the  same. 

(b)  In  the  event  said  lands  or  any  part 
thereof  are  abandoned  and/or  cease  to  be 
used  for  National  Park  purposes  by  the 
United  States  on  or  before  the  expiration  of 
twenty  years  from  the  date  of  acquisition,  the 
person  or  persons  owning  the  respective 
rights  and  interests  in  minerals  underlying 
the  lands  within  the  boundaries  of  the  park 
from  whom  title  to  such  rights  and  interests 
were  acquired  by  the  United  States  shall  be 
given  written  notice,  mailed  to  such  person’s 
last  known  address  and  in  such  other  manner 
(which  may  include  publication)  as  the  Sec¬ 
retary  by  regulation  may  prescribe,  of  such 
abandonment  and/or  cessation  of  use  of  said 
lands  or  part  thereof  as  a  National  Park. 
Such  persons  shall  have  the  preferential  right 
to  purchase  the  respective  rights  and  inter¬ 
ests  in  minerals  and  the  minerals  underlying 
the  identical  land  which  was  originally  ac¬ 
quired  from  such  person  by  the  United  Stated 
at  private  sale  at  any  time  during  the  period 
of  180  days  following  the  mailing  date/of 
such  notice :  Provided,  That  such  period  shall 
be  extended  in  any  case  when  such  preferen¬ 
tial  right  to  purchase  has  been  exercised  by 
such  person  and  such  extension  is  necessary 
or  appropriate  to  consummate  th/sale  and 
conveyance  to  such  person  of  suchrights  and 
interests  in  such  minerals  unde/  this  subsec¬ 
tion.  The  price  to  be  paid  by  such  person 
having  such  preferential  right  to  purchase 
for  the  rights  and  interests  in  minerals  in 
the  identical  land  which  was  so  acquired 
from  such  person  by  thh  United  States  shall 
be  a  price  not  greater’ than  that  for  which 
same  was  acquired  by  the  United  States  from 
such  person  plus  interest  at  the  rate  of  five 
per  cent  per  annum.  The  preferential  right 
to  purchase  such  property  shall  inure  to  the 
benefit  of  the  successors,  heirs,  devisees  or 
assigns  of  sqch  persons  having  or  holding 
such  preferential  right  to  purchase. 

(c)  Such  rights  and  interests  in  minerals, 
including  all  minerals  of  whatever  nature  in 
and  underlying  the  lands  within  the  bound¬ 


aries  of  the  park  and  which  are  acquired  by 
the  United  States  under  the  provisions  of 
this  Act  are  hereby  withdrawn  from  leasing 
and  are  hereby  excluded  from  the  applica¬ 
tion  of  the  present  or  future  provisions  of  the 
Mineral  Leasing  Act  for  Acquired  Lands  (Aug. 
7,  1947,  c.  513,  61  Stat.  913)  or  other  act  in 
lieu  thereof  having  the  same  purpose,  and 
the  same  are  hereby  also  excluded  from  the 
provisions  of  all  present  and  future  laws  af¬ 
fecting  the  sale  of  surplus  property  or  of  said 
mineral  interests  acquired  pursuant  to  this 
Act  by  the  United  States  or  any  department 
or  agency  thereof,  except  that,  if  such  person 
having  such  preferential  right  to  purchase 
fails  or  refuses  to  exercise  such  preferential 
right  to  purchase  as  provided  in  subpara¬ 
graph  (b)  next  above,  then  this  subsection 
(c)  shall  not  be  applicable  to  the  rights  and 
interests  in  such  minerals  in  the  identical 
lands  of  such  person  so  failing  or  refusing  to 
exercise  such  preferential  right  to  purchase 
from  and  after  the  180  day  period  referred  to 
in  subparagraph  (b)  next  above. 

Sec.  4.  The  Guadalupe  Mountains  National 
Park  shall  be  administered  by  the  Secretary 
of  the  Interior  in  accordance  with  the  pro¬ 
visions  of  the  Act  of  August  25,  1916  (39  Stat. 
535;  16  U.S.C.  1-4) ,  as  amended  and  supple¬ 
mented. 

Sec.  5.  Any  funds  available  for  the  purpose 
of  administering  the  five  thousand  six  hun¬ 
dred  and  thirty-two  acres  of  lands  previously 
donated  to  the  United  States  in  Culberson 
County,  Texas,  shall  upon  establishment  of  , 
the  Guadalupe  Mountains  National  Pari;  ’ 
pursuant  io  this  Act  be  available  to  the  S^ 
retary  for  purposes  of  such  park. 

Sec.  6.  There  are  hereby  authorized  to  be 
appropriated  such  sums,  but  not  mope  than 
$12,162,000  in  at!,  as  may  be  necessary  for  the 
acquisition  of  lands  and  interest/in  land 
pursuant  to  the  provisions  of  this  Act,  and 
for  the  development^,  the  GuacJClupe  Moun¬ 
tains  National  Park. 

The  SPEAKER,  prp  /tempore  (Mr. 
Albert)  .  Is  a  second  demanded? 

Mr.  SAYLOR.  Mr.^e^ker,  I  demand 
a  second. 

The  SPEAKER  n/o  tempore.  Without 
objection,  a  second  will  be  considered  as 
ordered. 

There  was  nd  objection. 

The  SPEAKER  pro  tempore.  ThV gen¬ 
tleman  fropi  Alaska  [Mr.  Rivers]  will  be 
recognized  for  20  minutes,  and  the  ge 
tleman  from  Pennsylvania  [Mr.  Saylor1] 
will  be/  recognized  for  20  minutes.  Thex 
Chair  recognizes  the  gentleman  from 
Alaska. 

r.  RIVERS  of  Alaska.  Mr.  Speaker, 
yield  such  time  as  he  may  require  to 
the  gentleman  from  Colorado  [Mr. 
AspinallL 

(Mr.  ASPINALL  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  ASPINALL.  Mr.  Speaker,  the  bill 
which  the  Committee  on  Interior  and 
Insular  Affairs  is  recommending  to  you 
at  this  time  would  authorize  the  estab¬ 
lishment  of  Guadalupe  Mountains  Na¬ 
tional  Park  in  the  State  of  Texas. 

As  many  of  you  will  recall,  during  the 
88th  Congress,  we  authorized  the  Can- 
yonlands  National  Park.  It  was  the  first 
completely  new  national  park  created  by 
Congress  in  almost  10  years.  If  H.R.  698 
is  enacted,  it  will  be  the  second  wholly 
new  national  park  since  1956. 

The  rugged,  scenic  Guadalupe  Moun¬ 
tain  area  which  is  embraced  in  the  pro¬ 
posed  park  would  make  a  significant 
addition  to  the  national  park  system. 

Scientifically,  this  area  features  the 


world’s  best  known  fossil  reefs.  In  effect, 
what  we  have  is  an  area  which  some  200 
million  years  ago  was  far  below  the  sur¬ 
face  of  a  large  inland  ocean.  Students 
and  scientists  can  benefit  from  this 
unique  outdoor  laboratory  and  under¬ 
stand  better  the  processes  which  are 
ing  place  beneath  the  surface  of, /weans 
in  other  parts  of  the  world  today., 

In  addition,  this  legislation/offers  us 
an  opportunity  to  preserve  /nd  protect 
an  area  of  historic  and  arpneologic  sig¬ 
nificance.  The  Spanish  conquistadores 
noted  references  to  the  ifrea  and  arche¬ 
ological  evidence  suggests  that  man  in¬ 
habited  the  area  thousands  of  years  ago. 
Early  outdoor  kitchens  and  pictographs 
are  scattered  throughout  the  vicinity  in 
caves  and  sheltered  overhangs. 

The  area  embraced  in  the  proposed 
park  totals  77)582  acres.  At  the  present 
time  there  are  few  improvements  within 
the  proposed  boundaries.  Some  of  the 
land — oyer  5,600  acres — has  already 
been  donated  to  the  United  States.  Of 
the  remaining  72,000  acres,  all  but  about 
5,000  acres  belongs  to  Mr.  J.  C.  Hunter, 
Jr/  who  has  indicated,  the  committee 
iderstands,  his  hope  that  the  land  will 
ie  preserved  in  public  ownership  and 
that  he  is  willing  to  sell  to  the  Govern¬ 
ment  for  park  purposes.  The  remaining 
5,000  acres  is  divided  among  several  in¬ 
dividual  ownerships. 

It  is  estimated  that  the  cost  for  acqui¬ 
sition  and  development  for  the  proposed 
Guadalupe  National  Park  will  total  $12,- 
162,000.  Accordingly,  your  committee 
will  recommend,  at  the  proper  time,  that 
the  bill  be  amended  to  limit  the  moneys 
authorized  to  be  appropriated  to  that 
amount. 

Another  amendment  which  the  com¬ 
mittee  adopted  and  is  recommending  to 
the  House  involves  the  subsurface  min¬ 
eral  estate.  The  members  of  the  Sub¬ 
committee  on  National  Parks  and  Rec¬ 
reation  listened  attentively  to  a  consider¬ 
able  amount  of  discussion  on  the  values, 
if  any,  of  these  subsurface  interests  and 
ultimately,  in  light  of  the  highly  specu¬ 
lative  nature  of  these  values,  we  con- 
'  eluded  that  if  this  area  should  be  a  na- 
trqnal  park — and  we  feel  it  should  be— 
then  it  should  only  be  established  as 
sucn\after  the  Government  has  acquired 
all  of\lie  outstanding  mineral  rights  in 
the  area.  Under  the  terms  of  the  com¬ 
mittee  amendment,  the  State-owned 
mineral  interests  would  have  to  be  do¬ 
nated;  otherk  could  be  acquired  by  dona¬ 
tion  or  otherwise. 

A  further  amendment  approved  by  the 
committee  would  provide  that  if  the  Fed¬ 
eral  Government  'should  abandon  or 
cease  to  use  this  area  for  national  park 
purposes  within  the  next  20  years,  those 
persons  presently  owning  rights  and  in¬ 
terests  in  the  minerals  underlying  the 
lands  within  the  proposed,  park  shall 
have  a  preferential  right  toVepurchase 
those — and  only  those — mineral  rights 
which  they  had  prior  to  acquisition  by 
the  Government.  They  would  lqe  re¬ 
quired  to  pay  a  price  equal  to  thatNpaid 
by  the  United  States  plus  5  percent'" 
terest  per  year  from  the  date  of  the  Gov¬ 
ernment’s  purchase  to  the  date  it  re\ 
sells  it. 
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Highlights  from  the  Chase  Manhattan  survey 
of  university  and  business  economists — Con. 


[In  percent] 


Univer¬ 
sity  econ¬ 
omists 

Business 

econo¬ 

mists 

If  your  answer  is  “yes,”  what 
policies  sBould  be  stressed  in 
containing!!? 

Higher  tajJtos - - 

34 

28 

Reduced  Federal  spending _ 

27 

40 

Tighter  moneto.... _  _ 

21 

17 

Selective  credihcontrols _ 

12 

12 

Wage-price  controls  . . . 

6 

3 

3.  After  about  6  yearkof  steady 
gains  in  general  business 
activity,  a  rumor  has  begun 
making  the  rounds  tOUhe 
effect  that  the  business, 
cycle  is  dead.  \ 

Do  you  disagree _ 

93 

95 

Agree _ V 

7 

5 

i.  In  general,  do  you  support  \ 
the  idea  of  a  Government 
“war  on  poverty”? 

Yes . . . . . 

\  88 

74 

No _ 

\l2 

26 

If  your  answer  is  “yes,”  do  you 
generally  approve  the  direction 
the  "war”  has  taken  so  far? 

Yes _ _ _ _ 

57 

X  44 

No _ _ 

43 

\  66 

6.  Do  you  believe  there  is  a 
growing  need  for  Federal 
aid  to  State  and  local  gov¬ 
ernments? 

Yes... . . . . . 

78 

No _ _ 

22 

3T 

If  so,  what  form  should  the  In¬ 
creased  aid  take? 

United  grants _  .  ... 

44 

22 

Grants-in-aid  tied  to  specific 
programs . .  . 

33 

28 

Federal  tax  programs  de¬ 
signed  to  release  tax  sources 
to  State  governments _ 

21 

48 

Other. _ _ _  .. 

2 

2 

6.  It  is  frequently  said  that  U.S. 
cities  face  great  social  and 
economic  problems.  Do 
you  think  these  problems 
should  be  met  by: 

Greater  assistance  from 
other  levels  of  govern¬ 
ment _ _ 

79 

67 

The  cities  themselves . 

21 

33 

If  your  answer  is  “other  levels  of 
government,”  what  do  you 
think  is  the  best  approach: 
Forming  new  metropolitan 

areawide  governments . 

Greater  Federal  responsi¬ 
bility  for  local  problems . 

43 

43 

32 

23 

Greater  State  responsibility 
for  local  problems _ _ 

25 

34 

7.  In  general  do  you  favor  the 
Government’s  “wage-price 
guideposts”  as  a  technique 
for  holding  the  line  on  prices? 
No . . . . . 

50 

60 

Yes . . . . 

60 

40/ 

If  your  answer  Is  “no,”  is  it  pri¬ 
marily  because: 

There  are  better  ways  of  re¬ 
straining  the  overall  price 
level . . . 

44 

/  32 

Guideposts  involve  too  much 
interference  in  the  market... 

42, 

'  62 

Other _ _  ...  _ 

16 

8.  Organized  labor  is  calling  for  a 
rise  In  the  minimum  wage 
from  $1.25  an  hour  to  $1.40 
in  February  1967.  Do  you 
favor  such  action? 

No _ _ , 

V 

'  61 

79 

Yes _ _ ./ 

39 

21 

If  your  answer  is  “no,”  it  is  / 
primarily  because:  / 

You  generally  oppose  / 
minimum-wage  laws/ _ 

64 

60 

The  timing  is  inappropriate. .. 

26 

22 

The  boosts  are  too  hfg... . 

19 

18 

Too  small..  _._/ _ 

1 

0 

9.  Does  racial  discrimination 
constitute  a  sanous  obstacle 
to  economic/fficicney? 

Yes _ /. - - - 

74 

62 

No.../ _ 

26 

38 

If  your  answer  Is  “yes,”  should 
the  problem  be  attacked 
througl/urther  Federal 
legislation? 

64 

44 

36 

66 

10,/iiould  economics  be  taught 
/  in  high  school? 

/  Yes . . . . . . 

90 

94 

f  No . . . 

10 

6 

[Prom  the  New  York  Times,  June  8,  1966] 
A  Verdict  on  Inflation — Poll  of  Econo¬ 
mists  Finds  Many  Think  Upward  Pres¬ 
sure  Is  Already  Here 

(By  M.  J.  Rossant) 

The  slowdown  in  the  pace  of  business  ac¬ 
tivity  experienced  in  the  current  quarter 
has  lessened  the  threat  of  a  serious  infla¬ 
tionary  wage-price  spiral.  But  the  threat 
has  not  been  eliminated.  In  fact,  economists 
say  that  inflation  is  already  here. 

That  is  the  verdict  of  86  per  cent  of  the 
academic  economists  and  94  per  cent  of  the 
business  economists  answering  a  poll  con¬ 
ducted  by  the  economic  research  division  of 
the  Chase  Manhattan  Bank. 

A  majority  of  both  groups  also  contends 
that  inflation  is  “the  most  pressing  problem 
now  facing  the  United  States.” 


These  responses  represented  a  victory  of 
sorts  for  economists  who  have  disputed  the 
Johnson  Administration’s  consistent  conten¬ 
tion  that  inflation  was  nothing  to  worry 
about.  Even  Administration  economists  are 
now  prepared  to  admit  that  Inflation  may  be 
a  serious  problem  late  this  year  or  early  in 
1967. 

The  Administration  had  been  right  earlieo' 
in  the  expansion  when  they  argued  tluft 
there  was  enough  slack  in  the  economy  to 
ward  off  inflationary  pressures.  Now  its  econ¬ 
omists  think  that  a  slower  rate  of  a/vance 
will  be  accompanied  by  the  re-emergence  of 
aslittle  slack  that  will  help  to  halt  the  recent 
upward  creep  of  prices.  / 

B^t  some  private  economist^  expect  the 
creepWi  turn  into  a  strut.  Tney  fear  that 
price  £uad  wage  pressures  win  become  more 
pronounced  even  if  business  activity  con¬ 
tinues  to  rtee  at  a  slower  / ate. 

Economists  predicting  a  stepping  up  of 
inflationary  pressure  think  that  the  recent 
rise  in  consurrNc1  prions  will  prompt  labor  to 
demand  much  Taigher  wage  increases  this 
year  and  next.  V 

As  the  Pittsbyrg\  National  Bank  puts  it, 
“Factory  workers  onto  tolerate  a  slowdown 
in  real  incorn/ for  a  short  period  of  time  dur¬ 
ing  generally  healthy  lousiness  conditions. 
Then  .  .  ./Workers  press  sor  larger  increases 
in  wages/in  order  to  counteract  the  effect  of 
rising  Consumer  prices.  This  pressure  can 
easily/translate  itself  into  a  wage -cos t-price- 
pusj*  inflationary  spiral  if  worlds  continue 
to/iorce  higher  wage  settlements  which  in 
torn  are  followed  by  price  increases.  .  .  . 
f  The  Administration  is  aware  that  labor 
will  be  demanding  much  higher  wages\mless 
prices  are  stabilized.  But  it  is  pointings  out 
that  food  prices  are  expected  to  level  \>ff. 
And  it  is  hopeful  that  the  slowdown  in  auw^ 
mobile  sales  and  the  decline  in  the  s  toe  lev 
market  will  help  to  cool  inflationary  psy¬ 
chology. 

If  businessmen  and  consumers  show  less 
concern  about  inflation.  Administration 
economists  reason,  inflationary  pressures  may 
subside. 

Certainly  one  of  the  reasons  that  inflation 
has  been  so  slow  to  make  itself  felt  during 
the  current  expansion  is  that  inflationary 
psychology  was  conspicuously  absent  for  so 
long.  It  faded  away  during  the  latter  days 
of  the  Eisenhower  Administration  and  did 
not  show  itself  again  until  late  last  year. 

HELD  AT  BAY 

Inflation  was  also  held  at  bay  because  most 
of  the  important  industrial  wage  settlements 
that  now  prevail  took  place  when  unemploy¬ 
ment  was  relatively  high.  As  a  result,  labor 
unions  probably  settled  for  less  than  they 
would  have  if  unemployment  was  relatively 
low. 

The  Administration  will  have  a  lot  going 
for  it  if  inflationary  psychology  fades  once 
again.  But  it  is  doubtful  that  it  will  be  as 
lucky  again  when  it  comes  to  labor. 
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Economic  Advisers,  concedes  that  if  pr/e 
rises  are  not  checked  now,  both  upcoming 
labor  negotiations  and  “market  forces  would 
generate  a  tendency  for  wages  to  catch  up.” 

Those  who  think  that  inflation  win  accel¬ 
erate  argue  that  the  economy  does/not  have 
spare  resources.  So  even  if  the  rate  of  climb 
slows,  they  see  price  and  wuge  pressures 
intensifying.  / 

They  also  question  whether  inflationary 
psychology  is  really  dead.  /They  think  that 
it  oould  start  up  again  it/there  was  a  fresh 
increase  in  spending  for/the  Vietnam  war  or 
if  consumers  resumed /heir  spending  spree. 

Unquestionably,  thete  is  still  a  real  risk  of 
a  serious  inflationary  problem.  Business  ac¬ 
tivity,  if  not  inflationary  psychology,  is  still 
rising.  And  prioes,  if  not  expectations,  are 
following  suit./ 

Prices  mus/be  stabilized  now  to  avoid  a 
sharp  rise  Ijs  labor  demands  later  on.  Ad¬ 
mittedly,  bmation  has  had  a  slow  start,  but 
if  labor  is  driven  to  demand  excessive  wage 
increases  in  a  period  of  low  unemployment, 
inflation  will  probably  linger  on  long  after 
the  expansion  has  passed  its  peak. 


/  (Mr.  MOORE  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to  ex¬ 
tend  his  remarks  at  this  point  in  the  Rec¬ 
ord  and  to  include  extraneous  matter.) 

[Mr.  MOORE’S  remarks  will  appear 
hereafter  in  the  Appendix.] 


(Mr.  MOORE  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to  ex¬ 
tend  his  remarks  at  this  point  in  the  Rec¬ 
ord  and  to  include  extraneous  matter.) 

[Mr.  MOORE’S  remarks  will  appear 
hereafter  in  the  Appendix.] 


A  POSITIVE  APPROACH 

(Mr.  ASHBROOK  (at  the  request  of 
Mr.  Buchanan)  was  granted  permission 
to  extend  his  remarks  at  this  point  in  the 
Record  and  to  include  extraneous  mat¬ 
ter.) 

Mr.  ASHBROOK.  Mr.  Speaker,  the 
Joint  Council  on  Economic  Education,  a 
nonprofit  group  set  up  to  encourage  in¬ 
struction  on  economics  in  the  schools, 
reports  that  this  year  some  1,500,000  stu¬ 
dents  in  more  than  4,500  elementary 
schools  are  receiving  courses  in  basic 
economics.  It  has  long  been  recognized 
that  instruction  in  rudimentary  econom¬ 
ics  was  lacking  in  the  curriculums  of 
naany  schools. 

5tor  some  time  now  a  noteworthy  ef- 
forvhas  been  made  to  give  more  emphasis 
to  tme  subject  by  the  U.S.  Jaycees  in 
coursesSto  members  as  a  national  Jaycee 
project.  \En titled  “Freedom  Versus 
Communism:  The  Economics  of  Sur¬ 
vival,”  theseystudy  sessions  seek  to  give 
participants  an  opportunity  to  make  an 
informed,  objective  appraisal  of  the 
Communist  challenge  by  comparing  our 
private  competitive  enterprise  system 
with  the  economic  system  of  Communist 
Russia.  The  course\naterial  was  de¬ 
veloped  by  the  ChambeVuif  Commerce  of 
the  United  States  and  tnfc  success  of  the 
venture  can  be  judged  by\typical  com¬ 
ments  from  Jaycees  chapters^ 

From  the  Glasgow,  Ky„  JaycWs: 

When  the  Glasgow  Jaycees  atreed  to 
sponsor  Freedom  vs.  Communism,  rbey  ex¬ 
pected  to  organize  a  single  class.  BuV  four 
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\times  as  many  people  enrolled  and  completed 
\he  course. 

\These  people  represented  a  cross  section 
of \  the  community  Including  lawyers,  edu¬ 
cators,  doctors,  housewives,  mechanics, 
plumbers,  etc.  More  courses  are  now  being 
organized. 

This  project  brought  the  local  Jaycees 
more  sustained  publicity  than  any  project 
held  prior  to  this. 

An  editorial  from  the  Current-Argus, 
of  Carlsbad,  N.  Mex.,  has  this  to  say 
about  the\  program  of  the  Carlsbad 
Jaycees: 

At  least  nihe  other  local  civic  organiza¬ 
tions  have  joined  the  Jaycees  in  promoting 
this  program,  Freedom  vs.  Communism.  The 
Freedoms  Foundation  at  Valley  Forge, 
Pennsylvania,  lends  its  support  to  the  pro¬ 
gram,  as  does  the 'Chamber  of  Commerce  of 
the  United  StatesX  FBI  Director  J.  Edgar 
Hoover  and  Governor  Jack  M.  Campbell. 
The  program  is  desewing  of  support. 

The  reason  for  the  success  of  the 
Freedom  Versus  Communism  course  is 
not  difficult  to  discern.  Authorities  on 
communism  from  the  executive  and  leg¬ 
islative  branches  of  the  IAS.  Government 
were  consulted  in  the  preparation  of  the 
course  material.  In  addition,  leading 
economists  and  educators  Vnd  training 
experts  made  qualified  contributions  to 
the  effort.  The  course  consists  of  eight 
informal  discussion  sessions  with  case 
studies  and  workshop  problemk  lending 
variety  to  every  2 -hour  session. \  Pam¬ 
phlets  of  background  informatkm  pro¬ 
vide  a  preparation  for  each  session\  The 
subjects  covered  in  the  sessions  inefude 

First.  The  Communist  challeng 
what  communism  is  and  how  it  threatAbS 
the  free  world. 

Second.  Consumer  control  or  /coni 
trolled  consumers — how  consumer/in  fiu-\ 
ence  in  a  competitive  enterprise  e/onomy 
differs  from  consumer  influence  yn  a  con¬ 
trolled  economy. 

Third.  Profit  motive  or  master  plan — 
how  the  profit  motive  influences  the  way 
resources  are  used  and  distributed;  con¬ 
trasted  with  how,  in  a  Communist  coun¬ 
try,  production  and  distribution  are  con¬ 
trolled. 

Fourth.  Who  gets  wh6t — how  the  re¬ 
wards  of  produtcion  ave  distributed  un¬ 
der  the  two  contrasting  systems. 

Fifth.  The  role  of  government — the  ef¬ 
fect  of  government  yon  an  economic  sys¬ 
tem. 

Sixth.  The  bigyfricture — how  the  pri¬ 
vate  and  government  sectors  of  an  eco¬ 
nomic  system  /influence  one  another, 
their  impact  on  people  and  the  econ¬ 
omy  of  a  country. 

Seventh.  Meeting  the  economic  chal¬ 
lenge — whajr  can  be  done  to  solve  the 
problems  6f  inflation,  unemployment, 
and  economic  growth  in  the  battle  for 
economic  survival. 

Eighth.  What  you  can  do  about  com¬ 
munism — what  concerned  citizens  can  do 
to  heU)  fight  communism. 

The  U.S.  Chamber  of  Commerce  is  cer¬ 
tainly  to  be  commended  for  making  this 
worthwhile  training  program  available 
the  public.  In  addition,  the  efforts  of 
U.S.  Jaycees  to  give  the  program 
'Ider  dissemination  should  be  supported 
wherever  possible. 

When  one  reads  of  campus  riots,  draft- 
card  burnings,  and  disrespect  for  law  en¬ 
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forcement,  it  is  refreshing  and  reassur¬ 
ing  to  learn  of  responsible  programs 
which  seek  to  accentuate  the  positive  in 
our  way  of  life.  And  more  importantly, 
it  is  hoped  that  the  theme  of  the  Jaycee 
creed  will  serve  as  a  guideline  to  an  in¬ 
creasingly  larger  number  of  citizens  in 
confronting  the  crises  of  these  troublous 
times ; 

We  believe — 

That  faith  in  God  gives  meaning  and  pur¬ 
pose  to  human  life; 

That  the  brotherhood  of  man  transcends 
the  sovereignty  of  nations; 

That  economic  justice  can  best  be  won 
by  free  men  through  free  enterprise; 

That  government  should  be  of  laws  rather 
than  of  men; 

That  earth’s  great  treasure  lies  in  human 
personality; 

And  that  service  to  humanity  is  the  best 
work  of  life. 


June  20,  1966 


FREEDOM  TO  BE  LOYAL 

(Mr.  ASHBROOK  (at  the  request  of 
Mr.  Buchanan)  was  granted  permission 
to  extend  his  remarks  at  this  point  in 
the  Record  and  to  include  extraneous 
matter.) 

Mr.  ASHBROOK.  Mr.  Speaker,  today 
the  House  passed  the  freedom  of  infor¬ 
mation  bill  for  which  there  has  been  a 
crying  need  for  many  years.  By  means 
of  misclassification  and  downright  re¬ 
fusals,  executive  branches  have  withheld 
information  which  properly  belonged  to 
Congress  and  the  people.  Equally  im¬ 
portant  is  the  fate  of  those  in  executive 
offices  who  forthrightly  provide  informa¬ 
tion  to  Congress  derogatory  to  their  par¬ 
ticular  agency.  The  case  of  Otto  Otepka 
and  the  State  Department  is  an  excellent 
case  in  point. 

As  is  generally  known,  Otepka  testified 
before  Congress  concerning  bad  security 
practices  in  the  State  Department  and 
was  fired  in  November  1963.  Otepka’s 
sin  consisted  in  literally  believing  rule  1 
of  the  “Code  of  Ethics  for  Government 
Service”  which  was  passed  by  Congress 
on  July  11,  1958:  “Put  loyalty  to  the 
highest  moral  principles  and  to  country 
above  loyalty  to  persons,  party,  or  Gov¬ 
ernment  department.” 

The  Otepka  treatment  by  the  State 
Department  reads  like  a  James  Bond 
thriller,  complete  with  wiretaps,  inspec¬ 
tion  of  waste  containers,  and  false  testi¬ 
mony  before  a  congressional  subcommit¬ 
tee.  Fortunately,  the  Senate  Subcom¬ 
mittee  on  Internal  Security  has  made 
public  for  all  to  read  the  record  of  this 
man’s  3-year-long  fight  to  “put  loyalty 
to  country  above  loyalty  to  Government 
department.” 

The  latest  development  in  the  case  is 
especially  pertinent  in  view  of  the  pas¬ 
sage  of  the  freedom  of  information  bill 
in  the  House.  As  reported  by  Willard 
Edwards  of  the  Washington  office  of  the 
Chicago  Tribune  on  June  2,  1966,  the 
use  of  the  classification  “secret,”  is  once 
again  being  employed  to  keep  from  the 
public  information  which  apparently  is 
not  complimentary  to  the  State  Depart¬ 
ment.  Because  the  freedom  of  our  Gov¬ 
ernment  employees  to  be  loyal  is  at  stake, 
I  include  Mr.  Edwards  excellent  article, 
“Suppression  Bid  Bared  in  Otepka  Case,” 
in  the  Record  at  this  point: 


Suppression  Bid  Bared  in  Otepka  Case — 
Plea  Made  by  State  Department 
(By  Willard  Edwards) 

Washington,  June  1. — The  state  depart¬ 
ment  has  moved  to  suppress  vital  portions 
of  the  final  volume  of  secret  evidence  taken 
during  a  three-year  investigation  of  the 
Otepka  case. 

Nine  members  of  the  Senate  internal  se¬ 
curity  subcommittee  today  received  letters 
from  George  W.  BaU,  acting  secretary  of 
state,  protesting  the  proposed  release  of 
documents  and  testimony  baring  details  of 
lax  security  in  the  department. 

Each  letter  was  labeled  “secret,”  provoking 
indignation  in  some  of  the  recipients  who 
could  determine  no  reason  for  such  classifica¬ 
tion  of  a  communication  between  a  govern¬ 
ment  department  and  a  Senate  subcommit¬ 
tee  which  disclosed  no  details  of  the  docu¬ 
ments  sought  to  be  suppressed. 

In  addition  to  Sen.  James  O.  Eastland  [D., 
Miss.],  the  chairman,  the  letter  was  sent  to 
Senators  John  L.  McClellan  [D.,  Ark.],  Sam 
’  J.  Ervin  ]D.  N.C.],  Birch  Bath  [D.  Ind], 
George  Smathers  [D.,  Fla.],  Roman  L. 
Hruska  [R.,  Neb.],  Everett  M.  Dirksen  [R., 
Ill.],  and  Hugh  Scott  [R.,  Pa.]. 

Ball  asked  for  deletions  of  the  transcript 
in  four  places.  He  pleaded  that  publication 
of  certain  documents  and  testimony  would 
violate  the  state  department’s  classification 
of  “confidential,”  and,  in  one  instance, 
would  seriously  affect  relations  with  foreign 
countries. 

cleared  by  group 

This  material,  after  examination  by  the' 
subcommittee  and  its  staff,  had  been  cleared 
for  publication  as  essential  to  public  under¬ 
standing  of  what  has  been  called  “the 
Otepka  tragedy.”  It  was  to  have  appeared 
shortly  in  volume  20,  the  last  of  the  series 
of  transcripts  of  secret  hearings.  When  gal¬ 
leys  were  sent  to  the  state  department  for 
examination,  Ball’s  last-minute  letter  of  pro¬ 
test,  dated  May  31,  was  dispatched. 

Otto  F.  Otepka  was  a  highranking  state 
department  security  officer  who  was  fired 
Nov.  5,  1963.  He  incurred  the  wrath  of  Sec¬ 
retary  of  State  Dean  Rusk  and  other  su¬ 
periors  by  testifying  candidly  about  bad 
security  practices  in  the  department. 

The  subcommittee  began  its  publication 
of  the  1,500 ,000- word  transcript  in  July,  1965, 
and  19  volumes  have  been  released  thus  far. 
Another  five  volumes  were  devoted  to  its 
probing  of  the  case  involving  Abba  Schwartz, 
chief  of  the  bureau  of  security  and  consular 
affairs,  who  resigned  several  months  ago. 
refused  by  one 

One  senator  refused  to  accept  the  letter 
under  these  circumstances.  Another  re¬ 
marked  that  he  had  never  noted  a  more 
serious  distortion  of  the  much-abused  prac¬ 
tice  of  applying  the  “secret”  stamp  to  gov¬ 
ernment  papers.  The  only  excuse  for  the 
secret  label  in  this  instance,  it  was  noted, 
was  to  cover  up  the  state  department's  at¬ 
tempt  to  suppress  evidence. 

fought  two  years 

The  state  department  fought  for  two  years 
against  release  of  the  hearings.  As  the  vol¬ 
umes  were  released  periodically,  in  tire  last 
10  months,  the  reasons  for  its  opposition  be¬ 
came  apparent.  A  tale  of  intrigue  was  dis¬ 
closed  and  a  pattern  of  procedures  which 
seemed  designed  to  operate  to  the  benefit  of 
security  risks. 

Otepka  appealed  his  dismissal  and  is  still 
awaiting  an  opportunity  to  present  his  de¬ 
fense  to  charges  of  conduct  unbecoming  a 
state  department  officer.  He  has  been  tenta¬ 
tively  promised  a  hearing  in  July.  Altho  he 
has  remained  on  the  payroll,  because  of  his 
appeal,  he  has  been  stripped  of  all  security 
duties  and  assigned  to  clerical  work  in '  vir¬ 
tual  isolation. 


June  20,  1966 
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AVAILABILITY  OP  AMMUNITION  TO 
MEN  SERVING  IN  VIETNAM 

(Mr.  AYRES  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to 
extend  his  remarks  at  this  point  in  the 
RecoKd  and  to  include  extraneous  mat¬ 
ter.) 

Mr.  XYRES.  Mr.  Speaker,  I  was 
deeply  shocked  when  I  received  a  letter 
signed  by  2fl  members  of  the  94th  Ord¬ 
nance  Company  serving  in  Vietnam  that 
outlined  a  situation  that  seemed  almost 
unbelievable  to 

I  can  understand  the  deep  sense  of 
frustration  that  inust  be  enveloping 
these  men — a  frustration  that  would 
cause  them  to  turn  to\  Member  of  Con¬ 
gress  for  help. 

These  men  were  chosefkfor  service  by 
the  armed  services.  They  underwent 
stringent  mental  and  physical  examina¬ 
tions.  They  have  undergone^  military 
training.  Certainly  they  ark  to  be 
trusted  with  ammunition — particularly 
in  that  part  of  Vietnam  that  has\been 
under  sniper  attack. 

I  have  turned  this  letter  over  to  the 
distinguished  and  able  L.  Mendel  Rivers 
chairman  of  the  House  Armed  Services' 
Committee,  and  have  asked  that  a  full- 
scale  investigation  be  held  to  find  the 
reasons  behind  the  action  charged  in  this 
letter. 

I  have  no  answer  to  send  to  these  men 
but  I  intend  to  pursue  this  question  until 
one  is  forthcoming.  I  have  written  to 
these  men  informing  them  that  I  have 
called  for  this  investigation  and  have 
asked  them  to  inform  me  of  any  reper¬ 
cussions  that  they  might  possibly  suffer 
because  of  their  action  in  reporting  these 
facts  to  me. 

The  letter  that  I  received  from  29 
members  of  the  94th  Ordnance  Com¬ 
pany  follows : 

APO  San  Francisco, 

June  6,  1966. 

Dear  Sir:  I  don’t  know  for  sure  whether  I 
have  a  legitimate  complaint  or  not  but  I 
thought  that  I  had  better  find  out. 

We  are  serving  our  country  In  Viet  Nam 
with  our  ammunition  locked  up  in  a  conex. 
Even  though  we  are  in  the  second  safest  place 
in  Viet  Nam  there  have  been  several  inci¬ 
dents  where  people  on  guard  duty  have  been y 
shot  at. 

Too,  GI’s  were  shot  at  and  killed  just  1,5/0 
feet  from  where  we  are  based. 

At  any  time  we  could  be  attacked/  We 
would  like  to  know  if  there  is  anythi/g  that 
could  be  done  about  this  situation. 

We  would  appreciate  any  heljy  that  you 
could  give  to  us. 

„  Sincerely, 

The  GI’s  from  the  94th /Ordinance  Co.: 

Pfc.  Marvin  F.  Hettj/ger,  Jr.;  Sp4c. 

Charles  F.  Engle;  P\/.  E-2  John  Kruis; 

Sp4c.  Donald  G.  Baker;  Sp4c.  David  M. 

Marks;  Sp4c.  Cleveland  E.  Storns; 

Pfc.  John  A.  Blackburn;  Sp4c.  Frank 

D.  Fowler;  Sp4c.  Craig  H.  Roe;  Pfc. 

John  J.  Mytyeh;  Sp.  David  A.  Michad; 

Sp.  Melrion  C.  Dio;  Sp4c.  Lloyd 

Perkins;  /Pfc.  Charles  Penir;  Sp4c. 

Leonard'  Einhorn;  Sp4c.  Howard  N. 

Sweck^r;  Pfc.  Harry  D.  Diaf;  Sp4c. 
John/  Gleyduos;  Pfc.  Marlin  Fara- 
baugh;  Sp4c.  Steve  Pagle;  Pfc.  Byron 
Ziohoe;  Pfc.  Fred  Bennicoff;  Pfc. 
John  Hoffman;  Sp4c.  Lawrance  Stone; 
rPvt.  Clifford  Mesker;  Pfc.  Wallace 
Waldcop;  Pfc.  William  Smith;  Sp4c. 
James  M.  Bamorietz;  Sp4c.  Louis  Sem- 
ber;  Richard  Stoner. 


DISTRICT  OF  COLUMBIA  SCHOOLS 
“REPORT” 

(Mr.  GURNEY  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to| 
extend  his  remarks  at  this  point  in  the 
Record  and  to  include  extraneous 
matter.) 

Mr.  GURNEY.  Mr.  Speaker,  on 
Friday  morning,  June  17,  there  was  re¬ 
leased  a  committee  print  entitled  “A 
Task  Force  Study  of  the  Public  School 
System  in  the  District  of  Columbia  as  It 
Relates  to  the  War  on  Poverty.”  The  re¬ 
port  further  states  that  this  study  was 
conducted  by  the  Task  Force  on  Anti¬ 
poverty  in  the  District  of  Columbia  of 
the  Committee  on  Education  and  Labor. 

Mr.  Speaker,  I  am  a  member  of  that 
task  force,  and  the  first  time  I  saw  that 
report  was  Friday  morning.  I  was  not 
afforded  an  opportunity  to  participate  in 
the  drafting  of  the  report;  I  was  not  in¬ 
formed  that  it  was  about  to  be  published. 
The  report  was  not  discussed  at  a  meet¬ 
ing  of  the  subcommittee  called  for  that 
purpose. 

Furthermore  the  minority  staff  of  the, 
committee  was  not  notified,  nor  were  thi 
^ given  an  opportunity  to  even  read  the 
;port  before  it  was  released.  No  jSro- 
iion  was  made  for  the  preparation  of 
minority  views  or  additional  comment. 

In\hort,  that  report  is  not  the  work  of 
any  tai^c  force  in  which  I  participated,  al¬ 
though  it  purports  itself  to/oe  such.  I 
wish  at  this  time  to  disassociate  myself 
from  the  report  and  to  rmdce  it  very  clear 
that  I  had\o  part  iiy  determining  its 
contents. 

(Mr.  GURNEY\at  the  request  of  Mr. 
Buchanan)  was/grhnted  permission  to 
extend  his  remarks  at  this  point  in  the 
Record  and  to  include\extraneous  mat¬ 
ter.) 

[Mr.  QURNEY’S  remark^  will  appear 
hereaft 


tNEY’S  remarP 
•  in  the  Appendix.] 


CLARIFYING  AND  PROTECTING  THE 

RIGHT  OF  THE  PUBLIC  TO 

INFORMATION 

(Mr.  CRAMER  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to 
extend  his  remarks  at  this  point  in  the 
Record  and  to  include  extraneous 
matter.) 

Mr.  CRAMER.  Mr.  Speaker,  I  was 
unavoidably  detained  at  an  important 
meeting  and  missed  by  a  few  minutes  be¬ 
ing  present  for  the  vote  on  S.  1160,  clari¬ 
fying  and  protecting  the  right  of  the 
public  to  information.  Had  I  been  pres¬ 
ent,  I  would  have  voted  for  passage  of 
the  bill  and,  for  the  record,  want  to  an¬ 
nounce  my  position  in  support  of  the 
legislation,  which  is  best  evidenced  by 
my  introduction  of  a  similar  bill,  H.R. 
14915. 

In  support  of  this  position,  I  can  do  no 
better  than  to  quote  the  conclusion  of 
the  Committee  on  Government  Opera¬ 
tions  in  reporting  the  bill  to  the  House: 

A  democratic  society  requires  an  informed, 
Intelligent  electorate,  and  the  intelligence 
of  the  electorate  varies  as  the  quantity  and 
quality  of  its  Information  varies.  A  danger 
signal  to  our  democratic  society  in  the 


United  States  is  the  fact  that  such  a  political 
truism  needs  repeating.  And  repeated  it  is, 
in  textbooks  and  classrooms,  in  newspapers 
and  broadcasts. 

The  repetition  is  necessary  because  the 
Ideals  of  our  democratic  society  have  out¬ 
paced  the  machinery  which  makes  that  so¬ 
ciety  work.  The  needs  of  the  electorate  have 
outpaced  the  laws  which  guarantee  public 
access  to  the  facts  in  Government.  In  the 
time  it  takes  for  one  generation  to  grow  up 
and  prepare  to  Join  the  councils  of  Govern¬ 
ment — from  1946  to  1966 — the  law  which 
was  designed  to  provide  public  information 
about  Government  activities  has  become 
the  Government’s  major  shield  of  secrecy. 

S.  1160  will  correct  this  situation.  It  pro¬ 
vides  the  necessary  machinery  to  assure  the 
availability  of  Government  information 
necessary  to  an  informed  electorate. 


(Mr.  LANGEN  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to 
extend  his  remarks  at  this  point  in  the 
Record  and  to  include  extraneous  mat¬ 
ter.) 

[Mr.  LANGEN’S  remarks  will  appear 
hereafter  in  the  Appendix.] 


THE  FUTURE  FOR  CORN 

(Mr.  FINDLEY  (at  the  request  of  Mr. 
Buchanan)  was  granted  permission  to 
extend  his  remarks  at  this  point  in  the 
Record  and  to  include  extraneous  mat¬ 
ter.) 

Mr.  FINDLEY.  Mr.  Speaker,  on  June 
6,  Robert  C.  Liebenow,  president  of  the 
Corn  Industries  Research  Foundation, 
Inc.,  which  is  composed  of  the  companies 
which  process  corn  for  Industrial  and 
food  uses,  made  an  unusual  speech  at 
French  Lick,  Ind.  He  discussed  corn 
and  its  importance  in  most  interesting 
terms,  but  he  went  further  and  stated 
firmly  and  persuasively  that  farmers 
should  receive  a  fair  price  in  the  market 
for  their  products.  He  also  criticized 
recent  efforts  to  beat  down  farm  prices, 
pointing  out  that  these  prices  are  low 
in  comparison  to  wages  and  industrial 
prices. 

Below  are  extracts  from  his  excellent 
speech : 

The  Processor  Market — Present  and  Future 
A  booming  and  an  exciting  processor  mar¬ 
ket  lies  ahead  for  today’s  corn  producers. 
l\is  a  market  whose  value  will  be  increased 
in  the  years  ahead. 

Much  of  this  is  due  to  the  versatility  of 
corn,  qur  top  crop.  Much  of  this  is  due 
to  the  imaginative  efforts  of  our  corn  farm¬ 
ers,  seed  Nproducers,  the  agribusiness  com¬ 
munity — ang  to  processors  like  those  I  repre¬ 
sent. 

Nor  should  overlook  the  vital  market¬ 
ing  role  playedNby  grain  and  feed  dealers, 
the  commodity  exchanges,  our  transporta¬ 
tion  industries — and  many  others.  Their 
teamwork  makes  it  jwssible  for  the  7  per¬ 
cent  of  our  population  living  on  farms  to 
feed  the  other  93  percent  of  us,  and  have 
food  left  over  for  some\f  the  rest  of  the 
world  besides. 

All  of  us  are  dedicated  to  dbdng  a  better  job 
for  agriculture.  This  we  can'do,  but  there 
are  some  stern  tests  of  our  patiopce  and  our 
ability  just  ahead  of  us. 

First,  let  me  say  that  the  health  of  com 
processing  is  and  will  continue  to  bh  excel¬ 
lent.  I  am  confident  that  the  market^  rep¬ 
resent  will  be  an  important — and  growing — 
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market  for  corn  producers  and  the  grain 
trade,  for  years  to  come. 

Last  year’s  record  com  crop  was  produced 
only  through  the  cooperation  of  the  farmer 
and  all  of  agribusiness.  The  approximately 
two  billion' bushels  of  corn  which  are  moving 
through  marketing  channels  so  efficiently  are 
a  tribute  to  the  know-how  and  efficiency  of 
the  membership  of  your  great  association  and 
others  in  other  spates. 

I  think  it  is  unfortunate  that  so  few  of  us 
take  time  to  consider,  some  of  the  measures  of 
corn's  importance  toVthis  economy  of  ourS. 
One  indication  of  this  importance  is  the  fact 
that  the  value  of  the  croVraised  by  American 
com  farmers  each  year  Is  exceeded  by  no 
other  crop.  The  1965  cropvvalue  amounted 
to  more  than  $4  billion,  and\the  proportion 
of  corn  sold  in  the  cash  market  is  trending 
upward.  Corn  is  the  real  King ! 

Corn  refiners  purchase  about  ^percent  of 
our  total  corn  crop.  The  exact  percentage 
varies  slightly  with  the  size  of  the  total  crop. 
If  we  consider  only  that  corn  which  ik  mar¬ 
keted,  including  exports,  corn  refining  'pur- 
chases  rise  to  10  percent  to  12  percent  of  the 
total  crop  available  for  sale — and  this,  let 
remind  you,  is  the  part  that  you  handle. 

One  more  measure  of  our  importance  to 
your  business  is  this:  corn  refiners  purchase 
more  than  half  the  corn  crop  that  is  neither 
exported  nor  fed  to  livestock. 

And  in  our  domestic  economy — as  many 
of  you  know — the  products  of  corn  refining 
go  into  hundreds  of  food,  paper,  textile, 
metal-working,  medicinal  and  other  uses  so 
essential  to  our  life. 

Recently,  we  of  Com  Industries  wanted  to 
describe  the  contributions  of  corn  refining  to 
America  in  a  few  words.  We  finally  said: 
“Corn  refining  affects  all  Americans.” 

So  basic  is  corn  in  so  many  food  and  non¬ 
food  uses  in  our  economy  today  that  its  use 
normally  is  not  subject  to  the  economic 
cycle  or  other  disturances  in  buying  power. 

Since  the  beginning  of  the  present  century 
a  marked  change  has  occurred  in  diets.  Price 
changes,  taste,  the  introduction  of  conveni¬ 
ence  foods,  rising  incomes,  changes  in  occu¬ 
pations  and  continuing  farm-to-city  migra¬ 
tion  all  have  affected  our  food  consumption 
habits. 

A  few  months  ago,  R.  F.  Daly  and  A.  C. 
Egbert,  two  U.S.  Department  of  Agriculture 
economists,  published  a  most  interesting 
study  of  what  U.S.  food  consumption  pat¬ 
terns  might  be  in  1980. 

Between  now  and  1980,  according  to  Daly 
and  Egbert,  our  per  capita  consumption  of 
beef,  veal,  chicken  and  turkey  will  increase, 
but  we  will  eat  less  pork.  Our  use  of  milk, 
milk  products  and  eggs  will  decline  some 
more,  but  not  as  much  as  the  experience  of 
the  last  two  decades.  Our  consumption  of 
food  fats  and  oils  will  remain  steady,  an< 
the  shift  from  animal  to  vegetable  sources 
of  fats  and  oils — which  is  now  well  under 
way — will  continue.  / 

Turning  to  grains,  Daly  and  Egbert'  indi¬ 
cate  our  per  capita  wheat  consumption  will 
continue  downward,  dropping  to  143  pounds 
in  1980  in  comparison  to  165  /pounds  in 
1959-61.  / 

Corn  consumption,  however;  follows  a  far 
different  pattern,  and  this'really  interests 
us.  One  would  expect  out  consumption  of 
corn  to  parallel  the  decline  in  wheat.  Corn- 
meal  consumption  has  been  declining  stead¬ 
ily  over  the  years.  What  could  possibly  take 
its  place?  The  answer  is  all  sorts  of  things, 
among  them  corn  sweeteners  and  corn  oil — 
two  products  of/corn  refining  produced  in 
rising  volume.  / 

Daly  and  Egbert  tell  us  we  may  expect  per 
capita  food  consumption  of  corn  to  con¬ 
tinue  at  pr  near  the  present  level  through 
1980,  when — according  to  their  estimates — 
the  grain  equivalent  of  per  capita  U.S.  food 
consumption  of  com  will  be  52  pounds. 

Another  of  the  growth  products  of  com 
refining  is  oil.  U.S.  corn  refiners  have 


doubled  their  output  since  1948,  and  today 
margarine  usage  accounts  for  36  percent  of 
the  total  domestic  use  of  corn  oil.  A  decade 
ago  margarine  use  was  negligible. 

Com  processors,  of  necessity,  have  certain 
quality  standards.  One  important  require¬ 
ment  they  emphasize  is  that  the  corn  they 
use  should  not  be  overheated  during  drying. 
We  of  Corn  Industries  have  carried  on  an 
educational  program  on  proper  com  drying 
for  a  number  of  years,  and  the  Federal  Gov¬ 
ernment  supports  extensive  research  in  this 
same  subject. 

Correct  drying  procedures  are  all  the  more 
important  today.  First,  artificial  drying  of 
corn  is  a  growing  and  valuable  practice. 
Second,  the  amount  of  corn  that  is  field- 
shelled  is  increasing  year  after  year.  We 
quarrel  with  neither  of  these  developments 
because  we  know  they  represent  the  type  of 
producer  efficiencies  our  farmers  must  have 
to  keep  their  costs  in  line  with  the  value 
of  their  marketings. 

All  of  us  have  a  real  stake  in  corn  drying. 
Corn  refiners,  by  the  way,  are  not  alone  in 
this.  Distillers  report  lower  yields  of  alco¬ 
hol,  and  dry  millers  and  breakfast  food  man¬ 
ufacturers  are  troubled  by  shattered  and 
^broken  kernels  also.  Even  exporters  find 
customers  abroad  who  complain  about 
btpken  corn. 

lention  these  facts  because  I  think  orga¬ 
nizations  like  your  own  which  link  corn  pro- 
ducersvwith  corn  processors  have  a  special 
responsibility  in  the  quality  picture.  You, 
perhaps, 'are  closest  to  the  producer.  Y< 
are  his  first  point  of  contact  with  his  mar¬ 
kets.  This  is  why  we  would  encourage/and 
welcome  youK  support  of  the  com  'drying 
program  and  other  campaigns  designed  to 
help  producers  market  crops  of  consistently 
better  quality. 

One  new  development  whicl/  may  have 
vast  implications  of\a  worldwide  scale  is 
high  lysine  corn,  a  project /that  has  been 
carried  on  by  scientists  aj;  your  own  Purdue 
University. 

Dean  Earl  L.  Butz  of/Fvhflue’s  School  of 
Agriculture  told  me  la/  week  that  the  dis¬ 
covery  of  high  lysine/corn  will  likely  prove 
to  be  one  of  the/ great  scientific  break¬ 
throughs  of  this  decade,  having  great  con¬ 
sequences  in  those  parts  of  the  woNd  where 
corn  is  the  ba/c  energy  source  of  the  hu¬ 
man  diet. 

If — and  yfrile  it  is  a  big  “if,”  no  one'«ays 
it  can’t  he  done — high  lysine  corn  can\bo 
developed  commercially  that  is  of  coi 
sistently  higher  lysine  content,  and  if  the'' 
yield  Af  this  corn  can  reach  that  of  present 
hybrids,  we  will  see  within  the  next  decade 
a  /lorn  revolution  possibly  just  as  sweeping 
the  one  which  followed  Henry  Wallace’s 
/successful  development  of  hybrid  seed  com 
four  decades  ago. 

There  is  a  strong,  compelling  reason  why 
it  is  so  essential  that  agriculture  throughout 
the  world  develop  to  its  fullest  potential  pos¬ 
sible  in  the  shortest  period  of  time.  The 
1.6  billion  acres  of  world  grain  cropland 
today  is  equivalant  to  one-half  acre  for  each 
man,  woman  and  child  on  earth.  By  the 
end  of  this  century  we  expect  the  world’s 
3.4  billion  population  to  double.  Little  ad¬ 
ditional  cropland  is  expected  to  be  brought 
into  cultivation  during  this  next  third  of  a 
century.  The  grim  reality  we  face,  therefore, 
is  that  our  present  half-acre-per-person 
grain  cropland  average  will  decline  to  one- 
quarter  acre  per  person  by  the  year  2000. 

If  we  do  not  intervene  in  the  world  food 
crisis — if  we  do  not  use  our  great  agricultural 
resources  wisely — the  world  hunger  and 
malnutrition  problem,  already  acute,  will 
worsen.  Greater  political  instability  would 
be  sure  to  follow.  A  desperate,  starving 
people  will  seize  almost  any  alternative — 
even  communism.  We  must  not  allow  this 
to  happen. 

The  job  confronting  us,  therefore,  is  a 
difficult  one.  Agriculture  in  the  less  de¬ 


veloped  countries  must  be  modernized.  We 
must  reach  a  balance  between  increased 
shipments  of  foodstuffs  from  this  country 
and  those  other  types  of  assistance  which, 
can  help  the  less  developed  nations  increa 
their  own  agricultural  productivity. 

However,  there  is  a  third  most  important 
element  to  this  new  equation.  That  i/ that 
we  do  all  this  and  yet  preserve  enlightened 
farm  policies  here  at  home  which /improve 
the  income  position  of  the  American  farmer. 

Despite  the  recent  growth  of/the  Amer¬ 
ican  economy,  the  farmer  has /not  been  re¬ 
ceiving  his  fair  share.  Clauoe  W.  Gifford, 
economics  editor  of  Farm  Jpurnal,  observed 
recently  that  since  1947-40,  average  weekly 
wages  in  manufacturing/industries  rose  107 
percent,  Federal  Government  spending  in¬ 
creased  173  percent,  qnd  farmers  themselves 
are  paying  28  percent  more  for  what  they 
buy. 

Yet,  says  Giffirfrd,  over-all  farm  prices 
received  by  far/ers  are  still  9  percent  below 
■1947-49.  “Hardly  an  excuse  for  a  cap  on- 
farm  prices, ’/Gifford  added. 

In  this  I  agree.  And  whether  one  attempts 
to  measure  parity,  or  even  “parity  of  income” 
a  newei/term  of  rather  unprecise  meaning, 
it  seems  obvious  to  me  that  we  are  permit¬ 
ting  A  vicious  double-standard  to  exist  in 
ou/economic  life  today. 

411  around  us  we  see  evidence  of  increases 
price  for  goods  and  services.  Wages  are 
'"climbing — particularly  in  manufacturing  in¬ 
dustries  and  the  construction  trades — both 
within  and  without  the  Administration’s 
guidelines.  Not  so  for  the  farmer.  He  is 
harnessed  to  a  price  structure  that  is  not 
reflective  of  wage  and  price  advances  that 
are  achieved  elsewhere  in  the  economy. 

The  7  percent  of  our  population  who  com¬ 
prise  our  farm  families  take  the  risks  of 
early  frost,  flood,  disease  and  insects, 
drought,  hail,  wind  and  tornadoes.  Then, 
when  they  complete  the  harvest,  they  face 
uncertain  markets.  While  we  can  do  little 
to  cushion  them  from  the  acts  of  nature,  we 
as  a  nation — and  I  speak  for  the  93  percent 
which  is  nourished  by  his  crops — do  owe 
them  an  equitable  marketing  system  which 
can  offer  remuneration  more  in  keeping  with 
the  advances  achieved  by  others. 

Recently,  we  witnessed  market  actions 
which  did  little  to  hold  down  food  costs  but 
which  cut  into  farm  income.  I  think  it  is  not 
only  politically  unwise  to  do  this,  but  morally 
wrong.  If  we  seek  scapegoats  for  inflation, 
let  us  look  elsewhere. 

Obviously,  as  a  consumer  I  want  low  food 
prices,  but  I  do  not  want  such  prices  at  the 
sense  of  the  farmer’s  prosperity,  efficiency 
stability — particularly  at  a  time  when 
oth&r  segments  of  the  economy  are  ap¬ 
preciably  better  off.  The  per  capita  income 
of  ouAfarm  population  is  only  about  two- 
thirds  that  of  our  non-farm  population.  Al¬ 
though  net  farm  income  has  risen  from  the 
$11.7  billioiv  of  1960  to  the  $14.1  billion  re¬ 
cently  reported  for  1965,  farm  operating  ex¬ 
penses  rose  from  $22.2  billion  to  $30.3  billion 
during  the  samk  period.  Farm  debt  at  the 
beginning  of  1966\was  $41.1  billion — a  record 
high  that  mounts  \eavlly  each  passing  year. 

When  industrial  Nvages,  salaries  and  all 
prices  are  taken  into  amount,  farm  prices  are 
low.  Consumers  have'been  accustomed  to 
food  prices  that  are  basemen  farm  prices  that 
are  substantially  below  parity.  Naturally, 
when  food  prices  begin  to  move  up,  there  are 
complaints  and  grumbling.  I  Makes  little  en¬ 
couragement  for  the  public  tnen  to  blame 
the  inflation  they  see  on  the  hignfcf  food  costs 
they  have  to  pay. 

The  consuming  public  would  be\in  for  a 
rude  awakening  if  the  prices  received  by 
farmers  were  representative  of  the\same 
guidelines  we  apply  to  industry’s  wages.  Npur 
marketing  system,  of  course,  subjects  the 
farmer  to  supply  and  demand  and  we  canno 
gurantee  his  continuing  price  advances.  But,' 
by  the  same  token,  we  should  not  relegate 
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Public  Law  89-487 
89th  Congress,  S.  1160 
July  4,  1966 

3n  3ct 


To  amend  section  3  of  the  Administrative  Procedure  Act,  chapter  324,  of  the 

Act  of  June  11,  1946  (  60  Stat.  238),  to  clarify  and  protect  the  right  of  the 

public  to  information,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  section  3,  chap¬ 
ter  324,  of  the  Act  of  June  11,  1946  (60  Stat.  238),  is  amended  to  read 
as  follows: 

“Sec.  3.  Every  agency  shall  make  available  to  the  public  the  follow¬ 
ing  information: 

“(a)  Publication  in  the  Federal  Register. — Every  agency  shall 
separately  state  and  currently  publish  in  the  Federal  Register  for  the 
guidance  of  the  public  (A)  descriptions  of  its  central  and  field  organi- 
vajjZation  and  the  established  places  at  which,  the  officers  from  whom,  and 
ihe  methods  whereby,  the  public  may  secure  information,  make  sub¬ 
mittals  or  requests,  or  obtain  decisions;  (B)  statements  of  the  general 
course  and  method  by  which  its  functions  are  channeled  and  deter¬ 
mined,  including  the  nature  and  requirements  of  all  formal  and 
informal  procedures  available;  (C)  rules  of  procedure,  descriptions 
of  forms  available  or  the  places  at  which  forms  may  be  obtained,  and 
instructions  as  to  the  scope  and  contents  of  all  papers,  reports,  or 
examinations;  (D)  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general  policy  or  interpreta¬ 
tions  of  general  applicability  formulated  and  adopted  by  the  agency; 
and  (E)  every  amendment,  revision,  or  repeal  of  the  foregoing. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the 
terms  thereof,'  no  person  shall  in  any  manner  be  required  to  resort  to, 
or  be  adversely  affected  by  any  matter  required  to  lie  published  in  the 
Federal  Register  and  not  so  published.  For  purposes  of  this  sub¬ 
section,  matter  which  is  reasonably  available  to  the  class  of  persons 
affected  thereby  shall  be  deemed  published  in  the  Federal  Register 
when  incorporated  by  reference  therein  with  the  approval  of  the 
Director  of  the  Federal  Register. 

“(b)  Agency  Opinions  and  Orders. — Every  agency  shall,  in  ac¬ 
cordance  with  published  rules,  make  available  for  public  inspection 
3unt:,nd  copying  (A)  all  final  opinions  (including  concurring  and  dissent - 
-es„  ing  opinions)  and  all  orders  made  in  the  adjudication  of  cases,  (B) 
those  statements  of  policy  and  interpretations  which  have  been  adopted 
by  the  agency  and  are  not  published  in  the  Federal  Register,  and 
(C)  administrative  staff  manuals  and  instructions  to  staff  that  affect 
any  member  of  the  public,  unless  such  materials  are  promptly  pub¬ 
lished  and  copies  offered  for  sale.  To  the  extent  required  to  prevent 
a  clearly  unwarranted  invasion  of  personal  privacy,  an  agency  may 
delete  identifying  details  wdien  it  makes  available  or  publishes  an 
opinion,  statement  of  policy,  interpretation,  or  staff  manual  or  instruc¬ 
tion:  Provided ,  That  in  every  case  the  justification  for  the  deletion 
must  be  fully  explained  in  writing.  Every  agency  also  shall  main¬ 
tain  and  make  available  for  public  inspection  and  copying  a  current 
index  providing  identifying  information  for  the  public  as  to  any 
matter  which  is  issued,  adopted,  or  promulgated  after  the  effective 
date  of  this  Act  and  which  is  required  by  this  subsection  to  be  made 
available  or  published.  No  final  order,  opinion,  statement  of  policy, 
interpretation,  or  staff  manual  or  instruction  that  affects  any  member 
of  the  public  may  be  relied  upon,  used  or  cited  as  precedent  by  an 
agency  against  any  private  party  unless  it  has  been  indexed  and  either 
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made  available  or  published  as  provided  by  this  subsection  or  unless 
that  private  party  shall  have  actual  and  timely  notice  of  the  terms 
thereof. 

“(c)  Agency  Records. — Except  with  respect  to  the  records  made 
available  pursuant  to  subsections  (a)  and  (b),  every  agency  shall, 
upon  request  for  identifiable  records  made  in  accordance  with  pub¬ 
lished  rules  stating  the  time,  place,  fees  to  the  extent  authorized  by 
statute  and  procedure  to  be  followed,  make  such  records  promptly 
available  to  any  person.  Upon  complaint,  the  district  court  of  the 
United  States  in  the  district  in  which  the  complainant  resides,  or  has 
his  principal  place  of  business,  or  in  which  the  agency  records  are 
situated  shall  have  jurisdiction  to  enjoin  the  agency  from  the  with¬ 
holding  of  agency  records  and  to  order  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant.  In  such  cases  the 
court  shall  determine  the  matter  de  novo  and  the  burden  shall  be  upon 
the  agency  to  sustain  its  action.  In  the  event  of  noncompliance  with 
ihe  court’s  order,  the  district  court  may  punish  the  responsible  officers 
for  contempt.  Except  as  to  those  causes  which  the  court  deems  of 
greater  importance,  proceedings  before  the  district  court  as  author¬ 
ized  by  this  subsection  shall  take  precedence  on  the  docket  over  all 
other  causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest 
practicable  date  and  expedited  in  every  way. 

“(d)  Agency  Proceedings. — Every  agency  having  more  than  one 
member  shall  keep  a  record  of  the  final  votes  of  each  member  in  every 
agency  proceeding  and  such  record  shall  be  available  for  public 
inspection. 

“-(e)  Exemptions. — The  provisions  of  this  section  shall  not  be  appli¬ 
cable  to  matters  that  are  (1)  specifically  required  by  Executive  order 
to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign 
policy;  (2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  any  agency;  (3)  specifically  exempted  from  disclosure  by  statute; 
(4)  trade  secrets  and  commercial  or  financial  information  obtained 
from  any  person  and  privileged  or  confidential;  (5)  inter-agency  or 
infra-agency  memorandums  or  letfers  which  would  not  be  available 
by  law  to  a  private  party  in  litigation  with  the  agency;  (6)  personnel 
and  medical  files  and  similar  files  the  disclosure  of  which  would  consti¬ 
tute  a  clearly  unwarranted  invasion  of  personal  privacy;  (7)  investi¬ 
gatory  files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  private  party;  (8)  contained  in  or  related 
to  examination,  operating,  or  condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  any  agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions;  and  (9)  geological  and  geophysi¬ 
cal  information  and  data  (including  maps)  concerning  wells. 

“(f)  Limitation  of  Exemptions. — Nothing  in  this  section  author¬ 
izes  withholding  of  information  or  limiting  the  availability  of  records 
to  the  public  except  as  specifically  stated  in  this  section,  nor  shall  this 
section  be  authority  to  withhold  information  from  Congress. 
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“(g)  Private  Party. — As  used  in  this  section,  ‘private  party’  means 
any  party  other  than  an  agency. 

“(h)  Effective  Date. — This  amendment  shall  become  effective  one 
year  following  the  date  of  the  enactment  of  this  Act.” 

Approved  July  4,  1966. 
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Disjunctions  and  duties  of  the  Executive  Director  shall 
be  prescribed  by  the  Commission.  The  Commission  is 
authorised  to  appoint  and  fix  ^he  compensation  of  such 
other  personnel  as  may  be  necessary  to  enable  it  to  carry' 
out  its  functions.  The  Commission  is  authorized  to  ob¬ 
tain  services  m  accordance  with  the  provisions  of  section 
15  of  the  Act  oKAugust  2,  1946  (5  U.S.C.  55a). 

Section  4.  Cooperation  by  Federal  Departments  and 
Agencies. 

The  Commission  is\uthorized  to  request  from  any  de¬ 
partment',  agency,  or  independent  instrumentality  of  the 
Federal  Government  any  information  deemed  necessary 
to  carry'  out  its  functions,  under  this  order;  and  each  de- 
rtment,  agency,  and  instrumentality  is  authorized,  to 
e  extent  permitted  by  law  and  within  thx  limits  of 
available  funds,  to  furnish  sucK,  inforrrhtion  to  the 
Commission. 

Section  5.  T ermination  of  the  Commission. 

The  Commission  shall  terminate  ninetV  days  after  the 
submission,  pursuant  to  section,* of  this  or<Rr,  of  its  final 
i  Wt  to  the  President. 

Lyndon  B.  Johnson 

The  White  House 
July  2,  1966 

[Filed  with  the  Office  of  the  Federal  Register,  10:36  a.> 

July  6,  1966] 

note:  Executive  Order  11289  was  not  made  public  in  the  form  of  a 
White  House  press  release. 

Appointment  of  Members  /  / 

On  July  2,  1966,  the  appointment  of  the  following  members  of 
the  /National  Advisory  Commission  on  Selective  Scrvice/was  an¬ 
nounced  at  San  Antonio,  Tex.,  by  the  Offip/  of  the  White  House 
Press  Secretary:  /  / 

Commission) , 

N.Y. 


vice  president 


Bur.xE  Marshall  (Chairman  of  the 
and  general  counsel,  IBM,  Arirn 
Kingman  Brewster,  Jr.,  president,  Yale  Univerpfty 
Thomas  S.  Gates,  Jr.,  chairman  of  the  boarTand  chief  executive 
officer,  Morgan  Guaranty  Trust  Company,  New  York,  N.Y. 
C;r.TA  Culp  Hobby,  president  and  editor,  Houston  Post 
Anna  Rosenberg  Hoffman,  public  and  industrial  relations  con¬ 
sultant,  New  York,  N.Y.  / 

Paul  J.  Jenninq/,  president,  International  Union  of  Electrical, 
Radio,  and- Machine  Workers/  AFL-CIO,  New  York,  N.Y. 
John  A.  McCone,  investment  banker  and  corporate  director,  San 
Marino;  Calif.  /  / 

James  Henry  McCrocklj/',  president,  Southwest  Texas  State 
illege,  San  Marcos, /lex.  / 

Rev.  John  Courtney  Murray,  Jesuit  Priest,  professor  and  author, 
Woodstock,  Md.  /  / 

Jeanne  L.  Noble,  associate  professor,  Cer.teiylor  Human  Relations 
Studies,  New  York  University 

George  E.  Reedy,  Jr.,  vice  president,  jistruthers- Wells  Company, 
New  York/N.Y. 

I>avid  Monroe  Shoup,  director,  TJ<S.  Life  Insurance  Company, 
Arlington,  Va. 

Fiortnda/R-  Simeone,  professop/of  surgery,  Western  Reserve  Uni- 
Ohio 

Jam^4  A.  Suffridce,  inteprlational  president,  Retail  Clerks  Inter¬ 
national  AssociatiotvWashington,  D.C. 

NK  Stanley  SzysIanski,  Judge  of  the  Probate  Court  in  De¬ 
troit  r:. 


Luther  L.  Terry,  vice  presIdenL-University  of  Pennsvlvar 

Warren  G.  Woodward,  vice  president  of  American  Airlines,  Los 
Angeles,  Calif. 

Vernon  E.  Jordan,  Jr.,  project  director,  Voter  Eduction  Project, 
Southern  Regional  Council,  Inc.,  Atlanta,  Ga. 

Daniel  M.  Luevano,  /director.  Western  Regioix  Office  of  Eco¬ 
nomic  Opportunity,  Los  Angeles,  Calif. 

John  H.  Johnson/  president,  Johnson  Publishing  Company,  Chi¬ 
cago,  Ill.  (Ebony,  Hue,  Jet)  and  trustee,  Tuskegce  Institute 
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Availability  of  Government  Records 
and  Information 


Statement  by  the  President  Upon  Signing  Bill  Revising 
Public  Information  Provisions  of  the  Administrative 
Procedure  Act.  July  4, 1966 

The  measure  I  sign  today,  S.  1160,  revises  section  3  of 
the  Administrative  Procedure  Act  to  provide  guidelines 
for  the  public  availability  of  the  records  of  Federal  depart¬ 
ments  and  agencies. 

This  legislation  springs  from  one  of  our  most  essential 
principles :  a  democracy  works  best  when  the  people  have 
all  the  information  that  the  security  of  the  Nation  per¬ 
mits.  No  one  should  be  able  to  pull  curtains  of  secrecy 
around  decisions  which  can  be  revealed  without  injury 
to  the  public  interest. 

At  the  same  time,  the  welfare  of  the  Nation  or  the 
rights  of  individuals  may  require  that  some  documents 
.  not  be  made  available.  As  long  as  threats  to  peace  exist, 
for  example,  there  must  be  military  secrets.  A  citizen 
must  be  able  in  confidence  to  complain  to  his  Government 
and  to  provide  information,  just  as  he  is — and  should 
be— free  to  confide  in  the  press  without  fear  of  reprisal 
or  of  being  required  to  reveal  or  discuss  his  sources. 

Fairness  to  individuals  also  requires  that  information 
accumulated  in  personnel  files  be  protected  from  disclo¬ 
sure.  Officials  within  Government  must  be  able  to  com¬ 
municate  with  one  another  fully  and  frankly  without 
publicity.  They  cannot  operate  effectively  if  required 
to  disclose  information  prematurely  or  to  make  public 
investigative  files  and  internal  instructions  that  guide  them 
in  arriving  at  their  decisions. 

I  know  that  the  sponsors  of  this  bill  recognize  .these 
important  interests  and  intend  to  provide  for  both  the 
need  of  the  public  for  access  to  information  and  the  need 
of  Government  to  protect  certain  categories  of  informa¬ 
tion.  Both  are  vital  to  the  welfare  of  our  people.  More¬ 
over,  this  bill  in  no  way  impairs  the  President’s  power 
under  our  Constitution  to  provide  for  confidentiality 
when  the  national  interest  so  requires.  There  are  some 
who  have  expressed  concern  that  the  language  of  this  bill 
will  be  construed  in  such  a  way  as  to  impair  Government 
operations.  I  do  not  share  this  concern. 
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I  have  always  believed  that  freedom  of  information  is 
so  vital  that  only  the  national  security,  not  the  desire  of 
public  officials  or  private  citizens,  should  determine  when 
it  must  be  restricted. 

I  am  hopeful  that  the  needs  I  have  mentioned  can  be 
served  by  a  constructive  approach  to  the  wording  and 
spirit  and  legislative  history  of  this  measure.  I  am  in¬ 
structing  ever}'  official  in  this  administration  to  cooperate 
to  this  end  and  to  make  information  available  to  the  full 
extent  consistent  with  individual  privacy  and  with  the 
national  interest. 

I  signed  this  measure  with  a  deep  sense  of  pride  that 
the  United  States  is  an  open  society  in  which  the  people’s 
right  to  know  is  cherished  and  guarded. 

note:  As  enacted  S.  1160  is  Public  Law  89—487, 

The  statement  was  released  at  San  Antonio,  Tex. 


Handicapped  Children  an 
Child  Development 

Statement  by  the  President  Upon  Anno wicinga  Special 
Task  Force  To  Study  Existing  Health  and  Education 
Programs  and  Recommend  Legislation. 

July  4, 1966 

Health  surveys  indicate  that  many  children  in  out , 
Nation  have  serious  physical  handicaps.  Over  400,000 
children  have  epilepsy;  over  500,000  have  a  hearing  lossr, 
nearly  3  million  have  speech  defects;  and  10  million  hay 
eye  conditions  requiring  specialist  care. 

Other  children  will  join  the  ranks  of  the  1  million  School 
dropouts  each  year  or  become  juvenile  delinquent^  Many 
other  children  have  special  health,  education,  alid  welfare 
needs.  / 

There  are  more  than  50  different  programs  in  the 
Department  of  Health,  Education,  and  Welfare  which 
relate  to  the  needs  and  problems  of  handicapped  youth. 

In  order  to  bettey  develop  more/comprehensive  health 
and  education  programs  for  children,  I  have  directed  the 
Secretary  of  Healt^i,  Educatiopr;  and  Welfare  to  establish 
a  special  task  forfce  on  handicapped  children  and  child 
development.  This  group)  will  review  all  existing  pro¬ 
grams  and  recommend  to  the  Secretary,  for  my  consider¬ 
ation,  legislation  for  the  next  Congress. 

There  has  been  very  little  attempt  to  detect  and  correct 
problems  that  fnuffit  cause  children  to  fail  in  later  life. 
If  the  resourcc^of  the  school  and  the  community  can  be 
brought  to  bear  on  these  problcms/fcefore  they  become 
damagingytmT child  and  the  Nation  will  be  gready  bene¬ 
fited.  "We  r^ust  expand  our  national  resources  to  help 
the  handicapped  and  to  prevent  “failures”  among  our 
children. 

Nore:  The  statement  was  released  at  San  Antonio,  Tex. 
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Federal  Employees  Disabled 
in  the  Line  of  Duty 

Statement  by  the  President  Upon  Signing  the  FcderaJ 
Employees  Compensation  Act  Amendments 
oj  1966.  July  4, 1966 

Fifty  years  ago  a  landmark  piece  of  social  legislation 
was  enacted:  the  Federal  Employees  Compensation  Act 
of  1916.  Today  I  am  happy  to  sign  tKe  Federal  Em¬ 
ployees  Compensation  Act  Amendments  of  1966,  which 
modernize  and  strengthen  this  historic  measure. 

These  amendments,  the  most  significant  improvement 
in  the  law  in  nearly  20  years,  wilkprovide  expanded  bene¬ 
fits  for  Federal  employees  whe/are  disabled'  in  the  line  of 
duty. 

This  law  represents  important  progress  in  our  national 
effort  to  provide  working  Americans  and  their  familie 
better  protection  against  the  economic  hardship^tvhich 
accompanies  work  injuries  and  fatalities. 

I  am  proud  that  the  Federal  Government  is  taking  this 
forward  step  opbehalf  of  its  own  employees,  but  the  great 
majority  of  tne  Nation’s  workers  are  not  covered  by  this 
law.  They  are  covered  instead  by  50  State  workmen’s 
compensation  laws.  Many  of  these  were  modeled  upon 
the  original  Federal  Employees  Compensation  Act — but 
they/nave  fallen  behind. 

I  sign  this  act,  I  strongly  urge  each  State,  in  the 
fghjt  of  these  new  Federal  amendments,  to  examine  its 
workmen’s  compensation  law  and  act  to  assure  that 
^vorkers  disabled  by  work  injuries  are  properly  compen- 
cd  for  the  loss  of  their  earnings. 

Je  want  not  only  the  best  system  to  compensate  our 
Federal  employees  injured  on  duty — we  want  an  adequate 
systenvfor  all  American  workers. 

AsNpnacted,  the  Federal  Emplpytfes  Compensation  Act 


note: 

Amendment^sof  1966  (H.R.  10721) 
The  statembpt  was  released 


;  Public  Law  89—488. 
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-San  Antonio,  Tex. 


Federal  Employment  of  the 
Mentally  Retarded 

Memorandum  to  the  President  From  John  W.  Macy,  Jr., 
Chairman,  U.S.  Civil  Service  Commission, 

T ransmitting  Ilis  Report.  Juty5,  li 

The  attached  report  presents  t^e  successful  achieve¬ 
ments  in  Federal  employment  of  the  mentally  retarded 
through  May  31,  1,966. 

This  record  h  a  tribute  to  the  retarded  as  well  as 
those  who  hive  assured  them  an  opportunity  to  become 
“taxpavefs  rather  than  tax  burdens.”  A  measure  of  the 
program’s  success  is  revealed  in  the  following  statistics: 
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